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Restatement (Third) of Torts: 
Products Liability
The Idaho Supreme Court has not addressed 
the products liability provisions of the 
Third Restatement.

Available Defenses
Assumption of Risk
Assumption of risk is an affirmative defense estab-
lished by proof that the plaintiff knew about the 
product’s defective condition and voluntarily used 
it or voluntarily assumed the risk of harm from the 
product. Idaho Code §6-1405(2) (2017). Assumption 
of risk is not an absolute bar to plaintiff’s recovery, but 
is a component of the broader defense of plaintiff’s 
negligence or comparative responsibility. Watson v. 
Navistar Int’l Transp. Corp., 827 P.2d 656 (Idaho 1992). 
The plaintiff’s damages are subject to apportionment 
upon a determination of assumption of the risk by a 
product user other than the plaintiff. This defense in 
product liability actions should not be confused with 
the “assumption of risk” defense arising in the general 
tort context, which the Idaho Supreme Court has dis-
avowed in no uncertain terms. See Rountree v. Boise 
Baseball, LLC, 296 P.3d 373 (Idaho 2013).

Comparative Fault/Contributory Fault
Strict Liability

Damages decrease in proportion to the amount 
of the plaintiff’s responsibility, but do not bar the 
action unless the plaintiff’s responsibility was as 
great as or greater than the responsibility of each 
individual defendant against whom the plaintiff 
seeks recovery. Idaho Code §§6-1404, 6-801 (2017). 
The plaintiff can recover only from those defendants 
whose individual percentages of responsibility 
exceed his own. Odenwalt v. Zaring, 624 P.2d 383, 
386–88 (Idaho 1980); Beitzel v. City of Coeur d’Alene, 
827 P.2d 1160 (Idaho 1992); Idaho Dep’t of Labor v. 

Sunset Marts, Inc., 91 P.3d 1111 (Idaho 2004). The 
Idaho legislature codified the Odenwalt rule for 
causes of action accruing on or after July 1, 1987. 
Idaho Code §6-803(3) (2017).

The plaintiff’s comparative responsibility may 
be established by proof that the plaintiff: (1) failed 
to observe an obvious defective condition in the 
product; (2) used a product knowing of its defective 
condition; (3) misused a product; or (4) altered or 
modified the product. Idaho Code §6-1405 (2017). 
See also Westfall v. Caterpillar, Inc., 821 P.2d 973 
(Idaho 1991).

Negligence

All defenses under Idaho Code Sections 6-1404 and 
6-1405 (2017) apply. Vannoy v. Uniroyal Tire Co., 726 
P.2d 648 (Idaho 1985).

Seat Belts—Failure to Use
Idaho Code Section 6-1608 (2017) governs the use of 
evidence of a claimant’s failure to use a safety belt. 
If a respondent can prove by clear and convincing 
evidence that such failure “was a contributing cause 
of the particular injury or damage sustained by the 
claimant,” then the evidence can be used, but for 
apportionment purposes only. Idaho Code §6-1608(1) 
(2017). It cannot be used to establish comparative 
fault. Id. Specific procedural rules must be followed 
in order to raise this affirmative defense in a pleading 
document. Id. §6-1608(2). Similar to punitive dam-
ages, see infra, the party seeking to raise the failure to 
use a safety belt as an affirmative defense must make 
a pretrial motion to amend the pleadings. Id. The trial 
court must allow the amendment if the party shows 
at a hearing a reasonable likelihood of proving the 
portion of damages attributable to the failure. Id.

Finally, the statute treats cases involving minors 
and underinsured and uninsured motorists more 
restrictively, precluding use of such evidence almost 
entirely. Id. §6-1608(3)–(4).
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Helmets—Failure to Use
Idaho Code Section 49-666 (2017) requires persons 
under 18 to use a helmet when operating a motor-
cycle. There is no similar requirement for adults. No 
case law has been generated, although it is assumed 
it will be similar to the seat belt defense, requiring a 
showing of enhanced damages through lack of use.

Crashworthiness
In order to establish a claim under the crashwor-
thiness doctrine, the evidence must show that the 
defect in the vehicle enhanced or intensified the inju-
ries suffered, rather than establishing that the defect 
caused the accident. Jensen v. Am. Suzuki Motor 
Corp., 35 P.3d 776 (Idaho 2001); Johnson v. Pischke, 
700 P.2d 19 (Idaho 1985).

Misuse of Product
Misuse of a product is an affirmative defense to both 
strict liability and negligence claims. Misuse occurs 
when a product user does not act in a manner that 
would be expected of an ordinary, reasonably prudent 
person who is likely to use the product in the same 
or similar circumstances. Idaho Code §6-1405(3)(a) 
(2017); Idaho Jury Instructions (IDJI) 10.10.1; Cor-
bridge v. Clark Equip. Co., 730 P.2d 1005, 1006 (Idaho 
1986). Misuse results in a reduction or apportionment 
of plaintiff’s damages to the extent the misuse prox-
imately caused the harm. The trial court’s decision 
not to give an instruction defining product misuse as 
the failure to follow product directions and warnings 
is not reversible error; such conduct of plaintiff is an 
aspect of the defense of comparative negligence or 
comparative responsibility. Watson v. Navistar Int’l 
Transp. Corp., 827 P.2d 656 (Idaho 1992). The man-
ufacturer has no duty to foresee, protect, or warn 
against product misuse. Corbridge, 730 P.2d at 1006.

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
Under both strict liability and negligence, the plain-
tiff must prove that the defect existed at the time the 
product left the seller’s control. Corbridge v. Clark 
Equip. Co., 730 P.2d 1005, 1007 (Idaho 1986); IDJI 

10.02.1. Alteration or modification is an affirma-
tive defense established by proof of a change in the 
product’s design, construction, or formula which 
proximately caused the plaintiff’s harm. Idaho Code 
§6-1405(4) (2017). This is a complete defense only 
if the plaintiff made the alteration or modification 
and his or her comparative responsibility was equal 
to or greater than the responsibility of an individual 
defendant against whom recovery is sought. Id. §§6-
1405(4)(b), 6-1404, 6-801. The defense is unavailable 
if the alteration or modification was: (1) in accord 
with the seller’s instructions or specifications; (2) 
made with the express or implied consent of the 
seller; or (3) reasonably anticipated conduct, and 
the product was defective because of the seller’s 
failure to provide adequate warnings or instructions 
with respect to the alteration or modification. Id. 
§6-1405(4)(b); Tuttle v. Sudenga Indus., Inc., 868 P.2d 
473, 477 (Idaho 1994).

Unavoidably Unsafe Products
Restatement (Second) of Torts Section 402A, com-
ment k, constitutes a defense to strict liability claims 
based on alleged defective design, as distinguished 
from defective manufacture or inadequate warning. 
Applicability of comment k is to be decided on a 
case-by-case basis.

Comment k does not provide a defense to negli-
gence claims. Toner v. Lederle Labs., 732 P.2d 297, 
311 (Idaho 1987); Toner v. Lederle Labs., 828 F.2d 
510, 513–14 (9th Cir. 1987). See, however, dicta in 
Nepanuseno v. Hansen, 104 P.3d 984 (Idaho Ct. App. 
2004), where the appellate court, in affirming sum-
mary judgment in a legal malpractice case wherein 
the accusation was the failure to bring a products 
liability claim, the court noted that the product was 
necessary, with no feasible alternative, exempting 
the seller from liability.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A plaintiff’s damages are reduced to the extent that 
they were proximately caused by a defective condi-
tion that would have been obvious to an ordinary, 
reasonably prudent person. Idaho Code §6-1405(1)
(b) (2017); IDJI 10.10.4. However, a plaintiff’s failure 
to have inspected the product for a defective condi-
tion is not a defense, nor are the plaintiff’s damages 
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subject to reduction for a non- claimant’s failure to 
inspect or observe a defective condition. Idaho Code 
§§6-1405(1)(a), (c) (2017).

The open and obvious danger doctrine is not an 
absolute bar, but is a component of the defense of 
comparative negligence or comparative responsi-
bility. This is so even if plaintiff is aware of the par-
ticular danger that caused his or her injury. Watson 
v. Navistar Int’l Transp. Corp., 827 P.2d 656 (Idaho 
1992). The danger can, however, be so obvious that 
it is unreasonable to impose on the manufacturer a 
duty to warn. Puckett v. Oakfabco, Inc., 979 P.2d 1174 
(Idaho 1999).

Informed Intermediary
Communication of an adequate warning to a learned 
intermediary may constitute a defense to both strict 
liability and negligence actions where: (1) a doctor 
stands as a learned intermediary between the man-
ufacturer and the ultimate consumer; or (2) a bulk 
supplier sells a product to another manufacturer/dis-
tributor, who in turn packages and sells the product 
to the public. Sliman v. Aluminum Co. of Am., 731 
P.2d 1267, 1271 (Idaho 1986). In Sliman, however, the 
court rejected the component manufacturer’s argu-
ment that, as a matter of law, the communication of 
its warning to the manufacturer of the end product 
insulated it from liability to the plaintiff. Id. at 1272. 
Instead, the court held that the reasonableness of 
the component part manufacturer’s reliance on the 
intermediary, and the adequacy of the component 
part manufacturer’s warning to the intermediary, 
are both questions of fact for the jury. Id.

Sealed Containers
In the absence of an express warranty to the con-
trary, a seller other than a manufacturer cannot 
be held strictly liable or negligent for defective and 
unreasonably dangerous products which it acquired 
in sealed packages or containers and sold in the 
same form. Idaho Code §6-1407(1) (2017); IDJI 
10.01.3; Collins v. Schweitzer, Inc., 774 F. Supp. 1253 
(D. Idaho 1991), aff’d, 21 F.3d 1491 (9th Cir. 1994), 
cert. denied, 513 U.S. 962 (1994); Hawks v. EPI Prods. 
USA, Inc., 923 P.2d 988 (Idaho 1996). This liability 
limitation does not apply upon the occurrence of any 
of the conditions specified in Idaho Code Section 
6-1407(1)(a)–(3) (2017), or upon the determination 

that a manufacturer who would otherwise be liable 
to the plaintiff who: (1) is not subject to service of 
process; (2) has been judicially declared insolvent; 
or (3) has been determined by the court to be unable 
to satisfy the claimant’s judgment against it. Idaho 
Code §6-1407(4) (2017).

Fault of Others
Special verdict forms must include all persons and 
entities, including employers, whose comparative 
responsibility was a proximate cause of the plaintiff’s 
damages, whether or not a particular tortfeasor is 
a party to the action or has any potential liability 
to the plaintiff or to anyone else for the plaintiff’s 
damages. Vannoy v. Uniroyal Tire Co., 726 P.2d 648, 
655–56 (Idaho 1985); Tucker v. Union Oil Co. of Cal., 
603 P.2d 156 (Idaho 1979).

Inclusion of nonparty tortfeasors can be critical 
for causes of action accruing both before and after 
July 1, 1987. With respect to claims arising before 
that date, a defendant is not liable if his or her com-
parative responsibility is equal to or less than the 
plaintiff’s. For claims accruing after that date, inclu-
sion of the nonparty tortfeasors is important for the 
additional reason that a seller’s liability to the plain-
tiff is limited to the particular seller’s proportionate 
share of the total damages. Idaho Code §6-803(3) 
(2017).

Preemption
Idaho recognizes that the United States Congress can 
preempt state regulation expressly or by implication. 
State ex. rel. Andrus v. Click, 554 P.2d 969 (Idaho 
1976). In Zimmerman v. Volkswagen of Am., Inc., 920 
P.2d 67 (Idaho 1996), the court held that a passive 
restraint which complied with the National Traffic 
and Motor Vehicle Safety Act preempted a claim 
of defect. Preemption was acknowledged, but not 
specifically ruled upon in Marchand v. JEM Sport-
wear, Inc., 147 P.3d 90 (Idaho 2006). Idaho courts 
have stated that the Federal Insecticide, Fungicide 
and Rodenticide Act does not preempt an express 
warranty claim against the manufacturer. Walker v. 
Am. Cyanamid Co., 948 P.2d 1123 (Idaho 1997). The 
Idaho Supreme Court has also cautioned that federal 
law does not influence whether a product is defective 
within the meaning of Idaho law. Massey v. Conagra 
Foods, Inc., 328 P.3d 456 (Idaho 2014) (stating that 
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the definition of an “adulterated” food product in 
federal law does not bear on whether the food prod-
uct is “defective” under Idaho law).

Compliance with Standards
Strict Liability

Testimony of other operators in the defendant’s busi-
ness is relevant to establish a standard practice in 
the industry. Fish Breeders of Idaho, Inc. v. Rangen, 
Inc., 700 P.2d 1 (Idaho 1985). The rationale for hold-
ing state-of-the-art evidence relevant applies with 
equal force to evidence showing compliance with 
statutory or regulatory standards. See “State-of-the-
Art,” infra.

Negligence

From the premise that negligence cannot be pred-
icated on compliance with a statute, Chatterton v. 
Pocatello Post, 223 P.2d 389, 390 (Idaho 1950), it 
logically follows that evidence of compliance with 
statutes, regulations, and industry standards is rele-
vant in determining negligence. See Sanchez v. Galey, 
733 P.2d 1234, 1242 (Idaho 1986) (recognizing that 
statutes and regulations may define standard of care, 
specifically applying Occupational Safety and Health 
Administration standards to farm operations); Sli-
man v. Aluminum Co. of Am., 731 P.2d 1267, 1275 
(Idaho 1986) (affirming punitive damages award on 
basis of safety engineer’s testimony that defendant’s 
conduct was an extreme deviation from customary 
practices in the industry). Similarly, under both 
strict liability and negligence theories, evidence that 
a product failed industry standards is relevant to 
prove a defect in design or manufacture. Westfall v. 
Caterpillar, Inc., 821 P.2d 973 (Idaho 1991).

Government Contractor Defense
In negligence actions, a public works contractor who 
performs a government contract according to plans 
and specifications is not liable for the defects in 
either the design or the contract specifications that 
he is required to perform. Garrett Freightlines, Inc. 
v. Bannock Paving Co., 735 P.2d 1033, 1042 (Idaho 
1987); Craig Johnson Constr., L.L.C. v. Floyd Town 
Architects, P.A., 134 P.3d 648 (Idaho 2006). In a fed-
eral diversity case applying Idaho law, the Ninth Cir-
cuit predicted that the Idaho Supreme Court would 
extend government contractor’s immunity to claims 

alleging strict liability in tort. Nielsen v. George Dia-
mond Vogel Paint Co., 892 F.2d 1450 (9th Cir. 1990). 
The Idaho Supreme Court has not so ruled.

State-of-the-Art
Evidence of changes in (1) the product’s design, (2) 
warnings or instructions concerning the product, (3) 
technological feasibility, (4) state-of-the-art, or (5) 
the custom of the product seller’s industry or busi-
ness, occurring after the product was manufactured 
and delivered to its first purchaser, is not admissible 
for the purpose of proving that the product was 
defective in design or that a warning or instruction 
should have accompanied the product at the time of 
manufacture. Idaho Code §6-1406(1) (2017). How-
ever, evidence of subsequent safety measures may be 
used for impeachment if the subsequent change con-
troverts trial testimony of defense witnesses. Hop-
kins v. Duo-Fast Corp., 846 P.2d 207 (Idaho 1993). By 
its terms, the statute does not require exclusion of 
evidence that the design or manufacture of a prod-
uct conformed to the state-of-the-art existing when 
the product was designed and manufactured. Such 
evidence does not constitute a defense, but may be 
highly relevant to the issue of defect.

Privity of Contract
The only arguable requirement that the plaintiff 
show that there was privity of contract exists in the 
limited context of contract actions to recover eco-
nomic loss for breach of implied warranty. Salmon 
Rivers Sportsman Camps, Inc. v. Cessna Aircraft Co., 
544 P.2d 306, 311 (Idaho 1975); Am. W. Enters., Inc. 
v. CNH, LLC, 316 P.3d 662 (Idaho 2013). The Idaho 
Supreme Court has upheld the privity requirement 
in that context, but has also indicated it remains 
potentially limited by the possibility of unfair prej-
udice to the plaintiff. Am. W. Enters., Inc., 316 P.3d 
at 668.

Disclaimers of Liability
While strict liability may be effectively disclaimed 
in certain commercial settings, Idaho Power Co. v. 
Westinghouse Elec. Corp., 596 F.2d 924, 927–28 (9th 
Cir. 1979), it is probable that such disclaimers would 
not avoid liability in personal injury or wrongful 
death actions. Idaho Code §28-2-719(3) (2017).
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Failure to Mitigate Damages
The person who is injured must exercise ordinary 
care to minimize the damage and to prevent fur-
ther damage, and a loss that results from a failure 
to exercise such care cannot be recovered. Davis v. 
First Interstate Bank of Idaho, N.A., 765 P.2d 680, 681 
(Idaho 1988); IDJI 9.14; see also Lambert v. Hasson, 
823 P.2d 167 (Idaho Ct. App. 1991) (recognizing that 
the defense exists, but holding that the trial court did 
not err in refusing to give an instruction on failure 
to mitigate, despite the defendant’s pleading of the 
affirmative defense, evidence supporting the defense, 
and defendant’s request for a proper instruction).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Property damages are limited to the cost of repair, 
plus the difference in fair market value before and 
after repairs, or the fair market value before damage 
less salvage value, whichever is less. IDJI 9.07.

Statutes of Limitation
No claim under the Idaho Product Liability Reform 
Act may be brought more than two years from the 
time that the cause of action accrued, as defined in 
Idaho Code Sections 5-219 and 6-1403(3) (2017). The 
two-year limitation period does not begin to run 
until some damage has occurred. Blake v. Cruz, 698 
P.2d 315, 322 (Idaho 1984).

In Brower v. E.I. DuPont de Nemours & Co., 792 
P.2d 345 (Idaho 1990), the action against the herbi-
cide manufacturer was dismissed on statute of lim-
itations grounds; the limitations period began to run 
at the point the plaintiff (a potato grower) knew he 
had been damaged—when he was advised that the 
herbicide had a longer dissipation rate than the man-
ufacturer had originally represented. See Cosgrove 
v. Merrell Dow Pharms., Inc., 788 P.2d 1293 (Idaho 
1989) (mother’s cause of action for child’s birth 
defects accrued at time of defective birth, because 
some damage had occurred at that time). In Hoopes 
v. Deere & Co., 788 P.2d 201 (Idaho 1990), summary 
judgment for the manufacturer was affirmed because 
of the statute of limitations. The amended complaint, 
not filed until the limitation period had expired, did 
not relate back to the filing of the original complaint, 
because the manufacturer had not been advised of 
the original complaint until after the limitations 

period had expired. See also Gallagher v. Best West-
ern Cottontree Inn, 388 P.3d 57 (Idaho 2017).

Statutes of Repose
Subject to specified limitations, in claims involving 
harm caused more than ten years after the delivery 
of a product, a rebuttable presumption arises that 
the harm was caused after the useful safe life had 
expired and that the product seller accordingly is 
not subject to liability, unless the presumption is 
rebutted by clear and convincing evidence. Idaho 
Code §§6-1403(1), (2) (2017); Mercado v. Baker, 792 
P.2d 342 (Idaho 1990); Olsen v. J.A. Freeman Co., 
791 P.2d 1285, 1295–96 (Idaho 1990); Oats v. Nissan 
Motor Corp., 879 P.2d 1095 (Idaho 1994). The pre-
sumption may be rebutted by establishing that the 
product falls within a relevant class of products that 
have a useful life in excess of the presumptive period 
or by establishing that the particular product was 
operating within its useful safe life. West v. Sonke, 
968 P.2d 228 (Idaho 1998).

Useful Safe Life
In the absence of an express warranty to the con-
trary, a seller’s proof that the plaintiff’s harm was 
caused after the expiration of the product’s “useful 
safe life” constitutes a complete defense. Idaho 
Code §6-1403(1) (2017); Olsen v. J.A. Freeman Co., 
791 P.2d 1285, 1294 (Idaho 1990). See “Statutes of 
Repose,” supra.

Other Common Law Defenses
Commercial sellers of used products are not subject 
to strict liability in tort. Peterson v. Idaho First Nat’l 
Bank, 791 P.2d 1303, 1305 (Idaho 1990). See Idaho 
Code §6-1402(1)(b) (2017).

A licensed dealer of used motor vehicles has no 
duty to inspect, equip or warn a buyer of the absence 
of statutorily required safety devices. Mugavero 
v. A-1 Auto Sales, Inc., 944 P.2d 151 (Idaho Ct. 
App. 1997).

Other Statutory Defenses
Sellers other than manufacturers are not subject 
to liability where they did not have a reasonable 
opportunity to inspect the product in a manner 
which would or should, in the exercise of reasonable 
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care, reveal the existence of the defective condition, 
subject to the qualifications enumerated in the stat-
ute. Idaho Code §§6-1407(1), (4) (2017). Summary 
judgment for the retailer was upheld on the basis of 
this statute in Hoopes v. Deere & Co., 788 P.2d 201 
(Idaho 1990). See IDJI 10.01.3; see also IDJI 10.01.5 
for circumstances when defense of “reasonable care” 
is inapplicable.

An employee of a purchaser of a product, as an 
agent of the purchaser, is a person to whom war-
ranties by the manufacturer were extended. Puckett 
v. Oakfabco, Inc., 979 P.2d 1174, 1183 (Idaho 1999). 
Therefore, warranty claims are governed by the UCC 
and not by products liability statutes. Id.

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury cases, pain and suffering, value 
of lost earnings, and other items specified in Idaho 
Jury Instruction 9.01 are recoverable. In wrongful 
death cases, economic losses suffered by reason of 
the decedent’s death, funeral expenses, hospital and 
medical expenses prior to death, and the reasonable 
value of the loss of the decedent’s services, training, 
conjugal relationship, and society are recoverable. 
However, grief and sorrow are not recoverable. Idaho 
Code §5-311 (2017); Hepp v. Ader, 130 P.2d 859, 862 
(Idaho 1942); Volk v. Baldazo, 651 P.2d 11 (Idaho 
1982); IDJI 9.05. Damages for pain and suffering are 
not recoverable in a wrongful death action. Vulk v. 
Haley, 736 P.2d 1309 (Idaho 1987).

Limitations

There is no limitation on damages for causes of 
action accruing prior to July 1, 1987. For causes of 
action accruing until July 1, 2003, non- economic 
damages shall not exceed $400,000.00. As of July 1, 
2003, the limit on all causes of action arising there-
after is $250,000.00, except that the limitation does 
not apply to causes of action arising out of willful 
or reckless misconduct or conduct which would 
constitute a felony. Idaho Code §6-1603 (2017). The 
constitutionality of Section 6-1603 (2017) has been 
upheld. Kirkland v. Blaine County Med. Ctr., 4 P.3d 
1115 (Idaho 2000). The $250,000 cap increases or 
decreases according to the adjustment of the average 
annual wage as determined by the Idaho Indus-

trial Commission, pursuant to Idaho Code Section 
72-409(2) (2017) (the limit as of July 1, 2017 is $ 
345,351.04).

The trial judge may, in his or her discretion, alter 
the amount of damages awarded by the jury. Idaho 
Code §6-807 (2017).

For causes of action accruing on or after July 1, 
1991, a nonsettling tortfeasor against whom a plain-
tiff recovers a judgment is not entitled to a credit in 
the amount that plaintiff received from settlement 
with another tortfeasor. Idaho Code §6-805 (2017); 
Horner v. Sani-Top, Inc., 141 P.3d 1099 (Idaho 2006). 
However, for causes of action accruing from July 
1, 1987 to June 30, 1991, a nonsettling tortfeasor 
is entitled to offset plaintiff’s judgment by the full 
amount of consideration which plaintiff received 
in settlement. See Curtis v. Canyon Highway Dist. 
No. 4, 831 P.2d 541 (Idaho 1992), overruled on other 
grounds, Lawton v. City of Pocatello, 886 P.2d 330 
(Idaho 1994) (where a nonsettling defendant’s pro-
portionate share of the verdict was $222,750; the 
defendant was required to pay only $61,250 because 
of a prior settlement).

Additionally, a nonsettling tortfeasor may be able 
to offset a prior settlement if it is from a collateral 
source. Idaho Code §6-1606 (2017). The court is to 
reduce the award by the collateral source payment. 
Id. The statute is subordinate, however, to Section 
6-805 (2017). Tuttle v. Wayment Farms, Inc., 952 P.2d 
1241 (Idaho 1998).

Punitive Damages
Insurability

A liability policy that does not specifically exclude 
liability for punitive damages covers such damages, 
and coverage is not contrary to public policy. Abbie 
Uriguen Oldsmobile Buick, Inc. v. U.S. Fire Ins. Co., 
511 P.2d 783, 789–91 (Idaho 1973).

Recoverability

Punitive damages may be awarded in products liabil-
ity cases to the same extent that they are available in 
other civil cases. See, e.g., Sliman v. Aluminum Co. of 
Am., 731 P.2d 1267, 1276 (Idaho 1986). The limitation 
under Section 6-1603 (2017) does not apply to puni-
tive damages, Idaho Code Section 6-1604 (2017), but 
Section 6-1604(3) (2017) limits punitive damages to 
$250,000.00 or three times the amount of compensa-
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tory damages recovered. Plaintiff may not include in 
the original complaint a claim for punitive damages. 
Idaho Code §6-1604(2) (2017). To prosecute such a 
claim, a pretrial motion to show a reasonable likeli-
hood of prevailing on the claim must be filed before 
an amended complaint is permitted. Id. If improp-
erly pled, the defendant must move to strike, or will 
have waived the right to object. Mikesell v. Newworld 
Dev. Corp., 840 P.2d 1090 (Idaho Ct. App. 1992).

In determining whether due process, with regard 
to punitive damages has been satisfied, the Idaho 
Supreme Court considers three major factors: (1) the 
reprehensibility of the conduct; (2) the ratio between 
compensatory and punitive damages; (3) comparing 
the punitive damages award and the civil or crimi-
nal penalties that could be imposed for comparable 
misconduct. Hall v. Farmers Alliance Mut. Ins. Co., 
179 P.3d 276 (Idaho 2008); BMW of N.A. v. Gore, 
517 U.S. 559 (1996). In Hall, the Idaho Supreme 
Court reduced a punitive award of $660,000.00 to 
$74,600.00, a 4:1 ratio to the compensatory dam-
ages awarded. More recently the Idaho Supreme 
Court reduced a punitive award of $250,000 to 
$100,000, a 6:1 ratio. Alexander v. Stibal, 385 P.3d 
431 (Idaho 2016).

The Idaho Supreme Court gives substantial defer-
ence to the trial court’s decision whether to submit 
the issue of punitive damages to the jury. Fitzgerald 
v. Walker, 826 P.2d 1301 (Idaho 1992). The standard 
for review of punitive damages cases is whether the 
trial court abused its discretion in submitting the 
issue to the jury. Highland Enters. v. Barker, 986 P.2d 
996 (Idaho 1999).

Contribution
Contribution is available by statute. Idaho Code 
§6-803(1) (2017). A release by the injured person 
of one joint tortfeasor does not discharge the oth-
ers unless the release so provides. Id. §6-805(1). A 
release by the injured person of one joint tortfeasor 
does not relieve that party from liability for contri-
bution to another joint tortfeasor unless the release 
is given before the right of the other tortfeasor to 
secure a judgment for contribution has accrued and 
provides for a reduction, to the extent of the pro 
rata share of the released tortfeasor, of the injured 
person’s damages recoverable against all other tort-
feasors. Id. §§6-805; 6-806. A joint tortfeasor seeking 
contribution must show that: (1) it has discharged 

the common liability or paid more than its pro rata 
share thereof; and (2) it and each of the other joint 
tortfeasors separately were more negligent than the 
injured person. Hydraulic & Air Equip. Co. v. Mobil 
Oil Corp., 785 P.2d 947 (Idaho 1989).

Because of the abrogation of joint and several 
liability with respect to causes of action accruing on 
or after July 1, 1987, actions for contribution will be 
unnecessary in those cases, except in the circum-
stances described in Idaho Code Section 6-803(5) 
(2017). See “Joint and/or Several Liability,” infra.

Indemnification
Where a seller other than a manufacturer is not 
subject to liability pursuant to Idaho Code Section 
6-1407 (2017) (see “Sealed Containers” and “Other 
Statutory Defenses,” supra), a manufacturer who 
refuses to accept the seller’s tender of defense must 
indemnify the seller for reasonable attorney fees and 
costs incurred by the seller in defending such action. 
Idaho Code §6-1407(2) (2017). However, this rule is 
subject to the following limitations: (1) a retailer may 
not receive indemnity where it is found liable to the 
plaintiff for its own conduct; (2) a retailer is entitled 
to indemnity for its fees and costs when the manu-
facturer is found liable and the retailer is not; and (3) 
in cases where both the manufacturer and retailer 
are found not liable to the plaintiff, the retailer may 
receive indemnification for attorney fees and costs 
expended solely in defense of the claims that were 
directed against the manufacturer. Borchard v. 
Wefco, Inc., 733 P.2d 776, 779–80 (Idaho 1987).

Automobile manufacturers must indemnify their 
franchised dealers for any judgments or settlements 
arising out of the alleged defective manufacture, 
assembly, or design of new vehicles which were 
beyond the dealer’s control. Idaho Code §49-1623 
(2017).

The manufacturer is entitled to indemnity 
against the seller for a judgment against the man-
ufacturer, including fees and costs the manufac-
turer expended in defending an action brought 
by a third party, if the seller provided the plans or 
specifications for the product, the plans or specifi-
cations were a substantial cause of the defect, and 
the product was manufactured in compliance with 
the plans or specifications. Idaho Code §6-1407(3) 
(2017).
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Joint and/or Several Liability
For causes of action accruing on or after July 1, 1987, 
joint and several liability is abrogated, and each tort-
feasor is subject to liability only for his proportionate 
share of the total damages awarded. Joint and several 
liability is retained, however, for causes of action 
where the tortfeasors: (1) act in concert or act as 
agents of one another; (2) violate any state or federal 
law relating to hazardous or toxic waste or substance 
or solid waste disposal sites; or (3) manufacture any 
medical devices or pharmaceutical products. Idaho 
Code §§6-803(3)–(7) (2017). As of July 1, 2003, joint 
and several liability remains only when parties act 
in concert or as employee/agent of another. See id. 
§6-803(5).

Joint and several liability fully applies to causes of 
action accruing before July 1, 1987.

A manufacturer is not imputed with the negli-
gence or comparative responsibility of its subsidiary, 
unless the particular facts warrant imposition of 
joint and several liability. Ross v. Coleman Co., 761 
P.2d 1169 (Idaho 1988).

Fault of Bankrupt or Insolvent Parties
The conduct of bankrupt or insolvent parties will 
still be compared on the jury verdict form. Fault 
assessed against them is proportionately reduced 
from the award to the plaintiff. Vannoy v. Uniroyal, 
726 P.2d 648 (Idaho 1985). A product seller, other 
than a manufacturer, is also subject to the liability of 
the manufacturer if the manufacturer has been judi-
cially declared insolvent or if the court determines it 
highly probable that the manufacturer will be unable 
to satisfy a judgment. Idaho Code §6-1407 (4)(b) & 
(c) (2017).

Successor Liability
Absent merger, an acquiring corporation is not 
responsible for the obligations of its predecessor 
where the original corporation continues to exist. 
H.M. Chase Corp. v. Idaho Potato Processors, Inc., 529 
P.2d 1270 (Idaho 1974).

Market Share Liability
Idaho courts have not dealt with the issue of market 
share liability.

Economic Loss Rule
The purchaser of a defective product who has not 
sustained personal injury or property damage (e.g., 
damage to the defective chattel itself), but only 
economic losses, cannot recover those losses in a 
tort action, whether based on strict liability or negli-
gence. Clark v. Int’l Harvester Co., 581 P.2d 784, 790–
91 (Idaho 1978). See G&M Farms v. Funk Irrigation 
Co., 808 P.2d 851, 864 (Idaho 1991); Blahd v. Richard 
B. Smith, Inc., 108 P.3d 996 (Idaho 2005); Millen-
kamp v. Davisco Foods Int’l, Inc., 391 F. Supp. 2d 
872 (D. Idaho 2005); Aardema v. U.S. Dairy Sys., 215 
P.3d 505 (Idaho 2009) (the Aardema case provides 
a very detailed discussion of Idaho’s economic loss 
rule). Courts may recognize exceptions to this rule 
upon a showing of a special relationship between the 
parties or other unique circumstances. Just’s, Inc. v. 
Arrington Constr. Co., 583 P.2d 997, 1004–05 (Idaho 
1978); Nelson v. Anderson Lumber Co., 99 P.3d 1092 
(Idaho Ct. App. 2004); Aardema, 215 P.3d at 505.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern jury instructions set forth the elements of 
strict liability in a products liability case and define 
the phrase “unreasonably dangerous.” IDJI 10.04, 
10.05.3.

Design Defect

The plaintiff has the burden to prove: (1) that the 
defendant was a product seller with respect to the 
product; (2) that the product was in a defective con-
dition and unreasonably dangerous to persons or 
property when it left the defendant’s hands; (3) that 
the unreasonably dangerous, defective condition was 
a proximate cause of the plaintiff’s damages; and (4) 
the elements and amount of damages. IDJI 10.04; 
10.05.1 (defining “product seller”). A product is in a 
defective condition if it exposes a user or bystander 
to an unreasonable risk of physical injury, or if it is 
more dangerous than would be expected by an ordi-
nary person who may reasonably be expected to use 
it. IDJI 10.01.1.

Manufacturing Defect

The same elements must be shown as in design 
defect, except that in the absence of proof of a spe-
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cific defect, a manufacturing defect may be proved 
by evidence of a malfunction of the product, the 
absence of evidence of abnormal use, and the 
absence of evidence of reasonable secondary causes 
which would eliminate the liability of the defendant. 
Murray v. Farmers Ins. Co., 796 P.2d 101 (Idaho 
1990); Farmer v. Int’l Harvester Co., 553 P.2d 1306, 
1311 (Idaho 1976). See also IDJI 10.02.1.

Failure to Warn

Any supplier of a product who knows or has reason 
to know that the product is likely to be unsafe when 
used for the purpose for which it is supplied, and has 
no reason to believe that the person for whose use 
the product was supplied will realize its unsafe con-
dition, has a duty to exercise reasonable care to warn 
adequately the prospective users of the unsafe condi-
tion or of the facts which make the product likely to 
be dangerous. Sliman v. Aluminum Co. of Am., 731 
P.2d 1267, 1272–73 (Idaho 1986); Watson v. Navistar 
Int’l Transp. Corp., 827 P.2d 656 (Idaho 1992). The 
defectiveness of any particular warning given is a 
question of fact. Tuttle v. Sudenga Indus., Inc., 868 
P.2d 473 (Idaho 1994). There is no duty to warn of an 
open and obvious danger. Puckett v. Oakfabco, Inc., 
979 P.2d 1174 (Idaho 1999). See also IDJI 10.06. Nor 
is there a duty to warn where the use of the product 
is unknown or unforeseeable to the seller or supplier. 
Major v. Sec. Equip. Corp., 307 P.3d 1225 (2013). 
Foreseeability is a question of fact. Id.

Post-Sale Duties

Idaho has no case law on this issue.

Vendor or Distributor

The same elements of proof and the same jury 
instructions as for a manufacturer apply; see “Man-
ufacturing Defect,” supra. Different pattern jury 
instructions exist depending on vendor’s actions. See 
IDJI 10.03.1 (general case) and IDJI 10.03.2 (product 
modified by vendor).

Proof in Negligence Actions
Pattern Jury Instructions

In addition to general instructions defining negli-
gence, there are pattern jury instructions specifically 
applicable to products liability cases. IDJI 10.01.2, 
10.01.3, 10.01.4.

Design or Manufacturing Defect

A manufacturer owes a duty to design/manufac-
ture products to avoid foreseeable injury possible 
resulting from use with ordinary care. IDJI 10.01.02. 
The plaintiff must prove injury, that the injury was 
proximately caused by a defect, and that the defect 
existed at the time the product left the manufactur-
er’s control. Corbridge v. Clark Equip. Co., 730 P.2d 
1005, 1007 (Idaho 1986); IDJI 10.02.1. However, proof 
that the defect made the product “unreasonably dan-
gerous” is a required element only under the theory 
of strict liability. Toner v. Lederle Labs., 732 P.2d 297, 
311 (Idaho 1987).

A merchant other than a manufacturer may be 
negligent for failing to conduct a reasonable inspec-
tion, for altering the product, or for negligently 
installing the product, subject to the defenses avail-
able under Idaho Code Section 6-1407(1) (2017). IDJI 
10.01.3, 10.01.4, 10.10.1, 10.10.2, 10.10.3, 10.10.4.

Failure to Warn

There generally is little difference in the require-
ments and analysis of the duty to warn under the 
theories of negligence and strict liability. Watson 
v. Navistar Int’l Transp. Corp., 827 P.2d 656 (Idaho 
1992); Sliman v. Aluminum Co. of Am., 731 P.2d 1267, 
1270–71 (1986). The elements of a failure to warn 
claim are found at IDJI 10.06. In order to prove such 
a claim one must show that the defendant knew or 
should have known injury could result from using of 
the product, removing the prior “unreasonably dan-
gerous” standard.

Vendor or Distributor

See “Proof in Negligence Actions: Failure to Warn” 
and “Design or Manufacturing Defect,” supra; see 
also “Proof in Strict Liability Actions: Failure to 
Warn,” supra.

Evidence
Qualification of Expert Witness
The trial court’s determination that a witness quali-
fies as an expert is discretionary. The witness may be 
qualified by skill, knowledge, experience, training or 
education. Formal training is not necessary. The test 
for determining an expert is not rigid. West v. Sonke, 
968 P.2d 228 (Idaho 1998). Such a decision is made at 
the court’s discretion. Warren v. Sharp, 83 P.3d 773, 
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779 (Idaho 2003). A plaintiff is not required to pres-
ent expert testimony to make out a prima facie prod-
ucts liability case. Massey v. Conagra Foods, Inc., 328 
P.3d 456 (Idaho 2014).

Spoliation of Evidence
Idaho has recognized spoliation as a tort. Yoakum 
v. Hartford Fire Ins. Co., 923 P.2d 416 (Idaho 1996). 
Failure to file a tort claim pursuant to the Idaho 
Tort Claims Act will bar a spoliation claim against 
a governmental agency. Cook v. State, 985 P.2d 1150 
(Idaho 1999). Spoliation is a rule of evidence appli-
cable at the discretion of the trial court. Bromley v. 
Garey, 979 P.2d 1165 (Idaho 1999). The remedy of 
a spoliation claim is an instruction to the jury that 
there is an inference that the destroyed evidence 
was unfavorable. Kirk v. Ford Motor Co., 116 P.3d 27 
(Idaho 2005).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service is required upon an officer, managing or gen-
eral agent, or a corporation’s registered agent. Idaho 
R. Civ. P. 4(d)(3)(A). Service may be obtained by mail 
only under the circumstances prescribed by the 
rule. Idaho R. Civ. P. 4(d)(3)(C). Service is permitted 
on foreign corporations pursuant to the long-arm 
statute if a defendant transacts any business within 
the state, commits a tortious act within the state, 
or owns, uses, or possesses any real estate situated 
in the state. Idaho Code §5-514 (2017). Houghland 
Farms, Inc. v. Johnson, 803 P.2d 978 (Idaho 1990). A 
summons and complaint must be served within six 

months of filing or the court, upon motion, will dis-
miss without prejudice. Idaho R. Civ. P. 4(b)(2).

Answer Time
Complaints must be answered within twenty-one 
(21) days after service. Idaho R. Civ. P. 12(a).

Particularity with which Affirmative 
Defenses must be Raised
A defendant must plead the affirmative defense of 
statute of limitations by citing the particular stat-
ute on which he or she relies. Idaho R. Civ. P. 9(h). 
Modern Mills, Inc. v. Havens, 739 P.2d 400 (Idaho Ct. 
App. 1987). Any matter constituting an avoidance or 
affirmative defense (comparative fault, duress, stat-
ute of repose, etc.) must be affirmatively pled. Idaho 
R. Civ. P. 8(c).
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