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T he practitioner should be aware that a compre-
hensive statute governs most products liability 

actions in Indiana. The Products Liability Act, 
enacted in 1978 and extensively amended in 1983 
and 1995, is codified in Chapter 20 of Title 34 of 
the Indiana Code. See Ind. Code §§34-20-1-1, et seq. 
(2017).

Restatement (Third) of Torts: 
Products Liability
Indiana’s courts have not yet adopted any portion of 
the Restatement (Third) of Torts: Products Liability. 
But see McMahon v. Bunn- O- Matic Corp., 150 F.3d 
651, 655 (7th Cir. 1998) (citing Restatement (Third) 
of Torts: Products Liability §2 comment j (Pro-
posed Final Draft 1997)). Furthermore, the Indiana 
Supreme Court has rejected the Restatement Third’s 
prescription of specific sub- elements in a strict 
products liability claim based on design defect. See 
TRW Vehicle Safety Sys., Inc. v. Moore, 936 N.E.2d 
201, 209 n.2 (Ind. 2010) (citing Restatement (Third) 
of Torts: Products Liability §2(b) (1997)). The court 
instead enforced the Indiana Code provision that 
enacted a negligence standard for products liability 
claims based on defective design in 1998. Id. (citing 
Ind. Code §34-20-2-2). The Indiana Supreme Court 
has also rejected the Restatement Third’s proposal to 
hold a negligent tortfeasor jointly and severally liable 
for the acts or omissions of an intentional tortfeasor 
where a plaintiff’s injuries result from the negligent 
tortfeasor’s failure to protect the plaintiff from the 
specific risks of an intentional tort. Santelli v. Rah-
matullah, 993 N.E.2d 167, 176–178 (Ind. 2013).

Available Defenses
Assumption of Risk
Indiana’s Products Liability Act provides that, “[i]
t is a defense… that the user or consumer bringing 
the action: (1) knew of the defect; (2) was aware 

of the danger in the product; and (3) nevertheless 
proceeded to make use of the product and was 
injured.” Ind. Code §34-20-6-3 (2017). Indiana’s 
common law and the pre-July 1, 1995 version of the 
Products Liability Act provide that incurred risk is 
a defense to strict liability claims. Coffman v. PSI 
Energy, Inc., 815 N.E.2d 522, 527–28 (Ind. Ct. App. 
2004); Foley v. Case Corp., 884 F. Supp. 313, 316 (S.D. 
Ind. 1994); Greeno v. Clark Equip. Co., 237 F. Supp. 
427, 429 (N.D. Ind. 1965). However, under the post-
July 1, 1995 version of the Products Liability Act, 
this defense is not limited to strict liability claims. 
See Smock Materials Handling Co., Inc. v. Kerr, 719 
N.E.2d 396, 402 (Ind. Ct. App. 1999).

Where a consumer or user incurs or assumes the 
risk on a continuing basis, the defense of misuse may 
also arise. Dailey v. Honda Motor Co., 882 F. Supp. 
826, 827 (S.D. Ind. 1995); DeVoe Chevrolet- Cadillac, 
Inc. v. Cartwright, 526 N.E.2d 1237, 1239 (Ind. Ct. 
App. 1988).

Comparative Fault/Contributory Fault
These defenses are available under the post-July 1, 
1995 version of the Products Liability Act. Ind. Code 
§34-20-8-1 (2017). Conduct which might otherwise 
be labeled contributory negligence may be included 
in the misuse defense. Chapman v. Maytag Corp., 
297 F.3d 682 (7th Cir. 2002) (applying Indiana law); 
Greeno v. Clark Equip. Co., 237 F. Supp. 427, 429 
(N.D. Ind. 1965); Barnard v. Saturn Corp., 790 N.E.2d 
1023 (Ind. Ct. App. 2003).

Seat Belts—Failure to Use
Failure to use a seat belt does not constitute fault 
under Indiana’s Comparative Fault Act, does not 
limit the liability of an insurer, and is generally not 
admissible to mitigate damages in a civil action. 
See Hopper v. Carey, 716 N.E.2d 566 (Ind. Ct. App. 
1999), trans. denied. The same will be admissible to 
mitigate damages, however, where the action is “a 
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product liability action involving a motor vehicle 
restraint or supplemental restraint system” and the 
defendant is able to meet its burden of proving (1) 
noncompliance with the statute, (2) that compliance 
would have reduced injuries, and (3) the “extent of 
the reduction.” Ind. Code §9-19-10-7 (2017). The 
exception to the mitigation rule applies to products 
liability actions which arose after June 30, 1993. 
“When a manufacturer does not reasonably expect 
it, a plaintiff’s failure to use available safety devices 
can constitute misuse in a crashworthiness case.” 
Morgen v. Ford Motor Co., 797 N.E.2d 1146, 1149 
(Ind. 2003).

Helmets—Failure to Use
Effective January 1, 2015, the Indiana General 
Assembly has repealed a law requiring any person 
who is less than eighteen (18) years of age to wear 
protective headgear while operating or riding on 
a motorcycle on the streets or highways. Indiana 
law does require those who operate a motorcycle 
with a learner’s permit to wear a helmet. Ind. Code 
§9-24-8-3(b)(1) (2017). And, effective July 1, 2017, 
any individual who is less than eighteen (18) years 
of age who is operating or riding an off-road vehicle 
is required to wear a helmet. Ind. Code §9-18.1-14-11 
(2017). There are no other statutory requirements for 
helmet use.

Indiana courts have yet to specifically address the 
“helmet defense.” While not clear, such a defense 
may be available under the Comparative Fault Act. 
In Kocher v. Getz, 824 N.E.2d 671, 674–75 (Ind. 
2005), the Indiana Supreme Court stated:

The phrase ‘unreasonable failure to avoid an 
injury or to mitigate damages’ included in 
the definition of ‘fault’ under Indiana Code 
§34-6-2-45(a) applies only to a plaintiff’s 
conduct before an accident or initial injury. 
An example of such unreasonable failure to 
avoid an injury or to mitigate damages would 
be a claimant’s conduct in failing to exercise 
reasonable care in using appropriate safety 
devices, e.g., wearing safety goggles while 
operating machinery that presents a substan-
tial risk of eye damage.

Crashworthiness
Claims for “enhanced injury” are valid causes of 
action in Indiana. Green v. Ford Motor Co., 942 

N.E.2d 791 (Ind. 2011). Enhanced injury claims are 
sometimes referred to as enhancement of injury, 
second collision, or crashworthiness claims. Barnard 
v. Saturn Corp., 790 N.E.2d 1023, 1032 (Ind. Ct. App. 
2003), trans. denied. A plaintiff’s burden of proof for 
an “enhanced injury” claim is as follows:

First, the plaintiff must prove that the manu-
facturer placed into the stream of commerce a 
defectively designed, unreasonably dangerous 
product. Second, the plaintiff must prove that 
a feasible safer alternative product design 
existed. Third, the plaintiff must prove that 
after the original impact or collision the defec-
tively designed product proximately caused 
(i.e., enhanced) the injuries that resulted.

Id. (quoting Jackson v. Warrum, 535 N.E.2d 1207, 
1220 (Ind. Ct. App. 1989)).

Misuse of Product
“It is a defense… that a cause of the physical harm is 
a misuse of the product… not reasonably expected 
by the seller at the time the seller sold” the product. 
Ind. Code §34-20-6-4 (2017). “Misuse is use for a 
purpose or in a manner not reasonably foreseeable.” 
Jarrell v. Monsanto Co., 528 N.E.2d 1158, 1168 (Ind. 
Ct. App. 1988), trans. denied; Morgen v. Ford Motor 
Co., 797 N.E.2d 1146, 1149–50 (Ind. 2003), trans. 
denied. For example, in Indianapolis Athletic Club, 
Inc. v. Alco Standard Corp., 709 N.E.2d 1070, 1073 
(Ind. Ct. App. 1999), trans. denied, the court stated 
that moving a refrigerator was not a misuse because 
it could have been reasonably foreseen that an 
employee would move the refrigerator. The defense 
of misuse no longer acts as a complete defense under 
the comparative fault scheme; rather, courts will 
review any misuse under principles of comparative 
fault. Barnard v. Saturn Corp., 790 N.E.2d 1023, 1030 
(Ind. Ct. App. 2003), trans. denied. See “Fault of Oth-
ers,” infra. See also Bourne v. Marty Gilman, Inc., 452 
F.3d 632, 637 (7th Cir. 2006) (“Indiana law does not 
permit someone to engage in an inherently danger-
ous activity and then blame the manufacturer.”).

Unanticipated or Unforeseeable Use
See “Misuse of Product,” supra. In Indiana, the “key 
to a successful claim of misuse is whether the seller 
can prove that the misuse, from the seller’s perspec-
tive, was not reasonably foreseeable.” Burt v. Makita 
USA, Inc., 212 F. Supp. 2d 893, 898 (N.D. Ind. 2002). 
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Use of a product contrary to instructions and warn-
ings will not be considered a “misuse” if the use was 
reasonably foreseeable. Weigle v. SPX Corp., 729 F.3d 
724, 739 (7th Cir. 2013). In Weigle, the court held that 
use of tractor trailer support stands without the nec-
essary safety pin in place, despite safety precautions 
on the product, was reasonably foreseeable and did 
not constitute a misuse under Indiana law. Id.

Unintended Use
See “Misuse of Product,” supra. Liability will be 
attributed to the manufacturer only if the product 
contains a defective condition rendering it “unrea-
sonably dangerous for its intended use.” Wingett v. 
Teledyne Indus., Inc., 479 N.E.2d 51, 55 (Ind. 1985), 
overruled on other grounds, Douglass v. Irvin, 549 
N.E.2d 368 (Ind. 1990). Use may include assem-
bly and installation of the product, but only if the 
product is “expected to reach the ultimate user or 
consumer” in an unassembled or uninstalled form. 
Vaughn v. Daniels Co., 841 N.E.2d 1133, 1141 (Ind. 
2006). Liability likely will be imposed if the unin-
tended use is foreseeable. Dailey v. Honda Motor Co., 
882 F. Supp. 826, 827–28 (S.D. Ind. 1995). Mainte-
nance on a product may be part of the product’s rea-
sonably expected use. Vaughn, 841 N.E.2d at 1140.

Alteration of Product
The plaintiff must prove that the product reached 
the user or consumer without substantial alteration 
(i.e., no change which increased the likelihood of a 
malfunction) of the condition in which it was sold. 
Ind. Code §34-20-2-1(3) (2017). A modification or 
alteration of the product, which is not reasonably 
expectable to the seller, is listed in the statute as an 
affirmative defense. Ind. Code §34-20-6-5 (2017). 
See Leon v. Caterpillar Indus., Inc., 69 F.3d 1326, 
1338–41 (7th Cir. 1995). See also Tober v. Graco 
Children’s Prods. Inc., 431 F.3d 572, 579–80 (7th Cir. 
2005) (holding that the burden was on the plaintiff 
to prove lack of substantial alteration, rather than on 
the defendant to prove substantial alteration as an 
affirmative defense).

Unavoidably Unsafe Products
“A product is not defective… if the product is incapa-
ble of being made safe for its reasonably expectable 
use, when manufactured, sold, handled, and pack-

aged properly.” Ind. Code §34-20-4-4 (2017). This 
defense basically follows the Restatement (Second) of 
Torts Section 402A comment k. The public interest 
in the availability of the product must outweigh the 
attendant risks associated with the use of the prod-
uct, and the product must be accompanied by proper 
warnings. In re Eli Lilly & Co., 789 F. Supp. 1448, 
1453–54 (S.D. Ind. 1992).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Indiana’s “open and obvious danger” rule does not 
apply to strict liability claims under the Indiana 
Products Liability Act. Anderson v. P.A. Radocy & 
Sons, Inc., 67 F.3d 619, 622 (7th Cir. 1995) (citing 
Koske v. Townsend Eng’g Co., 551 N.E.2d 437, 442 
(Ind. 1990)). See Cole v. Lantis Corp., 714 N.E.2d 194, 
199 (Ind. Ct. App. 1999); Johnson v. Kempler Indus., 
Inc., 677 N.E.2d 531, 538 (Ind. Ct. App. 1997), trans. 
denied. See also Mesman v. Crane Pro Servs., 409 
F.3d 846, 850 (7th Cir. 2005) (“[T]he fact that a risk 
is open and obvious remains relevant to liability. 
It is circumstantial evidence that the user of the 
product knew of the danger (and thus ‘incurred’ 
the risk)….”).

The “open and obvious danger” rule still applies 
to products liability claims based upon negligence. 
Welch v. Scripto- Tokai Corp., 651 N.E.2d 810, 815 
(Ind. Ct. App. 1995) (citing Miller v. Todd, 551 N.E.2d 
1139, 1143 (Ind. 1990), superseded on other grounds). 
See Anderson, 67 F.3d at 622–23 (applying Indiana 
law). A manufacturer still should have no duty to 
warn of obvious dangers, because a “failure to warn” 
claim is based upon negligence concepts. See Welch, 
651 N.E.2d at 815–16.

Informed Intermediary
Indiana recognizes the “learned intermediary” 
exception to the duty to warn. In Indiana, the 
learned intermediary exception is limited to pre-
scription drugs and medical devices. Natural Gas 
Odorizing, Inc. v. Downs, 685 N.E.2d 155, 162 n.10 
(Ind. Ct. App. 1997), trans. denied. A proper warn-
ing about an unavoidably unsafe product, under 
comment k of the Restatement (Second) of Torts 
Section 402A, “need only be directed to doctors, not 
patients who are the ultimate users.” Ortho Pharm. 
Corp. v. Chapman, 388 N.E.2d 541, 549 (Ind. Ct. App. 
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1979), cited with approval in Ingram v. Hooks Drugs, 
Inc., 476 N.E.2d 881, 885 (Ind. Ct. App. 1985), trans. 
denied. Generally, there exists a non- delegable duty 
on the part of manufacturers to warn users of their 
products of hidden latent defects in the product. 
McClain v. Chem-Lube Corp., 759 N.E.2d 1096, 1104 
(Ind. Ct. App. 2001), trans. denied. If the manufac-
turer of a component part cannot foresee how, in 
the completed system, warnings regarding its part 
should be given, the manufacturer may discharge its 
duty to warn by warning the persons responsible for 
receiving the component part. York v. Union Carbide 
Corp., 586 N.E.2d 861, 868 (Ind. Ct. App. 1992). Indi-
ana law concerning the liability of component part 
manufacturers is emerging. See Rogers v. Ford Motor 
Co., 925 F. Supp. 1413, 1420 (N.D. Ind. 1996) (holding 
that the Indiana Products Liability Act is ambiguous 
as to whether design defect liability may be imposed 
on a manufacturer who had no role in a component 
part’s design).

Indiana has also recognized the sophisticated 
intermediary defense. The defense states that there is 
no duty to warn an ultimate user when the product 
is sold to a knowledgeable or sophisticated inter-
mediary whom the manufacturer has adequately 
warned. See First Nat’l Bank & Trust Corp. v. Am. 
Eurocopter Corp., 378 F.3d 682, 693 (7th Cir. 2004); 
Ritchie v. Glidden Co., 242 F.3d 713, 724 (7th Cir. 
2001); Hatter v. Pierce Mfg., Inc., 934 N.E.2d 1160, 
1169–70 (Ind. Ct. App. 2010).

Sealed Containers
Indiana courts have yet to address this defense.

Fault of Others
The Comparative Fault Act applies to all products 
liability actions falling under the post-July 1, 1995 
version of the Products Liability Act, including those 
brought under a theory of strict liability. The fault 
of the claimant, all defendants, and all nonparties is 
considered. Ind. Code §§34-20-8-1; 34-51-2-7 (2017). 
See Barnard v. Saturn Corp., 790 N.E.2d 1023, 1031 
(Ind. Ct. App. 2003), trans. denied. Under the post-
July 1, 1995 version of the Products Liability Act, 
the fault of nonparties is considered “as long as the 
nonparty was alleged to have caused or contributed 
to cause the physical harm.” Ind. Code §34-20-8-1(b) 
(2017). A defendant must affirmatively plead and 

prove a nonparty defense. Ind. Code §§34-51-2-14 to 
-16 (2017).

Under the post-July 1, 1995 Comparative Fault 
Act and/or Products Liability Act, the definition of 
“non-party” has been broadened to include any “per-
son who caused or contributed to cause the alleged 
injury, death or damage to property, but who has not 
joined in the action as a defendant.” Ind. Code §34-
6-2-88 (2017).

The Comparative Fault Act does not apply “to 
tort claims against governmental entities or pub-
lic employees….” Ind. Code §34-51-2-2 (2017). See 
Wallace v. Rosen, 765 N.E.2d 192, 200 (Ind. Ct. App. 
2002); Hopper v. Carey, 716 N.E.2d 566, 570 (Ind. 
Ct. App. 1999), trans. denied; Hapner v. State, 699 
N.E.2d 1200, 1205 (Ind. Ct. App. 1998); Roddel v. 
Town of Flora, 580 N.E.2d 255, 259 (Ind. Ct. App. 
1991), trans. denied.

The rule in Indiana used to be that a settlement 
and release as to one joint tortfeasor acted to release 
all joint tortfeasors from liability. See Consol. Rail 
Corp. v. Travelers Ins. Co., 466 N.E.2d 709, 712 (Ind. 
1984), abrogation recognized, Cleary v. Manning, 
884 N.E.2d 335 (Ind. Ct. App. 2008). However, the 
Indiana Supreme Court subsequently abandoned 
that rule with respect to both comparative fault and 
contributory negligence actions. Cleary, 884 N.E.2d 
at 340 n.2. See Huffman v. Monroe Cty. Cmty. Sch. 
Corp., 588 N.E.2d 1264, 1266–67 (Ind. 1992).

Preemption
Claims based upon Indiana law may be expressly 
preempted by federal law, under appropriate cir-
cumstances. For example, in McMullen v. Medtronic, 
Inc., 421 F.3d 482 (7th Cir. 2005), the court held that 
common law claims against manufacturer for post-
sale duty to warn were expressly preempted by the 
federal requirements imposed by the FDA. See also 
Chambers v. Osteonics Corp., 109 F.3d 1243 (7th Cir. 
1997) (holding that the plaintiff’s strict liability and 
breach of implied warranty claims were preempted 
by the Medical Device Amendments of 1996 to the 
Food Drug and Cosmetics Act).

Compliance with Standards
Industry standards “do not define the standard of 
reasonable care against which the conduct of a man-
ufacturer in that industry will be measured in a neg-
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ligence case.” Short v. Estwing Mfg. Corp., 634 N.E.2d 
798, 802 (Ind. Ct. App. 1994), trans. denied (citing 
Thiele v. Faygo Beverage, Inc., 489 N.E.2d 562, 575 
(Ind. Ct. App. 1986)). There is, however, a rebuttable 
presumption that a product is not defective if the 
product complied with the applicable state or federal 
regulations. Schultz v. Ford Motor Co., 857 N.E.2d 
977, 981 (Ind. 2006); see also Ind. Code §34-20-5-1 
(2017). For evidence of compliance with govern-
mental standards to be relevant, the standard itself 
must relate to the risk or product defect at issue. 
Terex- Telelect, Inc. v. Wade, 59 N.E.3d 298 (Ind. Ct. 
App. 2016), trans. denied (holding that compliance 
with American National Standards Institute (ANSI) 
standards was not relevant in product liability cases 
where standard does not address the defect alleged).

Government Contractor Defense
In Miller v. Honeywell Int’l, Inc., No. IP 98-1742 C-M/
S, 2002 U.S. Dist. Lexis 20474, 2002 WL 31399125 
(S.D. Ind. Sept. 30, 2002), a federal district court 
applied the government contractor defense set forth 
in Boyle v. United Techs. Corp., 487 U.S. 500, 504–06 
(1988), to a military contractor, without discussion 
of whether Indiana recognizes such a defense. The 
court applied the defense because “in an area of 
uniquely federal interest, federal concerns may jus-
tify pre- empting state law.” Miller, 2002 Westlaw 
31399125, at *12, 2002 U.S. Dist. Lexis 20474, at *35 
(quoting Boyle v. United Techs., 487 U.S. at 507).

State-of-the-Art
Under the post-July 1995 version of the Act, confor-
mity with the state-of-the-art creates a rebuttable 
presumption that the product causing the harm was 
not defective and that the manufacturer or seller 
was not negligent. Ind. Code §34-20-5-1 (2017). See 
McClain v. Chem-Lube Corp., 759 N.E.2d 1096, 1100–
02 (Ind. Ct. App. 2001), trans. denied. To obtain 
the presumption, the evidence presented must be 
“relevant to the risk at issue” and show that the prod-
uct complied with “the best technology reasonably 
feasible” at the time of manufacture. Wade v. Terex- 
Telelect, Inc., 966 N.E.2d 186 (Ind. Ct. App. 2012), 
op. reinstated, 984 N.E.2d 219 (Ind. 2013) (holding 
evidence was insufficient to warrant a jury instruc-
tion on the state-of-the-art presumption because 
the state-of-the-art evidence presented was not rel-
evant to the defect at issue); see also Schultz v. Ford 

Motor Co., 857 N.E.2d 977, 981 (Ind. 2006) (holding 
that the rebuttable presumption was properly given 
“continuing effect” even though contrary evidence 
was received where the product causing the harm 
was not defective and the product complied with the 
applicable federal regulations).

Privity of Contract
No privity is required in product liability actions for 
personal injury based on either negligence or strict 
liability in tort. Privity is still required in actions 
for property damage which sound in negligence. 
Citizens Gas & Coke Util. v. Am. Econ. Ins. Co., 486 
N.E.2d 998, 1000–01 (Ind. 1985); Gen. Elec. Co. v. 
Drake, 535 N.E.2d 156, 158 (Ind. Ct. App. 1989). A 
strict liability products action based on property 
damage does not require privity. Yasuda Fire & 
Marine Ins. Co. v. Lake Shore Elec. Corp., 744 F. 
Supp. 864, 865–66 (S.D. Ind. 1990). Vertical privity 
between a consumer and a manufacturer is not 
required as a condition to a claim by the consumer 
against the manufacturer for breach of the manufac-
turer’s implied warranty of merchantability. Hyun-
dai Motor Am., Inc. v. Goodin, 822 N.E.2d 947, 959 
(Ind. 2005).

Disclaimers of Liability
The seller cannot contractually alter or disclaim 
the duties imposed under strict liability. Greeno v. 
Clark Equip. Co., 237 F. Supp. 427, 429 (N.D. Ind. 
1965). See also McGraw- Edison Co. v. Ne. Rural Elec. 
Membership Corp., 678 N.E.2d 1120, 1123 (Ind. 1997) 
(discussing disclaimers of liability); Stump v. Ind. 
Equip. Co., 601 N.E.2d 398, 407–08 (Ind. Ct. App. 
1992), trans. denied (holding that an “as is” clause in 
a contract of sale negated only implied warranties, 
not independent negligence).

Failure to Mitigate Damages
A party has a duty to mitigate damages when injured 
by another person’s tortious act. See Nelson v. March-
and, 691 N.E.2d 1264, 1271 (Ind. Ct. App. 1998); 
Wiese-GMC, Inc. v. Wells, 626 N.E.2d 595, 599 (Ind. 
Ct. App. 1993), trans. denied; Wal-Mart Stores, Inc. 
v. Blaylock, 591 N.E.2d 624, 626 (Ind. Ct. App. 1992), 
trans. denied. Therefore, a plaintiff may not recover 
for any post- accident item of damage that could have 
been avoided using reasonable care. Kocher v. Getz, 
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824 N.E.2d 671, 675 (Ind. 2005). However, in cases 
arising under the Comparative Fault Act, “a defense 
of mitigation of damages based on a plaintiff’s acts 
or omissions occurring after an accident or initial 
injury is not properly included in the determination 
and allocation of ‘fault’ under the Act.” Id. at 674 
(citing Ind. Code §34-6-2-45(b)); see also Gregory 
& Appel Ins. Agency v. Philadelphia Indem. Ins. Co., 
835 N.E.2d 1053, 1059 (Ind. Ct. App. 2005). Thus, the 
allocation of fault “applies only to a plaintiff’s con-
duct before an accident or initial injury.” Kocher v. 
Getz, 824 N.E.2d at 674.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
The Indiana Products Liability Act does not support 
an action based on a defect in a product where the 
only damage is to the product itself. Fleetwood En-
ters., Inc. v. Progressive N. Ins. Co., 749 N.E.2d 492, 
493 (Ind. 2001). The damage must be to property 
other than the product itself and must be sudden, 
major damage. Martin Rispens & Son v. Hall Farms, 
Inc., 621 N.E.2d 1079, 1088–89 (Ind. 1993), abrogated 
on other grounds, Hyundai Motor Am., Inc. v. Goodin, 
822 N.E.2d 947, 959 (Ind. 2005). But see Gen. Elec. Co. 
v. Drake, 535 N.E.2d 156 (Ind. Ct. App. 1989), wherein 
recovery for property damage was permitted under 
strict liability without direct reference to a require-
ment of sudden or calamitous damage. See also Ya-
suda Fire & Marine Ins. Co. v. Lake Shore Elec. Corp., 
744 F. Supp. 864, 871 (S.D. Ind. 1990).

Statutes of Limitation
All product liability actions in which the theory of 
liability is negligence or strict liability in tort must 
be brought within two years after the action accrues, 
regardless of minority or other legal disability. Ind. 
Code §34-20-3-1 (2017).

The Supreme Court of Indiana has ruled that in 
all tort claims the cause of action accrues and the 
limitation period begins to run when the plaintiff 
knew or, in the exercise of ordinary diligence, could 
have discovered that an injury had been sustained 
as a result of the tortious act of another. Rieth- Riley 
Constr. Co., Inc. v. Gibson, 923 N.E.2d 472 (Ind. Ct. 
App. 2010) (citing Wehling v. Citizens Nat’l Bank, 
586 N.E.2d 840 (Ind. 1992)). With respect to asbes-
tos claims, a cause of action accrues at that point at 

which a physician who is reasonably experienced at 
making such diagnoses could have diagnosed the 
individual with an asbestos- related illness or disease. 
Allied Signal, Inc. v. Ott, 785 N.E.2d 1068 (Ind. 2003).

Actions premised upon breach of contractual 
warranties must be brought within four years after 
the action accrues. Ind. Code §26-1-2-725(1) (2017). 
“A breach of warranty occurs when tender of deliv-
ery is made, except that where a warranty explicitly 
extends to future performance of the goods and 
discovery of the breach must await the time of such 
performance, the cause of action accrues when the 
breach is or should have been discovered.” Id. §26-
1-2-725(2). In Horn v. A.O. Smith Corp., 884 F. Supp. 
1226, 1244 (N.D. Ind. 1994), aff’d in part, rev’d in 
part on other grounds, 50 F.3d 1365, 1378 (7th Cir. 
1995), the court explained that for a party’s represen-
tation to fit into the “future performance” exception 
to the statute, the representation must “specifically 
make references to future time.”

Statutes of Repose
Products liability actions must be commenced 
“within ten (10) years after the delivery of the prod-
uct to the initial user or consumer. However, if the 
cause of action accrues at least eight (8) years but 
less than ten (10) years after that initial delivery, 
the action may be commenced at any time within 
two (2) years after the cause of action accrues.” Ind. 
Code §34-20-3-1(b)(2) (2017). See Estate of Shebel v. 
Yaskawa Elec. Am., Inc., 713 N.E.2d 275 (Ind. 1999); 
Avery v. Mapco Gas Prods., Inc., 18 F.3d 448, 451–52 
(7th Cir. 1994); see also Jurich v. Garlock, Inc., 785 
N.E.2d 1093 (Ind. 2003) (holding that the Indiana 
statute of repose did not violate Article I, Section 12 
or Section 23 of the Indiana Constitution). The Indi-
ana Supreme Court recently held that the Product 
Liability Act statue of repose is inapplicable to “cases 
involving protracted exposure to an inherently dan-
gerous foreign substance,” such as asbestos. Myers v. 
Crouse-Hinds Div. of Cooper Indus., Inc., 53 N.E.3d 
1160, 1166–68 (Ind. 2016) (finding Ind. Code §34-20-
3-2 to be unconstitutional in part, and, as a result, 
restoring the holding in Covalt v. Carey Canada, Inc., 
543 N.E.2d 382 (Ind. 1989)).

Useful Safe Life
Indiana courts have yet to address this defense.
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Damages and Joint Liability
Compensatory Damages
Indiana follows the general rule that “[i]n tort 
actions generally, all damages directly related to the 
wrong and arising without an intervening agency 
are recoverable.” Bader v. Johnson, 732 N.E.2d 1212, 
1220 (Ind. 2000); Erie Ins. Co. v. Hickman, 622 
N.E.2d 515 (Ind. 1993). Indiana allows damages for 
emotional distress if the emotional distress results 
from an intentional act committed in such a way as 
to provoke a reasonably foreseeable emotional dis-
turbance or trauma. Cullison v. Medley, 570 N.E.2d 
27 (Ind. 1991) (departing from Indiana’s long- 
standing impact rule); see also Schuler v. Posey Co., 
927 F. Supp. 1127, 1129–31 (S.D. Ind. 1996); Gorman 
v. I&M Elec. Co., 641 N.E.2d 1288, 1290–91 (Ind. Ct. 
App. 1994), trans. denied.

Statutory limits on maximum damages apply in 
medical malpractice actions, Indiana Code Section 
34-18-14-3 (2017), when governmental entities and 
public employees are named as defendants in an 
action, Indiana Code Section 34-13-3-4 (2017), and 
when punitive damages are awarded, Ind. Code 
§34-51-3-4 (2017). Indiana Code Section 34-51-3-4 
(2017), which applies to actions which accrue after 
June 30, 1995, provides that punitive damages are 
limited to three times compensatory damages or 
$50,000, whichever is greater. See also “Punitive 
Damages,” infra.

In an action to recover for the death of a child, 
a plaintiff may recover the damages specified in 
Indiana Code Section 34-23-2-1(f) (2017), including 
damages “for loss of the child’s services,” “for the 
loss of the child’s love and companionship,” and for 
certain expenses including, but not limited to health 
care, funeral and burial expenses. The prior $100,000 
recovery limit for the “loss of the child’s love and 
companionship,” Indiana Code Section 34-1-1-8(e)
(2) (repealed July 1, 1998), expired on November 1, 
1992, as to all cases, including cases which accrued 
after October 31, 1990. Ind. Patient’s Comp. Fund 
v. Anderson, 661 N.E.2d 907, 908–09 (Ind. Ct. App. 
1996), trans. denied. Damages for loss of love and 
companionship of a child are limited to the time 
ending when a child would have reached majority. 
Herriman v. Conrail, 887 F. Supp. 1148, 1155–56 
(N.D. Ind. 1995). But see Robinson v. Wroblewski, 704 
N.E.2d 467 (Ind. 1998), in which the court concluded 
that recovery is permitted for the damages for the 

loss of a child’s love and companionship with respect 
to the time from the death of the child until the 
death of the child’s last surviving parent.

Punitive Damages
Insurability

Public policy prohibits insurance covering direct 
liability for punitive damages; insurance may be 
obtained to cover vicarious liability for punitive 
damages. Commercial Union Ins. Co. v. Ramada 
Hotel Operating Co., 852 F.2d 298, 299 (7th Cir. 
1988); Exec. Builders, Inc. v. Motorists Ins. Cos., No. 
IP 00-0018-C-T/G, 2001 U.S. Dist. Lexis 6775, 2001 
WL 548391 (S.D. Ind. Mar. 30. 2001).

Recoverability

Punitive damages are allowed only where the evi-
dence shows malice, fraud, gross negligence, or 
oppressiveness, and where such evidence is inconsis-
tent with the “hypothesis that the tortious conduct 
was the result of a mistake of law or fact, honest 
error of judgment, over- zealousness, mere negligence 
or other such noniniquitous human failing.” Budget 
Car Sales v. Stott, 656 N.E.2d 261, 265 (Ind. Ct. App. 
1995), trans. denied (quoting Travelers Indem. Co. 
v. Armstrong, 442 N.E.2d 349, 362 (Ind. 1982)). See 
also Ford Motor Co. v. Ammerman, 705 N.E.2d 539 
(Ind. Ct. App. 1999) (upholding a $13.8 million dollar 
punitive damages award against Ford). A punitive 
damage claim must be proved by clear and convinc-
ing evidence. Inlow v. Wilkerson, 774 N.E.2d 51, 57 
(Ind. Ct. App. 2002), trans. denied. In a civil action, 
when punitive damages are awarded, the plaintiff 
receives twenty-five percent of the award and the 
remaining seventy-five percent is deposited into the 
Violent Crime Victims Compensation Fund. Ind. 
Code §§34-51-3-6; 5-2-6.1-40 (2017).

Limitations

Punitive damages are recoverable only where there is 
first an award of compensatory damages or affirma-
tive relief of an equitable nature. Street v. Shoe Carni-
val, Inc., 660 N.E.2d 1054, 1060 (Ind. Ct. App. 1996). 
While an award of punitive damages is not limited 
by compensatory damages in causes of action accru-
ing before June 30, 1995, Murphy Auto Sales, Inc. v. 
Coomer, 112 N.E.2d 589, 594 (Ind. Ct. App. 1953), 
punitive damages awards in causes of action accru-
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ing after that date are limited to the greater of three 
times compensatory damages or $50,000. Ind. Code 
§34-51-3-4 (2017).

Indiana does not permit recovery for punitive 
damages in actions for wrongful death. Ind. Code 
§34-23-1-2(c)(2)(B (2017)). However, punitive dam-
ages are available under the survival statute. Foster 
v. Evergreen Healthcare, Inc., 716 N.E.2d 19, 28 (Ind. 
Ct. App. 1999), trans. denied (holding that the Indi-
ana Survival Statute, Indiana Code Section 34-9-3-4 
(2017), allows for the recovery of punitive damages).

Contribution
Under both the pre and post-July 1, 1995 versions 
of the Products Liability Act, contribution among 
joint tortfeasors is prohibited. Mullen v. Cogdell, 
643 N.E.2d 390, 400 n.3 (Ind. Ct. App. 1994), trans. 
denied; see also Ind. Code §34-51-2-12 (2017).

Indemnification
Nothing in the Products Liability Act affects “the 
right of any person who is found liable to seek and 
obtain indemnity from any other person whose 
actual fault caused a product to be defective.” Ind. 
Code §34-20-9-1 (2017).

Joint and/or Several Liability
Traditionally, joint tortfeasors have been jointly 
and severally liable to an injured plaintiff. Joint and 
several liability may have been abolished in compar-
ative fault cases (which would include all products 
liability actions accruing on or after July 1, 1995). 
Ind. Code §34-20-8-1 (2017); see Control Techniques, 
Inc. v. Johnson, 762 N.E.2d 104, 109 (Ind. 2002); 
Gray v. Chacon, 684 F. Supp. 1481, 1485 n.6 (S.D. 
Ind. 1988). But see Smith v. Hansen, 582 N.E.2d 446, 
448 (Ind. Ct. App. 1991), trans. denied, (Ind. 1992). 
However, there is no law to suggest that the doctrine 
has been abolished in a non comparative fault set-
ting. See Bowles v. Tatom, 546 N.E.2d 1188, 1190 n.1 
(Ind. 1989).

Fault of Bankrupt or Insolvent Parties
Bankrupt non- parties may be allocated fault under 
Indiana Code Section 34-20-8-1 (2017), the Compar-
ative Fault Act. See Bondex Int’l v. Ott, 774 N.E.2d 
82 (Ind. Ct. App. 2002) (holding that defendants 

may designate bankrupt former manufacturers of 
asbestos- containing products as nonparties).

Successor Liability
Following a merger, the surviving corporation 
succeeds to all the rights, powers, liabilities, and 
obligations of the merging corporation. Elzinga & 
Volkers, Inc. v. LSSC Corp., 47 F.3d 879, 881 (7th 
Cir. 1995). However, when a corporate acquisition 
is structured as an acquisition of assets rather than 
as a merger (or a consolidation or stock purchase), 
the successor corporation is not liable for the debts 
and liabilities of the predecessor. Winkler v. V.G. 
Reed & Sons, Inc., 638 N.E.2d 1228, 1233 (Ind. 1994). 
Four generally recognized exceptions to this general 
rule are: (1) where there is an express or implied 
agreement to assume the liabilities; (2) where the 
transaction sufficiently resembles a consolidation or 
merger; (3) where the successor is a “mere continu-
ation” of the seller; and (4) where the transaction is 
fraudulent. Id. The general rule of successor liability 
and the four generally recognized exceptions have 
been adopted by the Indiana Court of Appeals in a 
products liability case. Markham v. Prutsman Mirror 
Co., 565 N.E.2d 385, 387 (Ind. Ct. App. 1991); see also 
Guerrero v. Allison Engine Co., 725 N.E.2d 479, 483 
(Ind. Ct. App. 2000); Sorenson v. Allied Prods. Corp., 
706 N.E.2d 1097, 1099 (Ind. Ct. App. 1999); Lucas v. 
Dorsey Corp., 609 N.E.2d 1191, 1201 (Ind. Ct. App. 
1993), trans. denied.

Market Share Liability
Indiana courts have not adopted this theory of lia-
bility. See City of Gary v. Smith & Wesson, Corp., 
801 N.E.2d 1222 (Ind. 2003) (stating that the mar-
ket share approach to allocation of liability has not 
been adopted in Indiana); Harris v. AC & S, Inc., 
915 F. Supp. 1420, 1437 (S.D. Ind. 1995) (describing 
the market share theory as “an approach which 
no Indiana court has ever adopted and [which has 
been] regularly rejected in the asbestos context by 
other courts.”).

Economic Loss Rule
The so-called economic loss rule bars any products 
liability claim where the only damage is to the prod-
uct itself. Progressive Ins. Co. v. Gen. Motors Corp., 
749 N.E.2d 484, 486 (Ind. 2001).
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Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Generally, the plaintiff must establish that “(1) the 
defective product was unreasonably dangerous; (2) 
the defect existed at the time the product left the 
defendant’s control; (3) the product was expected 
to, and did, reach the consumer without substantial 
alteration; (4) the plaintiff’s injuries proximately 
resulted from the defect in the product.” Whitted v. 
Gen. Motors Corp., 58 F.3d 1200, 1204 (7th Cir. 1995). 
“There are three types of product defects: manufac-
turing, design and warning.” Id.; Ritchie v. Glidden 
Co., 242 F.3d 713, 720 (7th Cir. 2001); Moss v. Cros-
man Corp., 136 F.3d 1169, 1171 (7th Cir. 1998); see 
also Ind. Code §§34-20-4-2; 34-20-2-1 (2017).

Under the post-July 1, 1995 version of the Prod-
ucts Liability Act, a strict liability action may be 
brought only against a manufacturer of the product 
or component part alleged to be defective. Ind. 
Code §34-20-2-3 (2017). “Manufacturer” is broadly 
defined in Section 34-6-2-77 (2017). See Indiana 
Code Section 34-20-2-4 (2017) for situations in 
which the court is unable to exercise jurisdiction 
over the manufacturer. See also “Vendor or Distrib-
utor,” infra.

Model Civil Jury Instructions

Model instructions are available for strict liability 
actions. Indiana Model Civil Jury Instructions, Ch. 
2100. Model instructions are intended as guidelines 
for a trial court, which exercises discretion in giving 
jury instructions. Winegeart v. State, 665 N.E.2d 893, 
901 n.1 (Ind. 1996); see Ind. R. Trial P. 51(E).

Design or Manufacturing Defect

A defective condition is a condition “(1) not contem-
plated by reasonable persons among those consid-
ered expected users or consumers of the product; 
and (2) that will be unreasonably dangerous to the 
expected user or consumer when used in reasonably 
expectable ways of handling or consumption.” Ind. 
Code §34-20-4-1 (2017); 1-2100 Indiana Model Civil 
Jury Instructions 2121; see Moss v. Crosman Corp., 
136 F.3d 1169, 1171 (7th Cir. 1998); Whitted v. Gen. 
Motors Corp., 58 F.3d 1200, 1205 (7th Cir. 1995); 
Birch v. Midwest Garage Door Sys., 790 N.E.2d 504, 
517 (Ind. Ct. App. 2003); see also Ind. Code §34-20-
4-1 (2017).

There are four methods by which a plaintiff may 
prove a manufacturing defect under Indiana law: (1) 
they may produce an expert to offer direct evidence 
of a specific manufacturing defect; (2) they may use 
an expert to circumstantially prove that a specific 
defect caused the product failure; (3) they may intro-
duce direct evidence from an eyewitness of the mal-
function, supported by expert testimony explaining 
the possible causes of the defective condition; or (4) 
they may introduce inferential evidence by negating 
other possible causes. Ford Motor Co. v. Reed, 689 
N.E.2d 751, 753 (Ind. Ct. App. 1997). A plaintiff who 
relies upon inferential evidence by negating other 
possible causes is not required to rule out all possible 
cause of the incident to survive summary judgment. 
See, e.g., Cincinnati Ins. Co. v. Lennox Indus., Inc., 
No. 3:14-CV-1731, 2016 U.S. Dist. Lexis 15385 (N.D. 
Ind. Feb. 9, 2016), reconsideration granted in part 
and denied in part, 2016 U.S. Dist. Lexis 54540 (N.D. 
Ind. Apr. 25, 2016).

Under the Indiana Products Liability Act, strict 
liability is only available in manufacturing defect 
cases. In contrast, proof of negligence is required 
in a design defect case. Schultz v. Ford Motor Co., 
822 N.E.2d 645, 649 (Ind. Ct. App. 2005), rev’d on 
other grounds, 857 N.E.2d 977 (Ind. 2006). Fur-
ther, when an alleged design defect is not within 
the understanding of a lay person, a plaintiff must 
present competent expert testimony in support of 
their design defect claim to survive summary judg-
ment. Piltch v. Ford Motor Co., 778 F.3d 628, 632 (7th 
Cir. 2015).

Failure to Warn

A product is defective if the seller fails to “(1) prop-
erly package or label the product with reasonable 
warnings about the dangers of the product; or (2) 
give reasonably complete instructions about the 
proper use of the product; when the seller, by exer-
cising reasonable diligence, could have made those 
warnings or instructions available to the user or 
consumer.” 1-2300 Indiana Model Civil Jury Instruc-
tions 2316(B); See Moss v. Crosman Corp., 136 F.3d 
1169, 1171 (7th Cir. 1998); Schooley v. Ingersoll Rand, 
Inc., 631 N.E.2d 932, 940 (Ind. Ct. App. 1994). Strict 
liability failure to warn is governed by the same 
principles as negligence. Ritchie v. Glidden Co., 242 
F.3d 713, 721 n.6 (7th Cir. 2001); Jarrell v. Monsanto 
Co., 528 N.E.2d 1158, 1166 (Ind. Ct. App. 1988); Nat. 
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Gas Odorizing, Inc. v. Downs, 685 N.E.2d 155, 163 n. 
11 (Ind. Ct. App. 1997); see also Ind. Code §34-20-4-2 
(2017).

Post-Sale Duties

The Restatement (Third) of Torts: Products Liability 
Section 10 recognizes that a seller or distributor may 
be liable for harm caused by post-sale failure to warn 
if a reasonable person in the seller’s position would 
provide a warning. However, Indiana courts have yet 
to adopt any portion of the Third Restatement.

Vendor or Distributor

Liability attaches to anyone who places a defective 
product in the stream of commerce if that person is 
engaged in the business of selling such a product. See 
Crist v. K-Mart Corp., 653 N.E.2d 140, 143–44 (Ind. 
Ct. App. 1995), trans. denied. The facts, however, 
may indicate that the defendant’s activity was more 
akin to providing a service, not selling a product; the 
Products Liability Act would not apply to such a sit-
uation. See Sapp v. Morton Bldgs., Inc., 973 F.2d 539, 
542–43 (7th Cir. 1992) (holding that the Act did not 
apply to a contract involving installation of channel 
iron to convert a barn into a stable because the same 
was predominantly a service contract rather than 
the sale of a product); Whitaker v. T.J. Snow Co., 
151 F.3d 661 (7th Cir. 1998) (holding that the Act 
did not apply to a contract between employer and 
refurbisher because the contract was primarily for 
services rather than for a product).

Proof in Negligence Actions
Model Civil Jury Instructions

General instructions are available. See Indiana 
Model Civil Jury Instructions, Ch. 2300.

Failure to Warn

A seller is liable for failure to warn if the seller “fails 
to: (1) properly package or label the product to give 
reasonable warnings of danger about the product, or 
(2) give reasonably complete instructions on proper 
use of the product, if the seller could have made 
those warnings or instructions available to the use or 
consumer by using reasonable diligence. Ind. Code 
§34-20-4-2 (2017); 1-2300 Indiana Model Civil Jury 
Instructions 2316(B). “There must be evidence that 
the supplier knew or had reason to know that the 

product was likely to be dangerous when used in a 
foreseeable manner.” Hinkle v. Niehaus Lumber Co., 
525 N.E.2d 1243, 1245 (Ind. 1988); see also Whitted v. 
Gen. Motors Corp., 58 F.3d 1200, 1206 (7th Cir. 1995); 
McClain v. Chem-Lube Corp., 759 N.E.2d 1096, 1103 
(Ind. Ct. App. 2001). Furthermore, there must be 
evidence that the injury at issue was within the class 
of injury that the warning requirement was meant 
to avoid. Kovach v. Caligor Midwest, 913 N.E.2d 193, 
199 (Ind. 2009).

Vendor or Distributor

A seller is held to the same standard as manufac-
turer where it: (1) has actual knowledge of a defect in 
a product; (2) creates and furnishes a manufacturer 
with specifications relevant to the alleged defect for 
producing the product or who otherwise exercises 
some significant control over all or a portion of the 
manufacturing process; (3) alters or modifies the 
product in any significant manner after the product 
comes into the seller’s possession and before it is sold 
to the ultimate user or consumer; (4) is owned in 
whole or significant part by the manufacturer; or (5) 
owns in whole or significant part the manufacturer. 
Ind. Code §34-6-2-77(a) (2017). Furthermore, if a 
court is unable to hold jurisdiction over a particu-
lar manufacturer of a product or part of a product 
alleged to be defective, then that manufacturer’s 
principal distributor or seller over whom a court 
may hold jurisdiction shall be considered, for the 
purposes of the Indiana Products Liability Act, the 
manufacturer of the product. Ind. Code §34-20-
2-4 (2017). Trademark licensors are responsible for 
defective products bearing their marks, proportion-
ate to their role in the product’s design, manufacture, 
and distribution. Kennedy v. Guess, Inc., 806 N.E.2d 
776, 786 (Ind. 2004).

Evidence
Qualification of Expert Witness
“Expert scientific testimony is admissible only if the 
court is satisfied that the scientific principles upon 
which the expert testimony rests are reliable.” Ind. R. 
Evid. 702(b). Whenever expert testimony is admit-
ted, its opponent may challenge both the expert’s 
credibility and the weight of his testimony. Ford 
Motor Co. v. Ammerman, 705 N.E.2d 539, 550 (Ind. 
Ct. App. 1999), cert. denied, 529 U.S. 1021 (2000). 
The Indiana Supreme Court has held that the federal 
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evidence law developed under Daubert v. Merrell 
Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), is 
helpful in interpreting Indiana Evidence Rule 702(b), 
but is not controlling. Carter v. State, 766 N.E.2d 377, 
381 (Ind. 2002). Under Rule 702(b), the trial court is 
to act as a “gatekeeper” and ensure that an expert’s 
testimony is relevant and rests on a reliable foun-
dation. Rogers v. Cosco, Inc., 737 N.E.2d 1158, 1168 
(Ind. Ct. App. 2000), trans. denied; see also Ancho v. 
Pentek Corp., 157 F.3d 512 (7th Cir. 1998); McGrew 
v. State, 682 N.E.2d 1289 (Ind. 1997); Lytle v. Ford 
Motor Co., 814 N.E.2d 301 (Ind. Ct. App. 2004), trans. 
denied; Hottinger v. Trugreen Corp., 665 N.E.2d 
593, 596 (Ind. Ct. App. 1996), overruled on other 
grounds, Dow Chem. Co. v. Ebling, 665 753 N.E.2d 
633 (Ind. 2001).

Spoliation of Evidence
“In Indiana, the exclusive possession of facts or evi-
dence by a party, coupled with the suppression of 
the facts or evidence by that party, may result in an 
inference that the production of the evidence would 
be against the interest of the party which suppresses 
it.” Cahoon v. Cummings, 734 N.E.2d 535, 545 
(Ind. 2000).

In Thompson v. Owensby, 704 N.E.2d 134 (Ind. 
Ct. App. 1998), trans. denied, the Indiana Court of 
Appeals recognized the tort of third party spolia-
tion of evidence in limited instances. An insurance 
company has a duty to maintain evidence and may 
be liable for damages to a third party if evidence is 
lost. Id. Liability is based on the special relation-
ship that exists between an insurance carrier and 
a claimant. Id. But see Murphy v. Target Prods., 580 
N.E.2d 687 (Ind. Ct. App. 1991) (holding that there 
was no duty on an employer to preserve evidence 
for an employee, and therefore, employee’s claim for 
spoliation of evidence was not cognizable absent an 
independent tort, contract, agreement, or special 
relationship that imposed a duty). Indiana does not 
recognize an independent cause of action for first-
party spoliation of evidence. Gribben v. Wal-Mart 
Stores, Inc., 824 N.E.2d 349, 355 (Ind. 2005).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Personal jurisdiction will be exercised to the extent 
permitted by the Due Process Clause of the Four-

teenth Amendment. Rosowsky v. Univ. of Colo., 653 
N.E.2d 146, 148 (Ind. Ct. App. 1995), trans. denied; 
see also Davis v. Simon, 963 N.E.2d 46 (Ind. Ct. App. 
2012). Service of process upon a domestic or foreign 
organization may be made upon an executive officer 
or an agent appointed or deemed by law to receive 
service. Ind. R. Trial P. 4.6; see Nw. Nat’l Ins. Co. v. 
Mapps, 717 N.E.2d 947, 951 (Ind. Ct. App. 1999); Fid. 
Fin. Servs., Inc. v. West, 640 N.E.2d 394, 400 (Ind. Ct. 
App. 1994).

Answer Time
Affirmative defenses must be set forth in the respon-
sive pleading. Ind. R. Trial P. 8(C). The responsive 
pleading must be served within twenty (20) days 
after service of the prior pleading. Ind. R. Trial P. 
6(C). For non-party defenses, see Indiana Code Sec-
tions §§34-51-2-14 to 34-51-2-17 (2017).

Particularity with which Affirmative 
Defenses must be Raised
Affirmative defenses must be pleaded. Pleadings 
must be “simple, concise, and direct.” Ind. R. Trial P. 
8(E)(1). “All pleadings shall be so construed as to do 
substantial justice, lead to disposition on the merits, 
and avoid litigation of procedural points.” Ind. R. 
Trial P. 8(F). For non-party defenses, the identity of 
the non-party must be specifically disclosed. Faust 
v. Thomas, 535 N.E.2d 164, 166–67 (Ind. Ct. App. 
1989); see also Ind. Code §34-51-2-11 (2017).
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