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Restatement (Third) of Torts: 
Products Liability
In Koss Construction Co. v. Caterpillar, Inc., 25 Kan. 
App. 2d 200, 960 P.2d 255 (1998), the court referred 
to and adopted Section 21(c) of the Third Restate-
ment, as consistent with E. River S.S. Corp. v. Transa-
merica Delaval, Inc., 476 U.S. 858 (1986). This section 
limits tort recovery to damage to plaintiff’s property 
other than the defective product itself. See also 
Jordan v. Case Corp., 26 Kan. App. 2d 742, 743–44, 
993 P.2d 650 (1999) expressly extending the ruling 
in Koss Construction Co., to consumer purchases of 
products. But see, Rinehart v. Morton Buildings, Inc., 
297 Kan. 926, 305 P.3d 622, 627 (2013), the economic 
loss doctrine does not apply to claims of negli-
gent misrepresentation.

In Delaney v. Deere & Co., 268 Kan. 769, 999 P.2d 
930 (2000), the court, on certified questions from the 
Tenth Circuit, held that Kansas does not follow the 
portion of comment j of Section 402A of the Restate-
ment (Second) of Torts which provides that a prod-
uct bearing an adequate warning is not in a defective 
condition. Thus, proof of an adequate warning 
does not foreclose a finding a product is defectively 
designed. Warnings, in other words, are not a sub-
stitute for a reasonably safe design. The court, how-
ever, refused to adopt comment l of Section 2 of the 
Restatement (Third) of Torts.

The court reaffirmed longstanding Kansas law 
regarding the role of alternative reasonable design in 
the trial of a design defect. Kansas has consistently 
held that evidence of a reasonable alternative design 
may, but is not required, to be introduced in a design 
defect action. Jenkins v. Amchem Prods., Inc., 256 
Kan. 602, 630, 886 P.2d 869 (1994). The facts that 
a hazard is open and obvious or has been warned 
against are factors to be considered in analyzing 
whether a product is defective or unreasonably dan-
gerous. The ultimate determination remains whether 
the product is defective and dangerous beyond a 

reasonable consumer’s expectation. The Delaney 
court otherwise continued to define actionable 
defect in terms of comments g and i of Section 402A 
of the Restatement (Second) of Torts, and reaffirmed 
Barnes v. Vega Industries, Inc., 234 Kan. 1012, 1014, 
676 P.2d 761 (1984), and Betts v. General Motors 
Corp., 236 Kan. 108, 115, 689 P.2d 795 (1984).

Kansas law permits pursuit of a strict liability 
action against the seller of a used product based on 
Kansas precedent adopting Section 402(A) of the 
Restatement (Second) of Torts. Gaumer v. Rossville 
Truck and Tractor, Co., Inc., 292 Kan. 749, 257 P.3d 
292 (2011).

Available Defenses
Assumption of Risk
Prior to the enactment of the comparative negligence 
statute, Kansas Statutes Annotated 60-258a, and 
Brooks v. Dietz, 218 Kan. 698, 545 P.2d 1104 (1976), 
the decision that first adopted Section 402A of the 
Second Restatement of Torts as the law of Kansas, 
the Kansas Supreme Court held that assumption 
of risk was a defense in a product liability action 
involving breach of warranty. Bereman v. Burdolski, 
204 Kan. 162, 460 P.2d 567 (1969). After compar-
ative negligence was adopted, the court continued 
to recognize assumption of risk. See Prentice v. 
Acme Mach. & Supply Co., 226 Kan. 406, 601 P.2d 
1104 (1976). However, in Simmons v. Porter, __ 
Kan. __, 312 P.3d 345 (2013), the court found that 
the retention of assumption of the risk in Kansas 
runs counter to the approach of the vast majority of 
comparative fault jurisdictions, which eliminated 
assumption of the risk after comparative fault was 
adopted. Thus, the prior case law adhering to the 
assumption of the risk doctrine as an absolute bar to 
recovery was overruled. Id. at 348.
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Comparative Fault/Contributory Fault
Conduct which constitutes ordinary contributory 
negligence is clearly a defense to negligence, strict 
liability, and breach of implied warranty. Kennedy 
v. City of Sawyer, 228 Kan. 439, 618 P.2d 788 (1980); 
Albertson v. Volkswagenwerk AG, 230 Kan. 368, 374, 
634 P.2d 1127, 1131 (1981); Prince v. Leesona Corp., 
720 F.2d 1166 (10th Cir. 1983). Kansas has abolished 
contributory negligence as a complete bar to recov-
ery in civil actions, and instead applies comparative 
negligence. Kan. Stat. Ann. §60-258a. Defendant 
is held liable only for a percentage of causal fault 
quantified by the jury in a special interrogatory if 
plaintiff’s fault is less than 50 percent. Kan. Stat. 
Ann. §60-258a. Plaintiff is barred if his percentage 
of causal fault is 50 percent or more. Special verdicts 
are mandated. Section 60-258a of the Kansas Stat-
utes Annotated allows comparison of fault of all par-
ties to the occurrence. Thus, fault can be compared 
to a “party to the occurrence” even if not a party to 
the case. Dodge City Implement, Inc. v. Bd. of County 
Comm’rs of County of Barber, 288 Kan. 619, 205 P3d 
1265 (2009) (citing Brown v. Keill, 224 Kan. 195 at 
207, 205 P.3d 1265 (1978)).

Seat Belts—Failure to Use
Section 8-2504(c) of the Kansas Statutes Annotated, 
which is limited by its terms to those occupying 
the front seat of a passenger vehicle, provides: “Evi-
dence of failure of any person to use a seat belt shall 
not be admissible in any action for the purpose of 
determining any aspect of comparative negligence 
or mitigation of damages.” However, evidence of the 
non-use of seatbelts can be admitted by the plaintiff 
to prove the direct negligence of the defendant. Pleas 
v. First Student, Inc., No. 10-2600-JTM, 2012 WL 
1371422, at *3–4 (D. Kan. Apr. 19, 2012).

Seat belt non-use is admissible for any purpose 
other than comparative negligence or mitigation 
of damages. It is admissible in negating a defective 
steering column as causal fault. Floyd v. Gen. Motors 
Corp., 25 Kan. App. 2d 71, 960 P.2d 763 (1998). It 
was admissible in negating causal fault of enhanced 
injuries in seat design in Gardner v. Chrysler Corp., 
89 F.3d 29 (10th Cir. 1996). A limiting instruction 
may be used where admissible on one issue but 
not another.

Misuse of Product
When considered in fault allocation, misuse is 
regarded as a form of comparative “fault” that may 
be submitted to the jury. Pattern Instruction for 
Kansas 4th 128.06. In part it provides:

(He) (She) also has a duty to use a product 
in accordance with adequate instructions 
and warnings, and to use the product in a 
normal manner. Failure to fulfill any of these 
duties constitutes negligence on the part of 
the (buyer) (consumer) which you may con-
sider in determining the comparative fault of 
the parties.

Unanticipated Use
See “Misuse of Product,” supra.

Use in the face of an open and obvious risk is not 
a defense if such use is consistent with the ordinary 
use of a product. Delaney v. Deere & Co., 268 Kan. 
769, 999 P.2d 930 (2000).

Unforeseeable Use
See “Misuse of Product,” supra.

Plaintiff has the burden of proving the product 
defective and unreasonably dangerous when used in 
a foreseeable manner. Foreseeability may be a ques-
tion of fact under the same standards as foreseeabil-
ity of product alterations. Wessinger v. Vetter Corp., 
716 F. Supp. 537 (D. Kan. 1989).

Unintended Use
Unintended use is analyzed in the same way as 
unforeseeable use, unless the particular use violates 
adequately communicated warnings and instruc-
tions. If used in a manner contrary to clearly com-
municated warnings or instructions, the product can 
still be regarded as defective even though heeding 
the warnings and instructions would have avoided 
the loss if the risk could have been reduced by a 
feasible alternative design or guard. See Delaney v. 
Deere & Co., 268 Kan. 769, 999 P.2d 930 (2000).

Alteration of Product
The basis of liability is the condition of the product 
when it leaves the control of the supplier. The orig-
inal product, however, particularly if it causes any 
inconvenience or dysfunction in operation, may be 
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altered or modified by the owner. If, in a negligence 
action, there is evidence of foreseeability of an alter-
ation, the issue is one for the trier of fact. See Blim v. 
Newbury Indus., Inc., 443 F.2d 1126 (10th Cir. 1971). 
Absent such evidence, the issue of foreseeability of 
product alteration or modification is not submissible 
to the jury and the alteration is regarded as a nega-
tion of causation rather than an affirmative defense. 
Tex. Metal Fabricating Co. v. N. Gas Prods. Corp., 404 
F.2d 921 (10th Cir. 1968).

The strict liability decisions follow the same anal-
ysis. In Wessinger v. Vetter Corp., 716 F. Supp. 537, 
539 (D. Kan. 1989), the federal court held that Sec-
tion 402A(1)(b) of the Second Restatement protects a 
manufacturer from liability when its product reaches 
a consumer with substantial modification only if 
the modification is unforeseeable. Modification of a 
product that is foreseeable does not relieve a manu-
facturer from liability under any theory of liability. 
Mason v. E.L. Murphy Trucking Co., 769 F. Supp. 341 
(D. Kan. 1991); Howard v. TMW Enters., Inc., 32 F. 
Supp. 2d 1244 (D. Kan. 1998).

A decision of the Tenth Circuit applying Kansas 
law referenced Missouri decisions holding that 
a “substantial change” in a product insulates the 
manufacturer from liability. The court further held, 
in Hiner v. Deere & Co., 340 F.3d 1190, 1198 (10th 
Cir. 2003), that if before the modification, the prod-
uct’s danger exceeded consumer expectations, the 
product was defectively designed under Kansas law, 
and whether that defect leads to liability depends 
upon whether the defect was a proximate cause of 
the injury at issue. The court followed comment b of 
Section 15 of the Restatement (Third) of Torts: Prod-
ucts Liability.

The alteration issue is frequently confused with 
liability of a component manufacturer where the 
component is “modified” by incorporating it into 
a larger product marketed by another. Where this 
occurred in a case involving the manufacturer of a 
component part of a wire calendar machine ordered 
under specifications by Goodyear, the court followed 
the Third Circuit decision in Verge v. Ford Motor Co., 
581 F.2d 384 (3d Cir. 1978), in which the question of 
whether the component manufacturer is exonerated 
from liability by the action of the ultimate marketer 
or user of the equipment in question is determined 
by three factors: (1) trade custom; (2) relative exper-
tise; and (3) practicability—the stage at which the 

installation of the device is most feasible. Hendricks 
v. Comerio Ercole, 763 F. Supp. 505 (D. Kan. 1991). 
Neither does the fact that the company manufac-
tured the component pursuant to exact specifications 
provided by the buyer exonerate the manufacturer of 
the component from strict liability. Id. at 513.

The manufacturer of a component is exempt from 
liability where the manufacturer of the final product 
into which the component is integrated makes the 
determination of the adequacy of the component and 
does not rely upon the component manufacturer for 
the design of the final product into which the com-
ponent is integrated. Anderson v. Scheffler, 248 Kan. 
736, 811 P.2d 1125 (1991).

Unavoidably Unsafe Products
The Kansas Supreme Court adopted and followed 
comment k to Section 402A of the Second Restate-
ment in Johnson v. American Cyanamid Co., 239 
Kan. 279, 718 P.2d 1318 (1986). If a product is clas-
sified as “comment k” (which is an exception to 
comment j), liability cannot be predicated upon 
defective design or performance. See also Savina v. 
Sterling Drug, Inc., 247 Kan. 105, 795 P.2d 915 (1990). 
The remaining areas of potential liability are defect 
in manufacture or warning. The warning generally 
requires the manufacturer to inform the user or the 
professional intermediary of the known or knowable 
risks of use not otherwise known to the ordinary 
professional intermediary so that he can make a 
judgment of whether the risks of use are worse than 
the risks of non-use.

In Johnson v. American Cyanamid, the court held 
that the determination of whether or not the product 
qualifies as comment k is to be made by the court in 
a proceeding out of hearing of the jury. The fact that 
a defendant does not contend its product is unavoid-
ably dangerous imposes upon a plaintiff the burden 
of proving design defect in the absence of evidence 
of a manufacturing defect. In Jenkins v. Amchem 
Products, Inc., 256 Kan. 602, 886 P.2d 869 (1994), 
the court held that the fact that the product, 2,4-D, 
contained a substance capable of causing cancer is 
not sufficient proof of defect to overcome a disposi-
tive ruling for the defendant. The plaintiff must still 
prove the product “unreasonably dangerous” under 
a consumer expectations test or non-use of a reason-
able alternative design that reduced the risk and was 
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both feasible and available at the time of first mar-
keting. Id. at 636–37.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Comment j to Section 402A of the Second Restate-
ment expresses the basic duty to warn about those 
products which are capable of use without risk 
of injury provided certain precautions are taken. 
There is a duty to warn only if, (1) there is a risk of 
injury involved in the foreseeable use of the product 
known or reasonably knowable to the manufacturer, 
and (2) that same risk of injury is not known to the 
ordinary user of the product type. See Wooderson 
v. Ortho Pharm. Corp., 235 Kan. 387, 681 P.2d 1038 
(1984).

The duty to warn in products liability is a negli-
gence standard. Mays v. Ciba- Geigy Corp., 233 Kan. 
38, 661 P.2d 348 (1983). Under Kansas law, the stan-
dard for determining whether a warning is adequate 
is whether it is reasonable under the circumstances.” 
Ralston v. Smith & Nephews Richards, Inc., 275 F.3d 
965, 974 (10th Cir. 2001). “Even if a warning men-
tions the very harm suffered by the plaintiff, the 
warning must have been adequate. See Johnson v. 
Am. Cyanamid Co., 239 Kan. at 288. When the warn-
ing warned of plaintiff’s injury, the question was one 
not of failure to warn, but the adequacy of the warn-
ing. Thus, the warnings as a whole are considered. 
Mattos v. Eli Lilly and Co., No. 12-1014-JWL, 2012 
WL 1893551 (D. Kan. May 23, 2012). Consequently, 
counsel are justified in citing non- product cases 
on the scope of the duty to warn in product cases. 
See, e.g., Wilson v. Kan. Power & Light Co., 232 Kan. 
506, 657 P.2d 546 (1983). The duty to warn extends 
to not only those risks and hazards encountered in 
foreseeable use the manufacturer knows but those he 
could or should have known by reasonably extensive 
scientific inquiry. Kansas law imposes a continuous 
duty to warn “requiring the manufacturer to keep 
abreast of the current state of knowledge relevant 
to its products as gained through research, adverse 
reactions reports, scientific literature, and other 
available methods.” Mason v. Texaco, Inc., 741 F. 
Supp. 1472, 1482 (D. Kan. 1990) aff’d and remanded, 
948 F. 2d 1546 (10th Cir. 1991) (citing Wooderson v. 
Ortho Pharm. Corp., 235 Kan. 287, 681 P.2d 1038 Syl. 
¶8, cert. denied, 469 U.S. 965, 105 S.ct. 365, 83 L.Ed. 
301 (1984)). But see, Patton v. Hutchinson Wil-Rich 

Mfg. Co., 253 Kan. 741 Syl. ¶7, 861 P.2d 1299 (1993) 
(“A manufacturer’s post-sale duty to warn does not 
exist until either actual or constructive knowledge 
is acquired by the manufacturer concerning a later 
life- threatening hazard posed by the manufacturer’s 
product when the product is used for its normally 
intended purpose.”)

Under Kansas law a manufacturer or bulk sup-
plier fulfills his duty to the ultimate consumer when 
he ascertains that the distributor to whom it sells is 
adequately trained, is familiar with the properties 
of the product and how to handle and use it, and 
is capable of passing along its knowledge to the its 
customers. Kansas law does not impose a duty of 
manufacturer to “see that its distributor knew and 
complied with its duty to inform” and to “instruct 
and train its salesmen” in conveying a health warn-
ing concerning exposure to products it places in the 
stream of commerce. Mason v. Texaco, Inc., 862 F.2d 
242, 246–48 (10th Cir. 1988). The duty also extends 
to those risks of foreseeable use that could have been 
ascertained by testing. Richter v. Limax Int’l, Inc., 45 
F.3d 1464 (10th Cir. 1995). There is no duty to place 
a warning if that method or style of placement is 
beyond existing technology. Meyerhoff v. Michelin 
Tire Corp., 70 F.3d 1175 (10th Cir. 1995). The duty to 
warn extends to those risks of use which could have 
been ascertained by reasonable testing, investigation, 
or which the defendant should have known based 
upon its position as an expert in the field. Failure to 
test is a basis of liability closely related to the duty to 
warn. Messer v. Amway Corp., 210 F. Supp. 2d 1217, 
1234 (D. Kan. 2002); Burton v. R.J. Reynolds Tobacco 
Co., 208 F. Supp. 2d 1187, 1206–08 (D. Kan. 2002). 
On appeal in Burton, the Tenth Circuit reversed the 
jury’s determination of fraudulent concealment and 
the $15 million award of punitive damages upon 
which it was based. 397 F.3d 906 (10th Cir. 2005).

The Kansas Product Liability Act, Sections 
60-3301 and 60-3305 of the Kansas Statutes Anno-
tated, sets forth limitations on the duty to warn. 
There is no duty to warn of risks of which the “rea-
sonable user or consumer of the product, with the 
training, experience, education and any special 
knowledge the user or consumer did, or should 
or was required to possess,” knew or should have 
known. Nor is there a duty to warn about “dangers, 
hazards or risks which are patent, open or obvious.” 
The statute is limited to warnings and not design or 



Products Liability Defenses: A State-by-State Compendium   Kansas   5

manufacturing defects. Delaney v. Deere & Co., 268 
Kan. 769, 999 P.2d 930 (2000). The user of a four-
foot-deep swimming pool who was familiar with 
the pool was non- suited in Neff v. Coleco Industries, 
Inc., 760 F. Supp. 864 (D. Kan. 1991). In this type of 
case the lack of a warning is usually held to be not 
the proximate cause of the injury. See Miller v. Lee 
Apparel Co., 19 Kan. App. 2d 1015, 1031, 881 P.2d 576 
(1994) (holding there was no duty on the part of a 
clothing manufacturer to warn of its flammability in 
the event it came in contact with fire).

Failure to give an adequate warning where an ade-
quate warning was required creates a presumption 
that the warning, if given, would have been heeded, 
thereby establishing causation. Wooderson v. Ortho 
Pharm. Corp., 235 Kan. 387, 681 P.2d 1038 (1984); 
O’Gilvie v. Int’l Playtex, Inc., 821 F.2d 1438, 1442 
(10th Cir. 1987). This presumption shifts the burden 
of proof to the party against whom the presumption 
operates. Mason v. Texaco, Inc., 741 F. Supp. 1472, 
1507–08 (D. Kan. 1990). This same presumption 
applies where the party to whom the warning is 
directed is an informed intermediary such as a 
physician, but the presumption can be defeated by 
evidence the warning would not have changed the 
intermediary’s decision concerning use or manner 
of use. Vaughn v. Eli Lilly & Co., 356 F. Supp. 2d 1177 
(D. Kan. 2005). If the defendant provides credible 
evidence to rebut the presumption, the presump-
tion disappears and the proof burden shifts back to 
the plaintiff to affirmatively prove a causal nexus 
between a failure to provide an adequate warning 
and the resulting injury. Eck v. Parke, Davis & Co., 
256 F.3d 1013, 1018 (10th Cir. 2001).

Post-Sale Duties
In Patton v. Hutchinson Wil-Rich Manufacturing 
Co., 253 Kan. 741, 861 P.2d 1299 (1993), the court 
held that not only the original manufacturer but 
also a successor in the form of purchaser of the 
original manufacturer’s manufacturing assets, had 
a post-sale duty to warn of those risks it learned of 
subsequent to the original sale of the product by 
its predecessor, provided the original dealer who 
purchased the equipment and the end user could 
be identified by reasonable efforts, and knowledge 
of the risk of use it subsequently acquired could be 
effectively communicated to them. Those cutting 
edges are governed by a negligence standard. The 

opinion in Patton v. Hutchinson Wil-Rich held a 
manufacturer has no duty to recall or retrofit under 
Kansas law. It was followed in Hiner v. Deere & Co., 
340 F.3d 1190 (10th Cir. 2003).

Informed Intermediary
Where the selection, use, or manner of use of the 
product is controlled by another, such as a doctor 
prescribing drugs or devices, Kansas generally rec-
ognizes the informed intermediary doctrine. Under 
it, a warning need not be made of those risks known 
by the trade, profession, or calling of the person 
in the intermediary position. Wooderson v. Ortho 
Pharm. Corp., 235 Kan. 387, 681 P.2d 1038 (1984). 
Under the Kansas learned intermediary doctrine, 
“drug manufacturer is allowed to assume a patient 
places reliance on the physician’s judgment and 
relieves the manufacturer of a duty to assist the phy-
sician in communicating with patients.” Vanderwerf 
v. SmithKlineBeecham Corp., 529 F. Supp. 2d 1294, 
1309 (D. Kan. 2008).

Adequacy of the warning has been considered in 
terms of what a person in a position of an interme-
diary employer should know. See Mays v. Ciba- Geigy 
Corp., 233 Kan. 38, 661 P.2d 348 (1983); Younger 
v. Dow Corning Corp., 202 Kan. 674, 451 P.2d 177 
(1969); Marker v. Universal Oil Prods. Co., 250 F.2d 
603 (10th Cir. 1957); Miller v. Pfizer, Inc., 196 F. 
Supp. 2d 1095, 1121 (D. Kan. 2002) aff’d, 356 F.3d 
1326 (10th Cir. 2004); Wright ex rel Trust Co. of Kan. 
v. Abbott Labs., 259 F.3d 1226, 1233–34 (10th Cir. 
2001); Kernke v. The Menninger Clinic, Inc., 173 F. 
Supp. 2d 1117, 1121 (D. Kan. 2001); Hall v. Merck & 
Co., 774 F. Supp. 604 (D. Kan. 2001); Ralston v. Smith 
& Nephew Richards, Inc., 275 F.3d 965, 974 (10th 
Cir. 2001). The same principle was applied to the 
distributor of a product sold in bulk in Jones v. Hittle 
Service, Inc., 219 Kan. 627, 549 P.2d 1383 (1976) and 
Hendrix v. Philips Petroleum Co., 203 Kan. 141, 453 
P.2d 486 (1969). In all cases, expert testimony many 
be required to show the feasibility, adequacy, and 
effectiveness of a given warning. Meyerhoff v. Miche-
lin Tire Corp., 70 F.3d 1175, 1181–82 (10th Cir. 1995).

Intermediaries other than members of the med-
ical profession have been recognized in Kansas and 
elsewhere. A few examples:

1) an architect (State ex rel. Stephan v. GAF Corp., 
242 Kan. 152, 747 P.2d 1326 (1987));
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2) a contractor-buyer (Harduvel v. Gen. Dynamics 
Corp., 878 F.2d 1311 (11th Cir. 1989));

3) the parent of a child using the product (Keller 
v. Int’l Harvester Corp., 648 S.W.2d 584 (Mo. 
App. 1983));

4) the product assembler who gathers and installs 
components prior to placing the product 
into the stream of commerce (Childress v. 
Gresen Mfg. Co., 888 F.2d 45 (6th Cir. 1989); 
Hart v. FMC Corp., 446 N.W.2d 194 (Minn. 
App. 1989));

5) mechanics who service the product used by 
others (Nesselrode v. Exec. Beechcraft, Inc., 707 
S.W.2d 371 (Mo. 1986)); and

6) a government buyer totally informed of the 
design and warning details (Perez v. Lockheed 
Corp., 88 F.3d 340 (5th Cir. 1996) (applying 
Georgia law)).

One must be careful, however, where there is no 
bright line distinction between a product assembler/
marketer and a component manufacturer and final 
product marketer who jointly put together a product 
for ultimate marketing. In the latter situation, liabil-
ity is determined by factor balancing as explained 
in Hendricks v. Comerio Ercole, 763 F. Supp. 505 (D. 
Kan. 1991).

Sealed Containers/Seller Defense
Section 60-3306 of the Kansas Statutes Annotated 
provides that a non- manufacturing seller is not liable 
if he had no knowledge of the defect nor could have 
discovered the defect while exercising reasonable 
care in the performance of his duties as a seller, at 
the time of sale of the product in question. Wheeler 
v. FDL, Inc., 369 F. Supp. 2d 1271 (D. Kan. 2004). The 
five requirements listed in the statute exempting 
the seller from liability are identified and applied in 
Jackson v. Thomas, 28 Kan. App. 2d 734, 21 P.3d 1007 
(2001). If he cannot show these facts, the supplier 
or provider of a defective product can be held liable 
under the rules governing the liability of a man-
ufacturer. Stair v. Gaylord, 232 Kan. 765, 771, 659 
P.2d 178, 184 (1983). A non- manufacturing seller, 
however, may incur the liability of a manufacturer 
pursuant to Section 60-3302(b) if it repackages the 
product under its own label and holds itself out as a 
manufacturer. Davis v. U.S. Gauge, 844 F. Supp. 1443 
(D. Kan. 1994). Where the package holds the seller 

out as a manufacturer but a plate on the product 
inside the package identifies another manufacturer, 
the question of which is legally the manufacturer 
is one of fact. Id. at 1445–46 (citing Alvarado v. J.C. 
Penney Co., 735 F. Supp. 371 (D. Kan. 1990)); see 
also Jones v. Tanks Plus, L.L.C., 294 P.3d 1211 (Ct. 
App. 2013).

Fault of Others
Joint and several liability was abolished by the Kan-
sas Comparative Negligence Act, Section 60-258a of 
the Kansas Statutes Annotated. Brown v. Keill, 224 
Kan. 195, 580 P.2d 867 (1978); Miles v. West, 224 Kan. 
284, 580 P.2d 876 (1978). This act applies to strict lia-
bility and breach of implied warranty actions as well 
as negligence actions. Kennedy v. City of Sawyer, 228 
Kan. 439, 618 P.2d 788 (1980).

The party asserting fault of another party or non-
party has the burden of asserting it at the pretrial 
conference and offering proof at the time of trial. 
Otherwise a party will be barred from asserting 
such fault at trial. Wooderson v. Ortho Pharm. Corp., 
235 Kan. 387, 681 P.2d 1038 (1984). Fault may be 
asserted, proven, and submitted against an employer 
exempt or party immune from liability. Scales v. 
St. Louis-San Francisco Ry. Co., 2 Kan. App. 2d 491, 
582 P.2d 300 (1978); Nagley v. Massey- Ferguson, 
Inc., 229 Kan. 465, 625 P.2d 472 (1981). Fault may 
also be asserted against a party who settled and 
was dismissed from the action. Glenn v. Fleming, 
240 Kan. 724, 732 P.2d 750 (1987). Finally, fault 
may be asserted against non- parties to the action 
even though a joinder of such party would destroy 
diversity of citizenship in federal court. Greenwood 
v. McDonough Power Equip., Inc., 437 F. Supp. 707 
(D. Kan. 1977); see also Lester v. Magic Chef, Inc., 230 
Kan. 643, 641 P.2d 353 (1982) (fault was compared 
against non-party parents of the plaintiff, a minor 
child). Thus, fault can be compared to a “party to the 
occurrence” even if not a party to the case. Dodge 
City Implement, Inc. v. Bd. of County Comm’rs of 
County of Barber, 288 Kan. 619, 205 P3d 1265 (2009) 
(citing Brown v. Keill, 224 Kan. 195 at 207, 205 P.3d 
1265 (1978)).

Preemption
In the product liability context the basic question is 
whether state tort law is inconsistent with a purpose 
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to be achieved by federal legislation or regulation. 
See San Diego Bldg. Trades Counsel v. Garmon, 359 
U.S. 237, 247 (1959). In Committee for Accurate 
Labeling & Marketing v. Brownback, 665 F. Supp. 
880 (D. Kan. 1987), the court held that the labeling 
requirements of the Kansas Artificial Dairy Products 
Act, Section 65-761 of the Kansas Statutes Anno-
tated, were invalid to the extent they conflicted with 
regulations of the federal Food Drug and Cosmetic 
Act. A similar ruling had previously been made by 
the same court in General Foods Corp. v. Priddle, 569 
F. Supp. 1378, 1384 (D. Kan. 1983).

The performance standards for flammability of 
clothing textiles found in 16 C.F.R. §1610, et seq., do 
not preempt state common law defect claims that 
could be predicated upon a different or a higher 
standard. Miller v. Lee Apparel Co., 19 Kan. App. 2d 
1015, 881 P.2d 576 (1994). Compliance with manda-
tory government regulations, however, does have a 
legal consequence pursuant to Section 60-3304(a) 
of the Kansas Statutes Annotated. Compliance with 
labeling and packaging requirements pursuant to 
the Federal Insecticide Fungicide Rodenticide Act, 
7 U.S.C. §136 et seq., does discharge the manufac-
turer’s duty to warn and preempts any state law 
remedies in conflict with it. Jenkins v. Amchem 
Prods., Inc., 256 Kan. 602, Syl. 5, 886 P.2d 869 (1994). 
21 U.S.C. §360k(a) (2000) preempts state common 
law tort claims alleging liability as to Class III med-
ical devices that have entered the market pursuant 
to the Food and Drug Administration’s rigorous 
pre- market approval process. It does not preempt a 
claim that a manufacturer has failed to comply with 
the approved federal standards. Federal standards 
otherwise preempt state law requirements that are 
“different from or in addition to” those of the FDA. 
Troutman v. Curtis, 36 Kan. App. 2d 633, 143 P.3d 
74 (2006), aff’d, 286 Kan. 452, 454–59, 185 P.3d 930 
(2008).

The Jenkins court gave an exhausting review of 
preemption cases but focused on those decided sub-
sequent to Cipollone v. Liggett Group, Inc., 505 U.S. 
504 (1992). In the absence of a manufacturing defect, 
the issue narrowed to whether or not there was suffi-
cient proof of a design defect.

Compliance with Standards
Section 60-3304(a) of the Kansas Statutes Annotated 
provides: “When the injury- causing aspect of the 

product was, at the time of manufacture, in compli-
ance with legislative regulatory standards or admin-
istrative regulatory safety standards relating to 
design or performance, the product shall be deemed 
not defective by reason of design or performance,… 
unless the claimant proves by a preponderance of the 
evidence that a reasonably prudent seller could and 
would have taken additional precautions.” Evidence 
sufficient to defeat this presumption may require 
expert testimony, the absence of which will exoner-
ate a defendant. Kernke v. The Menninger Clinic, Inc., 
173 F. Supp. 2d 1117, 1122 (D. Kan. 2001).

Compliance with standards promulgated by 
Underwriters Laboratories and Factory Mutual, even 
though both were adopted by Occupational Safety 
and Health Administration in 29 C.F.R. §1910.106, 
did not qualify the manufacturer for the legal conse-
quence of Section 60-3304(a) of the Kansas Statutes 
Annotated. Pfeiffer v. Eagle Mfg. Co., 771 F. Supp. 
1133 (D. Kan. 1991).

A Kansas federal court, reversing an earlier 
decision, held that compliance with a government 
standard had the same effect on liability for design/
performance as warning/instructions. Alvarado v. 
J.C. Penney Co., 735 F. Supp. 371 (D. Kan. 1990). The 
Kansas Supreme Court avoided the issue in Savina v. 
Sterling Drug, Inc., 247 Kan. 105, 795 P.2d 915 (1990), 
by affirming application of comment k to Section 
402A of the Restatement (Second) of Torts thereby 
mooting a design defect issue.

The presumption created by compliance with 
mandatory government standard created by Section 
60-3304(a) of the Kansas Statutes Annotated was 
applied in Miller v. Lee Apparel Co., 19 Kan. App. 
2d 1015, 881 P.2d 576 (1994), where the claimed 
defect was flammability of a garment when exposed 
to flame but which complied with the mandatory 
performance standard. Evidence of plaintiff’s expert 
that “it could have been made safer” was held, as a 
matter of law, insufficient to prove actionable defect. 
This should be compared, however, with the court’s 
ruling in Pfeiffer v. Eagle Manufacturing Co., 771 F. 
Supp. 1133, 1135 (D. Kan. 1991), where the court held 
that even if the mandatory presumption of Section 
60-3304(a) applied, evidence of designs of other 
manufacturers that would have reduced the risk of 
use of the product was sufficient to create an issue 
of fact of whether or not the presumption was over-
come and defeated a summary judgment motion. 
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Brand v. Mazda Motor Corp., 978 F. Supp. 1382 (D. 
Kan. 1997) (held to the same effect). See also Guamer 
v. Rossville Truck and Tractor Co., Inc., 292 Kan. 749, 
757–58. 257 P.3d 292 (2011) (comprehensive discus-
sion of Kan. Stat. Ann. §60-3304.)

Section 60-3304(b) of Kansas Statutes Annotated 
further provides that where the injury- causing 
aspect of the product was not in compliance with 
legislative regulatory or administrative regulatory 
safety standards, “the product shall be deemed 
defective unless the product seller proves by a pre-
ponderance of the evidence that its failure to comply 
was a reasonably prudent course of conduct under 
the circumstances.”

With respect to warnings, Section 60-3304(a) 
provides: “…if the standard addressed warnings or 
instructions, the product shall be deemed not defec-
tive by reason of warnings or instructions, unless the 
claimant proves by a preponderance of the evidence 
that a reasonably prudent product seller could and 
would have taken additional precautions.”

Non-compliance with a government or industry 
standard is evidence of defective condition but is 
not conclusive.

Government Contractor Defense
If the product is furnished pursuant to contract spec-
ifications of an agency of the United States, the issue 
of liability for injury allegedly caused by the product 
is governed by federal law, which appears to preempt 
state tort law. Boyle v. United Techs. Corp., 487 U.S. 
500 (1988); Garner v. Santoro, 865 F.2d 629 (5th Cir. 
1989). The government contractor defense exempts 
a supplier from liability if: (1) the U.S. Government 
approved reasonably precise specifications; (2) the 
products furnished conformed to those specifica-
tions; and, (3) the contractor warned the government 
of any dangers in use of the product that were known 
to the contractor but not known to the government.

Kansas recognizes a doctrine very similar to the 
government contractor defense. Kan. Stat. Ann. 
§60-3304.

No judicial decision has yet dealt with the possible 
conflict between the Kansas statute and the Boyle 
decision; i.e., whether the statute may be preempted. 
The Boyle doctrine appears to be the less restrictive; 
every exemption from liability granted by Boyle is 
also recognized by the Kansas statute. The exemp-

tion from liability extends to a manufacturer’s suc-
cessor. Wisner v. Unisys Corp., 917 F. Supp. 1501 (D. 
Kan. 1996).

State-of-the-Art
State-of-the-art is not an affirmative defense but an 
element of plaintiff’s case. If plaintiff’s selected the-
ory of defect is failure to use an alternative design 
or safety device, he has the burden of proving both 
availability and feasibility of the safety device or 
alternative design. The term “feasible” was used by 
the Kansas Supreme Court in reversing as a matter 
of law a judgment for the plaintiff in Garst v. General 
Motors Corp., 207 Kan. 2, 484 P.2d 47 (1971). The ele-
ments of feasibility, however, were never explored by 
the Garst court.

Showing that an alternative design or safety 
device not used was within the state-of-the-art at 
the time of manufacture is another way of saying it 
was “available.” Kansas adopted comments g and i 
of Section 402A of the Restatement (Second) of Torts 
for definitions of “defect” and “unreasonably dan-
gerous” in Betts v. General Motors Corp., 236 Kan. 
108, 689 P.2d 795 (1984). The argument to be made is 
that if the design or safety device was not in current 
use, it could hardly be expected by the ordinary user. 
That argument was the reason given by the Tenth 
Circuit in reversing a plaintiff’s judgment in Bruce v. 
Martin- Marietta Corp., 544 F.2d 442 (10th Cir. 1976).

In 1996, the law on state-of-the-art was substan-
tially altered by Section 60-3307 of the Kansas Stat-
utes Annotated, which provided that the following 
evidence shall not be admissible except for the pur-
pose of impeaching a witness for the manufacturer 
or seller of a product who has expressly denied feasi-
bility of an alternative design:

 (1) Evidence of any advancements or changes 
in technical or other knowledge or tech-
niques, in design theory or philosophy, 
in manufacturing or testing knowledge, 
techniques or processes in labeling, 
warning of risks or hazards, instruc-
tions for the use of such product, if such 
advancements or changes have been 
made, learned or placed into common 
use subsequent to the time the product in 
issue was designed, formulated, tested, 
manufactured or sold by the manufac-
turer; and
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 (2) evidence of any changes made in the 
designing, planning, formulating, test-
ing, preparing, manufacturing, packag-
ing, warnings, labeling or instructions for 
the use of, or with regard to, the product 
is issue, or any similar product, which 
changes were made subsequent to the 
time the product is issue was designed, 
formulated, tested, manufactured or sold 
by the manufacturer.

In Griffin v. Suzuki Motor Corp., 280 Kan. 447, 124 
P.3d 57 (2005), the court granted a new trial, revers-
ing a substantial plaintiff’s judgment. The trial court, 
over the objection of the defense, allowed two pieces 
of evidence to be considered by the jury. The first 
was evidence of vehicle stability testing by General 
Motors. The second was Suzuki’s change in design of 
its small sports utility vehicle, a model that replaced 
the one occupied by Griffin at the time of the acci-
dent; the design change enhanced the vehicle’s lat-
eral stability. Both the changes in design by Suzuki 
and the General Motors testing occurred after the 
manufacture and sale of Griffin’s vehicle. The admis-
sion of such evidence was held to be in violation of 
Section 60-3307 of the Kansas Statutes Annotated as 
prejudicial to the defendant.

Treatment of this subject by Kansas courts has 
been very oblique, probably because Kansas lawyers 
have learned to avoid use of the term. It was indi-
rectly involved in Meyerhoff v. Michelin Tire Corp., 
70 F.3d 1175 (10th Cir. 1995), where the plaintiff’s 
expert claimed that the tire was defective for want 
of a contrasting color warning molded on the side 
of the tire that warned of the use of the tire under- 
inflated and thereafter inflating it. Plaintiff’s expert 
testified it was feasible to do so but his testimony was 
rejected for lack of qualifications and the fact that 
no manufacturer had succeeded in perfecting a pro-
cess whereby a contrasting color warning could be 
molded on to the side of the tire.

The state-of-the-art issue was discussed in a 
cross- appeal of Jenkins v. Amchem Products, Inc., 256 
Kan. 602, 886 P.2d 869 (1994), where the defendant 
appealed from the ruling of a trial court that proof 
that exposure to the product could cause cancer was 
sufficient proof of actionable defect. The ruling of 
the trial court was reversed, claiming that cancer 
as a possible consequence to exposure did not prove 
the product “defective” or “unreasonably danger-
ous” under comments g and i of Section 402A, as 

previously adopted by Betts v. General Motors Corp., 
supra, and Barnes v. Vega Industries., Inc., 234 Kan. 
1012, 676 P.2d 761 (1984). The court held that with 
the consumer expectation test, evidence of a feasi-
ble alternative design is admissible to prove design 
defect but not necessarily required. Jenkins, 256 Kan. 
at 636.

Subsequent Remedial Conduct
Subsequent remedial conduct technically is a matter 
of evidence. Section 60-451 of the Kansas Statutes 
Annotated prohibits use of subsequent remedial 
conduct for the purpose of proving liability, but it 
may be admissible for the purpose of proving some 
other issue such as control or feasibility. Siruta v. 
Hesston Corp., 232 Kan. 654, 667, 659 P.2d 799, 808 
(1983). The remedial conduct in question, however, 
is conduct subsequent to the accident, not the date 
of manufacture.

Privity of Contract
The need for privity of contract between plaintiff and 
defendant depends upon the type of damage being 
sought. Privity of contract is not required where the 
damage sought is for bodily injury or property dam-
age and may be based upon negligence, strict liabil-
ity, or breach of implied warranty under the UCC. 
Brooks v. Dietz, 218 Kan. 698, 545 P.2d 1104 (1976) 
(strict liability and negligence); Kan. Stat. Ann. §84-
2-318 (breach of implied warranty). While privity of 
contract is not necessary to assert warranty claims 
against a manufacturer, privity is required to revoke 
acceptance under Kansas law. AG Connection Sales, 
Inc. v. Greene County Motor Co., No. 08-4068-JAR, 
2008 WL 4329941 (D. Kan. Sept. 16, 2008).

Where plaintiff’s action is for economic loss, 
privity of contract is required, and tort remedies 
not requiring contract privity are not available. Koss 
Constr. Co. v. Caterpillar, Inc., 25 Kan. App. 2d 200, 
960 P.2d 255 (1998). But a plaintiff who is an individ-
ual or “sole proprietor” of a business and qualifies as 
a “consumer” may recover economic loss under neg-
ligence and the UCC implied warranties pursuant 
to the Kansas Consumer Protection Act. Kan. Stat. 
Ann. §50-623, et seq.

Damage to the product itself or damage to a larger 
product into which it is integrated is not regarded 
as property damage and privity of contract for 
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economic loss by a plaintiff not covered by Kansas 
Consumer Protection Act is required. Koss Constr. v. 
Caterpillar, supra; Jordan v. Case Corp., 26 Kan. App. 
2d 742, 993 P.2d 742 (2000); Nw. Ark. Masonry, Inc. 
v. Summit Specialty Prods., Inc., 29 Kan. App. 2d 735, 
31 P.3d 982 (2001); Rice Indus., Inc. v. AWC Coatings, 
Inc., 255 F. Supp. 2d 1255 (D. Kan. 2003).

Any loss other than bodily injury or property 
damage is pure economic loss, which is not recover-
able without privity of contract under either breach 
of implied warranty or strict liability in a transaction 
not governed by the Kansas Consumer Protection 
Act. Prof ’l Lens Plan, Inc. v. Polaris Leasing Corp., 
234 Kan. 742, 675 P.2d 887 (1984); see also Diatom, 
Inc. v. Pennwalt Corp., 741 F.2d 1569 (10th Cir. 1984) 
(applying Kansas law).

Disclaimers of Liability
Understanding Kansas law on disclaimers requires 
an analysis of the Uniform Commercial Code and 
Kansas Consumer Protection Act legislation which 
partly reversed prior decisions. In Hunter v. Ameri-
can Rentals, Inc., 189 Kan. 615, 371 P.2d 131 (1962), 
the court held that a provision in a lease for personal 
property disclaiming liability for breach of war-
ranty of fitness or usage, express or implied, and all 
other claims, was void as unconscionable. In Steele 
v. J.I. Case Co., 197 Kan. 554, 419 P.2d 902 (1966), 
the court held as unconscionable and unenforce-
able a provision which limited liability for implied 
warranty to a return of the purchase price or notes 
actually received for the sale of the product, thereby 
eliminating all consequential loss. But see, Willie 
v. Southwestern Bell Tel. Co., 219 Kan. 755, 761, 549 
P.2d 903 (1976) which suggests Steele may be limited 
to its facts. Disclaimer of warranty is not an available 
defense to a strict liability in tort claim. Elite Prof ’ls, 
Inc. v. Carrier Corp., 16 Kan. App. 2d 625, 827 P.2d 
1195 (1992).

Although it might be possible under some cir-
cumstances to disclaim liability for negligence, 
Kansas law imposes severe restrictions upon such a 
defense. An agreement between buyer and seller that 
attempts to immunize the seller from liability for 
negligence is regarded as void and contrary to public 
policy if it is “injurious to the interests of the public, 
contravenes some established interest of society, vio-
lates some public statute, or tends to interfere with 
the public welfare or safety.” Coleman v. Safeway 

Stores, Inc., 242 Kan. 804, 808, 752 P.2d 645, 647–48 
(1988), cited in Deines v. Vermeer Mfg. Co., 752 F. 
Supp. 989, 797 (D. Kan. 1990).

A further restriction was imposed by Elite Profes-
sionals v. Carrier, supra, when the court stated that 
the law looks with disfavor upon such attempts to 
negate liability for negligence and will not enforce 
such an agreement between the parties unless “the 
intention to do so is expressed in clear and unequiv-
ocal language,” citing Mid- America Sprayers, Inc. v. 
U.S. Fire Insurance Co., 8 Kan. App. 2d 451, 455, 458, 
660 P.2d 1380 (1983), and a number of other deci-
sions. Contractual exemption from all liability, how-
ever was distinguished from the ability of parties 
to contract in such a manner as to limit damages to 
a liquidated amount. Such contracts fall within the 
power of parties to contract and they are enforced. 
Corral v. Rollins Protective Servs. Co., 240 Kan. 678, 
732 P.2d 1260 (1987).

After Hunter and Steele, the Uniform Commercial 
Code was enacted, providing for an implied war-
ranty of merchantability and fitness of purpose. Kan. 
Stat. Ann. §§84-2-314 and 84-2-315. These warranties 
are mutually exclusive. Smith v. Stewart, 233 Kan. 
904, 667 P.2d 358, Syl. 2, 3, 4 (1983); Weir v. Fed. 
Ins. Co., 811 F.2d 1387 (10th Cir. 1987). Liability for 
implied warranties of fitness and merchantability 
may be contractually disclaimed if the disclaimer 
uses the words “merchantability” and “fitness of 
purpose” in a conspicuous manner. Hiding them 
in print the same size as other print is legally inef-
fective. It must be of a contrasting size, contrasting 
color, or both. Kelly Metal Trading Co. v. Al-Jon/
United, Inc., 812 F. Supp. 185, 188–89 (D. Kan. 1993). 
The UCC specifically permits disclaimers of liability 
for economic loss. Kan. Stat. Ann. §§84-2-719(b)(3); 
84-2-316(2); 84-2-318.

Subsequent legislation, however, provides that 
with respect to “consumer transactions” a seller 
may not limit UCC warranties unless the consumer 
had knowledge of a product’s defect or limitation, 
as provided in Section 50-639(c) of the Kansas Stat-
utes Annotated. Farrell v. Gen. Motors Corp., 249 
Kan. 231, 815 P.2d 538 (1991). The Kansas Consumer 
Protection Act is limited to consumer transactions, 
including service contracts, but the UCC applies to 
all sales of goods whether or not such a sale is a con-
sumer transaction. Since the above legislation, the 
Kansas Supreme Court held, in Corral v. Rollins Pro-
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tective Services, supra, that absent fraud a seller may 
limit his liability for damages based upon negligence 
or strict liability to a nominal figure or the cost of a 
service or product that was the object of the bargain. 
See Wille v. Sw. Bell Tel. Co., 219 Kan. 755, 549 P.2d 
903 (1976).

Disclaimers have been used to place a limitation 
on damages. They are enforced in the normal con-
tractual setting between contracting parties unless 
held to be unconscionable. The question of whether 
or not such a provision is “unconscionable.” This is 
a question of law and not fact. Adams v. John Deere 
Co., 13 Kan. App. 2d 489, 774 P.2d 355 (1989). The 
recent cases appear to be reluctant to expand the 
list of provisions in contracts as “unconscionable” 
beyond those specifically listed in Section 50-627 of 
Kansas Statutes Annotated.

The 1981 version of Section 50-639 of Kansas Stat-
utes Annotated prohibits a seller from limiting the 
implied warranties of merchantability and fitness of 
purpose or any remedy provided by law, including 
the warranties in “consumer transactions.” The law 
was amended in 1989 so that the proscription was 
limited to those implied warranties provided in the 
UCC. See Kan. Stat. Ann. §§84-2-314 and 84-2-315. 
Warranties can be limited only if the language is 
clear and bold. Kan. Stat. Ann. §84-2-316.

The extent to which parties may fashion their own 
contract in a “consumer transaction” is very unclear. 
They still can disclaim liability for any defect or 
product condition made known at the time of sale. 
Kan. Stat. Ann. §50-639(c). They can probably limit 
liability to a liquidated amount. Corral v. Rollins 
Protective Servs., supra. A corporate buyer is not a 
“consumer.” Wayman v. Amoco Oil Co., 923 F. Supp. 
1322 (D. Kan. 1996).

Failure to Mitigate Damages
Mitigation of damages is an affirmative defense upon 
which the defendant has the burden of proof. Kelty v. 
Best Cabs, Inc., 206 Kan. 654, 481 P.2d 980 (1971).

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
Strict liability and negligence must be considered 
separately from remedies available under the 
Uniform Commercial Code, particularly breach 
of implied warranties of fitness of purpose and 

merchantability. Kan. Stat. Ann. §§84-2-314 and 
84-2-315.

Under both strict liability and negligence theories, 
there need not be privity of contract between plain-
tiff and defendant for recovery of property damage 
caused by a defective product, but purely economic 
losses exclusive of property damage or bodily injury 
are not recoverable without privity of contract. 
Daitom, Inc. v. Pennwalt Corp., 741 F.2d 1569 (10th 
Cir. 1984).

There can be no recovery for economic loss on 
a claim sounding in tort. Elite Prof ’ls, Inc. v. Car-
rier Corp., 16 Kan. App. 2d 625, 633, 827 P.2d 1195 
(1992). Damages recoverable in tort are limited to 
property damage or bodily injury. Damage to the 
product itself constitutes “economic loss” and thus 
is not recoverable under strict liability, negligence, 
implied warranty, or any tort theory. Koss Constr. 
Co. v. Caterpillar, Inc., 25 Kan. App. 2d 200, 960 P.2d 
255 (1998). The owner of the defective product and 
a larger product into which it might be integrated 
is limited to his contract remedies for damage to 
either. Tort remedies including strict liability are 
still available if the defective product damages “other 
property.” Elite Prof ’ls v. Carrier, supra; Prendiville 
v. Contemporary Homes, Inc., 32 Kan. App. 2d 435, 
83 P.3d 1257, review denied, 278 Kan. 847 (2004). 
This is the “economic loss doctrine.” Economic loss 
includes damages for inadequate value, costs of 
repair, replacement costs, and loss of use of a defec-
tive product. Nw. Ark. Masonry, Inc. v. Summit Spe-
cialty Prods., Inc., 29 Kan. App. 2d 735, 742, 31 P.3d 
982 (2001).

Damage caused to meat by a defective refrigerator 
in a refrigerator truck is “property damage” and not 
economic loss. Elite Prof ’ls v. Carrier, supra. Claims 
in the nature of the loss of cost of the product, cost 
associated with the preparation, installation and 
testing of a product, and lost profits in business from 
the failure of the product to perform as promised, 
are economic losses and not recoverable in tort. 
Kelley Trading Co. v. Al-Jon United, Inc., 812 F. Supp. 
185, 188 (D. Kan. 1993) (citing Prof ’l Lens Plan, Inc. 
v. Polaris Leasing Corp., 234 Kan. 742, 675 P.2d 887 
(1984)). See “Privity of Contract,” supra.

Statutes of Limitation
Negligence, strict liability, and breach of implied 
warranty are regarded as torts, subject to the two-
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year limitation period of Section 60-513 of the 
Kansas Statutes Annotated. See Kan. Stat. Ann. 
§60-513(b); Fennesy v. LBI Mgmt., Inc., 18 Kan. App. 
2d 61, 847 P.2d 1350 (1993). A cause of action does 
not accrue and the time does not begin to run until 
reasonably ascertainable damage first occurs. Roe v. 
Diefendorf, 236 Kan. 218, 689 P.2d 855 (1984). The 
moment at which an injury was “reasonably ascer-
tainable” can be a question of fact. Cowen v. Lederle 
Labs., 604 F. Supp. 438, 443 (D. Kan. 1985).

Statutes of Repose
Prior to July 1, 1990, Kansas had an iron-clad ten-
year statute of repose. Section 60-513(b) of the Kan-
sas Statutes Annotated provides that “in no event 
shall the period be extended more than ten (10) years 
beyond the time of the act giving rise to the cause of 
action.” This ten-year period applied regardless of 
whether the injury or accrual of the cause of action 
was known or ascertainable. The statute barred a 
claim of asbestosis where the last exposure to asbes-
tos was in 1971 but the condition was not known 
or reasonably ascertainable until fifteen years later. 
Tomlinson v. Celotex Corp., 244 Kan. 474, 770 P.2d 
825 (1989).

Section 60-3303(d)(1) of the Kansas Statutes 
Annotated carves out an exception to the ten-year 
statute of repose provided in Section 60-513. The 
repose statute shall not apply:

…to the time to discover a disease which is 
latent caused by exposure to harmful material, 
in which event the action shall be deemed 
to have accrued when the disease and such 
disease’s cause have been made known to 
the person or at the point the person should 
have been aware of the disease and such dis-
ease’s cause.

The term “harmful material” is defined to include 
asbestos, dioxens, and other substances determined 
to present an unreasonable risk of injury to health 
or environment by the United States Environmental 
Protection Agency, 15 U.S.C. §2601 et seq. The above 
quote was followed by a provision which attempted 
to revive many causes of action in the nature of 
exposure to toxic materials barred under previous 
provisions and by Tomlinson v. Celotex Corp., 244 
Kan. 474, 770 P.2d 825 (1989).

Under prior Kansas law, when a plaintiff’s claim 
is barred by an applicable statute of limitations, 

the defendant had a vested right to the limitations 
defense, and any attempt to deprive the defendant of 
that vested right was regarded as an appropriation 
of property without due process. Jackson v. Am. 
Best Freight Sys., Inc., 238 Kan. 322, 709 P.2d 983, 
985 (1985). Thus, an act of the Kansas Legislature 
to revive claims previously barred was a denial of 
due process to the defendant and void under the 
Fourteenth Amendment to the United States Consti-
tution. Waller v. Pittsburgh Corning Corp., 946 F.2d 
1514 (10th Cir. 1991).

In interpreting the statute of repose, the Kansas 
courts have come to conflicting conclusions. Com-
pare Baumann v. Excel Indus., 17 Kan. App. 2d 807, 
845 P.2d 65, review denied, 252 Kan. 1091 (1993), 
with Kerns v. G.A.F., Inc., 255 Kan. 264, 875 P.2d 
949 (1994). The current state of Kansas law was best 
described by Fabert, “Statutes of Limitation, Statutes 
of Repose and Continuing Duties under the Kansas 
Product Liability Act,” 36 Washburn L.J. 367, 416 
(1997):

Clearly Kerns and Baumann are hopelessly 
in conflict. Baumann concluded that the only 
time- related defenses which are potentially 
available in a product liability claim are the 
two-year tort statute of limitation and the 
useful safe life defense. It expressly excluded 
any possibility that a ten-year statute of repose 
barred suits for injuries caused by products 
whose useful safe life had not yet expired. 
Kerns reached the exact opposite outcome, 
holding that a ten-year statute of repose 
barred claims against defendants who had 
supplied a product whose useful safe life had 
not yet expired.

Useful Safe Life
Section 60-3303(a) of the Kansas Statutes Annotated 
provides that “a product seller shall not be subject 
to liability in a product liability claim if the product 
seller proves by a preponderance of the evidence 
that the harm was caused after the product’s ‘useful 
safe life’ had expired.” Although there is no deci-
sion of the Kansas Supreme Court construing this 
provision, useful safe life probably is an affirmative 
defense. Section 60-3303 is long and detailed but 
provides that harm caused more than ten years after 
the time of delivery is presumed to have arisen after 
the useful life had expired. The presumption may be 
defeated by “clear and convincing evidence.”
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A product was proven to have a useful life well in 
excess of ten years in Hendricks v. Comerio Ercole, 
763 F. Supp. 505, 508–09 (D. Kan. 1991), with evi-
dence showing heavy machinery generally was 
expected to have an extended life upwards to thirty 
years, and the machine in question had been used 
for approximately twenty years. The court described 
“clear and convincing evidence” as evidence that “is 
certain, plain to the understanding, unambiguous, 
and convincing in the sense that it is so reasonable 
and persuasive as to make it believable.”

A product seller may be subject to liability for 
harm caused by a product used beyond its useful life 
to the extent the product seller has expressly war-
ranted the product for a longer period.

Another exception is that the ten-year period of 
repose does not apply “if the harm was caused by 
prolonged exposure to a defective product, or if the 
injury- causing aspect of the product that existed at 
the time of delivery was not discoverable by a rea-
sonably prudent person until more than 10 years 
after the time of delivery, or if the harm caused 
within 10 years after the time of delivery, did not 
manifest itself until after that time.” Kan. Stat. Ann. 
§60-3303(b)(2)(D).

The Kansas law on useful safe life must be consid-
ered in the context of the conflict between the Bau-
mann and Kerns decisions, discussed in “Statutes of 
Repose,” supra.

Damages and Joint Liability
Compensatory Damages
Special verdicts are mandated and general verdicts 
are prohibited in any case governed by the com-
parative negligence statute, Section 60-258a of the 
Kansas Statutes Annotated. Brown v. Keill, 224 Kan. 
195, 580 P.2d 867 (1978). Section 60-249a mandates 
an itemized verdict in all actions for damages for 
personal injury. Pursuant to the provisions of Pat-
tern Instructions for Kansas 3d 171.02, the jury 
is instructed to separate out its findings for non- 
economic loss, medical expenses, and economic loss.

Pursuant to Section 60-19a01(d) of the Kansas 
Statutes Annotated, the court is required to refrain 
from giving the jury any instruction on any stat-
utory limitations on any category of damages. For 
causes of action accruing after July 1, 1987, the 
statute imposes a limitation of $250,000 for pain 

and suffering. For causes of action accruing after 
July 1, 1988, the $250,000 limitation applies to all 
“non- economic loss.” The latter is the larger category. 
However, in Miller v. Johnson, 295 Kan. 636, 289 P.3d 
1098 (2012) the court found the statutory cap con-
stitutional in medical malpractice cases based upon 
the existence of an adequate substitute remedy in a 
statutory act which created the Kansas Health Care 
Stabilization Fund, but left open the question of the 
constitutionality of the cap on non- economic dam-
ages in non- medical malpractice cases.

A federal court has limited application of the 
damages limitation to negligence cases, and declared 
them inapplicable to emotional distress caused by 
malicious prosecution. Weathers v. Am. Family 
Mut. Ins. Co., 777 F. Supp. 879 (D. Kan. 1991). At the 
time of Weathers, the statutory cap applied only to 
claims of “pain and suffering.” On July 1, 1988, an 
amendment became effective so that it applied to 
the broader category “all non- economic loss.” The 
Weathers decision may no longer be followed. The 
foregoing statute was upheld against constitutional 
attack in Samsel v. Wheeler Transport Services, Inc., 
246 Kan. 336, 789 P.2d 541 (1990).

In wrongful death actions, recovery may be 
allowed for expenses for the care of the deceased 
caused by the fatal injury, pecuniary losses including 
loss of services, parental care, advice and protection, 
loss of financial support which the deceased would 
have provided the plaintiff, and funeral expenses. 
“Non- pecuniary” losses in wrongful death cases are 
a separate category for the reason they are subject to 
a $100,000 limitation. The jury is not to be informed 
of this limitation. Kan. Stat. Ann. §60-1903. Non- 
pecuniary loss may include mental anguish, bereave-
ment, loss of society, comfort, and companionship. 
The limitation placed by the legislature upon the 
non- pecuniary loss recoverable for wrongful death 
was upheld against constitutional attack in Leiker v. 
Gafford, 245 Kan. 325, 778 P.2d 823 (1989).

Punitive Damages
Insurability

Prior to the enactment of any legislation, a con-
tract under which an insured was indemnified for 
punitive damages was held void, contrary to public 
policy, and unenforceable. Koch v. Merchs. Mut. 
Bonding Co., 211 Kan. 397, 507 P.2d 189 (1973). This 
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principle was enforced in St. Paul Surplus Lines Ins. 
Co. v. International Playtex, Inc., 245 Kan. 258, 777 
P.2d 1259 (1989), even though the contract of insur-
ance was consummated in a state other than Kansas 
where public policy did not prohibit insurance for 
punitive damage exposure.

Section 40-2115 of the Kansas Statues Annotated, 
a provision in the Insurance Code, now provides that 
a person or entity may obtain insurance covering 
liability for punitive damages assessed against the 
insured as a result of acts or omissions, intentional 
or otherwise, of such insured’s employees, agents, or 
servants, or of any other person or entity for whose 
acts such insured shall be vicariously liable without 
the actual prior knowledge of such insured.

Recoverability

Pursuant to Section 60-3703 of the Kansas Statues 
Annotated, claims for punitive damages must be 
included in an amended pleading. The party seek-
ing such damages must move to file the amended 
pleading, and the court will grant such motion only 
on the basis of supporting and opposing affidavits. If 
the affidavits show that the plaintiff has established 
a probability that plaintiff will prevail on the claim 
pursuant to Section 60-209(g), the court may grant 
the motion provided it is filed on or before the day of 
the pretrial conference.

Section 60-3701 of the Kansas Statues Anno-
tated provides that the trier of fact shall determine 
concurrently with all other liability issues whether 
punitive damages shall be allowed. If the trier of fact 
finds that they are to be allowed, a separate proceed-
ing must be conducted by the court to determine 
the amount of such damages; the amount is subject 
to statutory limitations and guidelines that include 
determinative factors. The plaintiff has the burden 
of proving entitlement to punitive damages by “clear 
and convincing evidence in the initial phase of the 
trial, that the defendant acted toward the plaintiff 
with willful conduct, wanton conduct, fraud or mal-
ice.” Kan. Stat. Ann. §60-3701(c).

Punitive damages may not be assessed against 
a principal or employer for the acts of an agent or 
employee unless the questioned conduct was autho-
rized or ratified by a person expressly empowered 
to do so or performed by a manager on behalf of the 
principal or employer. The same is true with respect 
to any association, partnership, or corporation. Kan. 

Stat. Ann. §60-3702; Gould v. Taco Bell, 239 Kan. 
564, 722 P.2d 511 (1986). The substantive basis for 
punitive damages requires clear and convincing evi-
dence that the defendant’s actions were performed 
with the realization of the imminence of danger 
and a reckless disregard or complete indifference 
to the probable consequences of the action. This is 
the manner in which wantonness is defined. Gould, 
supra; Fusaro v. First Family Mortg. Corp., 17 Kan. 
App. 2d 730, 735, 843 P.2d 737, 741 (1992); Messer 
v. Amway Corp., 210 F. Supp. 2d 1217, 1236–37 (D. 
Kan. 2002).

In Patton v. TIC United Corp., 77 F.3d 1235 (10th 
Cir. 1996), a punitive damage award was upheld 
against a successor corporation’s failure to warn 
of a risk of use not known at the time of sale but 
learned subsequent to the sale even though, at the 
time the wrongful act occurred, liability had not yet 
been established by the Kansas Supreme Court for a 
post-sale failure to warn. Patton v. Hutchinson Wil-
Rich Mfg. Co., 253 Kan. 741, 861 P.2d 1299, 1303–04 
(1993). The rationale was that the failure to warn 
post-sale did not violate due process if the defen-
dant had fair notice that its acts were tortious at the 
time of occurrence and the conduct was sufficiently 
egregious to support an award for punitive damages 
under Kansas law. The latter required a realization 
of the imminence of danger, reckless disregard or 
indifference to the consequence of doing nothing, to 
be proven by clear and convincing evidence as oth-
erwise required by Section 60-3702(c) of the Kansas 
Statues Annotated. Patton v. TIC United Corp., 859 F. 
Supp. 509, 512 (D. Kan. 1994) (Patton II).

A federal court may apply this statute if it feels 
it is outcome- determinative on a substantive issue 
even though the issue might otherwise be regarded 
as procedural. Wheeler v. John Deere Co., 862 F.2d 
1404 (10th Cir. 1988).

A Kansas federal court has held that the state’s 
pleading restrictions requiring proof of legal suffi-
ciency of the claim by affidavit prior to pleading the 
claim is procedural and thus retroactive, but not 
applicable in federal court because it is contrary to 
the Federal Rules of Civil Procedure. NAL II, Ltd. v. 
Tonkin, 705 F. Supp. 522 (D. Kan. 1989). The same 
court, in Weathers v. American Family Mutual Insur-
ance Co., 777 F. Supp. 879 (D. Kan. 1991), held that 
the statutory procedure of having the jury determine 
only entitlement to punitive damages, and the trial 
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judge, in a separate hearing, the amount of puni-
tive damages determined by statutory factors and 
limitations, applied in federal court. There was no 
discussion of whether Section 60-3701 of the Kansas 
Statues Annotated is procedural or substantive.

Limitations

Section 60-3702 of the Kansas Statues Annotated 
places limitations on the amount of punitive 
damages that may be recovered against any one 
defendant in actions accruing after July 1, 1988. In 
general, the recovery is limited to the defendant’s 
annual gross income, or $5 million, whichever is 
less. The limit can be increased, however, if defen-
dant is profiting handsomely from its misconduct.

Contribution
Kansas case law applying Section 60-258a of the 
Kansas Statues Annotated has always provided that 
there is no right of contribution among joint tort-
feasors. McCleskey v. Noble Corp., 2 Kan. App. 2d 
240, 277 P.2d 830 (1978), and cases cited therein. The 
comparative negligence statute otherwise abolished 
joint and several liability. Brown v. Keill, 224 Kan. 
195, 580 P.2d 867 (1978).

In Kennedy v. City of Sawyer, 228 Kan. 439, 460, 
618 P.2d 788, 803 (1980), the court carved out an area 
of “comparative implied indemnity or contribution.” 
It stated:

When as here a settlement for plaintiffs’ 
entire injuries or damages has been made 
by one tortfeasor during the pendency of a 
comparative negligence action and a release of 
all liability has been given by plaintiffs to all 
who may have contributed to said damages, 
apportionment of responsibility can then be 
pursued in the action among the tortfeasors.

The doctrine was further narrowed in Ellis v. 
Union Pacific Railraod Co., 231 Kan. 182, 643 P.2d 
158, aff’d, 232 Kan. 194, 653 P.2d 816 (1982), in that 
there was no contribution or indemnity against any 
party not initially joined by the plaintiff even though 
a party brought into the case by another defendant 
pursuant to Section 60-258a(c) of the Kansas Statues 
Annotated could be held liable to a plaintiff if it was 
not otherwise exempt.

Indemnification
In negligence and strict liability, the polestar case 
is Kennedy v. City of Sawyer, 228 Kan. 439, 618 P.2d 
788 (1980), in which the court stated that contractual 
indemnity would be enforced. In Kennedy, claims 
for indemnity and contribution under classic con-
cepts of primary negligence/secondary negligence 
or active fault/passive fault were abolished. See St. 
Francis Regional Medical Center v. Critical Care, Inc., 
997 F. Supp. 1440 (D. Kan. 1997) for an extensive dis-
cussion of indemnity under Kansas law.

A possible exception to the foregoing was explored 
in Davis v. U.S. Gauge, 844 F. Supp. 1443 (D. Kan. 
1994), where a factual issue may exist on an issue 
of whether or not a seller is exempt from liability 
pursuant to Section 60-3306 of the Kansas Statues 
Annotated. The latter section outlines conditions 
that must exist before a non- manufacturing seller is 
exempt from liability. One of them is that the defen-
dant manufacturer is available, subject to service 
of process, financially responsible, and able to pay 
any judgment that might be rendered against it. The 
court observed that a not-at-fault distributive party 
is jointly liable with a manufacturer when the man-
ufacturer is not subject to jurisdiction or not able to 
pay its judgment. Id. at 1446. If the seller paid the 
judgment, it theoretically would then have a right of 
indemnity against the manufacturer if and where 
jurisdiction could be obtained against it and the 
manufacturer was financially responsible.

Joint and/or Several Liability
Joint and several liability of tortfeasors was abol-
ished by the comparative negligence statute, Section 
60-258a of the Kansas Statues Annotated, and by 
Brown v. Keill, 224 Kan. 195, 580 P.2d 867 (1978). 
The Brown decision was extended to include strict 
liability and implied warranty, as well as negligence 
in product liability claims, by Kennedy v. City of 
Sawyer, 228 Kan. 439, 618 P.2d 788 (1980).

Successor Liability
Where a bodily injury or property damage is suf-
fered in Kansas as the result of a product manufac-
tured by a predecessor corporation whose assets 
were acquired by a successor corporation, the ques-
tion of whether or not the successor corporation 
succeeds to the product liability of the predecessor is 
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determined by the law of the place where the trans-
fer occurred. Brown v. Kleen Kut Mfg. Co., 238 Kan. 
642, 714 P.2d 942 (1986). Where the transfer occurs 
in Kansas, Kansas law provides that where one cor-
poration sells or otherwise transfers all of its assets 
to another corporation, the latter is not liable for the 
debts and liabilities of the transferor except:

 1) where the purchaser expressly or 
impliedly agrees to assume such debts;

 2) where the transaction amounts to consol-
idation or merger of the corporation;

 3) where the purchasing corporation is 
merely a continuation of the selling cor-
poration; or

 4) where the transaction is entered into 
fraudulently in order to escape liability 
for such debts.

The same rule appears to apply when either the trans-
feree or transferor is a partnership. Stratton v. Garvey 
Int’l, Inc., 9 Kan. App. 2d 254, 676 P.2d 1290 (1984).

A successor incurs a duty to warn post-sale if it 
has knowledge of a defective condition of the prede-
cessor’s product and has more than a casual relation-
ship with the customers of the predecessor that is 
an economic benefit to the successor. Id., cited with 
approval in Patton v. TIC United Corp., 77 F.3d 1235 
(10th Cir. 1996); Patton v. Hutchinson Wil-Rich Mfg. 
Co., 253 Kan. 741, 861 P.2d 1299 (1993).

Market Share Liability/Identification 
of the Manufacturer
There is no Kansas decision on market share. The 
most likely argument is the cause-in-fact rule that 
places the burden of proof on the plaintiff that a 
defendant’s product was the cause-in-fact of the 
injury that is the subject of the action. Wilcheck 
v. Doonan Truck & Equip., Inc., 220 Kan. 230, 552 
P.2d 938 (1976). The foregoing is further illustrated 
by Mason v. E.L. Murphy Trucking Co., 769 F. Supp. 
341 (D. Kan. 1991), where the plaintiff successfully 
relied upon testimony of an expert witness to deter-
mine the manufacturer of a trailer; and Davis v. 
U.S. Gauge, 844 F. Supp. 1443 (D. Kan. 1994), where 
the contest was between the manufacturer of a 
component part and the marketer of an assembled 
product on the identification of the manufacturer of 
the component.

A seller can incur the liability of a manufacturer 
by holding itself out as a manufacturer so that the 
buyer is justified in believing it is the manufacturer. 
Davis v. U.S. Gauge, supra; Alvarado v. J.C. Penney 
Co., 735 F. Supp. 371 (D. Kan. 1990).

The liability of a manufacturer can be attenuated 
by having an outside party assume some of the man-
ufacturer’s liability as was involved in Deines v. Ver-
meer Manufacturing Co., 752 F. Supp. 989 (D. Kan. 
1990). There, an insurer agreed to provide technical 
advice on safety, design, and warning to the manu-
facturer upon which the manufacturer relied since it 
had no engineer on its staff. The insurer’s motion for 
summary judgment was denied on the ground that it 
incurred liability under Section 324(b) and (c) of the 
Restatement (Second) of Torts.

The passage of time and the use of similar prod-
ucts from different sources can make it difficult if 
not impossible to identify the manufacturer of an 
offending product. There are no appellate decisions 
in Kansas courts defining the proof of identification 
or causation required by a plaintiff against a par-
ticular defendant. Perhaps the closest is Menne v. 
Celotex Corp., 861 F.2d 1453 (10th Cir. 1988), where 
the plaintiff was exposed to asbestos products made 
by a number of different manufacturers. A plaintiff 
in a toxic tort lawsuit has the burden of proving that 
plaintiff was exposed to defendant’s product and the 
level of exposure was sufficient to cause harm. Mitch-
ell v. Gencorp, Inc., 165 F.3d 778 (10th Cir. 1999).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Section 60-3302(c) et seq. of the Kansas Statues 
Annotated amalgamates all theories of recovery—
negligence, strict liability, failure to warn—into one 
legal theory called “product liability claim.” Conse-
quently separating liability predicated upon design, 
manufacturing, or warning into negligence and 
strict liability is artificial because the standards of 
liability are the same. McCroy v. Coastal Mart, Inc., 
207 F. Supp. 2d 1265, 1270 (D. Kan. 2002); Miller v. 
Pfizer, Inc., 196 F. Supp. 2d 1095, 1118 (D. Kan. 2002). 
Kansas law, however, continues to recognize that a 
product can be defective in one of three ways:

 1) a manufacturing defect, i.e., a defect in 
the manufacture of the product;
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 2) a warning defect, i.e., a failure to ade-
quately warn of a risk or hazard related to 
the product design;

 3) a design defect, i.e., a product which 
although perfectly manufactured a defect 
that makes it unreasonably unsafe.

Savina v. Sterling Drug, Inc., 247 Kan. 105, 114, 795 
P.2d 915, 923 (1990); Hiner v. Deere & Co., 161 F. 
Supp. 2d 1279, 1282–83 (D. Kan. 2001), rev’d in part 
on other grounds, 340 F.3d 1190 (10th Cir. 2003).

The elements of a product liability claim upon 
which the plaintiff has the burden of proof have been 
articulated as (1) the injury or damage of which the 
plaintiff claims must have resulted from a condition 
of the product; (2) the condition of the product was 
unreasonably dangerous; and (3) the condition that 
was unreasonably dangerous must have existed at 
the time the product left the defendant’s control. 
Kernke v. The Menninger Clinic, Inc., 173 F. Supp. 2d 
1117, 1122 (D. Kan. 2001); Messer v. Amway Corp., 
210 F. Supp. 2d 1217, 1227 (D. Kan. 2002).

Pattern Jury Instructions

See chapter 128.00 of Pattern Instructions for Kansas 
(PIK 4th) for product liability actions. Prepared by 
a committee of judges and professors, PIK instruc-
tions are not mandatory but are intended to be 
used as guides. They do not identify the types of 
actionable defect to be found in a product. That is 
covered, however, in the cross- appeal of Jenkins v. 
Amchem Products, Inc., 256 Kan. 602, 624, 886 P.2d 
869 (1994), where the court said, “There are three 
types of defects: design, manufacturing, and warn-
ing defects.”

Design Defect

Actionable defect cannot be inferred from the fact 
of injury alone. McCroy v. Coastal Mart, Inc., 207 F. 
Supp. 2d 1265, 1272 (D. Kan. 2002). Defective design 
is determined nearly exclusively by the consumer 
expectation test. In Delaney v. Deere & Co., 268 Kan. 
769, 789, 999 P.2d 930 (2000), the court followed 
Barnes v. Vega Industries, Inc., 234 Kan. 1012, 1014, 
676 P.2d 761 (1984), Betts v. General Motors Corp., 
236 Kan. 108, 115, 689 P.2d 795 (1984), and Jenkins 
v. Amchem Products, Inc., 256 Kan. 602, 630, 886 
P.2d 869 (1994). PIK 3d 128. In the same opinion, the 
court rejected comment l of Section 2 of the Restate-
ment (Third) of Torts: Products Liability. It observed, 

however, that the case that initially adopted com-
ments g and i, Lester v. Magic Chef, Inc., 230 Kan. 
643, 641 P.2d 353 (1982), was a four-to-three deci-
sion, and that “certainly the consumer expectations 
test has its failings.” The court in Delaney then 
observed that “…we also recognize the validity of 
risk/utility analysis as a guide in determining the 
expectations of consumers in complex cases and 
indicated risk utility factors may help the jury in its 
determination of what an ordinary consumer would 
reasonably expect.” The court then observed that 
Kansas law has been clear in allowing evidence of 
feasibility of an alternative design not used, citing 
Betts v. General Motors, supra, and Siruta v. Hesston 
Corp., 232 Kan. 654, 667, 659 P.2d 799 (1983). The 
origin of the latter is Garst v. General Motors Corp., 
207 Kan. 2, 484 P.2d 47 (1971), a negligent design 
decision. Even though such evidence might be 
admissible, it is not required to prove a design defect 
case. The Delaney court then concluded that in Kan-
sas evidence of a reasonable alternative design may 
be presented but is not required. This represents the 
current state of Kansas law.

Compliance with specifications provided by a 
buyer may limit the liability of a manufacturer 
for negligence but not limit the liability of the 
same manufacturer for strict liability. Hendricks v. 
Comerio Ercole, 763 F. Supp. 505, 513 (D. Kan. 1991). 
No attempt has been made to reconcile that deci-
sion with Section 60-3302(c) of the Kansas Statues 
Annotated. PIK 3d 128.02 and 128.17 deviate from 
comments g and i of Section 402A in that the design 
duty of a manufacturer is to market a product rea-
sonably safe for the “ordinary consumer who pos-
sesses knowledge common to the community as to 
the product’s characteristics” instead of the ordinary 
user of a product of the type marketed. The instruc-
tion does not fit a product used only by a trained 
professional, such as a surgical instrument.

Manufacturing Defect

This element is not isolated for separate consider-
ation. “Defective condition unreasonably dangerous” 
is still determined in terms of comments g and i of 
Section 402A.

Failure to Warn

The duty to warn is measured by a negligence stan-
dard. In Mays v. Ciga- Geigy Corp., 233 Kan. 38, 661 
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P.2d 348 (1983), Syl. 6 summarizes it as follows: “A 
party may limit the claim to negligence in failing 
to warn about foreseeable harm from a product or 
claim strict liability for injury derived from the same 
failure. In either case, however, the duty is one of 
ordinary care.”

The duty to warn is triggered by two conditions: 
(1) a risk of injury arising from foreseeable use by 
foreseeable users which is not known by the ordinary 
user; and, (2) a risk of injury from foreseeable use 
by foreseeable users that is known to the manufac-
turer or should be known upon reasonable scientific 
inquiry. Knowledge of the manufacturer has been 
extended to include information reasonably causing 
it to “highly suspect” a risk as opposed to confirmed 
proof. Wooderson v. Ortho Pharm. Corp., 235 Kan. 
387, 681 P.2d 1038 (1984); see also Savina v. Sterling 
Drug, Inc., 247 Kan. 105, 795 P.2d 915 (1990); Mason 
v. Texaco, Inc., 741 F. Supp. 1472, 1482 (D. Kan. 
1990). The duty to warn also extends to risks that 
could have been ascertained by simple testing. Rich-
ter v. Limax Int’l, Inc., 45 F.3d 1464 (10th Cir. 1995).

Section 60-3305 of the Kansas Statues Annotated 
details risks of use about which the manufacturer 
has no obligation to warn. These include risks, 
safeguards, precautions, and actions which a rea-
sonable user or consumer with training, experience, 
education, and any special knowledge the consumer 
did, should, or was required to possess. There is no 
obligation to warn of risks that are patent, open, and 
obvious or which should have been realized by a rea-
sonable user or consumer of a product. These stan-
dards are applied to an intermediary where he was 
the buyer or otherwise prescribed, directed, or con-
trolled the manner of use. Mays v. Ciba- Geigy Corp., 
supra. The foregoing were applied in: Hiner v. Deere 
& Co., 340 F.3d 1190, 1194 (10th Cir. 2003); Miller v. 
Lee Apparel Co., 19 Kan. App. 2d 1015, 881 P.2d 576, 
588 (1994); Wright ex rel Trust Co. of Kan. v. Abbott 
Labs., 259 F.3d 1221, 1234 (10th Cir. 2001); McCroy v. 
Coastal Mart, Inc., 207 F. Supp. 2d 1265, 1274–78 (D. 
Kan. 2002). Where the risks known are adequately 
warned against, the manufacturer is exonerated. 
Ralston v. Smith & Nephew Richards, Inc., 275 F.3d 
965, 975–76 (10th Cir. 2001) and cases cited therein.

A product whose warning complies with gov-
ernmental standards shall not be deemed defective 
unless the plaintiff proves that a reasonably prudent 
manufacturer could and would have taken addi-

tional precautions. Kan. Stat. Ann. §60-3304. A 
product whose warning fails to comply with a man-
datory government standard shall be deemed defec-
tive unless the manufacturer proves that its failure to 
comply was a reasonably prudent course of conduct 
under the circumstances. Kan. Stat. Ann. §60-3304.

Where a warning is provided by a manufacturer, 
its adequacy is determined as of the time the product 
left the possession of the manufacturer, not the time 
it was acquired by an owner or the time of its use 
that results in injury. 103 Investors I, L.P. v. Square D 
Co., 470 F.3d 985, 989 (10th Cir. 2006).

Vendor or Distributor

A distributor who had no knowledge of a defect, and 
who places a defective product into the stream of 
commerce under circumstances in which it could 
not have discovered the defect while exercising ordi-
nary care, cannot be held liable for bodily injury or 
property damage caused by use of the product. Kan. 
Stat. Ann. §60-3306. This defense, however, is avail-
able only if the manufacturer is subject to Kansas 
jurisdiction, for service of process and enforcement 
of judgment. Kan. Stat. Ann. §60-3306; see Davis 
v. U.S. Gauge, 844 F. Supp. 1443 (D. Kan. 1994). See 
“Sealed Containers/Seller Defense,” supra.

Proof in Negligence Actions
See discussion under “Proof in Strict Liability 
Actions,” supra, much of which applies to negli-
gence actions.

Pattern instructions are available in Kansas but 
are to be used only as a guide.

The substantive requirements of “actionable 
defect” are no different under negligence, strict 
liability, or implied warranty standards. Stueve v. 
Am. Honda Motor Co., 457 F. Supp. 740, 751 (D. Kan. 
1978); see also Kan. Stat. Ann. §60-3302.

Pattern Instruction for Kansas 3d 128.03, with 
respect to manufacturing defects, simply provides: 
“The manufacturer of a product has a duty to 
make a reasonable inspection of the manufactured 
product for any defects. Failure to do so consti-
tutes negligence.”

Where a plaintiff relies upon failure to test as a 
basis of liability, he assumes the burden of proving 
the defect that would have been revealed had an ade-
quate test been performed, and that the defect was 
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a proximate cause of the injury. Lindquist v. Ayerst 
Labs., Inc., 227 Kan. 308, 607 P.2d 1339 (1980).

Failure to Warn

The duty to warn is the duty to use ordinary care. 
Mays v. Ciba- Geigy Corp., 233 Kan. 38, Syl. 6, 661 
P.2d 348, 362–63 (1983). Normally negligence is 
a question of fact but not always. In Meyerhoff v. 
Michelin Tire Corp., 70 F.3d 1175 (10th Cir. 1995), the 
court held that the failure to install a warning on the 
side of the tire that an expert said was “inadequate” 
but “better than nothing” as a matter of law did not 
constitute actionable negligence. The standard of 
adequacy of a warning is whether it was reasonable 
under the circumstances. Humes v. Clinton, 246 Kan. 
590, 792 P.2d 1032 (1990). Warnings given have been 
held adequate as a matter of law thereby exonerating 
a defendant. Ralston v. Smith & Nephew Richards, 
Inc., 275 F.3d 965, 975–76 (10th Cir. 2001); Johnson 
v. Am. Cyanamid Co., 239 Kan. 279, 718 P.2d 1318 
(1986).

Causation

Plaintiff has the burden of proving that a defective 
condition that was unreasonably dangerous existed 
at the time the manufacturer placed the product 
in the stream of commerce and that the defect was 
the cause of the plaintiff’s injury. Most of the time 
causation is a question for the finder of fact, but 
threshold proof of cause-in-fact is required for sub-
mission. Failure to produce evidence of cause-in-fact 
may result in a non-suit.

Where a primary cause is the cause-in-fact, the 
mere fact that an alleged product defect may have 
contributed is not sufficient to raise a question of 
fact on causation. In an accident caused by excessive 
speed on a curve, failure to use the primary braking 
system exonerated the manufacturer of a secondary 
braking system from liability. Wilcheck v. Doonan 
Truck & Equip., Inc., 220 Kan. 230, 552 P.2d 938 
(1976). A flaw in a supporting rail upon which a 
heavy freight car door rolled was the cause-in-fact of 
the door coming off the track rather than the use of 
a vehicle to push the door in Union Pacific Railroad 
Co. v. General Foods Corp., 654 F. Supp. 1074 (D. Kan. 
1987), aff’d, unpublished opinion (10th Cir. 1989). 
See also Hammig v. Ford, 246 Kan. 70, 785 P.2d 977 
(1990), where the court held as a matter of law that 
a pursuing car was not the proximate cause of an 

injury suffered by a passenger in a third car that the 
pursued car struck at an intersection.

Causation has also been rejected as a matter of 
law where it relied upon expert opinion and the fac-
tual basis relied upon by the expert was unreliable 
or unreasonable. Lima v. United States, 708 F.2d 502 
(10th Cir. 1983). Causation based upon inference has 
been rejected where the facts which are relied upon 
to support the inference fail to do so as a matter of 
inductive logic even though the inference comes 
from the mouth of an expert. Farmers Ins. Co. v. 
Smith, 219 Kan. 680, 549 P.2d 1026 (1976).

Lack of an adequate warning is not the basis of 
liability without proof that an adequate warning 
would have prevented the damage in question. Miller 
v. Pfizer, Inc., 356 F.3d 1356 (10th Cir. 2004); Kernke 
v. The Menninger Clinic, Inc., 173 F. Supp. 2d 1117, 
1123 (D. Kan. 2001); Messer v. Amway Corp., 210 F. 
Supp. 2d 1217, 1229 (D. Kan. 2002). In Kansas, there 
is a presumption that an adequate warning not given 
would have been heeded but that presumption can 
be defeated by evidence. Rector v. Lymax Int’l, Inc., 
45 F.3d 1464, 1472 (10th Cir. 1995); Burton v. R.J. 
Reynolds Tobacco Co., 208 F. Supp. 2d 1187, 1196 (D. 
Kan. 2002).

Evidence
Qualification of Expert Witness
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579 (1993), has only been mentioned by a Kan-
sas appellate court in Armstrong v. City of Wichita, 
21 Kan. App. 2d 750, 907 P.2d 923 (1995). The court 
held that in a workers’ compensation case a claimant 
is not required to prove that his treating physician’s 
opinions, diagnosis, or treatment satisfy either the 
general acceptance test of Frye v. United States, 293 
Fed. 1013 (D.C. Cir. 1923), or the federal test set forth 
in Daubert. The court made it clear, however, that 
Daubert is a test recognized by federal courts but 
does not apply in Kansas cases at all; the Frye test is 
the proper standard for admission of scientific evi-
dence. See State v. Haddock, 257 Kan. 964, 984, 897 
P.2d 152 (1995); State v. Hill, 257 Kan. 774, 783, 895 
P.2d 1238 (1995).

The Frye rule appears to be quite well entrenched 
and followed, if the expert’s logical process is 
deductive. Evans v. Provident Life & Accident Ins. 
Co., 249 Kan. 259, 815 P.2d 550 (1991). Where the 
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logical process of the expert is inductive, as it is in 
most opinions of causation, neither the Frye rule 
nor the Daubert rule apply, and there are no judicial 
reliability limitations for admissibility because it is 
regarded as “pure opinion.” Kuhn v. Sandoz Pharms. 
Corp., 270 Kan. 443, 456–57, 14 P.3d 1170 (2000). An 
inductive inference by an expert is perfectly admis-
sible despite the fact that it employs the fallacy of 
post hoc ergo propter hoc, as long as its proponent 
describes it as “circumstantial evidence.” Dieker v. 
Case Corp., 276 Kan. 141, 73 P.3d 133 (2003), rev’g, 30 
Kan. App. 2d 751, 48 P.3d 5 (2002).

Care must be taken in identifying the area of 
specialized knowledge required for an expert. In 
Ralston v. Smith & Nephew Richards, Inc., 275 F.3d 
965, 970 (10th Cir. 2001), a board certified orthope-
dic surgeon was not qualified on the subject of the 
adequacy of the design of an intramedullary nail 
device installed by an orthopedic surgeon.

Spoliation of Evidence
An injured party relying on a piece of hard evidence 
has no cause of action or claim against someone who 
disposes of it unless the disposer of the evidence 
had a “duty” to preserve it. Koplin v. Rosel Well Per-
forators, Inc., 241 Kan. 206, 735 P.2d 1137 (1987). In 
Koplin, the court held that an employer did not have 
a duty to preserve evidence of a defective product 
owned by the employer but used by the employee 
when he was injured.

The Kansas federal court, in Foster v. Lawrence 
Memorial Hospital, 809 F. Supp. 831 (D. Kan. 1992), 
followed the analysis of Koplin but further observed 
that the existence of a legal duty is a question of law 
to be determined by the court. In Foster, a doctor 
destroyed his notes after he had prepared a report 
which in part incorporated the content of his notes.

The Tenth Circuit court, in 103 Investors I, L.P. v. 
Square D Co., 470 F.3d 985 (10th Cir. 2006), observed 
that the court had a cafeteria of sanctions available 
to it if one party, knowing that what it had destroyed 
or made unavailable was evidence, proceeded to do 
just that. In 103 Investors, the plaintiff had in its pos-
session the part of the product it claimed was defec-
tive. However, the plaintiff or its expert destroyed 
the part immediately before suit was filed and then 
proceeded to base a claim on failure to warn. The 
defendant produced evidence that the manufac-
turing process—by habit, custom, and inspection 

before shipment—included a warning, and was able 
to describe it. The accident happened 23 years after 
manufacture and the only evidence plaintiff had was 
a witness who testified that after the second owner 
had the device it contained no warning. The court, 
as a sanction for spoliation, struck the testimony of 
the plaintiff’s witness and granted judgment to the 
defendant as a matter of law at trial on the failure to 
warn claim. 470 F.3d at 989.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Process may be served by a sheriff, sheriff’s deputy, 
or some person specially appointed by the judge for 
that purpose. A person specially appointed to serve 
process may make service anywhere in or out of the 
state. Kan. Stat. Ann. §60-303. A party may be pre-
sented with an acknowledgment of service of process 
by mail which he may execute and mail to plaintiff’s 
attorney in lieu of service of process. Kan. Stat. Ann. 
§60-313. In that event the losing party does not have 
to pay the cost of service.

Service may be made upon a domestic or foreign 
corporation by delivering a copy of the summons 
and of the petition to an officer, a partner, or a resi-
dent, managing or general agent, by leaving copies at 
any office of the defendant, or by delivering copies to 
an authorized agent. Kan. Stat. Ann. §60-304(e).

Service may be made upon a foreign corpora-
tion by serving its registered agent. Kan. Stat. Ann. 
§60-304(f). A foreign corporation having no office 
or permanent presence within the state may never-
theless be served with process outside the state if it 
has submitted to jurisdiction of the state within the 
meaning of Kan. Stat. Ann. §60-308.

A corporation that has submitted to the juris-
diction of the state and which has not qualified for 
doing business in the state or appointed a resident 
agent for purposes of service of process may never-
theless be served, pursuant to Section 60-304(f) of 
the Kansas Statutes Annotated.

In Finley v. Estate of DeGrazio, 285 Kan. 202, 
170 P.3d 407 (2007), the court discussed the unique 
circumstances doctrine as it relates to service of pro-
cess, and held that the unique circumstances doc-
trine does not apply were the circumstances where 
the party seeking application of the doctrine comes 
to the court with unclean hands.



Products Liability Defenses: A State-by-State Compendium   Kansas   21

Answer Time
A defendant that has been served within the state 
must answer within twenty days. Kan. Stat. Ann. 
§60-212(a). The answer time for service of process 
made outside Kansas is thirty days from receipt of 
process. Kan. Stat. Ann. §60-308(a)(3).

Particularity with Which Affirmative 
Defenses Must Be Raised
Notice pleading is recognized. The particularity is 
no greater than that required by the Federal Rules 
of Civil Procedure. Affirmative defenses, how-
ever, including allegations of fault against a party, 

co-party, non- party, or an unknown party must 
be alleged with particularity in the pretrial order. 
Kan. Stat. Ann. §60-216; Wooderson v. Ortho Pharm. 
Corp., 235 Kan. 387, 681 P.2d 1038 (1984).
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