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T he Louisiana Products Liability Act (LPLA), 
Louisiana Revised Statutes 9:2800.51-9:2800.60, 

governs most products liability actions, with two 
important limitations to be discussed below. It gov-
erns all personal injury and many property damage 
claims against a manufacturer for damage caused by 
its product arising after September 1, 1988.

Under the LPLA, the plaintiff can recover only 
where he or she proves that the damage arose from 
a reasonably anticipated use of the product and 
was caused by a characteristic of the product that 
rendered it “unreasonably dangerous” under one or 
more of the LPLA’s four exclusive theories of liability. 
The LPLA eliminates one of the theories of liability 
that had existed under prior Louisiana products lia-
bility law (i.e., “unreasonably dangerous per se”) and 
to some extent modifies the other theories.

The first important limitation to the LPLA’s 
applicability is that it is substantive law that only 
applies prospectively, i.e., to claims arising on or 
after September 1, 1988. Gilboy v. Am. Tobacco 
Co., 582 So. 2d 1263, 1264–65 (La. 1991). For most 
purposes, long- latency disease cases arise at the 
time of the plaintiff’s first substantial exposure to 
the disease- causing agent. Austin v. Abney Mills, 
Inc., 2001-1598, pp. 25–26 (La. 9/4/02); 824 So. 2d 
1137, 1154. Therefore, for the most part, pre-LPLA 
law (including the unreasonably dangerous per se 
theory) governs asbestos, silica, tobacco, and other 
long- latency disease cases in which the plaintiff’s 
exposure began before September 1, 1988. There 
are important exceptions to this limitation, and 
for some limited purposes, current law applies 
even to long- latency disease cases. See, e.g., Walls v. 
Am. Optical Corp., 98-0455 (La. 9/8/99); 740 So. 2d 
1262 (applying current law to decedent’s survivors’ 
claims for their own damages); Crooks v. Metro. 
Life Ins. Co., 2001-0466 (La. 5/25/01); 785 So. 2d 810 
(applying current law to certain medical monitor-
ing claims).

The second important limitation to the LPLA’s 
applicability is that it leaves the law of “redhibition” 
governing a product purchaser’s claims for damages 
to the product itself and resulting economic loss. 
Redhibition is Louisiana’s version of implied war-
ranty. The LPLA does limit plaintiffs’ recovery in 
redhibition, compared to pre-LPLA law.

The following discussion will address the theories 
of products liability, defenses, and general legal prin-
ciples under both the LPLA and the pre-LPLA cases.

Note that this chapter’s case citations conform to 
the Rules of the Supreme Court of Louisiana, Part 
G, General Administrative Rules, Section 8, which 
requires public domain citations to all post-1993 
Louisiana cases and all older Louisiana cases for 
which there are official reporters.

Redhibition
Broadly, redhibition concerns the set of rights aris-
ing from a breach of the warranty on a thing sold 
that is implied in law. To be redhibitory, a defect 
must render the product either absolutely useless, 
or its use so inconvenient and imperfect “that it 
must be supposed that the buyer would not have 
purchased it had he known of the vice.” La. Civ. Code 
Ann. art. 2520 (2017). To maintain a redhibitory 
action under Article 2520, the plaintiff must have 
purchased the product and the defendant must have 
sold it, but there need not be privity; a purchaser 
can sue any seller in the chain of title, including the 
manufacturer. See, e.g., Ahrens v. TPLC, Inc., 955 F. 
Supp. 54, 56 (E.D. La. 1997).

Prior to the LPLA, redhibition was a basis for a 
product purchaser’s cause of action for either per-
sonal injury or property damage. See La. Civ. Code 
Ann. art. 2520 et seq. (2017). For claims arising after 
September 1, 1988, plaintiffs may sue in redhibi-
tion only for certain economic losses (to the extent 
allowed by the LPLA), since the LPLA controls all 
products claims. La. Stat. Ann. §9:2800.53(5) (2017). 
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Arguably, the LPLA subsumes certain warranty 
claims that would have existed under the law of red-
hibition. See, e.g., Touro Infirmary v. Sizelar Archi-
tects, 2004-2210, 05-1265, pp. 6–7 (La. App. 4 Cir. 
11/21/06); 947 So. 2d 740, 744. Available defenses to 
a claim in redhibition are apparent defects (La. Civ. 
Code Ann. art. 2521 (2017)), latent defects known 
by the buyer (id.), and the LPLA’s exclusivity as a 
bar to certain redhibition claims. See La. Stat. Ann. 
§9:2800.53(5) (2017).

Louisiana revised the statutory law governing 
redhibition effective January 1, 1995. Thus, when 
evaluating a redhibition claim, one issue is whether 
it arose: prior to September 1, 1988 (the LPLA’s effec-
tive date); on or after September 1, 1988, but before 
January 1, 1995 (when the prior redhibition statutory 
law, as modified by the LPLA, applied); or on or after 
January 1, 1995 (when the present redhibition law 
took effect).

Unreasonably Dangerous/Pre-LPLA 
Tort Products Liability Theories
In order for a plaintiff to recover in strict products 
liability on a cause of action arising prior to the 
effective date of the LPLA, September 1, 1988, the 
plaintiff had to prove that: (1) the injury or damage 
resulted from the condition of the product; (2) the 
condition made the product unreasonably dangerous 
in normal use; and (3) the condition existed at the 
time the product left the control of the supplier. Bell 
v. Jet Wheel Blast, 462 So. 2d 166, 168 (La. 1985); 
Guidry v. Frank Guidry Oil Co., 579 So. 2d 947, 951 
(La. 1991). The available defenses to “unreasonably 
dangerous” product claims are discussed below.

In addition to the various strict liability theories, 
a plaintiff could recover for the manufacturer’s negli-
gence and failure to warn about product defects.

Restatement (Third) of Torts: 
Products Liability
The LPLA remains the centerpiece of current Lou-
isiana products liability law. Louisiana courts have 
made little and limited use of the Third Restatement. 
One area in which the Second and Third Restate-
ments have influenced Louisiana law is human blood 
and tissue cases alleging defects in unavoidably 
unsafe products. See, e.g., David v. Our Lady of the 
Lake Hosp., Inc., 2002-2675, p. 10 (La. 7/2/03); 849 

So. 2d 38, 45–46. One judge cited a draft of the Third 
Restatement in dissent, arguing that a particular 
construction of the LPLA was inconsistent with the 
national trend. Matthews v. Wal-Mart Stores, Inc., 
97-0449 (La. App. 4 Cir. 3/11/98); 708 So. 2d 1248, 
1251 (Plotkin, J., dissenting).

Federal courts have used the Restatement to 
inform their construction of the LPLA. See, e.g., Stahl 
v. Novartis Pharms. Corp., 283 F.3d 254, 267 (5th Cir. 
2002); Krummel v. Bombardier Corp., 206 F.3d 548, 
552 (5th Cir. 2000); Kampen v. Am. Isuzu Motors, 
Inc., 157 F.3d 306, 314 & n.6 (5th Cir. 1998).

Available Defenses Under 
Pre- and Post-LPLA Law
Assumption of Risk
See “Comparative Fault/Contributory Fault,” infra.

Comparative Fault/Contributory Fault
For claims arising on or after April 16, 1996, pure 
comparative fault applies, and contributory fault is 
not an absolute defense but does reduce the plain-
tiff’s recovery. La. Civ. Code Ann. art. 2323 (2017).

For claims arising on or after August 1, 1980 
but before April 16, 1996, contributory fault is not 
an absolute defense but may reduce the plaintiff’s 
recovery. However, some courts have held that the 
plaintiff’s comparative fault only reduces his recov-
ery under certain circumstances. See, e.g., Lanclos 
v. Rockwell Int’l Corp., 470 So. 2d 924, 931 (La. Ct. 
App. 1985).

The legislation that amended the law to provide 
for comparative fault as of August 1, 1980, explicitly 
makes itself inapplicable to claims “arising from 
events” prior to its effective date. Cole v. Celotex 
Corp., 599 So. 2d 1058, 1064–65 (La. 1992). For 
claims arising prior to August 1, 1980, the courts had 
long generally held that Louisiana did not recognize 
comparative fault and that a plaintiff’s contributory 
fault barred his recovery. However, in Bell v. Jet Wheel 
Blast, 462 So. 2d 166, 169–73 (La. 1985), the Louisiana 
Supreme Court held that comparative fault applies to 
pre-1980 products liability actions under some cir-
cumstances, as determined on a case-by-case basis. 
This holding prevents contributory fault from being 
an absolute defense in any products liability action, 
even though it is in most other pre-1980 tort actions.
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Since Bell, in cases arising before August 1, 1980 
and to some extent in cases arising before April 16, 
1996, Louisiana courts have applied a two-prong 
incentive analysis to determine whether comparative 
fault principles should be utilized in a particular 
case to reduce the plaintiff’s recovery. Under this 
analysis, comparative fault should be applied when 
its application would realistically promote more 
careful product use and would not drastically reduce 
the manufacturer’s incentive to produce safer prod-
ucts. The incentive analysis of the court in Bell is 
applicable in all cases involving contributory negli-
gence and assumption of risk, and is unaffected by 
the LPLA. See, e.g., Davis v. Commercial Union Ins. 
Co., 892 F.2d 378, 381 (5th Cir. 1990); Cates v. Sears, 
Roebuck & Co., 928 F.2d 679, 682–85 (5th Cir. 1991); 
Horton v. Buhrke, 926 F.2d 456, 460 (5th Cir. 1991).

Seat Belts—Failure to Use
A plaintiff’s failure to wear a seat belt is not evidence 
of comparative negligence, and cannot be admitted 
to mitigate damages. La. Stat. Ann. §32:295.1(E) 
(2017); see also Rougeau v. Hyundai Motor Am., 
2001-1182 (La. 1/15/02); 805 So. 2d 147. However, one 
court held this provision inapplicable to a products 
liability claim related to the restraint system. Fed-
ele v. Tujague, 98-0843, pp. 1–2 (La. App. 4th Cir. 
4/14/98); 717 So. 2d 244, 245–46. Second, under a 
prior version of the statute, failure to wear a seat belt 
could be used as evidence of a failure to mitigate 
damages, up to a maximum of two percent. See, e.g., 
Demarest v. Progressive Am. Ins. Co., 552 So. 2d 1329, 
1334 (La. Ct. App. 1989).

Note that a bus manufacturer’s failure to install 
seat belts does not amount to negligence, absent 
a legislative requirement that belts be provided. 
Brown v. Landry, 552 So. 2d 1299 (La. Ct. App. 1989). 
However, in Moore v. Chrysler Corp., 596 So. 2d 225 
(La. Ct. App. 1992), a van customizer and the car 
dealer that sold a customized van without a federally 
required warning on the sofa seat, which was not 
equipped with seat belts, were held liable for failure 
to warn.

Misuse of Product
The LPLA slightly changed the law regarding misuse 
of a product. Under pre-LPLA law, the plaintiff must 
prove that the product was in “normal use” when the 

injury occurred. “Normal use” includes all reason-
ably foreseeable uses, as well as foreseeable misuses, 
unintended uses, and unanticipated uses. Reilly v. 
Dynamic Expl., Inc., 571 So. 2d 140 (La. 1990); Berry 
v. Commercial Union Ins. Co., 565 So. 2d 487, 494 
(La. Ct. App. 1990); Johnson v. Tenneco, Inc., 752 F.2d 
160 (5th Cir. 1985); Davis v. Commercial Union Ins. 
Co., 892 F.2d 378 (5th Cir. 1990).

Under the LPLA, the product must be in “reason-
ably anticipated use,” i.e., use that one “should rea-
sonably expect of an ordinary person in the same or 
similar circumstances.” La. Stat. Ann. §9:2900.53(7) 
(2017). “Reasonably anticipated use” is narrower in 
scope than the prior “normal use” standard, con-
veying the message that the manufacturer is not 
responsible for accounting for every conceivable, 
foreseeable use of the product. Payne v. Gardner, 
2010-2627 (La. 2/18/11), 56 So. 3d 229 (per curiam); 
Delphen v. Dep’t of Transp. & Dev., 94-1261 (La. App. 
4 Cir. 5/24/95); 657 So. 2d 328; Myers v. Am. Seating 
Co., 93-1350 (La. App. 1 Cir. 5/20/94); 637 So. 2d 
771. The standard for reasonably anticipated use is 
an objective one, based on the use of a reasonable 
person from the point of view of the manufacturer 
at the time of manufacture. See, e.g., Thompson v. 
Nissan N. Am., Inc., 429 F. Supp. 2d 759, 765 (E.D. 
La. 2006) (whether failure to use a truck’s fuel tank 
cap was a reasonably anticipated use presented a 
jury question where the record failed to show how 
common this was). “For obvious reasons, ‘the level 
of generality at which a plaintiff’s “use” of a product 
is defined will bear directly on whether [he] satisfies 
the LPLA’s reasonably anticipated use requirement’.” 
Matthews v. Remington Arms Co., 641 F.3d 635, 644 
(5th Cir. 2011) (quoting Kampen v. Am. Isuzu Motors, 
Inc., 157 F.3d 306, 310 (5th Cir. 1998)).

A 1999 amendment to the LPLA states that it 
was not intended to impose liability on a manu-
facturer or seller for the improper use of a properly 
designed and manufactured product. La. Stat. Ann. 
§9:2800.60 (2017). The amendment establishes spe-
cific protections for manufacturers and sellers of 
most firearms and, to some extent, ammunition. 
However, the general language should establish that 
no crime and/or intentional tort committed with a 
lawful product renders that product unreasonably 
dangerous, at least where the product is designed 
to cause the type of damage that resulted from the 
criminal and/or intentional use. Even without refer-
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ence to this section, courts have reached essentially 
the same conclusion. See, e.g., Butz v. Lynch, 762 So. 
2d 1214, 1217–19 (La. Ct. App. 2000).

Damage a product causes due to inadequate 
maintenance and care after leaving the manufactur-
er’s control is “misuse,” relieving the manufacturer 
from liability. Sullivan v. Rowan Cos., 736 F. Supp. 
722, 726 (E.D. La. 1990), aff’d, 952 F.2d 141 (5th Cir. 
1992). Likewise, the loss or omission of a part upon 
reassembly, even if routine and foreseeable, does not 
make subsequent use of the product without the part 
a reasonably anticipated use, and therefore does not 
support liability for resulting injuries. Matthews v. 
Remington Arms Co., 641 F.3d 635, 644–48 (5th Cir. 
2011). Moreover, even if the use of a product does 
not constitute misuse, it can nevertheless constitute 
comparative negligence and reduce plaintiff’s recov-
ery. See Bell v. Jet Wheel Blast, 462 So. 2d 166, 172 
(La. 1985).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra. Furthermore, while 
the duty of a manufacturer is to make a product suit-
able for its intended purpose, “[a] manufacturer has 
no duty to make a product that is foolproof.” Hines 
v. Remington Arms Co., 522 So. 2d 152, 155 (La. Ct. 
App. 1988) (quoting Tri-State Ins. Co. of Tulsa, Okla-
homa v. Fidelity & Casualty Co. of N.Y., N.Y., 364 So. 
2d 657 (La. Ct. App. 1978)).

Alteration of Product
Under pre-LPLA jurisprudence, the plaintiff must 
prove the existence of a defect at the time the prod-
uct left the manufacturer’s hands. Alteration can 
be a defense, but not a per se bar to liability. Lapse 
of time, inadequate accounting for use between 
the time of manufacture and the accident, and 
alterations/repairs by persons other than the man-
ufacturer will tend to negate the inference that a 
defect existed at the time of manufacture. Norris 
v. Bell Helicopter Textron, 495 So. 2d 976 (La. Ct. 
App. 1986).

Under the LPLA, the defect must be shown to 
exist at the time of manufacture or, in both design 
and warning cases, to result from a “reasonably 
anticipated alteration or modification of the prod-
uct.” La. Stat. Ann. §9:2800.54 (2017). The phrase 

“reasonably anticipated alteration or modification” 
includes changes reasonably expected to be made by 
an ordinary user and those resulting from ordinary 
wear and tear. Excluded from the phrase is alteration 
or removal of an adequate warning, failure of an 
informed intermediary to warn, and changes result-
ing from a lack of reasonable care and maintenance. 
Id. §9:2800.53(8). The manufacturer is not liable for 
damage resulting from the user’s improper installa-
tion of the product, in a way not known to the man-
ufacturer. See, e.g., Jenkins v. Int’l Paper Co., 41566, 
pp. 12–14 (La. App. 2 Cir. 11/15/05); 945 So. 2d 144, 
151–52. Furthermore, any entity that substantially 
modifies or alters the product after its original man-
ufacture may be liable for injury caused by the prod-
uct. See Roberts v. La. Coca-Cola Bottling Co., 566 So. 
2d 163 (La. Ct. App. 1990).

Unavoidably Unsafe Products
There is little Louisiana case law on the issue of 
unavoidably unsafe products. Almost all of these 
cases discuss blood contaminated with hepatitis, and 
in this area there are several special statutes.

Under the LPLA, a product’s nature as unavoid-
ably unsafe appears not to affect a manufacturer’s 
liability. The fact that a product is unavoidably 
unsafe neither, in and of itself, renders the product 
unreasonably dangerous, nor tends to make the 
product unreasonably dangerous under any of the 
four theories of recovery. Nevertheless, the product 
still might be unreasonably dangerous under one of 
the four theories. For example, if there was a known, 
feasible alternative design that would have made the 
product less dangerous, although still unavoidably 
unsafe, the manufacturer might be liable. La. Stat. 
Ann. §9:2800.56 (2017). See discussion of Louisiana 
Revised Statutes Section 9:2800.60, in “Misuse of 
Product,” supra.

In Williams v. Ciba-Geigy Corp., 686 F. Supp. 573, 
577 (W.D. La. 1988), aff’d, 864 F.2d 789 (5th Cir. 
1988) (table), the court concluded that under the 
pre-LPLA law, Louisiana would follow Restatement 
(Second) of Torts, Section 402A, comment k, which 
provides that unavoidably unsafe products are not 
thereby defective or unreasonably dangerous. This 
is consistent with Halphen v. Johns- Manville Sales 
Corp., 484 So. 2d 110 (La. 1986), and the unreason-
ably dangerous per se theory. After all, a product 
such as a vaccine might have considerable utility, 
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yet pose significant risks. Such a product would not 
be unreasonably dangerous per se if its utility out-
weighed its risks.

Previously, Louisiana law recognized “absolute 
liability.” Absolute liability existed for activities 
that were unavoidably unsafe, i.e., those that may 
cause damage even when undertaken with the 
utmost care, yet are socially useful, such as pile 
driving, blasting with explosives, and crop dust-
ing with airplanes. Langlois v. Allied Chem. Corp., 
249 So. 2d 133, 139–40 (La. 1971); Kent v. Gulf 
States Utils. Co., 418 So. 2d 493, 498–99 (La. 1982). 
Whether an activity gives rise to absolute liability 
is a policy question for the court to determine. 
Chandler v. Bunge Corp., 489 So. 2d 275, 280 (La. 
Ct. App. 1986). Some plaintiffs have pursued abso-
lute liability theories against product manufactur-
ers, but no court has resolved the issue. For cases 
arising on or after April 16, 1996, however, there is 
arguably no absolute liability except for pile driv-
ing and blasting with explosives, which appears to 
have been the intent of the legislation. La. Civ. Code 
Ann. art. 667 (2017). But see Sims v. Cefolia, 2004-
0343, pp. 7–9 (La. App. 5 Cir. 11/30/04); 890 So. 2d 
626, 631–32; Vicknair v. Boh Bros. Constr. Co., 2003-
1351, pp. 12–13 (La. App. 5 Cir. 3/30/04); 871 So. 
2d 514, 521–22 (post-1996 cases deciding whether 
activities not mentioned in statute are ultrahazard-
ous, without discussing statutory language).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Under the LPLA, there is no duty to warn when the 
danger would be “contemplated” by an ordinary user 
with ordinary knowledge common to the commu-
nity, or when the user already knows or should know 
of the dangerous characteristics of the product which 
may cause damage. La. Stat. Ann. §9:2800.57(B) 
(2017); Morgan v. Gaylord Container Corp., 30 F.3d 
586 (5th Cir. 1994).

Prior to the LPLA, a manufacturer had no duty 
to warn when the danger was obvious or a matter 
of common knowledge, or when a user was already 
aware of the danger. Berry v. Commercial Union Ins. 
Co., 565 So. 2d 487, 495 (La. Ct. App. 1990); Whitacre 
v. Halo Optical Prods., Inc., 501 So. 2d 994, 999 (La. 
Ct. App. 1987); Gary v. Dyson Lumber & Supply Co., 
465 So. 2d 172, 175 (La. Ct. App. 1985).

Informed Intermediary/Sophisticated User
Generally, a manufacturer has no duty to warn about 
a given danger when the product’s purchaser is suffi-
ciently sophisticated that he or she knows or should 
know of the danger, or is being advised or instructed 
by one who is. This encompasses three separate but 
related doctrines.

Under the sophisticated user doctrine, a manu-
facturer has no duty to warn a sophisticated user, 
i.e., one who has sufficient education or experience 
that he knows or ought to know of the danger. Hines 
v. Remington Arms Co., 522 So. 2d 152, 156 (La. 
Ct. App. 1988), and 94-0455, p. 10 (La. 12/8/94), 
648 So. 2d 331, 337. The LPLA specifically incor-
porates the sophisticated user doctrine. La. Stat. 
Ann. §9:2800.57(B)(2) (2017). The sophisticated 
user doctrine can apply even where the degree of 
sophistication, relative to the general population, is 
modest. See, e.g., Triche v. McDonald’s Corp., 2014-
318, p. 7 (La. App. 5 Cir. 10/29/14); 164 So. 3d 253, 
257 (frequently buying and consuming coffee from 
restaurant made the plaintiff a sophisticated user 
presumed to know about the inherent danger of hot 
coffee). Similarly, some risks are sufficiently obvi-
ous that virtually any user should know of them. 
See, e.g., Halverson v. Ronk, 2012-85 (La. App. 5 Cir. 
6/28/12), 97 So. 3d 545, 547–48 (risk of placing lad-
der on non-level surface).

Under the learned intermediary doctrine, a 
manufacturer has no duty to warn a purchaser 
who is using the product under the direction and 
supervision of someone whom the manufacturer 
has adequately warned or who has sufficient educa-
tion or experience that he knows or ought to know 
of the danger. Calhoun v. Hoffman- LaRoche, Inc., 
98-2770, pp. 5–6 (La. App. 1 Cir. 2/18/00), 768 So. 2d 
57, 61–62; Mikell v. Hoffman- LaRoche, Inc., 94-0242, 
pp. 7–8 (La. App. 1 Cir. 12/22/94); 649 So. 2d 75, 
79–80; Willett v. Baxter Int’l, Inc., 929 F.2d 1094, 
1098-99 (5th Cir. 1991); Rhoto v. Ribando, 504 So. 
2d 1119, 1123 (La. Ct. App. 1987). But see Marks v. 
OHMEDA, Inc., 2003-1446, pp. 8–11 (La. App. 3 Cir. 
3/31/04); 871 So. 2d 1148, 1155–57. Marks focused on 
the manufacturer’s failure to warn the learned inter-
mediaries, and arguably ignored what the learned 
intermediaries actually knew. The LPLA seemingly 
accepts the learned intermediary doctrine through 
the warning provisions in Louisiana Revised Statutes 
Section 9:2800.54(C) and the definition in Louisi-
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ana Revised Statutes Section 9:2800.53(8). LPLA 
cases apply the learned intermediary doctrine. See, 
e.g., Stahl v. Novartis Pharms. Corp., 283 F.3d 254, 
263–72 (5th Cir. 2002). However, in a twist on the 
learned intermediary doctrine, one court essentially 
imposed liability for accurate warnings and instruc-
tions that nevertheless caused some confusion 
among learned intermediaries—who were also sued, 
and who admitted liability. See Hutto v. McNeil-PPC, 
Inc., 2011-0609, pp. 12–18 (La. App. 3 Cir. 12/7/11), 
79 So. 2d 1199, 1210–13.

Under the sophisticated purchaser doctrine, a 
manufacturer has no duty to warn a product’s user 
when the product’s purchaser will direct the user 
and the purchaser has sufficient education or experi-
ence that he knows or ought to know of the danger. 
Davis v. Avondale Indus., Inc., 975 F.2d 169, 172–73 
(5th Cir. 1992). The LPLA seemingly accepts the 
sophisticated purchaser doctrine through the same 
provisions as discussed above regarding the learned 
intermediary doctrine.

Sealed Containers/Non-Manufacturing Seller
The LPLA only governs claims against manufactur-
ers. La. Stat. Ann. §9:2800.52 (2017). However, the 
LPLA considers a non- manufacturing seller to be 
a manufacturer under certain circumstances, such 
as where the seller labels the product as its own or 
influences the product’s design. Id. §9:2800.53(1). 
The standard for whether a seller is deemed to have 
labeled a product as its own has at times been held 
to be low. See, e.g., Louviere v. Ace Hardware Corp., 
2005-259, pp. 1–3 (La. App. 3 Cir. 11/2/05); 915 So. 
2d 999, 1001–02 (loose, unlabeled bungee cords with 
a price tag with the store’s name on it presented a 
question for trier of fact of whether the store labeled 
the cords as its own); Allstate Ins. Co. v. Fred’s, Inc., 
44508 (La. App. 2 Cir. 3/17/10); 33 So. 3d 976, 978, 
982–85 (product labeled as “distributed by” the 
retailer, at least in the absence of any identification 
of the manufacturer, made the retailer liable as a 
manufacturer). But see Shapiro v. Wal-Mart Stores, 
Inc., No. 93-3245, 1994 U.S. Dist. Lexis 15137, 1994 
WL 577346 (E.D. La. Oct. 14, 1994) (contrary to All-
state). Also, the Louisiana Supreme Court has found 
that a retail seller was “not the manufacturer of” 
the product under the LPLA, but nevertheless used 
LPLA provisions to determine whether the product 
was defective/unreasonably dangerous due to an 

inadequate warning. See Alexander v. Toyota Motor 
Sales, U.S.A., 2013-756, pp. 3–5 (La. 9/27/13); 123 So. 
2d 712, 714–15.

A non- manufacturing seller is not presumed to 
know of defects in the product, and is liable to third 
parties only upon a showing that he knew or should 
have known of the defect and failed to declare it. The 
seller may have additional duties to warn where it has 
ongoing contact with the product and learns that the 
manufacturer’s original warning is inadequate. Alex-
ander v. Toyota Motor Sales, U.S.A., 2011-1259, pp. 2–6 
(La. App. 4 Cir. 3/6/13); 110 So. 3d 668, 670–73, rev’d 
on other grounds and criticized in dicta, 2013-0756, 
pp. 3–6 (La. 9/27/13); 123 So. 2d 712, 714–15. A seller 
is not required to inspect the product prior to sale to 
determine possible inherent vices or defects that are 
not apparent. Kelley v. Price- Macemon, Inc., 992 F.2d 
1408, 1414 (5th Cir. 1994). However, purchasers have 
greater rights than third-party users and bystanders. 
La. Civ. Code Ann. art. 2531 (2017). In Ard v. Kraft, 
Inc., 540 So. 2d 1172, 1177 (La. Ct. App. 1989), the 
court wrote that “a grocer can reasonably rely on the 
assumption that a sealed container of foodstuff ob-
tained from a reputable dealer was not contaminated.” 
See also Delanzo v. ABC Corp., 572 So. 2d 648 (La. 
Ct. App. 1990). For a post-LPLA case discussing var-
ious theories against a non- manufacturing seller, see 
Dupree v. Lock Doc of Louisiana, Inc., 49068 (La. App. 
2 Cir. 8/6/14), 161 So. 3d 776.

Generally, most sellers have no duty to provide 
buyers with particularized instruction or product 
selection advice, at least unless the buyer explicitly 
requests it. Carrier v. City of Amite, 2010-0007, pp. 
6–7 (La. 10/19/10); 50 So. 3d 1247, 1250–51.

Pre-LPLA law also held certain non- 
manufacturing sellers liable as manufacturers and 
referred to these sellers as “professional vendors.” See, 
e.g., Chappuis v. Sears Roebuck & Co., 358 So. 2d 926, 
930 (La. 1978); Nelton v. Astro- Lounger Mfg. Co., 542 
So. 2d 128 (La. Ct. App. 1989). There is some author-
ity that the LPLA eliminated the category of profes-
sional vendors. See Matthews v. Wal-Mart Stores, Inc., 
97-449, p. 3 (La. App. 4 Cir. 3/11/98), 708 So. 2d 1248, 
1249; Slaid v. Evergreen Indem., Ltd., 32,363, p. 9 (La. 
App. 2 Cir. 10/27/99); 745 So. 2d 793, 799.

Fault of Others
Third-party fault is a defense to strict products liabil-
ity under pre-LPLA jurisprudence. Halphen v. Johns- 
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Manville Sales Corp., 484 So. 2d 110, 116 (La. 1986). 
While there is no express provision in the LPLA 
setting forth available defenses, third-party fault 
remains a viable defense. Thomas v. Clairol, Inc., 
583 So. 2d 108, 111 (La. Ct. App. 1991). Indeed, third 
party fault at least reduces a defendant’s liability. La. 
Civ. Code Ann. art. 2324 (2017).

Preemption
Federal preemption of state law is a defense to a 
products liability action. Reeves v. AcroMed Corp., 44 
F.3d 300 (5th Cir. 1995); Pennington v. Vistron Corp., 
876 F.2d 414 (5th Cir. 1989); Moore v. Kimberly- Clark 
Corp., 676 F. Supp. 731 (W.D. La. 1987), aff’d in part, 
rev’d on other grounds, 867 F.2d 243 (5th Cir. 1989).

Compliance with Standards
Generally, compliance with standards is not a 
defense to a products liability action. In an LPLA 
case, one Louisiana Court of Appeal held that com-
pliance with product testing standards was relevant 
to (but not dispositive of) certain types of defect 
claims, but did not necessarily relieve the manu-
facturer of a duty to warn about uses exceeding 
those standards. Dunne v. Wal-Mart Stores, Inc., 
95-2047 (La. App. 1 Cir. 9/10/96); 679 So. 2d 1034, 
1037. Among pre-LPLA cases, in Verrett v. Cameron 
Tel. Co., 417 So. 2d 1319, 1325 (La. Ct. App. 1982), 
the court held that conduct conforming to industry 
standards does not constitute prima facie proof of 
lack of negligence. See also Marquez v. City Stores 
Co., 371 So. 2d 810 (La. 1979) (holding that evidence 
showing an escalator was well within national stan-
dards was insufficient to rebut the inference that the 
defect posed an unreasonable risk of harm. However, 
in Hudgens v. Interstate Battery Systems, Inc., 393 So. 
2d 940, 943–44 (La. Ct. App. 1981), the court held 
that a warning complying with the Consumer Prod-
uct Safety Commission’s labeling requirements was 
sufficient to shield the manufacturer from liability 
for failure to warn. The defendant might have argued 
preemption, but the labeling requirement may not 
have been in effect at the relevant time, and the court 
did not analyze any preemptive impact.

Government Contractor Defense
A manufacturer under a government contract is 
liable for property damage only when the work is 

carried out in a negligent manner. The contractor 
enjoys immunity as a government agent, where there 
is no negligence. Chargois v. Grimmett & James, 36 
So. 2d 390 (La. Ct. App. 1948); Smith v. Xerox Corp., 
866 F.2d 135 (5th Cir. 1989).

State-of-the-Art
The LPLA re- establishes that state-of-the-art is a 
defense to design defect and failure to warn claims. 
In design cases, the plaintiff must prove that an 
alternative design existed at the time the product 
left the manufacturer’s control. See La. Stat. Ann. 
§9:2800.56 (2017). Moreover, a manufacturer can 
exculpate itself by proof that it did not or could 
not know, in light of existing, reasonably available 
scientific or technological knowledge at the time 
of manufacture, of the design characteristic caus-
ing danger, the danger of such characteristic, or 
the alternative design put forth by the plaintiff. In 
addition, proof that the alternative design was not 
feasible or economically practical at the time of man-
ufacture will relieve the manufacturer from liability. 
Id. §9:2800.59(A).

In failure to warn cases, the manufacturer can 
escape liability by proving that, at the time of manu-
facture, it neither knew nor could have known of the 
characteristic which caused damage, or of the danger 
of that characteristic. La. Stat. Ann. §9:2800.59(B) 
(2017).

However, under pre-LPLA law, state-of-the-art is 
not a defense to a claim that a product is “unreason-
ably dangerous per se.” In Halphen v. Johns- Manville 
Sales Corp., 484 So. 2d 110, 115 (La. 1986), the court 
held that evidence of the state-of-the-art may be 
admitted to show that a safer alternative was avail-
able, where design defect and failure to warn are at 
issue. See also Berry v. Commercial Union Ins. Co., 
565 So. 2d 487, 491 (La. Ct. App. 1990); Valenti v. 
Surgiteck- Flash Med. Eng’g Corp., 875 F.2d 466 (5th 
Cir. 1989). In such cases, the manufacturer is held to 
the skill and knowledge of an expert. Halphen, 484 
So. 2d at 115.

Privity of Contract
Lack of privity of contract is not a defense for prod-
ucts liability claims arising either pre- or post-LPLA. 
Weber v. Fid. & Cas. Ins. Co., 250 So. 2d 754 (La. 
1971). The only exception to this is that lack of priv-
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ity is a defense to a true “redhibitory action,” since 
redhibition is a right the law gives only to a product’s 
purchaser. La. Civ. Code Ann. art. 2520 (2017). How-
ever, a plaintiff need not have contractual privity to 
pursue a claim for breach of the implied warranty of 
fitness, which some cases have called a “redhibitory 
claim,” and which has been confused with the true 
theory of redhibition. Ahrens v. TPLC, Inc., 955 F. 
Supp. 54 (E.D. La. 1997); see also Cartwright v. Chrys-
ler Corp., 232 So. 2d 285, 286 (La. 1970).

Disclaimers of Liability
Under the Louisiana law on redhibition (La. Civ. 
Code Ann. art. 2520 et seq. (2017)), the buyer can 
waive claims in redhibition, Louisiana Civil Code 
article 2548, and cannot institute an action on the 
basis of defects the seller declared to him before or at 
the time of sale. La. Civ. Code Ann. art. 2521 (2017). 
However, a non- manufacturing seller cannot waive 
claims in redhibition against the manufacturer. La. 
Civ. Code Ann. art. 2531 (2017). Under the LPLA, the 
product will be subjected to the “unreasonably dan-
gerous” in “anticipated use” standard, regardless of 
any disclaimer. Moreover, even in a contract, “[a]ny 
clause is null that, in advance, excludes or limits the 
liability of one party for causing physical injury to 
the other party.” La. Civ. Code Ann. art. 2004 (2017).

Failure to Mitigate Damages
The defendant takes the plaintiff as the plaintiff 
existed at the time of the accident and cannot avoid 
any part of the liability based on the plaintiff’s 
unusual susceptibility to damage. However, the 
plaintiff has a duty to make reasonable efforts to mit-
igate damages, and failure to do so limits recovery. 
Failure to mitigate is an affirmative defense. Aisole 
v. Dean, 574 So. 2d 1248, 1253–54 (La. 1991); Adams 
v. Chenault, 36,729, pp. 6–8 (La. App. 2 Cir. 1/29/03); 
836 So. 2d 1193, 1197.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
The LPLA encompasses damage to the product itself, 
as well as economic loss arising from a deficiency in 
the product, but only to the extent that such dam-
ages are not recoverable under the law of redhibition, 
La. Civ. Code Ann. art. 2520 et seq. (2017). La. Stat. 
Ann. §9:2800.53(5) (2017). Liability in redhibition 

can include return of the purchase price with inter-
est and reimbursement of expenses and losses, but 
the primary distinction of a redhibition claim, where 
available, is that the buyer can recover attorneys’ fees 
from the manufacturer. La. Civ. Code Ann. art. 2545 
(2017).

Statutes of Limitations
Louisiana refers to the general time limitation rules 
for filing suits as “prescription,” or more specifically, 
“liberative prescription.” The general tort prescrip-
tive period is one year from the date of damage or 
injury, but it “does not run against minors or inter-
dicts in actions involving permanent disability and 
brought pursuant to [products liability law].” La. Civ. 
Code Ann. art. 3492 (2017). Moreover, the doctrine 
of contra non valentem agere non currit praescriptio 
may apply. Thus, for example, where the plaintiff 
neither knew nor should have known of his cause of 
action, the running of the period is suspended. See, 
e.g., Causby v. Perque Floor Covering, 97-1235, pp. 
4–5 (La. 1/21/98); 707 So. 2d 23, 25.

Nevertheless, a plaintiff who is aware of damage 
has a duty to make a reasonable inquiry as to its 
cause and extent, and failure to do so will prevent 
suspension of the prescriptive period. See, e.g., Hen-
derson v. Todd Shipyards, 462 So. 2d 242, 243 (La. 
Ct. App. 1984); Smith v. Cutter Biological, 99-2068, 
pp. 14–15 (La. App. 4 Cir. 9/6/00); 770 So. 2d 392, 
401. Finally, when the plaintiff files suit more than 
a year after sustaining the damage or injury, the 
claim is “prescribed on its face,” and the plaintiff 
has the burden of proving a suspension, interrup-
tion, or renunciation of prescription. Gary v. Cam-
den Fire Ins. Co., 96-0055, p. 3 (La. 9/3/96); 676 So. 
2d 553, 555.

Statutes of Repose
Louisiana has a preemption statute that bars 
actions involving “deficiencies in surveying, design, 
supervision, or construction of immovables or 
improvements thereon” more than ten years after 
the completion of the construction project. La. Stat. 
Ann. §9:2772 (2017). While the statute applies to 
construction projects rather than movable products, 
under certain circumstances the statute may apply 
in products actions otherwise arising under the 
LPLA. See discussion in Lopez v. Chicago Bridge & 
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Iron Co., 546 So. 2d 291, 298 (La. Ct. App. 1989), and 
Guidry v. Sunset Recreation Club, Inc., 571 So. 2d 870 
(La. Ct. App. 1990).

Useful Safe Life
A manufacturer is under no duty to make a prod-
uct that will never wear out. Thibodeaux v. Century 
Mfg. Co., 625 So. 2d 351 (La. Ct. App. 1993). Where a 
particular defect is not directly shown to exist at the 
time of manufacture, and the defect is shown to exist 
at the time of an accident occurring a significant 
time after manufacture, there is no presumption 
that the product was defective while in the manufac-
turer’s hands, particularly if maintenance and use 
by intervening owners and users is not adequately 
accounted for. Scott v. White Trucks, 699 F.2d 714 
(5th Cir. 1983).

Contractor Defense
A building contractor has no liability for property 
damage to the thing itself if constructed in compli-
ance with plans and specifications supplied to (and 
not by) the contractor. La. Stat. Ann. §9:2771 (2017). 
However, a contractor is not relieved of liability to 
third persons, if the contractor had justifiable rea-
sons to believe that adherence to the plans and spec-
ifications would create a hazardous condition. Nolan 
v. S & W Steel Fabricators, Inc., 600 So. 2d 929 (La. 
Ct. App. 1992). Some products may also qualify as 
“works,” and thus fall under this statute.

Damages and Joint Liability
Compensatory Damages
“Damage” under the Louisiana Products Liability 
Act “means all damage caused by a product, includ-
ing survival and wrongful death damages.” La. Stat. 
Ann. §9:2800.53(5) (2017). Also included are dam-
ages to the product itself and economic loss to the 
extent that such damages are not recoverable under 
the Louisiana Civil Code articles on redhibition. Id.

Recoverable damages in personal injury cases 
include special damages, i.e., medical expenses, past, 
present and future lost wages, and other calculable 
damages. Recoverable damages also include general 
damages, i.e., damages that are presumed to exist 
from the nature of the injury, such as pain and suf-
fering, mental anguish, disfigurement, disability, 

and loss of consortium. See Lopez v. Chi. Bridge & 
Iron Co., 546 So. 2d 291, 299 (La. Ct. App. 1989).

In wrongful death cases, recoverable damages 
also include the value of support, love, maintenance, 
and service. Cannon v. Cavalier Corp., 572 So. 2d 
299, 307 (La. Ct. App. 1990).

In Bourgeois v. A.P. Green Indus., Inc., 97-3188 (La. 
7/8/98); 716 So. 2d 355 (“Bourgeois I”), the Louisiana 
Supreme Court held that a plaintiff with no presently 
manifest injury or disease can recover the cost of 
medical monitoring upon satisfying a seven-part 
test. The Legislature promptly changed the law to 
limit medical monitoring to that directly related 
to a manifest injury or disease, and stated that the 
change is interpretive and therefore operates retroac-
tively as well as prospectively. See 1999 La. Acts 989, 
amending La. Civ. Code Ann. art. 2315 (2017), effec-
tive July 9, 1999. The Louisiana Supreme Court sub-
sequently held that retroactive application of Act 989 
is unconstitutional. Bourgeois v. A.P. Green Indus., 
Inc., 00-1528 (La. 4/3/01); 783 So. 2d 1251 (“Bour-
geois II”). Nevertheless, a plaintiff can only recover 
medical monitoring unrelated to a manifest injury 
or disease where all of the seven elements co–existed 
before Act 989 took effect. Crooks v. Metro. Life Ins. 
Co., 2001-0466, p. 4 (La. 5/25/01); 785 So. 2d 810, 812 
(per curiam).

There are no statutory limitations on compen-
satory damages except in claims against the state, 
see La. Const. Ann. art. XII, §10 (2017) and La. Stat. 
Ann. §13:5106 (2017), and in medical malpractice 
cases, see La. Stat. Ann. §40:1299.42 (2017).

Punitive Damages
Generally, a plaintiff may not recover punitive or 
exemplary damages in products liability lawsuits. A 
limited exception exists for claims arising between 
September 3, 1984 and April 16, 1996, where puni-
tive or exemplary damages are recoverable against 
a manufacturer in cases involving the storage, han-
dling, or transportation of hazardous substances 
where reckless or wanton behavior is present. See 
former La. Civ. Code Ann. art. 2315.3 (2017). This 
provision is strictly construed. See, e.g., Strauch v. 
Gates Rubber Co., 879 F.2d 1282, 1287 (5th Cir. 1989); 
Williams v. A.C. & S., Inc., 700 F. Supp. 309, 310 
(M.D. La. 1988); Anderson v. Avondale Indus., Inc., 
2000-2799 (La. 10/16/01); 798 So. 2d 93.
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Contribution

Only one who has paid a portion of an obligation for 
which another is liable may demand contribution. 
Because there is no solidarity for claims arising after 
April 16, 1996, except where one tortfeasor “con-
spires with another person to commit an intentional 
or willful act,” there is no basis for contribution in 
these claims.

Upon the plaintiff’s release of one defendant, the 
non- settling defendant is liable only for his share, 
measured by his allocated proportion of fault, or by 
the number of “heads” found liable in pre-1980 cases. 
Neither the settling nor the non- settling defendant 
has an action in contribution against the other, as 
neither has paid a portion of the other’s debt. Diggs v. 
Hood, 772 F.2d 190, 195–96 (5th Cir. 1985).

Indemnification

Louisiana’s gradual adoption of pure comparative 
fault and sharp limitation of solidary liability sug-
gest that indemnification exists in modern cases 
only where a contract, or perhaps a special statute, 
imposes it. Nevertheless, the Louisiana Supreme 
Court has not yet explicitly overruled its prior cases 
that hold that when liability to an injured party is 
imposed on one party only on vicarious or tech-
nical grounds, such as strict liability, that party 
may obtain indemnity from another party on the 
basis of the other party’s negligence or actual fault. 
Dusenbery v. McMoRan Expl. Co., 458 So. 2d 102, 
105–06 n.2 (La. 1984); Narcise v. Ill. C. G. R. Co., 
427 So. 2d 1192, 1195–96 (La. 1983); Appalachian 
Corp. v. Brook. Cooperage Co., 91 So. 539, 541–43 (La. 
1922). Dusenbery is only a plurality opinion, and 
both Dusenbery and Narcise noted the possibility 
that comparative fault would abrogate this old rule. 
Dusenbery, 458 So. 2d at 106, n.5; Narcise, 427 So. 2d 
at 1196, n.5. Moreover, this rule should still govern 
cases under the “old law” such as long- latency occu-
pational disease cases.

Joint and/or Several Liability

Those who conspire to harm another are solidarily 
liable for the plaintiff’s damages. Louisiana’s solidary 
liability is similar to common- law joint and several 
liability. Otherwise, for actions arising on or after 
April 16, 1996, each tortfeasor is liable only for his 
or her proportionate share of legal fault in causing 
the plaintiff’s damages. La. Civ. Code Ann. art. 2324 

(2017). For actions arising between September 1, 
1987 and April 16, 1996, a defendant whose share 
of fault is equal to or greater than the plaintiff’s is 
solidarily liable for up to half of the plaintiff’s recov-
erable damages. For actions arising between August 
1, 1980 and September 1, 1987, a defendant whose 
share of fault is equal to or greater than the plaintiff’s 
is solidarily liable for all of the plaintiff’s recoverable 
damages. For actions arising before August 1, 1980, 
a defendant is solidarily liable for all of the plaintiff’s 
recoverable damages.

A defendant’s share is proportional to the degree 
to which his fault contributed to causing the plain-
tiff’s damages. For cases arising on or after April 16, 
1996, in determining shares, the trier of fact must 
consider the fault of every person capable of fault, 
regardless of whether a given person is a party to the 
suit, is immune from tort claims (e.g., usually the 
plaintiff’s employer), is unable to pay (e.g., a bank-
rupt), or is unknown (e.g., the “phantom driver”). See 
La. Civ. Code Ann. arts. 2323 and 2324 (2017). One 
complication is that courts have held that, for exam-
ple, very small children (and animals!) are incapable 
of legal fault. See, e.g., Turner v. Bucher, 308 So. 2d 
270, 277 (La. 1975) (child of “tender years” not capa-
ble of legal fault); Lawrence v. Dunaway, 554 So. 2d 
1339, 1341 (La. Ct. App. 1989) (jury erroneously allo-
cated fault to a pack of dogs). Of course, to the extent 
that small children or animals contribute to causing 
damage, their parents, teachers, and owners, respec-
tively, may be liable. Id.

For claims arising on or after August 1, 1980 but 
before April 16, 1996, the courts have gone back and 
forth on the effect of an immune or unknown party’s 
fault, especially with regard to an employer’s fault 
for an injury covered by workers’ compensation. 
Compare, e.g., Keith v. U.S. Fid. & Guar. Co., 96-2075 
(La. 5/9/97); 694 So. 2d 180, with Cavalier v. Cain’s 
Hydrostatic Testing, Inc., 94-1496 (La. 6/30/95); 657 
So. 2d 975.

For claims arising before August 1, 1980, arguably 
the shares of all liable parties are equal. See, e.g., Cole 
v. Celotex Corp., 599 So. 2d 1058, 1068–72 (La. 1992), 
Harvey v. Travelers Ins. Co., 163 So. 2d 915 (La. Ct. 
App. 1964).

Successor Liability

A successor corporation may be liable for the torts of 
its predecessor if the successor expressly or impliedly 
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agrees to assume the obligations of its predecessor, 
if a transfer of assets is made to escape liability, or if 
the purchaser of the corporate assets is merely a con-
tinuation of the selling corporation. Bourque v. Leh-
mann Lathe, Inc., 476 So. 2d 1125 (La. Ct. App. 1985).

Leading cases on successor liability include 
Amoco Production Co. v. Texaco, Inc., 2002-0240 
(La. App. 3 Cir. 1/29/03), 838 So. 2d 821; and Green 
v. Champion Insurance Co., 577 So. 2d 249 (La. 
App. 1st Cir.). Fairly comprehensive analyses of 
Louisiana successor liability and veil piercing 
cases appear in Glenn G. Morris, Piercing the Cor-
porate Veil in Louisiana, 52 La. L. Rev. 271 (1991), 
and Daniel Q. Posin, Turning Green: Louisiana’s 
Piercing- the- Corporate- Veil Jurisprudence and Its 
Economic Effects, 79 Tul. L. Rev. 311 (2004). See also 
George W. Kuney, Successor Liability in Louisiana, 
55 La. B. J. 172 (2007).

Corporations may be liable for their own alleged 
fault in causing damages that arise primarily from 
the acts or omissions of a related corporation. For 
instance, plaintiffs may allege that a parent corpora-
tion voluntarily undertook to provide safety services 
to a subsidiary and negligently performed those 
services. The theory can apply in products liability 
claims. However, courts have generally rejected such 
claims by finding that the parent did not affirma-
tively undertake a duty or directly involve itself. See, 
e.g., Bujol v. Entergy Servs., Inc., 03-492, 03-502 (La. 
1/19/06); 922 So. 2d 1113 (on rehearing); Andry v. 
Murphy Oil, U.S.A., Inc., 05-126, pp. 13–15 (La. App. 
4 Cir. 6/14/06), 935 So. 2d 239, 248–49 (products lia-
bility case).

Market Share Liability

The prevailing view is that the market share theory 
of liability is not recognized under Louisiana law, 
either pre- or post-LPLA. See, e.g., Jefferson v. Lead 
Indus. Ass’n, Inc., 106 F.3d 1245, 1247–48 (5th Cir. 
1997); Thompson v. Johns- Manville Sales Corp., 714 
F.2d 581, 583 (5th Cir. 1983). One court has reaf-
firmed this position. George v. Housing Auth. of New 
Orleans, 04-2167, pp. 7–8 (La. App. 4 Cir. 6/29/05), 
906 So. 2d 1282, 1287. Essentially, the courts have 
held that the plaintiff must prove that the defendant 
is the manufacturer of the particular product that 
caused the damage. Id.

Elements of Plaintiff’s Case
Proof in Pre-LPLA Strict Liability Actions
Prior to the effective date of the LPLA, a plaintiff 
had to prove that the product’s condition caused the 
damage, that this condition rendered the product 
unreasonably dangerous to normal use, and that 
the condition existed at the time the product left the 
manufacturer’s control. Halphen v. Johns- Manville 
Sales Corp., 484 So. 2d 110, 113 (La. 1986). To prove 
that the product was unreasonably dangerous for 
normal use, a plaintiff had four possible theories 
of recovery against a manufacturer. These were: (1) 
unreasonably dangerous per se, (2) defect in con-
struction or composition, (3) defective design, and 
(4) failure to warn. Id. at 114–15.

Unreasonably Dangerous Per se

A plaintiff must prove that a reasonable person 
would conclude that the danger- in- fact of the prod-
uct, whether foreseeable or not, outweighs the utility 
of the product. Halphen v. Johns- Manville Sales 
Corp., 484 So. 2d 110, 114 (La. 1986); Cannon v. Cav-
alier Corp., 572 So. 2d 299 (La. Ct. App. 1990); Antley 
v. Yamaha Motor Corp., 539 So. 2d 696 (La. Ct. App. 
1989). This requires a weighing of costs and benefits 
to all consumers of a product, not just the plaintiff. 
Klem v. E.I. Dupont de Nemours Co., 19 F.3d 997 (5th 
Cir. 1994).

Arguably the unreasonably dangerous per se the-
ory does not apply to cases arising before the 1986 
Halphen decision, where the Louisiana Supreme 
Court announced the formerly unknown unreason-
ably dangerous per se type of strict liability, which 
is a type of pure risk/utility balancing. Halphen, 484 
So. 2d at 113–14. One state intermediate appellate 
court held that Halphen changed the law and thus 
did not apply to claims arising before February 24, 
1986. Young v. Logue, 94-585, pp. 29–30 (La. App. 4 
Cir. 5/16/95), 660 So. 2d 32, 52–53. One federal dis-
trict court agreed, Hulin v. Fibreboard Corp., 966 F. 
Supp. 428 (M.D. La. 1996), but on appeal Halphen’s 
author, now a federal appellate judge, wrote an opin-
ion holding that the unreasonably dangerous per se 
theory had always been a part of Louisiana law. 178 
F.3d 316 (5th Cir. 1999). Thus, authorities on this 
point are divided.
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Unreasonably Dangerous 
Construction or Composition

A plaintiff must prove that, at the time the product 
left the manufacturer’s control, it contained an unin-
tended abnormality or condition making it unrea-
sonably dangerous for normal use. Weber v. Fid. & 
Cas. Ins. Co. of N.Y., 250 So. 2d 754 (La. 1971) (dip for 
killing vermin on cattle contained more arsenic than 
intended); see also Halphen v. Johns- Manville Sales 
Corp., 484 So. 2d 110, 114 (La. 1986).

Unreasonably Dangerous Design

A plaintiff must show the product to be unrea-
sonably dangerous in design in one of three ways. 
First, if a reasonable person would conclude that the 
danger- in- fact of the design outweighs the utility 
of the product. Second, if alternative products were 
available to serve the same needs with a lesser risk 
of harm. Third, if there existed a feasible way to 
design the product with less harmful consequences. 
See Halphen v. Johns- Manville Sales Corp., 484 So. 
2d 110, 115 (La. 1986); Lavespere v. Niagara Mach. 
& Tool Works, Inc., 910 F.2d 167, 179 (5th Cir. 1990); 
Lopez v. Chi. Bridge & Iron Co., 546 So. 2d 291, 294 
(La. Ct. App. 1989).

Unreasonably Dangerous Because 
of Failure to Warn

Under pre-LPLA law, a plaintiff had to prove that the 
manufacturer failed to warn of dangers attendant 
to normal (foreseeable) use or misuse. Halphen v. 
Johns- Manville Sales Corp., 484 So. 2d 110, 114–15 
(La. 1986); Cannon v. Cavalier Corp., 572 So. 2d 299 
(La. Ct. App. 1990). The manufacturer is held to the 
standard of an expert in the field. Evidence that the 
user failed to heed the warning will defeat the cause 
of action. See Leday v. Clairol, Inc., 571 So. 2d 866 
(La. Ct. App. 1990).

Proof in Strict Liability Actions 
Under the LPLA
Under the LPLA, the plaintiff must prove that the 
defendant was the product’s legal manufacturer 
and that the damage was caused by a character-
istic of the product that rendered it unreasonably 
dangerous when the damage arose from a rea-
sonably anticipated use of the product. La. Stat. 
Ann. §9:2800.54(A) (2017). A product may be 

unreasonably dangerous in one of four ways: (1) 
in construction/composition; (2) in design; (3) due 
to an inadequate warning; or (4) due to noncon-
formity with an express warranty. La. Stat. Ann. 
§9:2800.54(B) (2017).

Manufacturer

The LPLA statutorily defines “manufacturer” to (usu-
ally) include the product’s literal manufacturer and 
certain categories of others often historically deemed 
legal manufacturers; under the definition, a product 
can have more than one manufacturer. La. Stat. Ann. 
§9:2800.53(1) (2017). The statute requires that to 
be a manufacturer, one must be “in the business of 
manufacturing a product for placement into trade or 
commerce,” so presumably a product manufactured 
for personal use or as a gift, and not as part of com-
mercial production, would not fall under the LPLA. 
Participating in the product design or warning for-
mulation process as an advisor does not necessarily 
make one a manufacturer. Adelmann- Chester v. 
Kent, 08-770, pp. 2, 20–23 (La.App. 4 Cir. 6/5/09), 33 
So. 3d 187, 188–89, 200–01. Even designing a prod-
uct, preparing its warnings and instructions, and 
promoting its use does not make one a manufacturer 
of a generic equivalent product. Stanley v. Wyeth, 
Inc., 2007-2080, p. 3 (La.App. 1 Cir. 5/2/08), 991 So. 
2d 31, 32–33 & n. 2. The Stanley court concluded that 
because Wyeth did not manufacture the drug actu-
ally taken, the LPLA did not even apply, and the law 
of negligent misrepresentation governed the plain-
tiffs’ claims against Wyeth. Id.

The federal Fifth Circuit has held that in failure- 
to- warn claims over the use of generic drugs, 
claims against the generic drug manufacturer are 
preempted, and claims against the name-brand 
drug manufacturer do not state a claim because it 
did not manufacture the drug that alleged caused 
the harm, even though it created the original warn-
ings. See, e.g., Johnson v. Teva Pharms. USA, Inc., 
758 F.3d 605, 611–12, 615–16 (5th Cir. 2014). The 
dissent there raises significant arguments that the 
Louisiana Supreme Court has not addressed, but 
ignores the potential problem of creating liability 
for the name-brand drug manufacturer arising 
from the sale of generic drug that the name-
brand manufacturer did not authorize, and from 
which it did not benefit. See id. at 617–18 (Dennis, 
J., dissenting).
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Construction/Composition

A plaintiff must prove that the product deviated in a 
material way from the manufacturer’s specifications, 
performance standards, or identical products, La. 
Stat. Ann. §9:2800.55 (2017), and that the deviation 
existed at the time the product left the manufactur-
er’s control, La. Stat. Ann. §9:2800.54(C) (2017).

The courts have held that, in appropriate circum-
stances, a plaintiff may rely on the doctrine of res 
ipsa loquitur to carry his burden of proof, at least 
in defective construction/composition cases. See, 
e.g., Lawson v. Mitsubishi Motor Sales of Am., Inc., 
2005-0257 (La. 9/6/06), 938 So. 2d 35. Essentially, 
this doctrine is a specialized form of circumstantial 
evidence. However, Lawson did not clearly resolve 
all of the issues regarding the scope and operation 
of the doctrine. One court arguably endorsed a more 
general res ipsa loquitur application to product 
defects, albeit with evidence of what was arguably a 
construction defect. See Temes v. Manitowoc Corp., 
14-93, pp. 5–13 (La. App. 5 Cir. 12/23/14), 181 So. 3d 
733, 737–41.

Design

A plaintiff must prove: (1) the existence of any alter-
native design capable of preventing the injury; (2) 
the likelihood that the product’s design would cause 
injury; (3) the gravity of the injury outweighed the 
burden on the manufacturer of adopting the alter-
native design; and (4) the adverse effect, if any, of 
the alternative design on the utility of the product. 
La. Stat. Ann. §9:2800.56 (2017). The characteristic 
rendering the product unreasonably dangerous in 
design must have existed at the time the product 
left the manufacturer’s control or from a reasonably 
anticipated alteration or modification of the product. 
La. Stat. Ann. §9:2800.54(C) (2017).

The design of a product may include the design of 
two of the manufacturer’s products that it promotes 
for use together, and even if individually neither had 
a design defect, the joint use of the two may consti-
tute a single defective design. See Boutte v. Stryker 
Biotech, LLC, 67 F. Supp. 3d 732 (M.D. La. 2014).

One court has held that even an alternative 
design/alternative product that regulators had 
rejected can serve as the alternative design under the 
LPLA, and in reaching this conclusion extensively 
discussed exactly what this element requires. See 
Hunt v. McNeil Consumer Healthcare, 297 F.R.D. 268, 

272–74 (E.D. La. 2014) (where the court also noted 
that regulation- based impossibility preemption may 
be a viable affirmative defense, but that was not 
before the court).

The plaintiff need not necessarily present expert 
testimony of the design defect, and may, at least in 
some unusual cases, instead rely on common knowl-
edge and common sense. See, e.g., Malbrough v. 
Crown Equip. Corp., 392 F.3d 135, 137 (5th Cir. 2004).

Inadequate Warning

A plaintiff must prove that, at the time the prod-
uct left the manufacturer’s control, it possessed a 
characteristic that could cause the injury suffered 
by the plaintiff, and that the manufacturer failed to 
provide an adequate warning of the characteristic, 
including the fact that the characteristic made the 
product dangerous to its users and handlers. La. Stat. 
Ann. §9:2800.57 (2017). The characteristic rendering 
the product unreasonably dangerous because of an 
inadequate warning must have existed at the time 
the product left the manufacturer’s control, or from a 
reasonably anticipated alteration or modification of 
the product. La. Stat. Ann. §9:2800.54(C) (2017).

Pre-LPLA cases presumed that if a manufacturer 
had given an adequate warning, the plaintiff would 
have heeded it. Although the LPLA contains no such 
presumption, some courts have cited the pre-LPLA 
cases as good law on LPLA failure to warn claims 
without discussing whether the old judicially cre-
ated presumption survived the LPLA’s enactment. 
See, e.g., Hinson v. Techtronic, 126 F. Supp. 3d 747, 
757 (W.D. La. 2015), aff’d, 644 F. App’x 371 (5th Cir. 
2016). Regardless, LPLA cases have held that where 
the manufacturer gave some warnings or instruc-
tions that the plaintiff failed to follow, at least where 
there is a pattern of such failures, that rebuts the 
presumption and can even by itself establish that 
any failure to warn was not a cause-in-fact of the 
plaintiff’s damages. See, e.g., id. at 758; Fernandez 
v. Tamko Bldg. Products, Inc., 2 F. Supp. 3d 854, 
861–63, 868 (M.D. La. 2014), aff’d, 588 F. App’x 394 
(5th Cir. 2014).

Nonconformity with Express Warranty

The LPLA defines an express warranty as “a repre-
sentation, statement of alleged fact or promise about 
a product or its nature, material or workmanship 
that represents, affirms or promises that the product 



14   Products Liability Defenses: A State-by-State Compendium   Louisiana

or its nature, material or workmanship possesses 
specified characteristics or qualities or will meet 
a specified level of performance.” La. Stat. Ann. 
§9:2800.53(6) (2017). A plaintiff must prove that the 
presence and breach of an express warranty, that 
induced use of the product, caused the injury. La. 
Stat. Ann. §9:2800.58 (2017); Evans v. Ford Motor 
Co., 484 F.3d 329, 336 (5th Cir. 2007). The manu-
facturer’s expression of the warranty must be more 
than actions that create a subjective expectation 
of general product safety or injury- mitigating fea-
tures. See Reynolds v. Bordelon, 2014-2371, pp. 11–12 
(La. 6/30/15), 172 So. 3d 607, 615–16. However, the 
expression need not be in the classic warranty form, 
and allegations that a manufacturer represented 
that one of a its products was the “perfect carrier” 
for another of its products at least have been held 
to state a claim for breach of express warranty, at 
least in connection with other allegations that the 
manufacturer knew of problems with the combi-
nation of the two products. See Boutte v. Stryker 
Biotech, L.L.C., 67 F. Supp. 3d 732 (M.D. La. 2014). 
The warranty need not extend to the plaintiff as a 
matter of contract law. The facts that the product 
did not conform to the express warranty and the 
warranty induced the product’s use suffice to render 
the product unreasonably dangerous. La. Stat. Ann. 
§9:2800.58 (2017).

Post-Sale Duties

Where, after a product has left the manufacturer’s 
control, the manufacturer learns or should learn of a 
characteristic of the product that may cause damage 
and the danger of that characteristic, the manufac-
turer has a duty of reasonable care to provide an 
adequate warning of the characteristic and resulting 
danger to the product’s users and handlers. La. Stat. 
Ann. §9:2800.57(C) (2017); Landry v. Apache Corp., 
No. 06-0262, 2008 U.S. Dist. Lexis 122525, 2008 WL 
1733731, *5 (W.D. La. Apr. 14, 2008). In pre-LPLA 
cases, arguably manufacturers have some continuing 
duty to warn, the exact scope of which is not entirely 
clear. See, e.g., Winterrowd v. Travelers Indem. Co., 
462 So. 2d 639, 642–43 (La. 1985).

Lemon Law

Louisiana provides a cause of action for an aggrieved 
consumer or purchaser of an allegedly defective new 
motor vehicle. La. Stat. Ann. §51:1941–1948 (2017). 

For application of the lemon law, see Williams v. 
Chrysler Corp., 530 So. 2d 1214 (La. Ct. App. 1988).

Evidence
Qualification of Expert Witness and 
Reliability of their Opinions
Louisiana law imposes detailed requirements 
regarding experts. See La. Code Civ. Proc. Ann. art. 
1425 (2017). In 2014 the Legislature amended Lou-
isiana Code of Evidence article 702 to conform it to 
Federal Rule of Evidence 702, but Louisiana Code 
of Evidence article 703 remains in its original 1989 
form, similar to the prior Federal Rule. Louisiana 
courts treat federal opinions as very persuasive 
authority, especially Daubert v. Merrell Dow Phar-
maceuticals, Inc., 509 U.S. 579 (1993), General Elec-
tric Co. v. Joiner, 522 U.S. 136 (1997), Kumho Tire Co. 
v. Carmichael, 526 U.S. 137 (1999), and their progeny. 
See, e.g., State v. Foret, 628 So. 2d 1116, 1121–23 (La. 
1993); Indep. Fire Ins. Co. v. Sunbeam Corp., 99-2181, 
99-2257 (La. 2/29/00), 755 So. 2d 226. Louisiana 
Code of Evidence article 1425 governs all challenges 
to an expert’s qualifications or an opinion’s reli-
ability, which requires the challenges to be made 
sufficiently before trial. See Adolph v. Lighthouse 
Prop. Ins. Corp., 16-1275 (La. App. 1 Cir. 9/8/17, ___ 
So. 3d ___ (but opinion of court by only one judge, 
with two judges concurring); Brown v. Schwegmann, 
2005-0830, pp. 5–6 (La. App. 4 Cir. 4/25/07); 958 So. 
2d 721, 724.

Spoliation of Evidence
Louisiana law does not recognize an independent 
tort of negligent spoliation by a non-party. See Reyn-
olds v. Bordelon, 2014-2362, pp. 13–14 (La. 6/30/15), 
172 So. 3d 589, 600.

However, well- established jurisprudence holds 
that when a party fails to preserve evidence, the 
court may impose discovery sanctions and/or the 
trier of fact may infer that the evidence would be 
detrimental to that party unless the party explains 
the failure to preserve the evidence, although this 
inference appears to be permissive rather than man-
datory. See, e.g., Rodriguez v. Nw. Nat’l Ins. Co., 358 
So. 2d 1237, 1242 (La. 1978); Griffin v. Weingarden, 
99-1394, pp. 2–5 (La. App. 4 Cir. 1/26/00), 752 So. 
2d 308, 310–11, writ denied, 00-632 (La. 4/20/00), 
760 So. 2d 351; Pettifield v. Venture, Inc., 2000-0088, 
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p.3 (La. App. 3 Cir. 7/26/00), 770 So. 2d 811, 813–14, 
rev’d on other grounds, 2000-2502 (La. 11/17/00), 774 
So. 2d 154.

In Williams v. General Motors Corp., 93-0287, pp. 
3–5 (La. App. 4 Cir. 6/15/94), 639 So. 2d 275, 289–90, 
644 So. 2d 387, 388, the court held inadmissible an 
expert’s testimony where it was in part inconsistent 
and he did not preserve evidence about which he tes-
tified. However, in Kammerer v. Sewerage & Water 
Board, 93-1232, p. 3 (La. App. 4 Cir. 3/15/94), 633 
So. 2d 1357, 1358 (plurality opinion only), the court 
declined to shift the burden of proof because the 
destruction of the evidence was not intentional.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service is made within the state by having the sher-
iff of the parish (county) where the service is being 
made serve a person by either personal or domicili-
ary service (service at the person’s home). La. Code 
Civ. Proc. Ann. art. 1291 (2017). Service on a corpo-
ration, limited liability company, or unincorporated 
association is made on one of its registered agents, 
and in the absence of any such agent, on various offi-
cers, etc. La. Code Civ. Proc. Ann. arts. 1261, 1264, 
and 1266 (2017). Service on a partnership is made on 
one of its partners, and must be personal service. La. 
Code Civ. Proc. Ann. art. 1263 (2017).

If the party being served is not present in the 
state, service may be made by traceable shipping or 
by service as authorized in the jurisdiction where 
the service is to be made. La. Stat. Ann. §13:3203 
(2017). Failing that, in some circumstances service 
may be made on the secretary of state or an attor-
ney appointed to represent the unserved defendant. 
La. Code Civ. Proc. Ann. arts. 1262, 1266, and 5091 
(2017). With the possible exception of where new 
parties are added, service of supplemental and 
amending petitions may be made on the party’s 
attorney of record and generally may be made by 
mail. See La. Code Civ. Proc. Ann. art. 1313 (2017).

Answer Time
If the initial service is made within the state, the 
defendant has fifteen days to respond. La. Code Civ. 

Proc. Ann. art. 1001 (2017). If the initial service 
is made under Louisiana’s “long-arm” statute, the 
defendant has thirty days to respond. La. Stat. Ann. 
13:3205 (2017). To respond to any subsequent service 
(e.g., a supplemental petition), the defendant has the 
longer of the time remaining to respond to the origi-
nal service or ten days. La. Code Civ. Proc. Ann. art. 
1151 (2017).

The response may be exceptions, an answer, or 
both. Exceptions challenge matters including but 
not limited to service of process, venue, lack of juris-
diction, the vagueness or ambiguity of the petition, 
and time limitations. See La. Civ. Code Ann. arts. 
921-928 (2017). A defendant may plead exceptions 
with an answer, but filing an answer before pleading 
certain exceptions waives those exceptions. La. Code 
Civ. Proc. Ann. arts. 925(C), 926(B), and 928 (2017). 
After filing exceptions, the defendant can proceed 
with discovery without waiving the exceptions. Bick-
ham v. Sub Sea Int’l, Inc., 617 So. 2d 483 (La. 1993).

Particularity with Which Affirmative 
Defenses Must Be Raised
The answer must set forth all affirmative defenses. If 
such an affirmative defense is improperly designated 
as an incidental demand, and if justice so requires, 
the court shall treat the pleading as an affirmative 
defense. La. Code Civ. Proc. Ann. art. 1005 (2017). 
Louisiana employs a fact system of pleading, rather 
than notice pleading. Roberson v. Provident House, 
576 So. 2d 992, 994 (La. 1991). Pleading legal conclu-
sions, without supporting facts, is insufficient.
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