
Products Liability Defenses: A State-by-State Compendium   1

Maine

By Martha C. Gaythwaite

Restatement (Third) of Torts: 
Products Liability
On a certified question from First Circuit, Maine’s 
highest court, the Law Court, answered that Maine 
law recognizes a post-sale duty to warn known 
indirect purchasers in some circumstances, but 
expressly declined to adopt section 10 of the Third 
Restatement. Brown v. Crown Equip. Corp., 960 
A.2d 1188, 1190 (Me. 2008). The Law Court has cited 
positively to sections 2 and 5 of the Third Restate-
ment. See Burns v. Architectural Doors & Windows, 
19 A.3d 823, 826, 827 n.1 (Me. 2011). The Law Court 
has explicitly adopted section 3 of the Third Restate-
ment, providing for an inference that a product was 
defective in the absence of a known specific defect. 
Estate of Pinkham v. Cargill, Inc., 55 A.3d 1, 7–8 
(Me. 2012); see also McIlvaine v. Ford Motor Co., No. 
2:12-CV-111-DBH, 2013 WL 588934, at *7 (D. Me. 
Feb. 13, 2013) (referring to, and relying on, adoption 
of §3 of Restatement (Third) of Torts: Products Lia-
bility); Acadia Ins. Co. v. Fluid Management, Inc., No. 
2:15-cv-00008-JAW, 2015 WL 3869696, at *13 (D. Me. 
June 23, 2015).

Available Defenses
Assumption of Risk
The doctrine of voluntary—as distinguished from 
contractual—assumption of the risk has been abol-
ished in Maine. In a negligence case, a plaintiff’s 
encountering of a known risk created by a defendant 
is a form of contributory fault subject to analysis 
under Maine’s comparative fault statute. Merrill v. 
Sugarloaf Mountain Corp., 745 A.2d 378, 383–84 
(Me. 2000); Austin v. Raybestos- Manhattan, Inc., 
471 A.2d 280, 286 (Me. 1984); Wilson v. Gordon, 354 
A.2d 398, 401–03 (Me. 1976); 14 M.R.S. §156 (2017). 
However, assumption of the risk remains a viable 
defense to strict liability claims. Johnson v. Chrysler 
Corp., 187 F.R.D. 440, 442 (D. Me. 1999).

Contractual assumption of the risk, however, has 
not been abolished and remains consistent with 
Maine’s comparative fault statute. Wilson, 354 A.2d 
at 401. Contractual assumption of the risk appears to 
apply primarily to master- servant relationships. Id. 
Accordingly, if an injured worker bringing a product 
liability action has contracted to perform work of a 
dangerous nature, he assumes the risk of injury from 
“such dangers as are normally and necessarily inci-
dent to the occupation.” Id. (quoting Morey v. Maine 
Cent. R.R. Co., 131 A. 92, 93 (Me. 1926)). Thus, the 
worker’s assumption of that risk would likely consti-
tute a bar to recovery. It is unclear, however, whether 
such contractual assumption of the risk may be by 
virtue of an oral, as well as a written, contract.

The “professional rescuer rule” is a variation on 
assumption of the risk concepts, which, generally, 
“bars recovery by the rescuer when injury occurs as 
a consequence of the rescuer’s discharge of a profes-
sional duty.” Angelo v. Campus Crest at Orono, LLC, 
No. 1:15-cv-00469-NT, 2016 WL 2849437, at *14 (D. 
Me. Feb. 1, 2016) (noting that Maine Supreme Judi-
cial Court has not directly considered the rule, and 
observing that two Maine trial courts have rejected 
it). Maine has also retained the defense of assump-
tion of the risk in certain specific circumstances, 
including, e.g., equine activities, agritourism, and 
skiing. 7 M.R.S. §4103-A(1) (2017); 7 M.R.S. §252(1) 
(2017); 32 M.R.S. §15217(2) (2017).

Comparative Fault/Contributory Fault
Maine’s comparative fault statute applies to all 
tort actions, including those for strict products 
liability. 14 M.R.S. §156 (2017); Austin v. Raybestos- 
Manhattan, Inc., 471 A.2d 280, 286 (Me. 1984); 
Prentiss & Carlisle Co, Inc. v. Koehring- Waterous 
Div. of Timberjack, Inc., 972 F.2d 6, 10 (1st Cir. 1992). 
Any contributory fault chargeable to the plaintiff 
diminishes the amount awarded as compensatory 
damages, unless the plaintiff is deemed to be equally 
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or more at fault, in which case the plaintiff cannot 
recover. 14 M.R.S. §156 (2017). The jury makes 
the reduction not by a percentage, but by a dollar 
amount deemed just and equitable, having regard 
to the plaintiff’s share in the responsibility for his 
or her own damages. Id. Thus, Maine’s comparative 
fault statute is unique because it allows the jury to 
reduce a plaintiff’s total damages in disproportion to 
the jury’s determination of the amount of causative 
fault of the parties. Pomeroy v. Glidden, 695 A.2d 
1185, 1186 (Me. 1997); Pelletier v. Fort Kent Golf Club, 
662 A.2d 220, 223 (Me. 1995). A defendant in cases 
involving multiple defendants may, nevertheless, 
request of the jury the percentage of fault attribut-
able to each defendant. 14 M.R.S. §156 (2017).

In strict products liability, a defendant is at fault 
if it places into the stream of commerce a product 
that is defective and unreasonably dangerous. 
Austin, 471 A.2d at 285. Fault on the part of the 
plaintiff includes voluntarily and unreasonably 
proceeding to encounter a known danger. Id. at 
286–87. Fault of a plaintiff does not include contrib-
utory negligence consisting of merely a failure to 
discover a defect or guard against the possibility of 
its existence. Id. at 288.

In negligence actions, fault on the part of a plain-
tiff is the failure to use ordinary care for one’s own 
safety. Isaacson v. Husson College, 297 A.2d 98, 103 
(Me. 1972). Ordinary care is care that the reasonable 
and prudent person would exercise under the same 
or similar circumstances. Roy v. Merrill, 267 A.2d 
386, 388 (Me. 1970). The plaintiff’s negligence is 
compared and apportioned to either reduce or defeat 
entirely any recovery as outlined above. 14 M.R.S. 
§156 (2017). The damages awarded in a loss of con-
sortium claim are also subject to reduction based on 
the comparative fault of the spouse or parent. Steele 
v. Botticello, 21 A.3d 1023, 1027 (Me. 2011).

Comparative fault focuses on whether the plain-
tiff’s fault is a proximate cause of the underlying 
harm that gave rise to the plaintiff’s damages. Searles 
v. Fleetwood Homes of Pa., Inc., 878 A.2d 509, 520–21 
(Me. 2005); Walter v. Wal-Mart Stores, Inc., 748 A.2d 
961, 971, n. 7 (Me. 2000).

Seat Belts—Failure to Use
In any accident involving an automobile, the non-use 
of seatbelts or of a child car seat in that accident is 
not admissible as evidence (on the issues of either 

comparative negligence or mitigation of damages) 
in any civil trial arising out of that accident. 29-A 
M.R.S. §2081(5) (2017). The statute, however, does 
not preclude evidence concerning use of seatbelts 
(only non-use) in the accident at issue or of prior 
nonuse of seatbelts. State v. Irving, 818 A.2d 204, 
209 (Me. 2003). Maine has not considered whether 
the statute would be applicable in a design or crash-
worthiness case. Courts have refused to analogously 
apply the seatbelt statute to limit a “helmet defense” 
in motorcycle cases. Piche v. Nugent, 436 F.Supp.2d 
193, 202–03, n. 7 (D. Me. 2006).

Misuse of Product
The Law Court has specifically declined to decide 
whether “misuse” of a product by a plaintiff making 
a strict liability claim, which the Court notes will 
traditionally defeat a strict liability claim, constitutes 
contributory negligence for purposes of defining a 
plaintiff’s fault under Maine’s comparative negli-
gence statute. Austin v. Raybestos- Manhattan, Inc., 
471 A.2d 280, 286 n.8 (Me. 1984); Small v. General 
Motors Corp., No. 05-131-P-H, 2006 WL 3332989, 
at *28 (D. Me. Nov. 15, 2006). When the plaintiff 
deliberately and chronically misuses a product in the 
face of known danger, the manufacturer has no duty 
to warn. Hatch v. Me. Tank Co., 666 A.2d 90, 94–95 
(Me. 1995).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
The plaintiff must prove that the defective or unrea-
sonably dangerous product reached the user or con-
sumer without significant change in the condition in 
which it was sold. 14 M.R.S. §221 (2017). A change is 
significant only if it relates to the essential features 
and safety of the product. Marois v. Paper Convert-
ing Mach. Co., 539 A.2d 621, 624 (Me. 1988). Even 
if a significant change to the product has occurred, 
the manufacturer is not relieved of liability if the 
plaintiff proves that the modification or change 
was, or should have been, foreseeable and that the 
change: (a) was a contributing cause of the injury; 
(b) enhanced the injury; or, (c) increased the likeli-
hood of its occurrence. Id.
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Unavoidably Unsafe Products
Maine courts have yet to explicitly address the 
unavoidably unsafe product defense. See Violette v. 
Smith & Nephew Dyonics, Inc., 62 F.3d 8, 13 n. 3 (1st 
Cir. 1995) (discussing unavoidably unsafe doctrine 
and not commenting on whether it reflects Maine 
law). Generally, Maine follows the “danger utility 
test,” which weighs the “utility of the product against 
the danger it presents.” St. Germain v. Husqvarna 
Corp., 544 A.2d 1283, 1285 (Me. 1988). This involves 
“an examination of utility, risk, and the feasibility of 
safer alternatives.” Violette, 62 F.3d at 12–13.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Where a danger involved in using a product is 
obvious, apparent, and discernible to an ordinary 
reasonable person by casual inspection, the man-
ufacturer or supplier has no duty to warn of the 
danger. Brawn v. Oral Surgery Assocs., 819 A.2d 1014, 
1027 (Me. 2003); Hatch v. Me. Tank Co., 666 A.2d 90, 
94 (Me. 1995); Lorfano v. Dura Stone Steps, Inc., 569 
A.2d 195, 197 (Me. 1990). Note, however, a manu-
facturer or supplier may have a duty to warn of even 
obvious dangers or hazards if it is foreseeable that 
users of the product will proceed to encounter that 
hazard out of necessity, lack of a safe, apparent alter-
native, or through momentary inadvertence. Hatch, 
666 A.2d at 94.

Informed Intermediary
This defense has not been accepted or rejected by the 
Law Court. The First Circuit has opined that Maine 
will adopt the “learned intermediary” doctrine, 
which provides that the manufacturer of a medical 
device or prescription drug must warn the physi-
cian and not the patient directly. Violette v. Smith & 
Nephew Dyonics, Inc., 62 F.3d 8, 13 (1st Cir. 1995); 
Doe v. Solvay Pharms., Inc., 153 F. App’x 1, 3 (1st Cir. 
2005) (reaffirming Violette). The Federal District 
Court for the District of Maine applied the “learned 
intermediary” doctrine in Doe v. Solvay Pharmaceu-
ticals, Inc., 350 F. Supp. 2d 257, 273–74 (D. Me. 2004), 
as did a state superior court in Tardy v. Eli Lily & Co., 
CV-03-538, 2004 WL 1925536, at *3 (Me. Super. Aug. 
3, 2004).

Sealed Containers
Maine courts have yet to address the applicability 
of the sealed containers defense to a products liabil-
ity action.

Fault of Others
In a case involving multi- party defendants, each 
defendant shall be jointly and severally liable to the 
plaintiff for the full amount of the plaintiff’s dam-
ages. 14 M.R.S. §156 (2017). However, any defendant 
shall have the right through the use of special inter-
rogatories to request of the jury the percentage of 
fault contributed by each defendant. Id.

A plaintiff’s employer may not be joined as a party 
defendant in a product liability action because of 
the exclusive remedy provisions of Maine’s Workers’ 
Compensation Act. 39-A M.R.S. §104 (2017). For the 
same reasons, the employer cannot be held liable to 
named defendants under theories of non- contractual 
indemnification or non- contractual contribution. 
McKellar v. Clark Equip. Co., 472 A.2d 411, 416 (Me. 
1984) (construing predecessor statute to Maine 
Workers’ Compensation Act). An employer failing 
to secure the payment of compensation as required 
by the Act, however, may be subject to a civil action 
at the election of the employee. 39-A M.R.S. §401(1) 
(2017). If the employee does bring a civil action, the 
employer’s defense of comparative fault is unavail-
able. Id.

Finally, the Law Court has held that a jury cannot 
impute the negligence of a parent to minor plaintiff 
for purposes of assessing comparative fault. LaBier v. 
Pelletier, 665 A.2d 1013, 1016 (Me. 1995).

Preemption
The Law Court has not expressly accepted or rejected 
the preemption doctrine in the product liability 
context. In an asbestos action, a federal district 
court refused to presume federal preemption in 
the absence of a clear conflict between federal and 
state legislation in a field that states have tradi-
tionally occupied. In re All Me. Asbestos Litigation 
(BIW Cases), 589 F. Supp. 1563, 1568–69 (D. Me. 
1984). In Director of Bureau of Labor Standards v. 
Fort Halifax Packing Co., 510 A.2d 1054, 1057 (Me. 
1986), the court cautioned that “preemption is not a 
favored concept.”
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Compliance with Standards
Compliance with standards is not a defense per se; 
however, evidence of a product’s compliance with 
industry or regulatory standards may be properly 
considered by the trier of fact as evidence of a defen-
dant’s due care. See Maravell v. R.J. Grondin & Sons, 
914 A.2d 709, 712–13 (Me. 2007) (expert’s conclusion 
that blasting was not conducted within acceptable 
industry standards would support finding that 
defendant breached its duty); Bernier v. Raymark 
Indus., Inc., 516 A.2d 534, 537–40 (Me. 1986) (state-
of-the-art evidence may be introduced in failure- to- 
warn products liability case).

Government Contractor Defense
The availability of the government contractor 
defense under Maine law is undecided. In In re All 
Me. Asbestos Litigation, 575 F. Supp. 1375, 1377–80 
(D. Me. 1983), the court discussed the competing 
public policies raised by the defense, but ruled only 
that the defense should not be stricken as a matter 
of law.

State-of-the-Art
A manufacturer’s compliance with the state-of-the-
art is not a defense as such. However, state-of-the-art 
evidence may be introduced in a failure- to- warn case 
under Maine’s products liability statute when the 
manufacturer seeks to show that it neither knew nor 
reasonably could have known of dangerous charac-
teristics of a product. Bernier v. Raymark Indus., Inc., 
516 A.2d 534, 537–40 (Me. 1986).

Privity of Contract
Lack of privity is no defense in actions against man-
ufacturers, sellers, or suppliers of defective goods, 
based either on negligence or strict liability. 14 
M.R.S. §161 (2017); Adams v. Buffalo Forge Co., 443 
A.2d 932, 939 (Me. 1982).

Disclaimers of Liability
Pursuant to Maine’s Uniform Commercial Code, 
consequential damages, which are defined by statute 
to include bodily injury, may be limited or excluded 
unless the limitation or exclusion is unconscionable. 
11 M.R.S §2-719(3) (2017). The Code further states, 
however, that the limitation of consequential dam-

ages for injury to the person in the case of consumer 
goods is prima facie unconscionable, whereas the 
limitation of damages for commercial loss is not. Id. 
The basic test of unconscionability is whether, in the 
light of the general commercial background and the 
commercial needs of the particular trade or case, the 
clauses involved are so one-sided as to be unconscio-
nable at the time of the making of the contract. See 
11 M.R.S. §2-302 (2017) and comments thereto.

Failure to Mitigate Damages
A plaintiff has a duty to use reasonable efforts to 
mitigate damages. Lindsey v. Mitchell, 544 A.2d 
1298, 1301 (Me. 1988). A defendant, though, has the 
burden of proving that mitigation was feasible. Id. 
A plaintiff’s duty to mitigate damages focuses on 
whether the plaintiff took reasonable steps to avoid 
or reduce damages after suffering an injury or a loss 
that was proximately caused by the tortious conduct 
of the defendant. Searles v. Fleetwood Homes of Pa., 
Inc., 878 A.2d 509, 521 (Me. 2004); Walter v. Wal-
Mart Stores, Inc., 748 A.2d 961, 971 (Me. 2000).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury

“One who sells any goods or products in a 
defective condition unreasonably dangerous 
to the user or consumer or to his property is 
subject to liability for physical harm thereby 
caused to a person… or to his property….” 14 
M.R.S. §221 (2017) (emphasis added).

Maine has adopted the majority approach that does 
not permit recovery for a defective product’s damage 
to itself. Oceanside at Pine Point Condos. Owners 
Ass’n v. Peachtree Doors, Inc., 659 A.2d 267, 270 (Me. 
1995). To determine what constitutes the product, 
the court will look to the product purchased by the 
plaintiff rather than the product sold by the defen-
dant. Id. at 271 (concluding that allegedly leaking 
windows were integrated into condominium units as 
purchased by plaintiffs and therefore damage to con-
dominium from defective windows was merely dam-
age to the product itself); see also Thick Tech Sys., Inc. 
v. Methuen Constr. Co., No. 2:15-CV-76-DBH, 2017 
WL 2683956, at *2 (D. Me. June 21, 2017) (noting 
that the Maine Law Court has not had occasion to 
address the economic loss doctrine since 1995 and 
stating that “the coverage of Maine’s economic loss 
doctrine is uncertain”) (citing In re Hannaford Bros. 
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Co. Customer Data Sec. Breach Litig., 613 F. Supp. 
2d 108, 126–28 (D. Me. 2009), aff’d in part, rev’d in 
part sub nom, 659 F.3d 151 (1st Cir. 2011) (observing 
that the Law Court has not had occasion to decide 
whether the economic loss doctrine prevents tort 
recovery altogether for purely economic damages 
incurred by parties to a contractual relationship)).

Statutes of Limitation
For both strict liability and negligence claims, the 
statute of limitations is six years from the date of 
injury. 14 M.R.S. §752 (2017). For breach of warranty 
actions, the statute of limitation is four years from 
the date of delivery. See Oceanside at Pine Point Con-
dos. Owners Ass’n v. Peachtree Doors, Inc., 659 A.2d 
267, 272 (Me. 1995); 11 M.R.S. §2-725 (2017).

Statutes of Repose
None.

Useful Safe Life
This defense has not yet been addressed by 
Maine courts.

Other Defenses
The defendant may claim that there was an inter-
vening or superseding event that breaks the chain of 
causation stemming from the original actor’s con-
duct. The intervening cause must also be a supersed-
ing cause that is neither anticipated nor reasonably 
foreseeable. Ames v. Dipietro-Kay Corp., 617 A.2d 
559, 561 (Me. 1992).

Another defense that may be asserted is that the 
allegedly defective instrumentality is not a “product” 
for purposes of the products liability statute. For 
example, electricity flowing through a transmission 
line is not a product. Fuller v. Cent. Me. Power Co., 
598 A.2d 457, 460–61 (Me. 1991).

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury cases, all damages or physical 
harm to a person proximately caused by the defec-
tive and unreasonably unsafe condition of the 
product are recoverable. In addition, the plaintiff’s 

spouse may bring a claim for loss of consortium, 
if applicable.

In wrongful death cases, the decedent’s surviving 
spouse, children or heirs may recover damages for 
the pecuniary injuries they have suffered as a result 
of the death; the loss of the decedent’s comfort, 
society and companionship, including any damages 
for emotional distress arising from the same facts 
as those constituting the underlying claim (capped 
at $500,000); and punitive damages (capped at 
$250,000). The estate may also recover damages 
for reasonable medical and funeral expenses. 18-A 
M.R.S. §2-804 (2017).

Limitations

There are no statutory limitations on compensatory 
damages, other than in wrongful death cases, where 
recovery for the loss of consortium, including the 
emotional distress of the decedent’s spouse, is lim-
ited to $500,000 and recovery of punitive damages is 
limited to $250,000. 18-A M.R.S. §2-804 (2017).

Punitive Damages
Insurability

The Law Court has not yet addressed, in the con-
text of general liability insurance, whether punitive 
damages are insurable. Tuttle v. Raymond, 494 
A.2d 1353, 1360 n.20 (Me. 1985) (noting that many 
issues concerning the availability of punitive dam-
ages, including whether one can insure against the 
assessment of punitive damages, remain for future 
consideration). In the specific context of uninsured 
motorist coverage, however, the Court has held 
that punitive damages are not insurable. Braley v. 
Berkshire Mut. Ins. Co., 440 A.2d 359, 361–63 (Me. 
1982). The Court so held based upon, inter alia, the 
policy and statutory language requiring uninsured 
motorist coverage for damages for bodily injury, and 
upon the principle that such coverage was intended 
to protect an insured to the extent of his loss and 
punitive damages compensate neither actual loss nor 
injuries which would otherwise go without redress. 
Id. Similar arguments could be made in the context 
of general liability insurance. See id. at 363 (noting 
that punitive damages offer at least the possibility 
of some small deterrent effect in the liability insur-
ance context because the insured’s premiums can 
be raised).
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Recoverability

Punitive damages are available in Maine only upon 
proof by clear and convincing evidence that a defen-
dant acted with either express or implied malice. 
Tuttle v. Raymond, 494 A.2d 1353, 1361 (Me. 1985). 
Implied malice may be demonstrated where deliber-
ate conduct by the defendant, although motivated by 
something other than ill will toward the plaintiff, is 
so outrageous that malice toward a person injured as 
a result of that conduct can be implied. Id. However, 
implied malice will not be established by proving a 
mere reckless disregard of the circumstances. Id.; see 
also St. Francis de Sales Fed. Credit Union v. Sun Ins. 
Co., 818 A.2d 995, 1001 (Me 2002).

Contribution
There is an enforceable right of contribution among 
negligent joint tortfeasors. Bedell v. Reagan, 192 A.2d 
24, 26 (Me. 1963). Contribution is denied in cases of 
intentional wrongdoing and is permitted only where 
liability is imposed for conduct that is not morally 
blameworthy. Bedard v. Greene, 409 A.2d 676, 677 
(Me. 1979). Finally, a joint tortfeasor directly liable 
for the injury of another may seek contribution from 
another joint tortfeasor whose fault also caused 
injury of the other, but who was not legally liable to 
that person under Maine’s comparative fault statute 
because his fault was not greater than that of the 
injured person. Otis Elevator Co. of Me., Inc. v. F.W. 
Cunningham & Sons, 454 A.2d 335, 340 (Me. 1983).

Indemnification
There is no statutory indemnification in Maine, but 
indemnification may be asserted by contractual 
provision. Such clauses will be strictly construed 
against extending indemnity to include recovery 
by the indemnitee for his own negligence. Emery 
Waterhouse Co. v. Lea, 467 A.2d 986, 993 (Me. 1983). 
Releases saving a party from liability for damages 
caused by his own negligence are not void as against 
public policy. Id.

Joint and/or Several Liability
Under Maine’s comparative negligence statute, each 
of several defendants shall be jointly and severally 
liable to the plaintiff for the full amount of the plain-
tiff’s damages. 14 M.R.S. §156 (2017). However, any 
defendant shall have the right through the use of 

special interrogatories to request of the jury the per-
centage of fault contributed by each defendant. Id.

Successor Liability
The issue of the liability of a successor manufacturer 
for injuries caused by the products of the predecessor 
has not yet been addressed in Maine.

Market Share Liability
Not yet addressed in Maine.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern instructions are not available in strict liabil-
ity actions. For sample instructions, see Alexander, 
Maine Jury Instruction Manual (2017 ed.).

Design or Manufacturing Defect

In a design case the plaintiff must prove: (1) that 
the defendant sold the good or product in a defec-
tive condition unreasonably dangerous to the 
user; (2) that the defendant might reasonably have 
expected the plaintiff to use the product; (3) that the 
product reached the user without significant and 
unforeseen change in the condition in which it was 
sold; and (4) that the defect was the proximate cause 
of the plaintiff’s injuries. See 14 M.R.S. §221 (2017); 
Bouchard v. Am. Orthodontics, 661 A.2d 1143, 1145 
(Me. 1995); Pottle v. Up-Right, Inc., 628 A.2d 672, 
674–75 (Me. 1993); Fuller v. Cent. Me. Power Co., 598 
A.2d 457, 460–61 (Me. 1991).

In examining whether or not a product design is 
“unreasonably dangerous,” a jury will be asked to 
apply the so-called “danger utility test.” See Guig-
gey v. Bombardier, 615 A.2d 1169, 1172 (Me. 1992); 
St. Germain v. Husqvarna Corp., 544 A.2d 1283, 
1285 (Me. 1988). The three factors examined under 
this test are the utility of the design, the risk of the 
design, and the feasibility of safer alternatives. Id.; 
Espeaignnette v. Gene Tierney Co., 43 F.3d 1, 6 & n.7 
(1st Cir. 1994). Thus, “if a manufacturer can elim-
inate a hazard without excessive cost and without 
unacceptable interference with product function, 
the manufacturer has the obligation to design out 
the hazard rather than simply warn of its existence.” 
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Cent. Me. Power Co. v. Foster Wheeler Corp., 684 F. 
Supp. 724, 739 (D. Me. 1988).

Failure to Warn

“An action for failure to warn requires a three part 
analysis: (1) whether defendant had a duty to warn 
the plaintiff; (2) whether the actual warning on the 
product, if any, was inadequate; and (3) whether 
the inadequate warning proximately caused the 
plaintiff’s injury.” Bouchard v. Am. Orthodontics, 
661 A.2d 1143, 1145 (Me. 1995); Pottle v. Up-Right, 
Inc., 628 A.2d 672 (Me. 1993). Under this theory, 
a manufacturer of a product will be held liable for 
injuries caused to a user of the product even though 
faultlessly made, if it is determined to be “unreason-
ably dangerous to place the product in the hands of 
a user without a suitable warning and the product is 
supplied and no warning is given.” Lorfano v. Dura 
Stone Steps, Inc., 569 A.2d 195, 196 (Me. 1990) (quot-
ing Canifax v. Hercules Powder Co., 46 Cal. Rptr. 552, 
552 (Cal. Ct. App. 1965)). This imposition of liability 
depends upon the manufacturer’s responsibility to 
inform users and consumers of dangers about which 
the manufacturer knew or should have known at 
the time the product was sold. Bernier v. Raymark 
Indus., Inc., 516 A.2d 534, 540 (Me. 1986).

A manufacturer’s duty does not extend to dan-
gers that are obvious and apparent. Hatch v. Me. 
Tank Co., 666 A.2d 90, 94 (Me. 1995); Lorfano, 569 
A.2d at 197. A manufacturer has a duty to warn of 
even obvious dangers, however, if it is foreseeable 
that users will encounter the hazard out of neces-
sity, lack of safe alternative, or through momentary 
inadvertence. Hatch, 666 A.2d at 94; Marois v. Paper 
Converting Mach. Co., 539 A.2d 621, 624 (Me. 1988). 
In addition, the supplier of a safe product does not 
have the duty to warn of another supplier’s danger-
ous product. Bouchard v. Am. Orthodontics, 661 A.2d 
1143, 1145 (Me. 1995).

Post-Sale Duties

Maine law recognizes a post-sale duty to warn indi-
rect, known purchasers of risks known to the man-
ufacturer. Brown v. Crown Equip. Corp., 960 A.2d 
1188, 1193–94 (Me. 2008). Manufacturers subject 
to the jurisdiction of Maine courts cannot ignore 
post-sale knowledge of dangers associated with their 
products and they must take reasonable steps to 

warn of defects discovered or reasonably discover-
able after the sale. See id.

Vendor or Distributor

A vendor or distributor of a product will be held lia-
ble under a theory of strict liability if harm is caused 
to an individual whom the vendor or distributor 
might reasonably have expected to use or be affected 
by the goods. 14 M.R.S. §221 (2017).

Proof in Negligence Actions
Pattern Jury Instructions

As noted above, pattern instructions are not avail-
able in Maine. For sample instructions, see Alexan-
der, Maine Jury Instruction Manual (2017 ed.).

Design or Manufacturing Defect

Elements of proof in a negligent design or manufac-
ture case are the same as with any other negligence 
action at common law in Maine. Adams v. Buffalo 
Forge Co., 443 A.2d 932, 938 (Me. 1982). Accordingly, 
a plaintiff must prove: (1) that the defendant owed 
a duty of care to the plaintiff; (2) that defendant 
breached its duty of care; and (3) that defendant’s 
breach of duty was the actual and legal cause of 
injury suffered by the plaintiff. Id. In proving neg-
ligent design and manufacture, the plaintiff must 
prove that the product was defectively designed, 
exposing the user to an unreasonable risk of harm. 
Guiggey v. Bombardier, 615 A.2d 1169, 1171 (Me. 
1992) (quoting Stanley v. Schiavi Mobile Homes, Inc., 
462 A.2d 1144, 1148 (Me. 1983)).

Failure to Warn

The analysis for a negligent failure to warn case is 
basically the same as the analysis in a strict liability 
failure to warn action. Pottle v. Up-Right, Inc., 628 
A.2d 672, 675 (Me. 1993). Manufacturers have a duty 
to warn users and consumers about dangers that the 
manufacturer either knew or should have known at 
the time the product was sold. Bernier v. Raymark 
Indus., Inc., 516 A.2d 534, 540 (Me. 1986). A manu-
facturer’s duty, however, does not extend to dangers 
that are open and apparent. Hatch v. Me. Tank Co., 
666 A.2d 90, 94 (Me. 1995); Howe v. Stubbs, 570 A.2d 
1203, 1203–04 (Me. 1990); Lorfano v. Dura Stone 
Steps, Inc., 569 A.2d 195, 197 (Me. 1990).



8   Products Liability Defenses: A State-by-State Compendium   Maine

Evidence
Qualification of Expert Witness

The admissibility of expert evidence is set forth in 
Rule 702 of the Maine Rules of Evidence: “A witness 
who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the 
form of an opinion or otherwise if such testimony 
will help the trier of fact to understand the evidence 
or to determine a fact in issue.” Assuming the expert 
is qualified and there is probative value under Rule 
403 of the Maine Rules of Evidence, “[t]he controlling 
criteria regarding the admissibility of expert testi-
mony… are whether in the sound judgment of the 
presiding Justice the testimony to be given is rele-
vant and will assist the trier of fact to understand 
the evidence or to determine a fact in issue.” State 
v. Williams, 388 A.2d 500, 504 (Me. 1978). Maine 
has embraced the principles set forth in Daubert 
v. Merrell Dow Pharms., Inc., 509 U.S. 579 (1993), 
and its progeny for determining when an expert’s 
opinion should be admissible. See, e.g., State v. Mac-
Donald, 718 A.2d 195, 198–99 (Me. 1998). However, 
the Law Court has declined to formally adopt the 
Daubert standard. State v. Bickart, 963 A.2d 183, 189 
(Me. 2009).

Maine state courts have not yet had occasion 
to determine whether the courts should utilize 
the same gatekeeper functions propounded by the 
Daubert Court when the expert testimony in ques-
tion is technical rather than scientific in nature but 
there is no reason to believe that Maine would not 
make this logical leap. See Filanowski v. Wal-Mart 
Stores, Inc., 99-147-B-H, 2000 WL 761890, *1 (D. Me. 
Apr. 6, 2000) (citing with approval Kumho Tire Co. v. 
Carmichael, 526 U.S. 137 (1999)).

Spoliation of Evidence

Maine state courts have not yet had occasion to rule 
on the issue of lost or destroyed evidence in prod-
ucts actions. However, Rule 1004 of the Maine Rules 
of Evidence provides that where the original piece 
of evidence was not destroyed in bad faith, copies 
or reproductions of such evidence are admissible. 
In practice, this likely means that sanctions, such 
as excluding testimony about the evidence, will be 
imposed only where the product is spoiled inten-
tionally by the party controlling it. See Driggin v. 
Am. Sec. Alarm Co., 141 F. Supp. 2d 113, 120 (D. 
Me. 2000) (the remedy for spoliation of evidence is 

sanctions, including dismissal of the case, the exclu-
sion of evidence, or a jury instruction on the spolia-
tion inference).

The Law Court has not recognized a cause of 
action for spoliation of evidence. Parlin v. Cum-
berland County, 659 F. Supp. 2d 201, 211 n.10 (D. 
Me. 2009).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service may be made upon any officer, director, 
or general agent of a domestic corporation. Me. R. 
Civ. P. 4(d)(8). If no such officer or agent be found, 
service may be made upon any person in the actual 
employment of the corporation. Me. R. Civ. P. 4(d)
(8). If no employee be found, then by alternate 
means as ordered by the court upon motion, pro-
vided that the plaintiff’s attorney also sends a copy 
of the summons and complaint to the corporation 
by registered or certified mail, addressed to the 
corporation’s principal office as reported on its 
latest annual return. Id. Alternatively, service may 
be made by delivering a copy of the summons and 
complaint to an agent or attorney in fact authorized 
to receive service on behalf of the corporation, pro-
vided that any further notice required by the statute 
shall also be given. Id.; 13-C M.R.S. §512 (2017); 5 
M.R.S. §113 (2017).

Service may be made upon a foreign corpora-
tion by serving any officer, director, or agent; or by 
leaving copies of the summons and complaint at an 
office or place of business of the corporation within 
the state; or by delivering a copy of the summons 
and complaint to any agent or attorney in fact autho-
rized by appointment or by statute to receive or 
accept service on behalf of the corporation, provided 
that any further notice required by the statute shall 
also be given. Me. R. Civ. P. 4(d)(9); 13-C M.R.S. 
§1510-A (2017); 5 M.R.S. §113 (2017). Maine’s long-
arm statute permits service upon any foreign corpo-
ration who, inter alia, transacts business within the 
state, commits a tortious act within the state, or who 
owns, uses or possesses real estate within the state. 
14 M.R.S. §704-A (2017).

Answer Time
20 days after service. Me. R. Civ. P. 12(a).
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Particularity with which Affirmative 
Defenses must be Raised
Notice pleading is sufficient. Me. R. Civ. P. 8. Particu-
larity is not required except to the extent set forth in 
Rule 9 of the Maine Rules of Civil Procedure.
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