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T he reader should note that the Court of Appeals 
is the highest state court in Maryland, and is 

cited in this chapter as Md. The intermediate appel-
late court in Maryland is titled the Court of Special 
Appeals, and is cited in this chapter as Md. App.

Restatement (Third) of Torts: 
Products Liability
Maryland’s acceptance of the various sections of 
the Third Restatement will be on a case-by-case and 
section-by-section basis, in conformity with Mary-
land’s gradual adoption of many of the sections of 
the Second Restatement. In Halliday v. Sturm, Ruger 
& Co., the risk-utility standard articulated for design 
defect cases in Section 2 of the Third Restatement 
was considered, but not adopted. 368 Md. 186, 209 
(Md. 2002). The court also mentioned, but declined 
to adopt, Sections 3 and 4 of the Third Restatement. 
Id. at 203–04. More recently, the District Court of 
Maryland analyzed Halliday and concluded that the 
risk-utility test articulated in the Third Restatement 
does apply to certain design defect cases in Mary-
land, such as in alleged cases of defective seatbacks 
in motor vehicles. Lloyd v GMC, 275 F.R.D. 224, 228–
30 (D. Md. 2011). Section 6 of the Third Restatement, 
“Liability of Commercial Seller… [for] Prescription 
Drugs…” did not afford a defense for a pharmacy 
under the learned intermediary doctrine; the phar-
macy gave express directions that constituted an 
express warranty. Rite Aid Corp. v. Levy-Gray, 391 
Md. 608, 631–34 (Md. 2006).

Available Defenses
Assumption of Risk
The doctrine of assumption of risk has been recog-
nized for over a century. See Yates v. McCullough Iron 
Co., 69 Md. 370 (Md. 1888); McHenry v. Marr, 39 Md. 
510, 533 (Md. 1874). The test applied is a subjective 
one, distinguishing this defense from contributory 

negligence. It requires a subjective analysis of the 
plaintiff’s conduct. Poole v. Coakley & Williams Con-
str., Inc., 423 Md. 91, 114 n.10 (Md. 2011); Bailey v. 
Wash. Metro. Area Transit Auth., No. CBD-15-1731, 
2016 WL 1391820, at *3 (D. Md. Apr. 08, 2016).

To establish the defense of assumption of risk, the 
defendant must prove that the plaintiff knew of, and 
appreciated, the particular risk created by the defect, 
voluntarily encountered the risk while recognizing 
the danger, and made an unreasonable decision to 
encounter the known risk. See ADM P’ship. v. Mar-
tin, 348 Md. 84, 90–91 (Md. 1997); Bailey, 2016 WL 
1391820, at *3. The defense will not be applied unless 
it is shown that the risk of danger was fully known 
and understood by the plaintiff. Poole, 423 Md. at 
115 (quoting Schroyer v. McNeal, 323 Md. 275, 283 
(Md. 1991)). This issue is typically a question of the 
jury “unless the undisputed evidence and all per-
missible inferences therefrom clearly establish that 
the risk of danger was fully known to and under-
stood by the plaintiff.” Bailey, 2016 WL 1391820, at 
*3 (emphasis deleted) (citations omitted). If proven, 
assumption of risk bars recovery under a strict lia-
bility theory, although contributory negligence does 
not. Montgomery Cty. v. Valk Mfg. Co., 317 Md. 185, 
188 (Md. 1989) (citing Ellsworth v. Sherne Lingerie, 
Inc., 303 Md. 581, 597 (Md. 1985)); Anthony Pools, 
Div. of Anthony Indus., Inc. v. Sheehan, 295 Md. 285, 
299 (Md. 1983)); see also Bailey, 2016 WL 1391820, at 
*3 (citing Prudential Sec. Inc. v. e-Net, Inc., 140 Md. 
App. 194, 226 (Md. Ct. Spec. App. 2001)).

The distinction between contributory negligence 
and assumption of risk is set forth in Poole. “Con-
tributory negligence… means negligence which con-
tributes to cause a particular accident which occurs, 
while assumption of risk of accident means volun-
tar[il]y incurring [the risk] of an accident which may 
not occur… assumption of the risk defeats recovery 
because it is a previous abandonment of the right to 
complain if an accident occurs.” Poole, 423 Md. at 
111–12 (second substitution added) (citation omit-
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ted); see also Restatement (Second) of Torts §402A 
cmt. n (Am. Law Inst. 1965).

Contributory Negligence
Maryland remains among the handful of states (MD, 
D.C., VA, NC, AL, SD, and MT) that have rejected 
comparative negligence. Coleman v. Soccer Ass’n. of 
Columbia, 432 Md. 679, 695 (Md. 2013) (affirming 
Harrison v. Montgomery Cty. Bd. of Educ., 295 Md. 
442, 463 (Md. 1983)). Although a number of bills 
that would establish the principle of comparative 
negligence have been introduced over the years, the 
Maryland General Assembly has repeatedly failed 
to enact the legislation. Id. at 682 (stating that “such 
change ‘involves fundamental and basic public 
policy considerations properly to be addressed by 
the legislature.’”). The plaintiff’s failure to act as a 
reasonable or ordinarily prudent person in order to 
protect his or her own safety completely bars recov-
ery, no matter how slight that negligence is in com-
parison to that of the defendant. Warsham v. James 
Muscatello, Inc., 189 Md. App. 620, 639 n.10 (Md. Ct. 
Spec. App. 2009) (citing Kassama v. Magat, 136 Md. 
App. 637, 657 (Md. Ct. Spec. App. 2001), aff’d, 368 
Md. 113 (Md. 2002)).

Contributory negligence was adopted in Maryland 
in 1847. To bar recovery, a defendant must show that 
the plaintiff breached the duty of care and that the 
breach was a contributing cause of the injury. See 
Major v. CSX Transp. Inc., 278 F. Supp. 2d 597, 616 
(D. Md. 2003) (citing Rosenthal v. Mueller, 124 Md. 
App. 170, 173–74 (Md. Ct. Spec. App. 1998)). To allow 
the issue of contributory negligence to go to the jury, 
it is only necessary that there be evidence “beyond 
‘a mere scintilla.’” Union Mem’l Hosp. v. Dorsey, 125 
Md. App. 275, 282 (Md. Ct. Spec. App. 1999) (quot-
ing Chudson v. Ratra, 76 Md. App. 753, 756 (Md. Ct. 
Spec. App. 1988)).

In products liability actions brought under a neg-
ligence theory, contributory negligence is recognized 
as a defense. See Mayor & City Council of Balt. v. 
Utica Mut. Ins. Co., 145 Md. App. 256, 288, (Md. Ct. 
Spec. App. 2002). In strict products liability actions, 
however, Maryland courts follow the position of the 
Restatement (Second) of Torts Section 402A, com-
ment n, which states that contributory negligence, 
as distinguished from the assumption of risk, is not 
a defense to strict liability actions. See Singleton v. 
Manitowoc Co., 727 F. Supp. 217, 226–27 (D. Md. 

1989); Ellsworth v. Sherne Lingerie, Inc., 303 Md. 
581, 597 (Md. 1985); Anthony Pools, Div. of Anthony 
Indus., Inc. v. Sheehan, 295 Md. 285, 299 (1983), aff’g, 
50 Md. App. 614, 620–26 (Md. Ct. Spec. App. 1982)); 
Montgomery Cty. v. Valk Mfg. Co., 317 Md. 185, 188 
(Md. 1989).

Seat Belts—Failure to Use
Seatbelts are required equipment for all motor vehi-
cles. Md. Code Ann., Transp. §22-412 (West 2017). 
Every driver of a motor vehicle must wear a seat belt 
and must ensure that each outboard front seat occu-
pant under 16 years of age uses a seat belt. Md. Code 
Ann., Transp. §22-412.3(b)–(c) (West 2017). Failure 
to use a seat belt may not be introduced as evidence 
of negligence or contributory negligence, to limit 
liability, or to diminish recovery. Id. §22-412.3(h); 
Ramrattan v. Burger King Corp., 656 F. Supp. 522, 
527 (D. Md. 1987). This evidence, however, will not 
be stricken from the complaint as there is “nothing 
scandalous or prejudicial about the allegation[]” that 
the plaintiff did not wear their seatbelt while riding 
in a vehicle. Blevins v. Piatt, No. ELH-15-1551, 2015 
WL7878504, *5 (D. Md. Dec. 4, 2015).

Helmets—Failure to Use
Motorcycle operators and riders in Maryland must 
wear protective headgear. Md. Code Ann., Transp. 
§21-1306(b) (West 2017). However, failure to use 
required headgear may not: “(i) [b]e considered 
evidence of negligence; (ii) [b]e considered evidence 
of contributory negligence; (iii) [l]imit liability of 
a party or an insurer; or (iv) [d]iminish recovery 
for damages arising out of the ownership, mainte-
nance, or operation of a motorcycle.” Id. §21-1306(e)
(1); see also Rogers v. Frush, 257 Md. 233, 236–40 
(Md. 1970); Ferro v. Lewis, 348 Md. 593, 614 (Md. 
1998) (upholding the Maryland helmet law against 
a vagueness challenge). References to protective 
headgear are prohibited in civil actions unless prop-
erty damage, personal injury, or death is related to 
the design, manufacture, supply, or repair of the 
headgear. Md. Code Ann., Transp. §21-1306 (e)(2) 
(West 2017). A court shall order on a motion of any 
party separate trials where two or more parties to 
the underlying action are named as joint tortfeasors, 
either in the original pleading or through inter-
pleader, and at least one of the joint tortfeasors is 
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not involved with the design, manufacture, supply, 
or repair of protective headgear. Id. §21-1306(e)(3)(ii).

Crashworthiness
The “crashworthiness doctrine,” also referred to as 
the “second collision doctrine,” extends liability for 
design defects that result “in enhanced injuries in a 
motor accident, where the defect did not cause the 
initial impact or movement of the injured person.” 
Volkswagen of Am., Inc. v. Young, 272 Md. 201, 
206–07 (Md. 1974). An automobile manufacturer 
does not have to design a crash-proof car, but it must 
use reasonable care in the design of a vehicle in order 
to avoid subjecting a user to an unreasonable risk of 
injury in a collision. To determine reasonableness, 
there must be “a balancing of the likelihood of harm, 
and the gravity of harm if it happens against the 
burden of the precautions which would be effective 
to avoid the harm.” Id. at 219 (quoting Larsen v. Gen. 
Motors Corp., 391 F.2d 495, 502 n.3 (8th Cir. 1968)). 
The style and type of vehicle, its purpose, and cost 
may all be considered. Dreisonstok v. Volkswagen-
werk, A.G., 489 F.2d 1066, 1071–73 (4th Cir. 1974). 
Recovery is inappropriate if the “danger inherent in 
the particular design was obvious or patent to the 
user of the vehicle.” Volkswagen of Am., Inc., 272 Md. 
at 219. The doctrine applies to motorcycles as well as 
automobiles. Nicholson v. Yamaha Motor Co., 80 Md. 
App. 695, 714 (Md. Ct. Spec. App. 1989).

Misuse of Product
Maryland courts recognize the defense of misuse of 
the product in actions brought under the theories of 
negligence, strict liability, and breach of warranty. 
Misuse of the product occurs when the product is 
used in a manner and/or for a purpose that was not 
reasonably foreseeable by the manufacturer or seller. 
Simpson v. Standard Container Co., 72 Md. App. 199, 
206 (Md. Ct. Spec. App. 1987). Failure to heed or 
follow adequate warnings is a misuse of the product, 
and a separate defense, where the failure to heed 
adequate warnings is the proximate cause of the 
loss. Lightolier v. Hoon, 387 Md. 539, 556 (Md. 2005); 
Halliday v. Sturm, Ruger & Co., 138 Md. App. 136, 
173–74 (Md. Ct. Spec. App. 2001).

In Ellsworth v. Sherne Lingerie, Inc., 303 Md. 581, 
595–97 (Md. 1985), the Court of Appeals determined 
that misuse is not an affirmative defense because 

misuse is related to issues of defectiveness of a prod-
uct and proximate cause of the injury, which are ele-
ments to be proved by the plaintiff. In Phipps v. Gen. 
Motors Corp., 278 Md. 337, 346 (Md. 1976), the court 
relied the Restatement (Second) of Torts Section 
402A in endorsing misuse as a defense. In Higgins v. 
E.I. DuPont de Nemours & Co., 863 F.2d 1162, 1167 
(4th Cir. 1988) (citing Ellsworth, 303 Md. At 596), the 
court held that misuse of a product may bar recovery 
when it is either the sole proximate cause of damage 
or where it is the intervening or superseding cause.

The foreseeability element was explained in 
Moran v. Faberge, Inc., 273 Md. 538, 551–52 (Md. 
1975). The court noted that a perfume manufacturer 
may not actually perceive that its product would be 
poured onto a lit candle by young girls, but it was 
reasonable to expect that “its product, while in its 
normal environment, may be brought near a cata-
lyst, likely to be found in that environment, which 
can untie the chattel’s inherent danger.” Id. at 553. 
It is not necessary that manufacturers foresee the 
exact manner in which an accident might occur. Id. 
There is no liability for damage occurring outside 
the general danger area, and once a product is used 
outside the general field of danger, the manufac-
turer is not liable if it neither foresaw nor should 
have foreseen the severity of harm or the manner 
in which the harm would occur. See Kline v. ABCO 
Eng’g Corp., 991 F. Supp. 747, 750–51 (D. Md. 1997); 
Holman v. Mark Indus., Inc., 610 F. Supp. 1195, 1201 
(D. Md. 1985), aff’d, 796 F.2d 473 (4th Cir. 1986) (no 
reported opinion).

Unanticipated, Unforseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
A material and unforeseeable alteration of the prod-
uct made after it has left the hands of the manufac-
turer is a defense. Ellsworth v. Sherne Lingerie, Inc., 
303 Md. 581, 591 (Md. 1985). In Maryland, the ele-
ments of a strict liability action require the plaintiff 
to prove that the product “reach[ed] the consumer 
without substantial change in its condition.” Phipps 
v, Gen. Motors Corp., 278 Md. 337, 344 (Md. 1976). 
Anticipated change will not relieve a manufacturer 
from liability, but unanticipated change, or change 
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that is unforeseeable and substantially changes the 
nature of the product will relieve the manufacturer 
from liability. In Banks v. Iron Hustler Corp., 59 Md. 
App. 408, 432 (Md. Ct. Spec. App. 1984), the court 
noted that, “[t]he focus here is on the adjective ‘sub-
stantial’; not every change made to a product after it 
leaves the manufacturer suffices to preclude liability 
under §402A.”

The Banks court reviewed the effect of the plain-
tiff’s alteration of a product in a negligence claim 
and held that an alteration that constitutes an 
intervening and superseding cause between the 
defendant’s negligence and the plaintiff’s injury can 
preclude the plaintiff’s recovery. Banks v. Iron Hus-
tler Corp., 59 Md. App. 408, 429–30 (Md. Ct. Spec. 
App. 1984). However, this issue is generally for the 
trier of fact to decide. Id. at 431; Singleton v. Manito-
woc Co., 727 F. Supp. 217, 224 (D. Md. 1989).

Unavoidably Unsafe Products
There are certain beneficial products which, because 
of their nature, ingredients, or characteristics, can-
not be made totally safe for their intended or ordi-
nary use. The maker or seller is not liable for injuries 
resulting from the use of unavoidably unsafe prod-
ucts if: (1) the benefits from their use outweigh the 
risk of injury; (2) there are no alternative products 
that are both safe and will serve the same purpose 
and achieve the same result; and (3) the products are 
properly prepared and contain adequate warnings of 
the risks involved. Blood products are an example of 
unavoidably unsafe products. Miles Labs., Inc., Cut-
ter Lab. Div., v. Doe, 315 Md. 704, 725 (Md. 1989).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
There is no duty to warn or provide protective 
devices where the likelihood of injury is obvious and 
clear. Mazda Motor of Am., Inc. v. Rogowski, 105 Md. 
App. 318, 327–28 (Md. Ct. Spec. App. 1995); Nichol-
son v. Yamaha Motor Co., 80 Md. App. 695, 712 (Md. 
Ct. Spec. App. 1989), cert. denied, 318 Md. 683 (Md. 
1990). Warnings need only be given if the danger is 
latent. Dechello v. Johnson Enters., 74 Md. App. 228, 
236 (Md. Ct. Spec. App. 1988). The failure to warn 
of a patent danger is not actionable; the plaintiff’s 
conduct is deemed to be the proximate cause of the 
injury because the repetition of a warning of such 

an obvious danger would not alter the plaintiff’s 
actions. See Banks v. Iron Hustler Corp., 59 Md. App. 
408, 422–23 (Md. Ct. Spec. App. 1984); see also Nich-
olson, 80 Md. App. at 720–21.

For negligence actions based on warnings, the 
courts have adopted Restatement (Second) of Torts 
Section 388 as the standard. Moran v. Faberge, 
Inc., 273 Md. 538, 544 (Md. 1975). In Katz v. Arun-
del-Brooks Concrete Corp., 220 Md. 200, 203 (Md. 
1959), the manufacturer allegedly failed to warn of 
the caustic danger of concrete. The court held, as a 
matter of law, that “it would be as unreasonable to 
require every supplier of concrete to warn of its caus-
tic properties, as to require an electric company to 
warn of the danger of touching uninsulated wires.” 
Katz v. Arundel-Brooks Concrete Corp., 220 Md. 200, 
204 (Md. 1959).

A manufacturer may also have an obligation to 
warn of the risks created by a product where there 
is no design or manufacturing defect if it knows 
or should have known of product-related risks that 
would not be obvious to reasonable users. Mazda 
Motor of Am., 105 Md. App. at 324–25.

Informed Intermediary
Maryland adopted a form of the “informed interme-
diary,” or “learned intermediary” defense in People’s 
Service Drug Stores, Inc. v. Somerville, 161 Md. 662, 
666–67 (Md. 1932). Rite Aid Corp. v. Levy-Gray, 
391 Md. 608, 633 (Md. 2006). It applied the defense 
to the ordinary pharmacist-patient relationship 
wherein the pharmacist merely fills a prescription as 
ordered by the physician. Id. at 634. But Maryland 
has declined to extend the doctrine further to cases 
where the pharmacy disseminates information con-
cerning the properties and efficacy of a prescription 
drug. Id. at 635.

The doctrine has been applied in several federal 
court decisions governed by Maryland law, most 
frequently in the area of prescription drugs. The 
manufacturer’s duty to warn extends only to the 
prescribing or treating physician, not to the patient. 
Therefore, the manufacturer has no duty to warn the 
patient directly of the prescription drug’s potential 
dangers. See Doe v. Miles Labs., Inc., Cutter Labs. 
Div., 927 F.2d 187, 194 (4th Cir. 1991); Lee v. Baxter 
Healthcare Corp., 721 F. Supp. 89, 94–95 (D. Md. 
1989), aff’d, 898 F.2d 146 (4th Cir. 1990); Chambers 
v. G.D. Searle & Co., 441 F. Supp. 377, 381 (D. Md. 
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1975). The prescribing or treating physician, in this 
context, is the learned intermediary.

In Doe v. Am. Nat’l Red Cross, 866 F. Supp. 242, 
248 (D. Md. 1994), the court applied the doctrine 
in finding that the Red Cross had no duty to warn 
recipients of blood, but instead that its duty was to 
warn medical professionals, transfusion services, 
and hospitals about the possibility of tainted blood.

The manufacturer’s duty to warn is limited to 
adequately informing the patients’ doctor of any 
risks associated with the product’s use. Brooks v. 
Medtronic, Inc., 750 F.2d 1227, 1231 (4th Cir. 1984). 
A warning is legally adequate when it explains the 
risk which the plaintiff alleges has caused the injury. 
Weinberger v. Bristol-Myers Co., 652 F. Supp. 187, 191 
(D. Md. 1986). The warning must only be reasonable, 
not the best possible one.

Sophisticated User/Bulk Supplier Defense
Maryland courts recognize the sophisticated user 
defense in products liability failure to warn actions. 
Kennedy v. Mobay Corp., 84 Md. App. 397, passim 
(Md. Ct. Spec. App. 1990), aff’d, 325 Md. 385 (Md. 
1992); Eagle-Picher Indus., Inc. v. Balbos, 326 Md. 179, 
217–22 (Md. 1992). The defense is most often applied 
in purchases of bulk materials by knowledgeable 
users. This defense “insulates from liability a person 
who supplies a product to a knowledgeable industrial 
user who has reason to know of any dangerous con-
dition which might be inherent in the product.” Hou-
sand v. Bra-Con Indus., Inc., 751 F. Supp. 541, 544 (D. 
Md. 1990). The supplier must reasonably rely on its 
customer to warn or protect those coming in contact 
with the product, including employees, and give an 
adequate warning. See Kline v. ABCO Eng’g Corp, 991 
F. Supp. 747, 750 n.4 (D. Md. 1997).

The Kennedy v. Mobay decision followed several 
federal court decisions suggesting that the defense is 
appropriate. See Kennedy, 84 Md. App. 397 passim; 
see also Sara Lee Corp. v. Homasote Co., 719 F. Supp. 
417, 422 (D. Md. 1989); Singleton v. Manitowoc Co., 
727 F. Supp. 217, 225–26 (D. Md. 1989); Higgins v. 
E. I. Dupont de Nemours & Co., 671 F. Supp. 1055, 
1060–61 (D. Md. 1987). The courts will, however, 
analyze the facts closely before applying the defense. 
See Eagle-Picher Indus., Inc., 84 Md. App. 10, 59–66 
(Md. Ct. Spec. App. 1990), aff’d in part, rev’d in part, 
326 Md. 179 (Md. 1992) (defense not applied).

Although many cases in Maryland refer to the 
sophisticated user and bulk supplier defenses inter-
changeably, e.g., Singleton, 727 F. Supp. at 225–26; 
Higgins, 671 F. Supp. at 1060–61, the Court of 
Appeals clarified that the sophisticated user defense 
is not exclusively available to bulk suppliers in 
Eagle-Pitcher Indus., Inc., 326 Md. at 219. The focus 
in evaluating either defense is on the conduct of the 
manufacturer, and whether it was reasonable for him 
to assume that the intermediary would be respon-
sible for providing warnings to the end user. Id. For 
example, when a manufacturer ships his product in 
railroad car quantities, it is reasonable for the man-
ufacturer to rely on the intermediary to warn the 
ultimate user, so the bulk supplier defense will shield 
him from liability. Id.

Sealed Container Defense
A sealed container defense is available in Mary-
land and is codified in Md. Code Ann., Cts. & Jud. 
Proc. §5-405 (West 2017). The statute sets forth 
five specific elements required for the defense. Id. 
at §5-405(b). It also sets forth a number of circum-
stances in which the defense is not available, includ-
ing where the manufacturer is not amenable to suit 
in Maryland. Id. at §5-405(c).

Fault of Others
When there is a concerted action among several 
persons which constitutes a wrong to another, 
each defendant is jointly and severally liable to the 
plaintiff for the full amount of the plaintiff’s dam-
ages. Md. Code Ann., Cts. & Jud. Proc. §3-1401(c) 
(West 2017). Unless another’s fault is supersed-
ing and breaks proximate causation, the injured 
party may pursue all of the joint tortfeasors in one 
action, or any one of them individually. Carroll v. 
Kerrigen, 173 Md. 627, 632 (Md. 1938). However, 
an injured party’s employer may not be joined as a 
defendant in a product liability action because of 
the exclusive remedy provided under Maryland’s 
Workers’ Compensation Act, Md. Code Ann., 
Lab. & Empl. §9-509 (West 2017); see also Athas v. 
Hill, 54 Md. App. 293, 303–06 (Md. Ct. Spec. App. 
1983), aff’d, 300 Md. 133 (Md. 1984) (dual capacity 
doctrine considered).
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Preemption
The federal court in Maryland addressed the ques-
tion of preemption in products liability in Callan v. 
G.D. Searle & Co., 709 F. Supp. 662 (D. Md. 1989). 
The court rejected the contention that the plaintiff’s 
state tort claims were preempted by the federal Food, 
Drug and Cosmetic Act. Callan v. G.D. Searle & Co., 
709 F. Supp. 662, 664 (D. Md. 1989). Similarly, court 
held that state tort claims arising out of the use of 
DPT vaccine were not preempted by the Food, Drug 
and Cosmetic Act or the Public Health Services Act; 
neither Act was found to expressly or impliedly pre-
empt state law, although they contained comprehen-
sive regulation of prescription drugs and biological 
products. Abbot v. Am. Cyanamid Co., 844 F.2d 1108, 
1112 (4th Cir. 1988).

Federal law preempts state law claims under the 
supremacy clause when Congress so provides, when 
federal regulation is so comprehensive that there 
is no room for supplementary state regulation, or 
when state law is in actual conflict with federal leg-
islation. Duvall v. Bristol-Myers-Squibb Co., 103 F.3d 
324, 328–30 (4th Cir. 1996). The Federal Insecticide, 
Fungicide, and Rodenticide Act was found to pre-
empt farmers’ state law claims against an herbicide 
manufacturer for negligent failure to warn, negli-
gent marketing, and strict liability. Worm v. Am. 
Cyanamid Co., 5 F.3d 744, 745, 749 (4th Cir. 1993). 
A patient’s state law claims for injury caused by a 
defective pacemaker were found to be preempted 
by the 1976 amendments to the federal Food, Drug 
and Cosmetic Act. Griffin v. Medtronic, Inc., 840 F. 
Supp. 396, 397 (D. Md. 1994), vacated, 519 U.S. 1104 
(1997), remanded to trial court, 114 F.3d 39 (4th Cir. 
1997); see also Anderson v. Anderson, 285 Md. 515 
(Md. 1979) (state garnishment statute); Ohm v. Ohm, 
49 Md. App. 392 (Md. Ct. Spec. App. 1981) (ERISA). 
Labeling on EPA and FDA approved products may 
not preempt state law tort claims where such claims 
do not interfere with the federal purpose. Rite 
Aid Corp. v. Levy-Gray, 162 Md. App. 673, 703–04 
(Md. 2005).

Compliance with Standards
Compliance with statute or safety standards will 
not necessarily preclude a finding of negligence or 
product defectiveness where it is reasonable to take 
additional precautions. Ellsworth v. Sherne Linge-
rie, Inc, 303 Md. 581, 602 (Md. 1985). There may 

be a finding of product defectiveness even though 
the manufacturer submits proof that its product 
complied with a statutory standard. Id.; Troja v. 
Black & Decker Mfg. Co., 62 Md. App. 101, 115 (Md. 
Ct. Spec. App. 1985). However, where no special 
circumstances can be shown that would require 
extra caution, a court may find that conformity 
with a statutory standard amounts to due care and 
precludes product defect as a matter of law. Beatty 
v. Trailmaster Prods., Inc., 330 Md. 726, 742–44 
(Md. 1993).

Government Contractor Defense
The government contractor defense as a complete 
bar to products liability actions has been approved 
by the United States Supreme Court in a case ema-
nating from the federal court in Maryland. See Boyle 
v. United Techs. Corp., 487 U.S. 500 (1988); see also 
Yeroshefsky v. Unisys Corp., 962 F. Supp. 710, 716 (D. 
Md. 1997); Housand v. Bra-Con Indus., Inc., 751 F. 
Supp. 541, 544 (D. Md. 1990); Ramey v. Martin-Baker 
Aircraft Co., 656 F. Supp. 984, 995 (D. Md. 1987), 
aff’d, 874 F.2d 946, 950 (4th Cir. 1989). This defense 
shields a manufacturer from liability for harm 
caused by his products when the government estab-
lishes reasonably precise specifications, the product 
conforms to those specifications, and the manu-
facturer warns the government about any dangers 
which it knows about, but the government does not. 
Ramey, 656 F. Supp. at 990.

A closely related doctrine, the contract specifica-
tion defense, is also likely applicable in Maryland, 
although it has not been adopted by a reported 
opinion of the state appellate court. Miller Metal 
Fabrication, Inc. v. Wall, 415 Md. 210, 215 n.5 (Md. 
2010) (citing Housand, 751 F. Supp. at 544). Rooted in 
the Restatement (Second) of Torts, which Maryland 
has adopted, this defense shields a manufacturer 
from liability for harms caused by its product when 
the same elements as required for the government 
contractor defense are met, regardless of whether 
the party who created the specifications was a gov-
ernment or private entity. Ramey, 656 F. Supp. at 988 
n.12. The main difference between the two is that the 
government contractor defense applies to claims of 
negligence, strict liability, and breach of warranty, 
while the contract specification defense applies only 
to negligence claims. Id.
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State-of-the-Art
State-of-the-art is a standard applied to manufactur-
ers of products in Maryland. It includes all knowl-
edge, e.g., scientific, medical, engineering and what 
is known and knowable at the time. AC&S, Inc. v. 
Asner, 104 Md. App. 608 (Md. Ct. Spec. App. 1995), 
rev’d, remanded, 334 Md. 155 (Md. 1996). The man-
ufacturer and seller, moreover, are held to have the 
knowledge of an expert in the field; state-of-the-art 
evidence is relevant to prove the presence or absence 
of knowledge in the expert community. Id. at 638.

The Maryland appellate courts first discussed 
state-of-the-art evidence in Owens-Ill., Inc. v. Zeno-
bia, 325 Md. 420 (Md. 1992). In Zenobia, the Court 
of Appeals explained that in strict liability cases 
where the alleged defect is a failure to warn, the 
seller is not liable for failure to warn unless the seller 
had or should have had knowledge of the presence 
of a danger. Owens-Ill., Inc. v. Zenobia, 325 Md. 420, 
437 (Md. 1992); cf., Troja, 62 Md. App. 101.

State-of-the-art evidence includes “scientific, 
medical, engineering, and any other knowledge that 
may be available.” Lohrmann v. Pittsburgh Corn-
ing Corp., 782 F.2d 1156, 1164 (4th Cir. 1986). It is 
a higher standard than compliance with industry 
standards, “because scientific knowledge expands 
much more rapidly than industry can assimilate the 
knowledge and adopt it as a standard.” Id. State-of-
the-art evidence concerns the presence or absence of 
knowledge in the expert community. Zenobia, 325 
Md. at 433; Hollingsworth & Vose Co. v. Connor, 136 
Md. App. 91, 123 (Md. Ct. Spec. App. 2000).

Privity of Contract
Privity has been abolished as a requirement in 
U.C.C. warranty actions for personal injury. Md. 
Code Ann., Com. Law §2-318 (West 2017); see also 
Mattos, Inc. v. Hash, 279 Md. 371, 378–79 (Md. 
1977). Privity is required for breach of warranty 
actions claiming recovery for damage to the goods 
sold. Wood Prods., Inc. v. CMI Corp., 651 F. Supp. 
641, 649 (D. Md. 1986).

Disclaimers of Liability
Warranties for commercial goods can be negated or 
limited so long as the words or conduct constituting 
the negation or limitation are “reasonable [and] con-
sistent with each other.” Md. Code Ann., Com. Law 

§2-316(1) (West 2017). When there is an inconsis-
tency, express warranties will take precedence over 
any limiting language. A general disclaimer will not 
preclude an express warranty. Rite Aid Corp v. Levy-
Gray., 391 Md. at 608, 624 (Md. 2006). The implied 
warranties of merchantability (Md. Code Ann., Com. 
Law §2-314) and fitness for a particular purpose (Md. 
Code Ann., Com. Law §2-315) which attach to the 
sale of commercial goods can be excluded by com-
plying with the conspicuous requirements of Md. 
Code Ann., Com. Law §2-316. For example, contract 
language that purports to sell a product “as is” or 
with “all faults” negates the implied warranties if the 
language is conspicuous. Fairchild Indus. v. Mar. Air 
Serv., Ltd., 274 Md. 181, 185 (Md. 1995).

Md. Code Ann. Com. Law §2-316.1 governs the 
sale of consumer goods (as defined by Md. Code 
Ann. Com. Law §9-102). Md. Code Ann. Com. Law 
§2-316.1 (West 2017). Any attempt by a seller of 
consumer goods to exclude implied warranties is 
unenforceable. Id. at §2-316.1(2). This section pre-
serves the seller’s right to sue the manufacturer for 
damages resulting from a breach of the implied war-
ranty of merchantability or fitness for a particular 
purpose. Id.

Consequential damages may be excluded unless 
the exclusion is unconscionable. Md. Code Ann. 
Com. Law §2-719(3). Limiting consequential dam-
ages for injury to the person with respect to con-
sumer goods is prima facie unconscionable, although 
a limitation of damages for a strictly commercial loss 
is not. Id.

Parties have considerable latitude in fashioning 
remedies to their particular requirements, and rea-
sonable agreements that limit or modify remedies 
will be given effect, but parties are not free to shape 
their remedies in an unreasonable or unconscionable 
way. McCarty v. E.J. Korvette, Inc., 28 Md. App. 421, 
430 (Md. Ct. Spec. App. 1975).

Failure to Mitigate Damages
Damages are not recoverable if the consequences of 
an injury are avoidable. M&R Contractors & Build-
ers, Inc. v. Michael, 215 Md. 340, 354 (Md. 1958). 
Maryland recognizes a duty to lessen the damages 
or loss suffered as a result of the wrongdoing of 
another. Damages that could have been avoided 
through reasonable effort are not recoverable. Id. at 
354–55. A reasonable effort to mitigate is the effort 
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that can be accomplished without risk of additional 
substantial loss or injury. Mitigation is a question 
of fact, and therefore a jury question. Schlossberg v. 
Epstein, 73 Md. App. 415, 422 (Md. Ct. Spec. App. 
1988); Loch Hill Constr. Co. v. Fricke, 284 Md. 708, 
715–16 (Md. 1979). The wrongdoer has the burden 
of proving whether the loss could have been mini-
mized. Volos, Ltd. v. Sotera, 264 Md. 155, 176 (Md. 
1972); Schlossberg, 73 Md. App. at 422.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Ordinarily no recovery is available for purely eco-
nomic losses resulting from defective products. 
Morris v. Osmose Wood Preserving, 667 A.2d 624, 
631 (Md. 1995). However, Maryland recognizes an 
exception where the defect causes a dangerous con-
dition and a substantial and unreasonable risk of 
death or personal injury. See Council of Co-Owners 
Atlantis Condo., Inc. v. Whiting-Turner Contracting 
Co., 517 A.2d 336, 344–45 (Md. 1986). This exception 
to the economic loss rule advances the practical goal 
of providing a remedy before a significant loss of life 
or limb occurs. Lloyd v. Gen. Motors Corp., 916 A.2d 
257, 268–70 (Md. 2007). Economic loss includes loss 
of value or use of the product itself, cost to repair 
the product, or lost profit resulting from loss of use 
of the product. A.J. Decoster Co. v. Westinghouse 
Elec. Corp., 634 A.2d 1330, 1332 (Md. 1994); Pelino 
v. Ward Mfg., LLC, Civ. No. RDB-14-02771, 2015 WL 
4528141, at *6 (D. Md. July 27, 2015); Roy v. Ward 
Mfg. LLC, Civ. No. RDB-13-3878, 2014 WL 4215614, 
at *4 (D. Md. Aug. 22, 2014). Economic loss is not 
property loss. A.J. Decoster Co., 634 A.2d at 1332.

A plaintiff may sue under a strict liability theory 
for property losses caused by the defendant’s defec-
tive product, even though neither death or personal 
injury nor risk of death or personal injury resulted 
from the defect. Id. at 1337 (commercial chicken 
producer recovered for loss of 140,000 chickens that 
suffocated when defective transfer switch failed to 
activate ventilation system during power outage 
because alleged damages constituted property dam-
age rather than economic loss); Morris, 340 Md. 519 
(homeowners’ tort claims for deterioration of ply-
wood used in roofs were primarily for economic loss 
and therefore not recoverable); Milton Co. v. Council 
of Unit Owners of Bentley Place Condo., 708 A.2d 
1047, 1054 (Md. Ct. Spec. App. 1998), aff’d, 729 A.2d 

981 (Md. 1999). Where a defect leads to primary or 
consequential economic loss it is also actionable in 
warranty under the U.C.C. See Ford Motor Co. v. Gen. 
Accident Ins. Co., 779 A.2d 362, 369 n.13 (Md. 2001).

Statutes of Limitation
Civil actions shall be filed within three years from 

the date the action accrues, unless another provision 
of the Maryland Code provides a different period of 
time within which an action shall be commenced. 
Md. Code Ann., Cts. & Jud. Proc. §5-101 (West 
2017). There are certain specific tolling provisions 
for minors and mental incompetents, fraud, and as 
to foreign corporations. Md. Code Ann., Cts. & Jud. 
Proc. §§5-201, 5-204 (West 2017). An action arising 
from an occupational disease resulting in death may 
be filed up to 10 years after the date of death. Md. 
Code Ann., Cts. & Jud. Proc. §5-113(b). Breach of 
warranty actions shall be filed within four years of 
the accrual of the cause of action. Md. Code Ann., 
Com. Law §2-725 (West 2017). “A cause of action 
accrues when the breach occurs, regardless of the 
aggrieved party’s lack of knowledge of the breach.” 
Id. In addition, a plaintiff’s right to bring an action 
is not contingent on his or her ability to bring a neg-
ligence action prior to death. Mummert v. Alizadeh, 
435 Md. 207, 217–18 (Md. 2013).

The traditional rule is that a cause of action 
accrues, and thus the limitations period begins to 
run, “upon occurrence of the alleged wrong, and not 
when it is discovered.” Poffenberger v. Risser, 290 Md. 
631, 634 (Md. 1981). The most important exception 
to this doctrine is the “discovery rule,” which was 
first adopted in Hahn v. Claybrook, 130 Md. 179 (Md. 
1917). The discovery rule applies generally in all civil 
actions, including products liability, and provides 
that a cause of action accrues when a plaintiff knows, 
or reasonably should have known, of the wrong. 
See Ga.-Pac. Corp. v. Benjamin, 394 Md. 59, 66 (Md. 
2006); Poffenberger, 290 Md. at 634; Pennwalt Corp. 
v. Nasios, 314 Md. 433, 452 (Md. 1988). In wrongful 
death cases, where the decedent is without knowl-
edge to satisfy the discovery rule, the cause of action 
does not accrue until the beneficiaries are on inquiry 
notice. Benjamin v. Union Carbide Corp., 162 Md. 
App. 173, 201 (Md. Ct. Spec. App. 2005) (abrogated 
on other grounds by Mummert, 435 Md. at 230–31).

Md. Code Ann. Com. Law §2-725(1) (West 2017) 
contains the statute of limitations for warranty 
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actions. The warranty statute is actually a statute of 
repose, and runs four years from “tender of delivery” 
unless the warranty explicitly extends to the future 
performance of the goods. Md. Code Ann. Com. 
Law §2-725(2) (West 2017). The applicability of the 
U.C.C. and tort statutory limitations periods were 
contrasted in Phipps, 278 Md. at 349–50.

In products liability cases where the cause of 
action arises in a foreign jurisdiction, Maryland 
will borrow that jurisdiction’s statute of limitations 
under Md. Code Ann. Cts. & Jud. Proc. §5-115 (West 
2017), also known as the “borrowing statute.” If the 
statutory time limitation applicable in the juris-
diction where the cause of action arose would bar 
maintenance of the suit in that jurisdiction, then the 
action may not be maintained in Maryland, “except 
in favor of one who is a resident of this State.” Md. 
Code Ann. Cts. & Jud. Proc. §5-115(b) (West 2017); 
see Helinski v. Appleton Papers, 952 F. Supp. 266 (D. 
Md. 1997) (applying Virginia’s statute of limitations 
and accrual rule to products liability action brought 
by Virginia residents in Maryland, which arose 
exclusively in Virginia).

Statutes of Repose
In addition to the U.C.C., Maryland has a statute of 
repose that applies to improvements to realty. See 
Md. Code Ann. Cts. & Jud. Proc. §5-108(b) (West 
2017). The statute bars actions that accrue more than 
20 years after the improvement first became avail-
able for its intended use; the period is 10 years when 
the defendant is an architect, professional engineer, 
or contractor. Id.; see Hagerstown Elderly Assocs. L.P. 
v. Hagerstown Elderly Bldg. Assocs. L.P., 368 Md. 351, 
358–63 (Md. 2002). The protection of the statute of 
repose is specifically removed for a manufacturer 
or supplier of asbestos products that cause personal 
injury or death, and for defective improvements to 
real property that cause property damage when the 
improvement became available after July 1, 1953. 
Md. Code Ann., Cts. & Jud. Proc. §5-108(d)(2)(iv) 
(West 2017).

Useful Safe Life
There are no Maryland appellate court decisions 
that directly address the concept of a useful safe life. 
However, the Restatement (Second) of Torts Section 
402A, adopted by Maryland courts, requires as a 

cause of action that the product be in a defective 
condition and unreasonably dangerous at the time it 
leaves the manufacturer. By inference, this indicates 
that at some point due to ordinary wear and tear and 
use of the product, plaintiffs will not be able to meet 
this requirement of proof.

Damages and Joint Liability
Compensatory Damages
Recoverability

The defendant is responsible for any damages that 
are the natural, proximate, and direct result of the 
defective and unreasonably safe condition of the 
product. Harley-Davidson Motor Co. v. Wisniewski, 
50 Md. App. 339, 345 (Md. 1981); Ford Motor Co. 
v. General Accident Ins. Co., 365 Md. 321, 335 (Md. 
2001). A claim for loss of consortium may be main-
tained under a theory of strict products liability. 
Klein v. Sears, Roebuck and Co., 92 Md. App. 477, 493 
(Md. Ct. Spec. App. 1992). In addition, the plaintiff’s 
spouse may bring a claim for loss of consortium. 
Such a claim must be brought as part of a joint 
action for injury to the marital relationship and is 
to be tried at the same time as the individual action 
of the physically injured spouse. Deems v. W. Md. 
Ry. Co., 247 Md. 95, 115 (Md. 1967); Casey v. Geek 
Squad® Subsidiary Best Buy Stores, L.P., 823 F. Supp. 
2d 334, 357 (D. Md. 2011).

In wrongful death cases, a cause of action lies 
with the decedent’s spouse, parent, and child, or, if 
none of those people qualify, other persons related 
by blood or marriage. Md. Code Ann., Cts. & Jud. 
Proc. §3-904 (West 2017). Damages may include, 
in addition to pecuniary loss, amounts for mental 
anguish, emotional pain and suffering, loss of soci-
ety, companionship, comfort, protection, marital 
care, parental care, filial care, attention, advice, 
counsel, training, guidance, or education where 
applicable. Id. at §3-904(d). The decedent’s estate 
may also seek to recover damages in what is known 
as the Personal Representative’s action. Md. Code 
Ann., Est. & Trusts §7-401(y) (West 2017).

Limitations

Md. Code Ann. Cts. & Jud. Proc. §11-108 sets forth 
a statutory scheme enacted by the Maryland Leg-
islature that limits the recovery of non-economic 
damages. Md. Code Ann. Cts. & Jud. Proc. §11-108 
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(West 2017). “Non-economic” damages include such 
non-pecuniary injuries as pain, suffering, inconve-
nience, physical impairment, and disfigurement. Id. 
The statute imposes a cap on the recovery of such 
damages in all personal injury actions which have 
arisen since July 1, 1986. Id. For those actions that 
arose before October 1, 1994, the applicable cap is 
$350,000. Id. This cap rises to $500,000 for causes 
of action that arose on or after October 1, 1994. 
Id. Thereafter, the amount of the cap increases by 
$15,000 on October 1 of each year. Id. Accordingly, 
for causes of action that have arisen since Octo-
ber 1, 2013, but before October 1, 2016, the cap is 
$815,000. Id.

The Maryland appellate courts previously deter-
mined that Md. Code Ann. Cts. & Jud. Proc. §11-108 
(West 2017), as originally written, did not apply to 
non-economic damages awarded in wrongful death 
actions. Thereafter, the statute was amended by the 
Legislature to include such actions. As a result of this 
series of events, there is no cap on non-economic 
damages in wrongful death cases that arose before 
October 1, 1994. For those actions that have arisen 
on or after this date, the cap is the same for both per-
sonal injury and death claims.

Md. Code Ann. Cts. & Jud. Proc. §3-2A-09 (West 
2017), sets forth a statutory scheme enacted by 
the Maryland Legislature that limits the recovery 
of non-economic damages specifically in medical 
malpractice cases. The statute imposes a cap on the 
recovery of non-economic damages in medical mal-
practice actions that arose after January 1, 2005. Md. 
Code Ann. Cts. & Jud. Proc. §3-2A-09 (West 2017). 
For those actions, the applicable cap is $650,000. Id. 
Beginning January 1, 2009 and every January there-
after, the amount of the cap increases by $15,000. Id. 
Accordingly, for causes of action that arise between 
January 1, 2013 and December 31, 2013, the applica-
ble cap is $725,000. Id.

Punitive Damages
Punitive or exemplary damages are levied against a 
tortfeasor to punish, and also to deter “heinous” or 
“outrageous” conduct. Ellerin v. Fairfax Sav., F.S.B., 
337 Md. 216, 242 n.13 (Md. 1995); see also Fisher v. 
McCrary Crescent City, LLC, 186 Md. App. 86, 143 
(Md. Ct. Spec. App. 2009). An award of compensa-
tory damages must underlie any award of punitive 
damages. Shell Oil Co. v. Parker, 265 Md. 631, 637–46 

(Md. 1972); Thorne v. Contee, 80 Md. App. 481, 502 
(Md. Ct. Spec. App. 1989); Montgomery Ward v. Wil-
son, 339 Md. 701, 730 (Md. 1995); Frazier v. Castle 
Ford, Ltd., 430 Md. 144, 162 (Md. 2013).

Insurability

It is not against the public policy of Maryland to per-
mit insurance coverage for punitive damages. First 
Nat’l Bank v. Fid. & Deposit Co., 283 Md. 228, 243 
(Md. 1978). Insurers must specifically exclude cover-
age for punitive damages or coverage may be found. 
See id. at 237.

Recoverability

The trier of fact may not award punitive damages 
unless the plaintiff has established that the defen-
dant’s conduct was characterized by evil motive, 
intent to injure, ill will or fraud, i.e., “actual malice.” 
Owens-Illinois, Inc. v. Zenobia, 325 Md. 420, 462 
(Md. 1992); Frazier v. Castle Ford, Ltd., 430 Md. 
144, 162 (Md. 2013); Nolton v. Brejon Inc., No. 0981, 
2016 WL 4261743, *7 (Md. Ct. Spec. App. Aug. 11, 
2016). In products liability cases, whether based on 
strict liability or negligence, to show actual malice 
the plaintiff must prove (1) actual knowledge of 
the defect on the part of the defendant, and (2) the 
defendant’s conscious or deliberate disregard of the 
foreseeable harm resulting from the defect. Zeno-
bia, 325 Md. at 462. The Zenobia court held that in 
any tort case a plaintiff must establish by clear and 
convincing evidence the basis for an award of puni-
tive damages. Id. at 469; see also Darcars Motors of 
Silver Spring, Inc. v. Borzym, 379 Md. 249, 267–73 
(Md. 2004).

Before plaintiffs can recover punitive damages in 
products liability cases, they must introduce direct 
evidence that the manufacturer had substantial 
knowledge that the product is or is likely to become 
dangerous, and that the manufacturer showed gross 
indifference to that danger. Am. Laundry Mach. 
Indus. v. Horan, 45 Md. App. 97, 117 (Md. Ct. Spec. 
App. 1980); Eagle-Picher Indus., Inc. v. Balbos, 84 
Md. App. at 10, 71–79 (Md. Ct. Spec. App. 1990).

Maryland has imposed a very high standard 
to recover punitive damages. In Owens-Illinois v. 
Zenobia, the Court of Appeals held that, in order 
to recover punitive damages in a non-intentional 
tort action, an injured party must prove by clear 
and convincing evidence that the defendant was 
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guilty of actual malice. Zenobia, 325 Md. at 469. In 
other words, it must be shown that the defendant’s 
conduct was characterized by evil motive, bad faith, 
intent to injure, or fraud. See also Owens-Corning 
Fiberglas Corp. v. Garrett, 343 Md. 500 (Md. 1996); 
Owens Corning v. Bauman, 125 Md. App. 454 (Md. 
Ct. Spec. App. 1999) (abrogated on other grounds 
by John Crane, Inc. v. Scribner, 369 Md. 369 (Md. 
2012)). Maryland decisions subsequent to Owens-Il-
linois v. Zenobia have extended this same burden 
to intentional tort cases. See Adams v. Coates, 331 
Md. 1 (Md. 1993); Komornik v. Sparks, 331 Md. 720 
(Md. 1993).

An award of punitive damages cannot be dispro-
portionate to the gravity of the defendant’s wrong. 
See, e.g., Embrey v. Holly, 293 Md. 128, 141–43 (Md. 
1982) (punitive damages must relate to the degree 
of culpability and ability to pay); Schloss v. Silver-
man, 172 Md. 632, 644–45 (Md. 1937) (with respect 
to punitive damages, the punishment must fit the 
crime). Accordingly, like any award of damages in a 
tort action, the amount of punitive damages awarded 
by a jury is reviewable by the trial court for exces-
siveness. Ellerin v. Fairfax Sav., F.S.B., 337 Md. 216, 
242 (Md. 1995).

Procedure

A bifurcated trial is not always required in personal 
injury actions containing a punitive damages claim. 
Owens-Illinois, Inc. v. Zenobia, 325 Md. 420, 473 n.29 
(Md. 1992); Darcard Motors of Silver Spring, Inc. v. 
Borzym, 379 Md. 249, 273–74 (Md. 2004). A bifur-
cated trial is not unusual in these cases, however, 
because evidence of the defendant’s financial means 
is not admissible until there has been a finding of 
liability and that punitive damages are supportable 
under the facts. Md. Code Ann., Cts. & Jud. Proc. 
§10-913 (West 2017).

Contribution
Contribution among joint tortfeasors is allowed in 
Maryland. Md. Code Ann., Cts. & Jud. Proc. §§3-
1401, 3-1409 (West 2017). Joint tortfeasors are per-
sons jointly and severally liable in tort for the same 
injury to a person or property. Md. Code Ann., Cts. 
& Jud. Proc. §3-1401(c).

Whether a defendant qualifies as a joint tortfea-
sor, so as to be entitled to contribution, is ordinarily 
a question for the trier of fact, at least where there 

have been no settlements. Collier v. Eagle-Picher 
Indus., Inc., 86 Md. App. 38, 57 (Md. Ct. Spec. 
App. 1991).

Where the liability of a settling defendant is not 
determined by the trier of fact, resort is made to 
the language of the release, as parties may specify 
that the release is or is not to be regarded as a joint 
tortfeasor. See Swigert v. Welk, 213 Md. 613, 617–18 
(Md. 1957). If a release states that a defendant is a 
joint tortfeasor, or if found to be a joint tortfeasor, 
a reduction in the amount of any plaintiffs’ verdict 
will be made to the extent of the amount of consider-
ation paid for the release or the pro rata share of the 
released joint tortfeasor if greater than the consider-
ation paid, then the right of any remaining joint tort-
feasors to the released joint tortfeasor’s contribution 
results in a reduction of the verdict by the amount of 
that share. Md. Code Ann., Cts. & Jud. Proc. §3-1404 
(West 2017). A settling defendant may agree in the 
release to be a joint tortfeasor, Martinez v. Lopez, 
300 Md. 91, 94 (Md. 1984), or may be an admitted 
tortfeasor by permitting a default judgment to be 
entered against it, Porter Hayden Co. v. Bullinger, 
350 Md. 452, 472 (Md. 1998), or its joint tortfeasor 
status may be submitted to a jury for determination. 
Mere settlement is not enough. Swigert, 213 Md. 613; 
Owens-Corning Fiberglas Corp v. Garrett, 343 Md. 
500 (Md. 1996); Hollingsworth & Vose Co v. Connor, 
136 Md. App. 91 (Md. Ct. Spec. App. 2000).

Contribution among tortfeasors extends to cases 
involving crashworthiness. White v. Gen. Motors 
Corp., 541 F. Supp. 190, 192 (D. Md. 1982); Lahocki v. 
Contee Sand & Gravel Co., 41 Md. App. 579, 589–96 
(Md. Ct. Spec. App. 1979), rev’d on other grounds, 
286 Md. 714 (Md. 1980).

Indemnification
The right to indemnity may arise by way of express 
agreement. It also may be implied by two sets of 
circumstances. First, an implied right to indem-
nification may be based on the special nature of a 
contractual relationship between the wrongdoers. 
Hanscome v. Perry, 75 Md. App. 605, 615 (Md. Ct. 
Spec. App. 1988).

A contractual right of indemnification, however, 
will only be implied when there are unique special 
factors demonstrating that the parties intended that 
the would-be indemnitor bear the ultimate responsi-
bility or where there is a generally recognized special 
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relationship between the parties. Id.; MCIC, Inc. v. 
Zenobia, 86 Md. App. 456, 495–96 (Md. Ct. Spec. 
App. 1991), vacated on other grounds, 325 Md. 420.

The second set of circumstances in which indem-
nity may be implied is based in tort. It arises when 
there is a great disparity in the fault of the tortfeasors. 
A party is entitled to indemnification when the par-
ty’s actions, although negligent, are considered to be 
passive or secondary to those of the primary tortfea-
sor. Bd. of Trs. of Balt. Cty. Comty. Colls. v. RTKL As-
socs., Inc., 80 Md. App. 45, 56–57, (Md. Ct. Spec. App. 
1989). The right to indemnity is not impaired by the 
Uniform Contribution Among Tortfeasors Act., Md. 
Code Ann., Cts. & Jud. Proc. §3-1406 (West 2017).

Joint and Several Liability
Joint tortfeasors are jointly and severally liable under 
Maryland law. Joint tortfeasors are two or more per-
sons whose tortious conduct combines to produce 
the same injury. Md. Code Ann., Cts. & Jud. Proc. 
§3-1401(c) (West 2017). The tortious conduct of the 
wrongdoers need not occur at the same time, but 
may take place at successive periods. Trieschman v. 
Eaton, 224 Md. 111, 114–15 (Md. 1961). It is only nec-
essary that their conduct result in the same harm. 
The plaintiff may choose any tortfeasor and recover 
plaintiff’s whole loss, while that tortfeasor may then 
seek contribution from other joint tortfeasors. The 
right to contribution does not exist unless there is 
a common liability to the plaintiff. Ennis v. Don-
ovan, 222 Md. 536, 540 (Md. 1960) (abrogated on 
other grounds by Bozman v. Bozman, 376 Md. 461 
(Md. 2003)).

Liability of Bankrupt or 
Insolvent Manufacturers
Maryland is a joint and several liability jurisdiction, 
with the result that there is no benefit to a solvent 
defendant for the fault or culpability of an insolvent 
tortfeasor. Involuntary reorganization, including 
bankruptcy or foreclosure, extinguishes all prior 
debts of the entity. Acad. of IRM v. LVI Envtl. Servs., 
Inc., 344 Md. 434, 455 (Md. 1997). A successor cor-
poration does not acquire the liabilities or debts of 
its predecessor in the absence of certain exceptions, 
noted below in “Successor Liability.”

To the extent there are funds paid by a bank-
ruptcy trust of a joint tortfeasor, a defendant is enti-

tled to a reduction in any adverse verdict equal to the 
amount paid. Porter Hayden Co. v. Bullinger, 350 Md. 
452, 471 (Md. 1998).

Successor Liability
The general rule is that a corporation that acquires 
the assets of another corporation is not liable for the 
debts and liabilities of the predecessor corporation. 
Balt. Luggage Co. v. Holtzman, 80 Md. App. 282, 290 
(Md. Ct. Spec. App. 1989); Grindstone Capital, LLC 
v. Atkinson, No. 1579, 2015 WL 6093213, *3 (Md. Ct. 
Spec. App. Sept. 23, 2015). There are four exceptions 
to the general rule: (1) when there is an express or 
implied assumption of liability; (2) when the trans-
action amounts to a consolidation or merger; (3) the 
purchasing corporation is a mere continuation of the 
selling corporation; or (4) the transaction is entered 
into fraudulently to escape liability for debts. Balt. 
Luggage Co., 80 Md. App. at 290; Smith v. Navistar 
Int’l Transp. Corp., 737 F. Supp. 1446, 1448–49 (D. 
Md. 1988); Ramlall v. MobilePro Corp., 202 Md. App. 
20, 35 (Md. Ct. Spec. App. 2011).

In Nissen Corp. v. Miller, 323 Md. 613, 633 (Md. 
1991), the Maryland Court of Appeals refused to 
adopt the continuity of enterprise exception to the 
general rule of non-liability; it stated that such rule 
was unfair where the successor corporation bore no 
fault in the manufacture, sale, or distribution of the 
allegedly defective product.

A successor corporation is liable for the debts and 
liabilities of the transferor to the extent provided 
in the articles of transfer. Md. Code Ann., Corps. & 
Ass’ns §3-115(c)(1) (West 2017). Where no articles 
of transfer are filed, however, the sales agreement 
controls. Balt. Luggage Co., 80 Md. App. at 292. 
Liability of a successor corporation can be implied. 
Id. at 293–94. But before a promise on the part of a 
corporation to pay the debts of another corporation 
will be implied, the party asserting liability must 
show that it relied upon conduct or representations 
indicating an intention of the buyer to pay the debts 
of the seller. Id. at 293–99. Whether an implied 
promise exists will depend on the facts of each case. 
Id. at 295.

No Market Share Liability
Maryland has not recognized market share liability. 
In Lee v. Baxter Healthcare Corp., 721 F. Supp. 89, 
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93 (D. Md. 1989), aff’d, 898 F.2d 146 (4th Cir. 1990), 
a medical products case, the federal court declined 
to accept plaintiff’s claims of market share liability, 
alternate liability, concert of action, and enterprise 
liability. “None of these theories is recognized under 
Maryland law. Maryland courts apply traditional 
products liability law which requires the plaintiff to 
prove that the defendant manufactured the product 
which allegedly caused the injury.” Id. at 93; see also 
Tidler v. Eli Lilly & Co., 95 F.R.D. 332, 335(D.D.C. 
1982); Lohrmann v. Pittsburgh Corning Corp., 782 
F.2d 1156, 1162 (4th Cir. 1986); Herlihy v. Ply-Gem 
Indus., Inc., 752 F. Supp. 1282, 1290 (D. Md. 1990).

Economic Loss Rule
See “Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury,” supra, for 
discussion of the economic loss rule as applied to 
damage to the product itself. Another species of the 
economic loss rule is created statutorily in Maryland 
by the non-economic cap statute. Md. Code Ann., 
Cts. & Jud. Proc. §11-108 (West 2017). Real economic 
losses (medical bills, lost wages, property damage, 
etc.) are permitted to be recovered in full; non-eco-
nomic damages for personal injury, pain and suffer-
ing, impairment, disfigurement, loss of consortium, 
and “soliatium” damages in wrongful death cases 
are limited. Id.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
The plaintiff must prove that: (1) the product was in a 
defective condition when it left the seller’s possession 
or control; (2) it was unreasonably dangerous to the 
user or consumer; (3) the defect was a cause of the 
injuries; and (4) the product was expected to and did 
reach the consumer without substantial change in its 
condition. Phipps v. Gen. Motors Corp., 278 Md. 337, 
344 (Md. 1976); Montgomery Cty. v. Valk Mfg. Co., 
317 Md. 185 (Md. 1989); Sheehan v. Anthony Pools, 
Div. of Anthony Indus., Inc., 50 Md. App. 614 (Md. 
Ct. Spec. App. 1982); Halliday v. Sturm, Ruger & Co., 
368 Md. 186 (Md. 2002). In certain actions, expert 
testimony is required to establish a prima facie case 
of defect. Laing v. Volkswagen of Am., Inc., 180 Md. 
App. 136, 161 (Md. Ct. Spec. App. 2008); Mohammad 
v. Toyota Motor Sales, U.S.A., Inc., 179 Md. App. 693, 
706–07 (2008).

Pattern Jury Instructions

The manufacturer or seller of any product in a defec-
tive condition that is unreasonably dangerous to the 
user or the user’s property is responsible for physical 
harm resulting from the defect, provided:

1) The product was in a defective condition 
at the time it left possession or control of 
the seller;

2) The product was unreasonably dangerous;
3) The defect was the cause of the injuries or 

property damage; and
4) The product was expected to and did reach 

the user without substantial change in 
its condition.

In an action for strict liability in tort based upon 
product defect, the plaintiff need not prove any 
specific act of negligence as the focus is not on the 
conduct of the manufacturer or seller, but upon 
the product itself. Maryland State Bar Association, 
Maryland Civil Pattern Jury Instructions MPJI-CV 
26:11 (5th ed. 2017).

A product is in a defective condition when, at 
the time the product left the seller’s hands it was in 
a condition not contemplated by the ultimate con-
sumer, which was unreasonably dangerous to the 
consumer. A product is an unreasonably dangerous 
product when it is dangerous to an extent beyond 
that which would be contemplated by the ordinary 
consumer with the ordinary knowledge common to 
the community as to its characteristics. Maryland 
State Bar Association, Maryland Civil Pattern Jury 
Instructions MPJI-CV 26:12 (5th ed. 2017).

Design Defects

To determine whether a product is defective in its 
design, Maryland cases have generally used the “con-
sumer expectation” test. Halliday v. Sturm, Ruger & 
Co., 368 Md. 186, 197 (Md. 2002). The “risk-utility” 
test is used to evaluate design defects where the 
product malfunctions in some way. Kelley v. R.G. 
Indus., Inc., 304 Md. 124, 137–38 (Md. 1985); Phipps 
v. Gen. Motors Corp., 278 Md. 337, 348 (Md. 1976).

Under the risk-utility test, Professor Wade’s seven 
factors may be considered to determine whether a 
product is reasonably safe: (1) the usefulness and 
desirability of the product; (2) the availability of 
other and safer products to meet the same need; (3) 
the likelihood of injury and its probable serious-
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ness; (4) the obviousness of the danger; (5) common 
knowledge and normal public expectation of the 
danger (particularly for established products); (6) the 
avoidability of injury by care in use of the product 
(including the effect of instructions or warnings); 
and (7) the ability to eliminate the danger without 
seriously impairing the usefulness of the product or 
making it unduly expensive. Phipps, 278 Md. at 345 
n.4; see also Green v. Wing Enters. Inc., No. RDB-14-
1913, 2016 WL 1028020, *3 (D. Md. Mar. 15, 2016). 
Thus, the plaintiff bears the burden of proving that 
the risk outweighed the benefit of producing a prod-
uct of a particular design. Singleton v. Int’l Harvester 
Co., 685 F.2d 112, 115 (4th Cir. 1981); Ruark v. BMW 
of N. Am. LLC, No. ELH-09-2738, 2014 WL 1668917, 
*2 (D. Md. Apr. 24, 2014).

Some Maryland lower appellate and federal court 
decisions have suggested that the risk-utility test is 
an alternative test in defective design cases. Simpson 
v. Standard Container Co., 72 Md. App. 199, 204 
(Md. Ct. Spec. App. 1987); C&K Lord, Inc. v. Carter, 
74 Md. App. 68 (Md. Ct. Spec. App. 1988); Ziegler v. 
Kawasaki Heavy Indus., Ltd., 74 Md. App. 613, 622 
(Md. Ct. Spec. App. 1988); Klein v. Sears, Roebuck & 
Co., 92 Md. App. 477, 486 (Md. Ct. Spec. App. 1991); 
Nissan Motor Co. v. Nave, 129 Md. App. 90, 118–19 
(Md. Ct. Spec. App. 1999). These cases have now been 
found by the Court of Appeals of Maryland to have 
misconstrued or ignored Kelley, 304 Md. 124. Halli-
day, 368 Md. at 199–200. That decision held that the 
risk-utility test does not apply to a design defect case 
unless the product malfunctions in some way. Id.

There also must be evidence of the technological 
feasibility, at the time the product was put on the 
market, of manufacturing the product without the 
alleged design defect, the availability of appropriate 
materials, the cost and price to the consumer, and 
chance of consumer acceptance. Troja v. Black & 
Decker Mfg. Co., 62 Md. App. 101, 109 (Md. Ct. Spec. 
App. 1985); Nissan Motor Co., 129 Md. App. at 120.

Manufacturing Defects

To prove a manufacturing defect, the plaintiff need 
only prove that the product does not conform to the 
manufacturer’s own specifications. Singleton v. Man-
itowoc Co., 727 F. Supp. at 221. However, the plaintiff 
must also prove that the flawed product is unreason-
ably dangerous. The test of whether the product was 
in a defective condition or unreasonably dangerous 

when sold is in terms of consumer expectation. 
Ziegler, 74 Md. App. 613. Manufacturing defects that 
proximately cause injury typically defeat reasonable 
consumer expectations. Id.

Inherently Unreasonable Risks

In certain cases of alleged manufacturing or design 
defect, the risk is “inherently unreasonable” and can 
never be said to be reasonable. Whether a product 
involves an inherently unreasonable risk is an issue 
to be decided by the court rather than the trier of 
fact, as it involves the consideration of many issues 
of public policy. Lundgren v. Ferno-Wash. Co., 80 Md. 
App. 522, 528 (Md. Ct. Spec. App. 1989).

Failure to Warn

The Maryland Court of Appeals has adopted Restate-
ment (Second) of Torts Section 388 as the guiding 
standard for cases involving warnings. Moran v. 
Faberge, Inc., 273 Md. 538, 544–45 (Md. 1975); 
Eagle-Picher Indus., Inc. v. Balbos, 84 Md. App. 
10, 62–66 (Md. Ct. Spec. App. 1990); May v. Air & 
Liquid Sys. Corp., 446 Md. 1, 10 (Md. 2015). While 
the plaintiff must prove the same elements of strict 
liability in a case involving an allegedly defective 
warning, Maryland courts require a stricter “but for” 
test of proximate cause. Singleton v. Int’l Harvester 
Co., 685 F.2d 112, 116 (4th Cir. 1981). A manufacturer 
of a product is not liable if the accident would have 
occurred even if an adequate warning had been 
given. Id. at 116–17.

A defendant will be absolved from liability when 
the plaintiff fails to read and heed an adequate 
warning. Simpson v. Standard Container Co., 72 Md. 
App. 199, 206–07 (Md. Ct. Spec. App. 1987); Hood v. 
Ryobi Am. Corp., 181 F.3d 608, 612 (4th Cir. 1999). 
The defendant will also be absolved where a danger 
is open and obvious. Dechello v. Johnson Enters., 74 
Md. App. 228, 236 (Md. Ct. Spec. App. 1988); Nichol-
son v. Yamaha Motor Co., 80 Md. App. 695, 715 (Md. 
Ct. Spec. App. 1989).

Post-Sale Duties

The manufacturer of a defective product has a duty 
to warn of product defects that the manufacturer 
discovers after the product is sold. The duty may 
continue from the point at which the product was 
introduced into the stream of commerce, or may 
arise even though the product was reasonably safe 



Products Liability Defenses: A State-by-State Compendium   Maryland   15

for use at the time the product was sold. U.S. Gypsum 
Co. v. Mayor and City Council of Balt., 336 Md. 145, 
160 (Md. 1994) (citing Owens-Ill., Inc. v. Zenobia, 325 
Md. 420, 446–47 (Md. 1992)). Post-sale warnings 
may be necessary in cases involving property injury 
as well as personal injury. Id.

Vendor or Distributor

In Maryland, vendors, distributors, or suppliers are 
strictly liable for unreasonably dangerous product 
defects that harm the user or consumer. Ellsworth 
v. Sherne Lingerie, Inc., 303 Md. 581, 596–97 (Md. 
1985). Indemnity is available up the distributive 
chain, and the sealed container defense may obviate 
plaintiff’s claim where a solvent manufacturer is a 
party to the suit.

Proof in Negligence Actions

Pattern Jury Instructions

The manufacturer of a product has a duty to use rea-
sonable care in the design, manufacturing, testing, 
and inspection of the product to see that the product 
is safe for any reasonably foreseeable use. A failure 
to fulfill that duty is negligence. Maryland State Bar 
Association, Maryland Civil Pattern Jury Instruc-
tions MPJI-CV 26:1(a) (5th ed. 2017). If, despite exer-
cising reasonable care in the design, manufacture, 
testing, and inspection of the product, the product 
still cannot be made safe for its reasonably foresee-
able use, and the manufacturer knows or through 
the use of reasonable care should know that the 
dangerous condition is not obvious to the user of the 
product, the manufacturer has a duty to give an ade-
quate warning of the danger. A failure to fulfill that 
duty is negligence. Maryland State Bar Association, 
Maryland Civil Pattern Jury Instructions MPJI-CV 
26:1(b) (5th ed. 2017).

Design or Manufacturing Defect

The elements of proof in a negligent design or man-
ufacture case are the same as for any other action 
in negligence. See Babylon v. Scruton, 215 Md. 299 
(Md. 1958); Moran v. Faberge, Inc., 273 Md. 538 (Md. 
1975); Holman v. Mark Indus., Inc., 610 F. Supp. 1195 
(D. Md. 1985). Thus, a plaintiff must prove a duty 
owed by a defendant to the plaintiff and a breach 
of that duty which caused damage. Myers v. Mont-
gomery Ward & Co., 253 Md. 282, 291 (Md. 1969), 

superseded on other grounds by, Hartford Ins. Co. v. 
Manor Inn of Bethesda, Inc., 335 Md. 135 (Md. 1994); 
Barclay v. Briscoe, 427 Md. 270, 292 (Md. 2012). A 
manufacturer or dealer is liable only if he knew or 
could have by reasonable care discovered the defect. 
Frericks v. Gen. Motors Corp., 274 Md. 288, 304 (Md. 
1975); Joseph v. Bozzuto Mgmt. Co., 173 Md. App. 
305, 344–455 (Md. Ct. Spec. App. 2007). Further-
more, a defendant will not be liable where a product 
defect is open and obvious. Volkswagen of Am., Inc. 
v. Young, 272 Md. 201, 219 (Md. 1974); C & M Build-
ers, LLC v. Strub, 420 Md. 268, 299 (Md. 2011) (dis-
cussing knowledge standard in relation to fall hazard 
created by stairs).

Evidence
Qualification of Expert Witness—Reed in 
State Court, Daubert in Federal Court
Md. R. Evid. 5-702 governs admission of expert 
testimony in Maryland state courts; whereas Fed. 
R. Evid. 702 governs admission of experts in federal 
courts. Proof of product defects in Maryland must 
consist of more than conjecture, surmise, specula-
tion, or presumption arising from the mere happen-
ing of an accident. Jensen v. Am. Motors Corp., 50 
Md. App. 226, 232 (Md. Ct. Spec. App. 1981); Parker 
v. Allentown, Inc., 891 F. Supp.2d 773, 780 (D. Md. 
2012) (quoting Virgil v. “Kash N’ Karry” Serv. Corp., 
61 Md. App. 23, 32 (Md. Ct. Spec. App. 2005)). Where 
determination of the defect is beyond the knowledge 
of the average lay person, expert opinion testimony 
is necessary. Aventis Pasteur, Inc. v. Skevofilax, 396 
Md. 405 (Md. 2007) (complex medical questions 
and causation require a medical expert); Hersl v. 
Fire & Police Emps. Ret. Sys., 188 Md. App. 249, 264 
(Md. Ct. Spec. App. 2009) (layperson cannot render 
expert medical opinion); Green v. Wing Enters., No. 
RDB-14-1913, 2016 WL 1028020, *2 (D. Md. Mar. 15, 
2016) (stating that “expert testimony on the alleged 
defect or the causal relationship between the defect 
and a plaintiff’s injury is required when ‘the subject 
of the inference is so particularly related to some 
science or profession that it is beyond the ken of the 
average layman.’”). Maryland’s approach to admissi-
bility of expert opinions is similar to, but not yet as 
well defined as, the approach adopted by the federal 
courts in Daubert v. Merrell Dow Pharms, Inc., 509 
U.S. 579 (1993) and Kumho Tire Co. v. Carmichael, 
526 U.S. 137 (1999). See Md. R. Evid. 5-702.
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Md. R. Evid. 5-703 outlines the bases of opinions 
of testimony by experts that are accepted by Mary-
land state courts. This rule is modeled after Fed. R. 
Evid. 703(b)–(c), which govern the bases of opinions 
of expert testimony in federal courts. It states that 
facts or data of a particular case on which an expert 
bases an opinion or inference may only be those 
facts or data perceived by or made known to the 
expert at or before the hearing. Md. R. Evid. 5-703. If 
the data or facts are of a type reasonably relied upon 
by experts in the particular field in forming opin-
ions, those facts or data need not be admissible. Id.

Nothing in Md. R. Evid. 5-702 is intended to 
replace the “generally accepted in the science or dis-
cipline” standard set forth in Frye v. United States, 
293 F. 1013 (D.C. Cir. 1923). See Reed v. State, 283 
Md. 374 (Md. 1978); Aventis Pasteur, 396 Md. at 430 
n.18; Ross v. Hous. Auth. of Balt. City, 430 Md. 648, 
660 (Md. 2013) (affirming that Maryland applies the 
Frye/Reed standard). However, the required scien-
tific foundation for the admission of new or novel 
scientific techniques or principles is presently left to 
development through case law.

A number of Maryland decisions have held that 
experts’ opinions have no greater probative value 
than the soundness of the reasons and factual bases 
of the opinion. In Evans v. State, 322 Md. 24 (Md. 
1991), Maryland rejected the argument that the 
adequacy of the basis for the opinion of the expert 
goes only to the weight to be given to the expert’s tes-
timony; and not to its admissibility. Beatty v. Trail-
master Prods., Inc., 330 Md. 726, 740–41 (Md. 1993). 
In Beatty the court rejected plaintiff’s expert opinion 
because he could cite no developing consensus, nor 
sound data, to support his opinions. Id.

Spoliation of Evidence
Destruction of evidence by a person gives rise to an 
inference or presumption unfavorable to the person. 
If intent to conceal the evidence can be shown, then 
the destruction must be additionally inferred to indi-
cate a weakness in the case. Anderson v. Litzenberg, 
115 Md. App. 549, 560–61 (Md. Ct. Spec. App. 1997); 
Miller v. Montgomery Cty., 64 Md. App. 202, 213–15 
(Md. Ct. Spec. App. 1985); Cost v. State, 417 Md. 360, 
370 (Md. 2010). To impose spoliation sanctions, four 
elements have been recognized: 1) an act of destruc-
tion; 2) discoverability of the evidence; 3) an intent 
to destroy the evidence; and 4) occurrence of the 

act after suit was filed or at a time when filing was 
fairly perceived as imminent. White v. Office of the 
Pub. Def., 170 F.R.D. 138, 147 (D. Md. 1997); Klupt 
v. Krongard, 126 Md. App. 179, 199 (Md. Ct. Spec. 
App. 1999); Weaver v. ZeniMax Media, Inc., 175 Md. 
App. 16, 43 (Md. Ct. Spec. App. 2007). Burial of one’s 
decedent is not spoliation of evidence as to dece-
dent’s lung tissue which would have had evidentiary 
value in the case, absent such a showing of intent. 
Hollingsworth & Vose Co. v. Connor, 136 Md. App. 91, 
136–38 (Md. Ct. Spec. App. 2000).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service of process may be made within Maryland, 
or outside the state, by delivering to the person to be 
served a copy of the summons, complaint, and all 
other papers filed with it, or by mailing to the person 
to be served a copy of those documents by certified 
mail requesting “Restricted Delivery” and by show-
ing to whom, date, and address to which delivery 
is made. Md. R. Civ. P. 2-121. Service is made upon 
a corporation or association by serving its resident 
agent, president, secretary or treasurer. Md. R. Civ. P. 
2-124(d). If no such officer can be found, service may 
be made on the manager, any director, vice presi-
dent, assistant secretary, assistant treasurer or other 
person expressly or impliedly authorized to receive 
service of process. Id. If no such person is found, ser-
vice can be made on the State Department of Assess-
ments and Taxation. Md. R. Civ. P. 2-124(o).

The long-arm statute of Maryland, set forth in 
Md. Code Ann., Cts. & Jud. Proc. §6-103, allows ser-
vice on a foreign corporation which, inter alia, trans-
acts any business or performs any character of work 
in the state, or contracts to supply goods or manufac-
tured products in the state. A defendant must have 
sufficient minimum contacts to support personal 
jurisdiction under the “purposefully directed” rather 
than the “stream of commerce” test of the long arm 
statute. Hollingsworth & Vose Co. v. Connor, 136 Md. 
App. 91, 112–13 (Md. Ct. Spec. App. 2000); Taylor v. 
CSR Ltd., 181 Md. App. 363, 376–77 (Md. Ct. Spec. 
App. 2008), rev’d sub nom., 411 Md. 457 (Md. 2009) 
(citing Asahi Metal Indus. Co., Ltd. v. Super. Ct. of 
Ca., 480 U.S. 102, 112 (1987). The method of service 
on the foreign corporation is the same as set forth 
above. See Nicholson v. Yamaha Motor Co., 80 Md. 
App. 695 (Md. Ct. Spec. App. 1989).



Products Liability Defenses: A State-by-State Compendium   Maryland   17

Answer Time
Generally, a party must file an answer within thirty 
(30) days after being served. Md. R. Civ. P. 2-321(a). If 
a defendant is served outside Maryland or by service 
on the Department of Assessments and Taxation, it 
must file an answer within sixty (60) days after being 
served. Md. R. Civ. P. 2-321(b)(3).

Particularity with Which Affirmative 
Defenses Must Be Raised
A defendant must set forth the following affirma-
tive defenses relevant to products liability actions 
in its answer: accord and satisfaction, merger of a 
claim by arbitration into an award, assumption of 
the risk, collateral estoppel as a defense to a claim, 
contributory negligence, duress, estoppel, fraud, ille-
gality, laches, payment, release, res judicata, statute 
of frauds, statute of limitations, ultra vires, usury, 

waiver, privilege, and total or partial charitable 
immunity. Md. R. Civ. P. 2-323(g).
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