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Massachusetts

By Michelle I. Schaffer and Jacob J. Lantry

Overview of Massachusetts 
Product Liability Law
Product liability actions in Massachusetts typically 
are asserted through claims of negligence and 
breach of implied warranty. Under Massachusetts 
law, a product seller or manufacturer is negligent if 
it fails to exercise the degree of care and skill that an 
ordinary, reasonably prudent manufacturer would 
have exercised in similar circumstances. See Back 
v. Wickes Corp., 378 N.E.2d 964, 971 (Mass. 1978). 
Additionally, when any goods are sold, the law in 
Massachusetts implies a warranty, or promise, 
by the manufacturer that the goods are fit for the 
ordinary purposes for which such goods are used. 
See id. at 969–70; Haglund v. Philip Morris, Inc., 
847 N.E.2d 315, 322 (Mass. 2006). The manufac-
turer warrants that its product is fit for its ordinary 
purposes, which include both those uses that the 
manufacturer intended, and those uses and misuses 
that are reasonably foreseeable. Back, 378 N.E.2d at 
969–70. If a product is in a defective condition and 
thus unreasonably dangerous, then it is not fit for 
the product’s ordinary purposes, and the merchant 
has breached the warranty. To determine whether 
a product is unreasonably dangerous due to its 
design, many factors are to be taken into consider-
ation, including the gravity of the danger posed by 
the design, the likelihood that such danger would 
occur, whether the risks posed by the product could 
have been reduced by use of a reasonable alternative 
design, the financial cost of an improved design, any 
adverse consequences to the product and to the con-
sumer that would result from an alternative design, 
and whether the proposed modification would cause 
undue interference with the performance of the 
product. Colter v. Barber- Greene Co., 525 N.E.2d 
1305, 1310–11 (Mass. 1988); Haglund, 847 N.E.2d 
at 323.

Restatement of Torts: Products Liability
Liability under the implied warranty of merchant-
ability in Massachusetts has historically been con-
sistent “in nearly all respects with the principles 
expressed in Restatement (Second) of Torts §402A.” 
Vassallo v. Baxter Healthcare Corp., 696 N.E.2d 
909, 923 (Mass. 1998). In 2013, the Massachusetts 
Supreme Judicial Court was asked to adopt explicitly 
the Second Restatement’s “reasonable consumer 
expectation test” over the risk– utility balancing test 
of the Third Restatement. The Third Restatement’s 
risk– utility balancing test requires a plaintiff to 
prove “that a reasonable alternative design ‘was, 
or reasonably could have been, available at time of 
sale or distribution,’ that would have reduced the 
foreseeable risks of harm posed by the product at 
reasonable cost, and that the failure to adopt the 
safer alternative was unreasonable.” See Evans v. 
Lorillard Tobacco Co., 990 N.E.2d 997, 1011 (Mass. 
2013) (quoting Restatement (Third) of Torts: Prod-
ucts Liability §2, at 14 (Am. Law Inst. 1998)). The 
Supreme Judicial Court declined to adopt either test 
explicitly, noting that Massachusetts law has long 
considered consumer expectations as only a factor, 
“albeit an important factor, in determining whether 
a product is unreasonably dangerous.” Id. at 1013. 
In addition to consumer expectations, the Supreme 
Judicial Court noted that since 1978 Massachusetts 
has recognized that the determination of “whether 
a product is unreasonably dangerous depends on 
many factors, including ‘the gravity of the danger 
posed by the challenged design, the likelihood that 
such danger would occur, the mechanical feasibility 
of a safer alternative design, the financial cost of an 
improved design, and the adverse consequences to 
the product and to the consumer that would result 
from an alternative design.’” Id. (quoting Haglund v. 
Philip Morris Inc., 847 N.E.2d 315, 323 (Mass. 2006)).
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Available Defenses
Assumption of Risk
The defense of assumption of risk was abolished 
in Massachusetts by the comparative negligence 
statute. Mass. Gen. Laws, ch. 231, §85 (2017). How-
ever, when a person voluntarily and unreasonably 
proceeds to use a product he or she knows to be 
defective and dangerous, he or she will be absolutely 
barred from recovery. Haglund v. Philip Morris, Inc., 
847 N.E.2d 315, 324–25 (Mass. 2006); Correia v. Fire-
stone Tire & Rubber Co., 446 N.E.2d 1033, 1040–41 
(Mass. 1983).

Comparative Fault/Contributory Fault
Under the Massachusetts comparative negligence 
statute, §85 of Chapter 231 of the General Laws of 
Massachusetts, the contributory negligence of the 
plaintiff will not bar recovery if the plaintiff’s neg-
ligence was not greater than the total amount of 
negligence attributable to the defendant(s). In other 
words, if the plaintiff’s negligence is greater than 50 
percent, recovery is barred. However, if the plain-
tiff’s negligence is determined to be less than 50 
percent, any damages allowed will be diminished in 
proportion to the amount of negligence attributable 
to the plaintiff. See Mass. Gen. Laws ch. 231, §85. 
In determining the amount by which the plaintiff’s 
damages are to be diminished, the negligence of the 
plaintiff is to be compared to the total negligence 
of all defendants. Id. The combined total of the 
plaintiff’s negligence taken together with the neg-
ligence of all defendants must equal one hundred 
percent. Id.

The comparative negligence statute provides a 
defense to a negligence action but not to a breach 
of warranty action. Santos v. Chrysler Corp., 715 
N.E.2d 47, 60 (Mass. 1999); Rose v. Highway Equip-
ment Co., 15 N.E.3d 241, 244 (Mass. App. Ct. 2014). 
Contributory negligence alone will not preclude 
recovery on a breach of warranty claim, but one 
who voluntarily and unreasonably uses a product 
that one knows is defective and dangerous will 
be barred from recovery on his or her claim for 
breach of warranty. Haglund v. Philip Morris, Inc., 
847 N.E.2d 315, 324 (Mass. 2006); Correia v. Fires-
tone Tire & Rubber Co., 446 N.E.2d 1033, 1040–41 
(Mass. 1983).

Seat Belts—Failure to Use
A plaintiff’s failure to wear a seat belt is not a defense 
to a breach of warranty claim. MacCuish v. Volk-
swagenwerk A.G., 22 Mass. App. 380, 386–87, 494 
N.E.2d 390, 395 (Mass. Ap. Ct. 1986). The courts in 
Massachusetts have not yet decided whether failure 
to use an available seat belt is a defense to a negli-
gence claim. See Nascimento v. Ford Motor Co., No. 
90-5460, 1993 Mass. Super. Lexis 82, at *3 (Mass. 
Sup. Ct. Nov. 8, 1993); Shahzade v. C.J. Mabardy, Inc., 
411 Mass. 788, 796, 586 N.E.2d 3, 8 (Mass. 1992); 
Breault v. Ford Motor Co., 364 Mass. 352, 355 n.4, 305 
N.E.2d 824, 827 n.4 (Mass. 1973). Evidence of nonuse 
of seat belts may be used on issues such as the failure 
to mitigate damages, but Massachusetts has not yet 
settled this issue. Sultis v. Gen. Motors Corp., 690 F. 
Supp. 100, 104–06 (D. Mass. 1988).

Misuse or Alteration of Product
Foreseeable “misuse” of a product is not a defense. 
Allen v. Chance Mfg. Co., 494 N.E.2d 1324, 1326–27 
(Mass. 1986). The plaintiff must prove as part of his 
or her prima facie case that he or she was using the 
product in a foreseeable manner. Id. at 1326–27; 
see also Carifio v. Benetton Sportsystem USA, Inc., 
No. 02-11985-DPW, 2005 WL 1527801, 2005 U.S. 
Dist. Lexis 12801 (D. Mass. June 21, 2005). “Unrea-
sonable use” and “unforeseeable misuse” are not 
interchangeable terms. Unreasonable use refers to 
the reasonableness of the plaintiff’s conduct, while 
unforeseeable misuse is a question of whether the 
defendant could have reasonably foreseen that the 
plaintiff would have misused the product in the 
manner that he or she did. Gillespie v. Sears, Roe-
buck & Co., 386 F.3d 21, 32 (1st Cir. 2004); Allen, 494 
N.E.2d at 1326–27. If the use is unforeseeable, the 
plaintiff has not proved his or her case. Thus, when 
one unreasonably uses a product that he knows to 
be defective and dangerous, recovery is generally 
denied because the plaintiff’s unreasonable conduct 
is the proximate cause of his or her injuries. Colter 
v. Barber- Greene Co., 525 N.E.2d 1305, 1312 (Mass. 
1988); Correia v. Firestone Tire & Rubber Co., 446 
N.E.2d 1033, 1040 (Mass. 1983).

A plaintiff’s knowing and unreasonable use of 
a defective product is an affirmative defense to a 
defendant’s breach of warranty. Haglund v. Philip 
Morris, Inc., 847 N.E.2d 315, 324 (Mass. 2006); Col-
ter, 525 N.E.2d at 1312. A defendant asserting such 
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a defense must show that the plaintiff knew of the 
product’s defect and its danger, that the plaintiff 
proceeded voluntarily and unreasonably to use the 
product, and that the plaintiff was injured as a result. 
Allen, 494 N.E.2d at 1326.

Product alteration is not a defense to a products 
liability suit in Massachusetts if the alteration was 
reasonably foreseeable. Colter, 525 N.E.2d 1305, 1311 
n.9 (Mass. 1988); see also Cocco v. Deluxe Sys., Inc., 
516 N.E.2d 1171, 1173 (Mass. 1987). The product 
manufacturer “must anticipate the environment in 
which its product will be used, and it must design 
against the reasonably foreseeable risks attending 
the product’s use in that setting.” Back v. Wickes 
Corp., 378 N.E.2d 964, 969 (Mass. 1978). It is the 
jury’s function to determine whether the circum-
stances of the product alteration and the subsequent 
injury were reasonably foreseeable. Colter, 525 
N.E.2d at 1311; Fahey v. Rockwell Graphic Sys., Inc., 
482 N.E.2d 519, 524 (Mass. App. Ct. 1985), overruled 
on other grounds by Allen, 494 N.E.2d 1324.

Unavoidably Unsafe Products
No liability exists for the “defectless” product. A 
plaintiff must prove not only that the product is 
“unreasonably dangerous,” but also that a particular 
defect renders the product dangerous. See Haglund 
v. Philip Morris, Inc., 847 N.E.2d 315, 326 (Mass. 
2006); Kotler v. Am. Tobacco Co., 685 F. Supp. 15, 20 
(D. Mass. 1988). The fact that a product is unavoid-
ably unsafe may be a defense in a breach of warranty 
action. See Mavilia v. Stoeger Indus., 574 F. Supp. 107, 
109 (D. Mass. 1983).

In Evans v. Lorillard Tobacco Co., 990 N.E.2d 997 
(Mass. 2013), the executor of the estate of a smoker 
who died of lung cancer sued a cigarette manufac-
turer asserting that Newport cigarettes were negli-
gently designed and breached an implied warranty. 
The Supreme Judicial Court held that in negligent 
design and breach of warranty cases, the plaintiff 
is required to show proof of “an available design 
modification which would reduce the [product’s] risk 
without undue cost or interference with the perfor-
mance of the [product].” Evans v. Lorillard Tobacco 
Co., 990 N.E.2d 997, 1024 (Mass. 2013) (quoting Col-
ter v. Barber- Greene Co., 525 N.E.2d 1305, 1310–11 
(Mass. 1988)). The court rejected the defendant’s 
argument that a product cannot be unreasonably 
dangerous if the danger is not beyond that which 

is contemplated by an ordinary consumer. Id. at 
1013–14. To the contrary, the Supreme Judicial Court 
opined that under the risk– utility test embraced 
in §2 of the Restatement (Third), consumer expec-
tations are but one factor for consideration when 
determining whether a product is unreasonably 
dangerous. Id.

Finally, the court in Evans held that a plaintiff 
need not prove that he or she would have used an 
alternatively designed product to prove causation. Id. 
at 1021. Rather, a plaintiff need only show that the 
product’s alleged defect caused the injury. Id.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A manufacturer or seller of a product is not under 
a duty to warn of dangers related to the use of a 
product that are obvious to, or already known by, 
the user. See Colter v. Barber- Greene Co., 525 N.E.2d 
1305, 1312 (Mass. 1988) (“[W]here the danger pre-
sented by a given product is obvious, no duty to 
[warn] exists because a warning will not reduce the 
likelihood of injury.”); Pub. Serv. Mut. Ins. v. Empire 
Comfort Sys., Inc., 573 F. Supp. 2d 372, 379 (D. Mass. 
2008) (holding that manufacturer had no duty to 
warn against open and obvious hazard of placing 
combustible material against heater).

In Bavuso v. Caterpillar Indus., Inc., 563 N.E.2d 
198 (Mass. 1990), the Supreme Judicial Court held 
that a forklift truck manufacturer had no duty to 
warn an experienced forklift operator of an obvious 
danger; the operator was no less knowledgeable than 
the manufacturer about the dangers inherent in 
using the forklift. Similarly, in Carey v. Lynn Ladder 
& Scaffolding Co., 691 N.E.2d 224 (Mass. 1998), the 
Supreme Judicial Court held that a ladder manufac-
turer was not liable for its failure to place a warning 
label on a ladder to instruct users that they should 
not stand on the seventh step (the step just below 
the top platform of the ladder). The plaintiff testified 
that he was aware of the ladder’s instability and he 
did not need anyone to warn him not to stand on the 
sixth step. Carey v. Lynn Ladder & Scaffolding Co., 
691 N.E.2d 224, 224 (Mass. 1998). The court stated 
that the danger of using the seventh step was obvi-
ous and the plaintiff appreciated the danger to the 
same extent he would have if a warning was present. 
Id. The manufacturer was accordingly relieved of the 
duty to warn. Id.
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“A duty to warn is not imposed by law as a mind-
less ritual.” Killeen v. Harmon Grain Prods., Inc., 
413 N.E.2d 767, 770 (Mass. 1980). Although issues 
relating to the “obvious” nature of the danger are 
generally factual questions to be presented to the 
jury for its consideration, Massachusetts courts have 
held that, as a matter of law, there is no duty to warn 
a person of average intelligence about the danger 
of diving into the shallow end of a swimming pool. 
O’Sullivan v. Shaw, 726 N.E.2d 951, 956 (Mass. 2000). 
The court reasoned that the open and obvious dan-
ger rule should be applied to relieve a defendant of 
liability in situations wherein a superfluous warning 
of a danger that plaintiff should have perceived as 
obvious exists. Id.; see also Gorfinkle v. U.S. Airways, 
Inc., 431 F.3d 19, 23–25 (1st Cir. 2005).

Learned Intermediary Doctrine and 
Sophisticated User Defense
In certain circumstances, a manufacturer’s duty to 
warn the consumer is satisfied if the manufacturer 
gives adequate warnings to a learned intermediary. 
MacDonald v. Ortho Pharm. Corp., 475 N.E.2d 65, 
68–70 (Mass. 1985); see also Cottam v. CVS Pharm., 
764 N.E.2d 814, 821 (Mass. 2002). This defense is 
inapplicable in the limited circumstances in which 
the manufacturer’s reliance on an intermediary is 
not reasonable. See, e.g., MacDonald, 475 N.E.2d at 
69–70.

A corollary to the learned intermediary doctrine 
is the sophisticated user defense, which shields a 
defendant from its duty to warn in instances in 
which the end user of a product knows or should 
know of the products dangers to the same extent 
a warning would provide. See Carrel v. Nat’ l Cord 
& Braid Corp., 852 N.E.2d 100, 109 (Mass. 2006); 
Hoffman v. Houghton Chem. Corp., 751 N.E.2d 848, 
855 (Mass. 2001). In Taylor v. American Chemistry 
Council, 576 F.3d 16 (1st Cir. 2009), the United 
States Court of Appeals for the First Circuit applied 
Massachusetts law in finding that while a supplier 
has a duty to warn foreseeable users of dangers 
in the use of its product that the supplier knows 
or should have known, under the “sophisticated 
user defense,” such a supplier has no duty to warn 
an end user of a product’s latent characteristics or 
dangers when the user knows or reasonably should 
know of those dangers. Taylor v. American Chem-
istry Council, 576 F.3d 16, 24–25 (1st Cir. 2009). 

This doctrine applies where the user appreciates the 
danger to the same extent as a warning would pro-
vide, making a warning superfluous and unlikely 
to have a deterrent effect. Id. at 25. The “end user” 
for purposes of the sophisticated user defense is the 
entity that maintains control over the product. Car-
rel, 852 N.E.2d at 109–11.

Sealed Containers—Bulk Supplier Doctrine
A distributor may have a defense to a product lia-
bility action alleging defective manufacture of the 
contents of a sealed container under circumstances 
where the distributor does not represent the product 
as its own manufacture; see Enrich v. Windemere 
Corp., 616 N.E.2d 1081, 1083–84 (Mass. 1993); and 
where examination of the contents of the container 
is not practicable. Carter v. Yardley & Co., 64 N.E.2d 
693, 695 (Mass. 1946).

Massachusetts has adopted the “bulk supplier 
doctrine,” which discharges the duty of a manufac-
turer–supplier of bulk products to warn end users 
of the product’s hazard based on the manufacturer–
supplier’s reasonable reliance on an intermediary. 
Hoffman v. Houghton Chem. Corp., 751 N.E.2d 848, 
854–55 (Mass. 2001). In determining whether a bulk 
supplier’s reliance was reasonable, “[t]he relevant 
inquiry turns on the intermediary’s knowledge of 
a product’s hazard and its ability to pass on appro-
priate warnings to end users.” Id. at 854. Among the 
factors that may determine reasonable reliance are 
“(1) the dangerous condition of the product; (2) the 
purpose for which the product is used; (3) the form 
of any warnings given; (4) the reliability of the third 
party as a conduit of necessary information about 
the product; (5) the magnitude of the risk involved; 
and (6) the burden imposed on the supplier by 
requiring that he directly warn all users.” Id. at 856 
(quoting Sara Lee Corp. v. Homasote Co., 719 F. Supp. 
417, 421 (D. Md. 1989)).

Fault of Others
Evidence of third party fault is admissible on the 
issue of causation, but any such third party fault will 
not serve to reduce the verdict by way of percentage 
of fault unless the third party fault is determined to 
be the sole proximate cause of the injury. Correia v. 
Firestone Tire & Rubber Co., 446 N.E.2d 1033, 1038–
39 (Mass. 1983).
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The exclusivity provision of the Massachusetts 
Workers’ Compensation Act precludes a plaintiff’s 
employer from being joined as a defendant in a prod-
ucts liability action. Mass. Gen. Laws ch. 152, §24 
(2017). In addition, where an employee has received 
workers’ compensation benefits, an employer cannot 
be held liable to third-party tortfeasors under theo-
ries of contribution or indemnification, unless there 
exists an express or implied contractual obligation 
by the employer to the third-party tortfeasor. Liberty 
Mut. Ins. Co. v. Westerlind, 373 N.E.2d 957, 958–59 
(Mass. 1978); but see Steffen v. Viking Corp., 441 F. 
Supp. 2d 245, 251–52 (D. Mass. 2006).

Preemption
Federal law may preempt a state law products lia-
bility claim, depending upon the particular federal 
statute and regulatory scheme. See, e.g., Duggan v. 
Medtronic, 840 F. Supp. 2d 466, 472–73 (D. Mass. 
2012) (plaintiff’s state law claims against medical 
device manufacturer preempted by Medical Device 
Amendments to federal Food, Drug, and Cosmetic 
Act); Hochberg v. Zoecon Corp., 657 N.E.2d 1263, 
1266 (Mass. 1995) (plaintiff’s failure to warn claims 
were preempted by the Federal Insecticide, Fungi-
cide, and Rodenticide Act).

Compliance with Standards
Safety standards for products enacted by govern-
mental organizations pursuant to their rule- making 
power, or by trade associations, industry groups and 
governmental and nongovernmental testing organi-
zations, are admissible in products liability actions. 
See Touch v. Master Unit Die Prods., Inc., 43 F.3d 
754 (1st Cir. 1995). Such standards may be relevant 
as: (1) evidence of a failure to exercise due care; (2) 
proof that the defendant knew or should have known 
of the defect; (3) evidence of the availability or fea-
sibility of a remedy to correct a defect; (4) reflective 
of industry custom and practice; and (5) a basis for 
the examination or cross- examination of expert wit-
nesses. Torre v. Harris- Seybold Co., 404 N.E.2d 96, 
105 (Mass. App. Ct. 1980).

In Namundi v. Rocky’s Ace Hardware, LLC, 81 
Mass. App. Ct. 665 (Mass. App. Ct. 2012), the Mas-
sachusetts Appeals Court upheld a directed verdict 
for the manufacturer of paint stripper in a failure to 
warn claim, on the grounds that the subject prod-

uct’s labeling complied with regulations propounded 
by the Federal Hazardous Substances Act.

Government Contractor Defense
There is no Massachusetts case law relative to 
this defense.

State-of-the-Art
Negligence

Evidence that a product conforms to the state-of-the-
art, defined as the level of pertinent scientific and 
technical knowledge existing at the time of manufac-
ture, is admissible in a negligence action. See Lewis 
v. Ariens Co., 751 N.E.2d 862, 865–66 (Mass. 2001); 
Vassallo v. Baxter Healthcare Corp., 696 N.E.2d 909, 
923–24 (Mass. 1998).

Breach of Warranty

In Hayes v. Ariens Co., 462 N.E.2d 273, 277 (Mass. 
1984), the Supreme Judicial Court stated that for 
strict liability purposes, and hence, for purposes of 
warranty law in Massachusetts, “state of the art is 
irrelevant.” See also Touch v. Master Unit Die Prods., 
Inc., 43 F.3d 754, 757 (1st Cir. 1995) (discussing Mas-
sachusetts breach of warranty law and finding that 
“compliance with ‘state of the art’ safety standards at 
the time the product was designed or manufactured is 
usually immaterial”).

In Vassallo v. Baxter Healthcare Corp., 696 N.E.2d 
909, 924 (Mass. 1998), the Supreme Judicial Court 
revised the Massachusetts law on implied warranty 
of merchantability for failure to warn or provide 
instructions. It held that a defendant is not liable for 
risks that are not foreseeable at the time of the sale 
or that could not have been discovered by way of rea-
sonable testing. Vassallo v. Baxter Healthcare Corp., 
696 N.E.2d 909, 923 (Mass. 1998). A manufacturer is 
held to a standard of knowledge of an expert in the 
appropriate field and remains under a continuing 
duty to warn of risks discovered following the sale of 
a product. Id. at 923–24.

Privity of Contract
Lack of privity between the parties is not a defense 
to actions brought under breach of warranty or neg-
ligence. Mass. Gen. Laws ch. 106, §2-318 (2017); First 
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Choice Armor & Equip. v. Toyobo Am., Inc., 839 F. 
Supp. 2d 407, 412 (D. Mass. 2012).

Disclaimers of Liability
Under Massachusetts law, suppliers of consumer 
goods may not disclaim or limit the implied war-
ranties of the Uniform Commercial Code, which are 
“congruent in nearly all respects with the [strict tort 
liability] principles expressed in Restatement (Sec-
ond) of Torts §402A (1965).” Back v. Wickes Corp., 
378 N.E.2d 964, 969 (Mass. 1978); see also Mass. 
Gen. Laws ch. 106, §§2-316, 2-316A (2017); Sharp v. 
Hylas Yachts, Inc., 962 F. Supp. 2d 361, 367–68 (D. 
Mass. 2013).

Failure to Mitigate Damages
A party claiming injury by tort has a duty to use 
reasonable means to minimize his or her damages. 
See Performance Indicator, LLC v. Once Innovations, 
Inc., 56 F. Supp. 3d 99, 102–03 (D. Mass. 2014). If 
failure to mitigate damages results in an injury that 
is greater than it otherwise would have been, the 
plaintiff cannot recover judgment for the amount of 
the avoidable and unnecessary increase. McKenna 
v. Comm’r of Mental Health, 199 N.E.2d 686, 688 
(Mass. 1964).

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
“[T]he purchaser of a manufactured product who 
claims as damages only economic loss or damage 
caused by the product to itself cannot maintain a 
claim for negligent design or manufacture.” Marcil 
v. John Deere Indus. Equip. Co., 9 Mass. App. Ct. 
625, 631 (Mass. App. Ct. 1980). Such claims that do 
not include physical damage or damage to personal 
property other than the product itself are deemed to 
be claims based in contract and are governed by the 
Uniform Commercial Code. See Mass. Gen. Laws ch. 
106, §2-725 (2017).

Statutes of Limitation
Tort actions must be commenced within three years 
after the action accrues. Mass. Gen. Laws ch. 260, 
§2A (2017). Actions for breach of warranty under the 
Uniform Commercial Code must be brought within 
three years after the date the damage and injury 

occurs. Mass. Gen. Laws ch. 106, §2-318 (2017). 
A cause of action for negligence and/or breach of 
warranty “does not accrue until the plaintiffs know 
or reasonably should have known that they were 
injured as a result of the defendant’s conduct.” Coady 
v. Marvin Lumber & Cedar Co., 167 F. Supp. 2d 166, 
172 (D. Mass. 2001).

Statutes of Repose
No Massachusetts statute of repose applies to 
product manufacturers. The Massachusetts statute 
of repose, Section 2B of Chapter 260 of the Gen-
eral Laws of Massachusetts, precludes recovery in 
tort for a person injured more than six years after 
the defendant’s performance or furnishing of the 
design, planning, construction, or general adminis-
tration of an improvement to real property. Section 
2B applies to architects, engineers, contractors, 
and surveyors, but does not apply to manufacturers 
or suppliers of construction components. Dighton 
v. Fed. Pac. Elec. Co., 506 N.E.2d 509, 514 n.10 
(Mass. 1987).

Useful Safe Life
There is no statutory or common law basis for such 
a defense.

Other Common Law Defenses
In Hatch v. Trail King Indus., Inc., 656 F.3d 59 (1st 
Cir. 2011), the First Circuit affirmed a decision by 
the United States District Court for the District 
of Massachusetts denying a plaintiff’s claims for 
negligence and breach of implied warranty on the 
grounds that an allegedly defective hydraulic trailer 
gate was manufactured by the defendant to the 
specifications of the plaintiff’s employer. The district 
court held that where a product is manufactured 
according to the specifications of the buyer, a man-
ufacturer cannot be held liable under theories of 
negligence or implied warranty, unless the defect 
was so obvious as to be unreasonable for a defen-
dant to manufacture a product of such a design. 
Hatch v. Trail King Indus., Inc., 656 F.3d 59, 69 (1st 
Cir. 2011). The First Circuit reasoned that “to hold [a 
defendant] liable for defective design would amount 
to holding a non- designer liable for design defect.” 
Id. at 70.
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Other Statutory Defenses
Product liability claims in Massachusetts often are 
accompanied by claims under the Massachusetts 
Consumer Protection Act, Chapter 93A of the Gen-
eral Laws of Massachusetts, which provides for the 
recovery of attorneys’ fees, costs, and up to treble 
damages in certain circumstances. See Mass. Gen. 
Laws, ch. 93A, §9 (2017). This statute is applicable 
to product liability cases because ch. 93A, §2(c) pro-
vides that “[t]he attorney general may make rules 
and regulations interpreting [what constitutes unfair 
or deceptive acts or practices in the conduct of any 
trade or discovery]” and pursuant to that language, 
the Massachusetts attorney general has promulgated 
a regulation making it “an unfair and deceptive act 
or practice to fail to perform or fulfill any promises 
or obligations arising under a warranty.” 940 Code 
Mass. Regs. §3.08(2) (2017). Thus, Massachusetts 
courts have recognized that “[b]reaches of express 
and implied warranties constitute a virtual per se 
violation of [c. 93A, §2].” Glyptal Inc. v. Englehard 
Corp., 801 F. Supp. 887, 899 (D. Mass 1992); see also 
Burnham v. Mark IV Homes, Inc., 441 N.E.2d 1027, 
1031 (Mass. 1982) (“Breach of an implied warranty of 
merchantability therefore constitutes an unfair and 
deceptive act or practice under G.L. c. 93A, §2.”).

A private plaintiff who brings a products liability 
action under ch. 93A must follow procedural pre-
requisites. At least thirty days before commencing 
claim under ch. 93A, the claimant must send to the 
prospective defendant a demand letter in which 
the claimant identifies him or herself and describes 
the alleged unfair or deceptive act and the injury 
sustained. Mass. Gen. Laws ch. 93A, §9(3) (2017). 
Failure to send a demand letter is an absolute 
defense in a Consumer Protection Act claim. Heller 
v. Silverbranch Constr. Corp., 382 N.E.2d 1065, 1070 
(Mass. 1978).

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury actions the recoverable damages 
include: past and future medical expenses; past and 
future lost wages or loss of earning capacity, and any 
other economic losses; and past and future pain and 
suffering. Rodgers v. Boynton, 52 N.E.2d 576, 577 
(Mass. 1943).

Where medical treatment is required as a result 
of an injury to plaintiff, the cost of such treatment, 
nursing and hospital services, both past and future, 
may be recovered if they are pleaded and proved 
to be reasonable. See Stella v. Curtis, 204 N.E.2d 
457, 461 (Mass. 1965). Massachusetts follows the 
common- law rule which allows a person injured by 
another’s negligence “to recover the value of reason-
able medical services required to treat the injury.” 
Law v. Griffith, 930 N.E.2d 126, 129 (2010).

In wrongful death cases, the damages recoverable 
include: the fair monetary value of the decedent to 
persons entitled to receive damages, in the nature of 
compensation for the loss of reasonably expected net 
income, services, protection, care, companionship, 
etc.; the reasonable funeral and burial expenses of 
the decedent; and punitive damages. Mass. Gen. 
Laws ch. 229, §2 (2017).

Limitations

There are no statutory limitations on the maximum 
recovery of compensatory damages.

Punitive Damages
Insurability

Under Massachusetts law, once an insured’s liability 
for a particular claim has become reasonably clear, 
the insurer has a duty to make a fair offer to settle 
the claim. Mass. Gen. Laws ch. 176D, §3(9)(f). A 
recent Massachusetts Superior Court opinion has 
held that an insurance policy that excludes coverage 
for punitive damages “does not absolve an insurer 
from liability for all losses flowing from a breach of 
its duty to settle a claim, including for a foreseeable 
award of punitive damages against the insured.” 
Williamson- Green v. Interstate Fire & Cas. Co., No. 
1684 CV 03141-BLS2, 2017 WL 3080559, at *5 (Mass. 
Super. Ct. May 26, 2017).

Recoverability

Massachusetts law denies punitive damages in per-
sonal injury actions but allows them in wrongful 
death actions brought under theories of negligence 
or breach of warranty, if “the decedent’s death was 
caused by the malicious, willful, wanton or reckless 
conduct of the defendant or by the gross negli-
gence of the defendant.” Mass. Gen. Laws ch. 229, 
§2 (2017); see MacCuish v. Volkswagenwerk A.G., 
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494 N.E.2d 390, 398 (Mass. 1986). In addition, in a 
breach of warranty action, double or treble damages 
may be awarded under §9(3) of Chapter 93A of the 
General Laws of Massachusetts for unfair and decep-
tive practices by the manufacturer if the manufac-
turer’s breach of warranty is found to be knowing or 
willful. There is no statutory cap on the recovery of 
punitive damages.

Contribution
Massachusetts has adopted the Uniform Contri-
bution among Tortfeasors Act. Mass. Gen. Laws 
ch. 231B §1 (2017), et seq. Pursuant to this statute, 
relative degree of fault is irrelevant and each joint 
tortfeasor is liable in equal share for the plaintiff’s 
damages. Mass. Gen. Laws ch. 231B, §2(a) (2017); 
see also Shantigar Found. v. Bear Mountain Builders, 
804 N.E.2d 324, 332 (Mass. 2004). In the event that 
one tortfeasor settles with the plaintiff, the settling 
tortfeasor is discharged from all liability for contri-
bution to any other tortfeasor. Mass. Gen. Laws ch. 
231B, §4 (2017).

Indemnification
Indemnification is available only in four sets of cir-
cumstances: (1) by an express agreement between 
the parties; (2) through a contractual right implied 
from the nature of the relationship of the parties; 
(3) as the result of a statutory right (see Mass. Gen. 
Laws ch. 93B); or (4) through a common law tort-
based right where a party who does not join in the 
negligent act is nevertheless exposed to derivative 
or vicarious liability for the wrongful act of another. 
See Slocum v. Donahue, 693 N.E.2d 179, 182 (Mass. 
1998); Araujo v. Woods Hole, Martha’s Vineyard, 
Nantucket S.S. Auth., 693 F.2d 1, 2 (1st Cir. 1982); see 
also Oates v. Diamond Shamrock Corp., 503 N.E.2d 
58, 59 (Mass. App. Ct. 1987); Fireside Motors, Inc. 
v. Nissan Motor Corp., 479 N.E.2d 1386, 1388–92 
(Mass. 1985).

Joint and/or Several Liability
Massachusetts retains joint and several liability. 
Thus, even if a defendant is found to be only 1 per-
cent responsible for the plaintiff’s injuries, the plain-
tiff can collect 100 percent of any judgment entered 
against all defendants solely from one defendant. In 
that instance, the other defendants found liable can 

be compelled to contribute a pro rata share of the 
judgment. Shantigar Found. v. Bear Mountain Build-
ers, 804 N.E.2d 324, 332 (Mass. 2004)

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Although Massachusetts does not recognize a 
cause of action for strict liability in tort, legislative 
amendments to the Uniform Commercial Code have 
transformed warranty liability into a remedy as 
fully comprehensive as the theory of strict liability 
adopted by many other jurisdictions. Back v. Wickes 
Corp., 378 N.E.2d 964, 968–69 (Mass. 1978); see also 
Swartz v. Gen. Motors Corp., 378 N.E.2d 61, 63–64 
(Mass. 1978).

Pattern Jury Instructions

Massachusetts Continuing Legal Education pub-
lishes proposed jury instructions that frequently 
are adopted by trial courts. The proposed jury 
instructions lay out the elements for breach of war-
ranty claims:

Breach of Warranty—Elements
In order to prevail on the claim that the 
defendant breached the implied war-
ranty of merchantability, the plaintiff 
has the burden of proving four essential 
elements of the claim. The plaintiff must 
prove each element by a preponderance of 
the evidence.
First, the plaintiff must prove that the 
defendant manufactured and sold the 
product in question.
Second, the plaintiff must prove that, at 
the time of [his/her] injury, [he/she] was a 
person whom the manufacturer might rea-
sonably have expected to use, consume or 
be affected by the product in a manner that 
the defendant intended or reasonably could 
have foreseen.
Third, the plaintiff must prove that a 
defective condition rendering the prod-
uct unreasonably dangerous existed at 
the time the product left the hands of the 
defendant, so that the product was not rea-
sonably suitable for the ordinary uses for 
which goods of that kind and description 
were sold.
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Fourth, the plaintiff must prove that the 
defective condition which existed at the 
time of the sale of the product was a cause 
of [his/her] injury.

Mass. Super. Ct. Civil Practice Jury Instructions, 
§11.3.1.

Design Defect

A manufacturer has a duty to design products so 
they are fit for the ordinary purpose for which they 
are intended. Mass. Gen. Laws ch. 106, §2-314(2)
(c) (2017). Such “ordinary purposes” include uses 
intended by the manufacturer and those which are 
reasonably foreseeable. Smith v. Ariens Co., 377 
N.E.2d 954, 957 (Mass. 1978). A manufacturer must 
anticipate the environment in which its product will 
be used, and must design against reasonably foresee-
able risks associated with the product’s use. Back v. 
Wickes Corp., 378 N.E.2d 964, 969–70 (Mass. 1978). 
It is not a manufacturer’s duty to design a product 
that is risk free or risk proof, nor does the manufac-
turer have a duty to guard against dangers which 
are only remotely possible or highly speculative; the 
test for whether the product is defective is one of 
reasonableness rather than one of perfection. Geshke 
v. Crocs, Inc., 889 F. Supp. 2d 253, 261 n.13 (D. Mass. 
2012) (applying Massachusetts law).

In evaluating the adequacy of the design, the jury 
should consider the gravity of the danger posed by 
the design, the likelihood that the danger would 
occur, the mechanical feasibility of a safer alternate 
design, the financial cost of an improved design, and 
the adverse financial consequences to the product 
and to the user that would result from an alternate 
design. Back, 378 N.E.2d at 970.

Manufacturing Defect

If the claim is based on an alleged manufacturing 
defect, the jury is obligated to compare the qualities 
of the product as sold with its intended design to 
determine whether the deviation from the design 
rendered the product unreasonably dangerous and 
therefore unfit for its ordinary purposes. See Brown 
v. Husky Injection Molding Sys., Inc., 751 F. Supp. 2d 
298, 300–01 (D. Mass. 2010); Back v. Wickes Corp., 
378 N.E.2d 964, 969–70 (Mass. 1978). Manufacturers 
are held to the same reasonably prudent manufac-
turer standard mentioned above.

Failure to Warn

Failure by a manufacturer or vendor of a prod-
uct to provide an adequate warning constitutes a 
breach of the implied warranty of merchantability. 
Yates v. Norton Co., 525 N.E.2d 1317, 1320 (Mass. 
1988). A manufacturer has a duty to warn only as 
to those dangers about which the manufacturer 
actually knows or about which it reasonably should 
know. Anderson v. Owens-Ill., Inc., 799 F.2d 1, 4 (1st 
Cir. 1986).

The court, in Vassallo v. Baxter Healthcare Corp., 
696 N.E.2d 909, 923 (Mass. 1998), held that a manu-
facturer could not be held liable for breach of an im-
plied warranty of merchantability for failure to warn 
of “risks that were not reasonably foreseeable at the 
time of sale or could not have been discovered by way 
of reasonable testing prior to marketing the product.” 
For warning requirements, see “Proof in Negligence 
Actions: Negligent Failure to Warn,” infra.

Post-Sale Duties

In Vassallo, the Supreme Judicial Court held that 
manufacturers “will be held to the standard of 
knowledge of an expert in the appropriate field, and 
will remain subject to a continuing duty to warn 
(at least purchasers) of risks discovered following 
the sale of the product at issue.” Vassallo v. Baxter 
Healthcare Corp., 696 N.E.2d 909, 923–24 (Mass. 
1998). The Appeals Court, in Lewis v. Ariens Co., 
729 N.E.2d 323, 327 (Mass. App. Ct. 2000), aff’d, 751 
N.E.2d 862, 867 (Mass. 2001), declined to extend the 
duty beyond the original purchaser based on the “at 
least purchasers” language of the Vassallo opinion. 
The court reasoned that a manufacturer may obtain 
and retain registration information on purchas-
ers but “the same contact points are not available 
between second- hand buyers and the manufacturer.” 
Id. The court also stated that “a person who buys a 
machine second- hand is a member of a universe too 
diffuse and too large for manufacturers or sellers of 
original equipment to identify.” Id. The court accord-
ingly declined to “adopt as a general rule a require-
ment to update warnings to the owners of a product 
who has purchased it second- hand, third-hand, or 
fourth-hand.” Id.

Vendor or Distributor

Under Massachusetts warranty law, a distributor 
impliedly warrants that a product is fit for intended 
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and reasonably foreseeable uses and can be sued for 
breach of that warranty. Mass. Gen. Laws ch. 106, 
§§2-314–2-318 (2017).

Proof in Negligence Actions
Pattern Jury Instructions

Massachusetts Continuing Legal Education pub-
lishes proposed jury instructions that frequently are 
adopted by trial courts. The proposed jury instruc-
tions lay out the elements of negligence claims:

Negligence—Elements
In order to recover for negligence against 
the defendant, the plaintiff must prove by a 
preponderance of the evidence four essen-
tial elements:

1. that the defendant owed a duty to 
the plaintiff;

2. that the defendant breached 
that duty;

3. that the plaintiff has suffered injury 
or damage; and

4. that the defendant’s breach of its 
duty caused the plaintiff’s injury 
or damage.

Mass. Super. Ct. Civil Practice Jury Instructions, 
§11.2.1.

Design or Manufacturing Defect

A manufacturer is held to the standard of care set 
by an ordinarily prudent manufacturer in the same 
or similar circumstances. Evans v. Lorillard Tobacco 
Co., 990 N.E.2d 997 (Mass. 2013); Hayes v. Ariens 
Co., 462 N.E.2d 273, 275–76 (Mass. 1984). The focus 
in negligent design cases is on whether the product 
is designed with reasonable care to eliminate avoid-
able dangers. McIsaac v. Didriksen Fishing Corp., 809 
F.2d 129, 132 (1st Cir. 1987); Uloth v. City Tank Corp., 
384 N.E.2d 1188, 1191 (Mass. 1978). A manufacturer 
has a duty to anticipate the environment in which its 
products will be used, and design against reasonably 
foreseeable risks inherent in the product’s use in that 
setting. McIsaac, 809 F.2d at 132; Bernier v. Boston 
Edison Co., 403 N.E.2d 391, 395 (Mass. 1980).

Failure to Warn

A manufacturer can be found liable if it fails to 
exercise reasonable care in warning potential users 
of hazards associated with the use of the product. 

Welch v. Keene Corp., 575 N.E.2d 766, 770 (Mass. 
1991); Laaperi v. Sears, Roebuck & Co., 787 F.2d 726, 
729 (1st Cir. 1986). A manufacturer has a duty to pro-
vide adequate warnings of foreseeable, latent dangers 
involved in the product’s normal and intended use. 
Fiorentino v. A.E. Staley Mfg. Co., 416 N.E.2d 998, 
1002 (Mass. 1981).

A reasonable warning conveys the nature of the 
dangers involved and warns with the degree of 
intensity required by the nature of the risk. MacDon-
ald v. Ortho Pharm. Corp., 475 N.E.2d 65, 71 (Mass. 
1985); see also Parent v. Stone & Webster Eng’g Corp., 
556 N.E.2d 1009 (Mass. 1990). However, the “sophis-
ticated user” defense permits the fact finder to deter-
mine that the defendant had no duty to warn. Carrel 
v. Nat’l Cord & Braid Corp., 852 N.E.2d 100, 109 
(Mass. 2006); Hoffman v. Houghton Chem. Corp., 751 
N.E.2d 848, 855 (Mass. 2001).

Vendor or Distributor

A distributor or retailer may be found liable to the 
same extent as the manufacturer if it represents the 
product as its own manufacture. Laaperi v. Sears, 
Roebuck & Co., 787 F.2d 726, 729 n.2 (1st Cir. 1986). 
A distributor or retailer may also be held liable for its 
independent acts of negligence regarding the prod-
uct. See Grant v. Lewis/Boyle, Inc., 557 N.E.2d 1136 
(Mass. 1990).

Evidence
Qualification of Expert Witness
In determining whether an expert is qualified to 
testify, Massachusetts has adopted the requirements 
set forth in Daubert v. Merrell Dow Pharms., Inc., 
509 U.S. 579 (1993), as expanded by its progeny, 
Kumho Tire Co. v. Carmichael, 526 U.S. 137 (1999). 
The Daubert rationale was specifically adopted in 
Commonwealth v. Lanigan, 641 N.E.2d 1342, 1349 
(Mass. 1994), wherein the court held that an expert’s 
opinion must have a reliable basis in the knowledge 
and experience of the expert’s discipline.

To determine reliability, Massachusetts adopted 
the factors identified by the Daubert Court in assess-
ing the validity of the reasoning and methodology 
underlying the expert opinion. Commonwealth v. 
Lanigan, 641 N.E.2d 1342, 1348–49 (Mass. 1994). 
The factors are: (1) whether the methodology can 
be or has been tested; (2) whether the theory or 
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methodology has been published or subject to peer 
review; and (3) whether there has been general 
acceptance of the theory or methodology in the rele-
vant community. Id.

Courts are generally unwilling to allow an expert 
to testify about statistical evidence where the proba-
bilities on which the evidence depends lacks factual 
support and the evidence is based on speculation. 
Santos v. Chrysler Corp., 715 N.E.2d 47, 55 (Mass. 
1999). The court in Lanigan emphasized that the 
issue to be determined is the scientific validity of 
the methods used by an expert to form conclusions. 
Lanigan, 641 N.E.2d at 1349. Challenges to the actual 
conclusions bear on the weight, not the admissibility, 
of the evidence. Id.

In Theresa Canavan’s Case, 733 N.E.2d 1042 
(Mass. 2000), the Supreme Judicial Court adopted 
the United States Supreme Court opinions in Kumho 
Tire and General Elec. Co. v. Joiner, 552 U.S. 136 
(1997), and held that the trial judge must rule on the 
scientific reliability of the proffered expert testimony 
both as an accepted methodology in the relevant 
scientific discipline and as a sustainable opinion on 
proximate cause based on reliable empirical data. 
The court stated that “[t]he gatekeeping function 
pursuant to Lanigan is the same regardless of the 
nature of the methodology used: to determine 
whether ‘the process or theory underlying a scien-
tific expert’s opinion lacks reliability [such] that [the] 
opinion should not reach the trier of fact.’” Theresa 
Canavan’s Case, 733 N.E.2d 1042, 1050 (Mass. 2000). 
“That a person qualifies as an expert does not endow 
his testimony with magic qualities.” Id. (quoting 
Boston Gas Co. v. Assessors of Boston, 137 N.E.2d 
462, 480 (Mass. 1956)). The court further stated that 
“[t]he purpose of the Lanigan test is to prevent an 
expert from offering testimony to a fact finder that is 
not based on reliable methodology.” Id. at 1051. The 
court concluded that an “expert’s mere assertion that 
a methodology is reliable” is insufficient to “pass the 
Lanigan test absent any other evidence showing its 
reliability.” Id.

Expert testimony will also be excluded if the 
expert lacks the necessary qualifications on the 
subject matter. Meyer v. Bd. of State Examiners 
of Plumbing & Gas Fitters, 75 N.E.3d 1149 (Mass. 
App. Ct. 2017). To determine whether an expert has 
adequate qualifications, courts consider “whether 
the witness has sufficient ‘education, training, expe-

rience and familiarity’ with the subject matter of 
the testimony.” McLaughlin v. Bd. of Selectmen of 
Amherst, 664 N.E.2d 786 (Mass. 1996) (quoting Letch 
v. Daniels, 514 N.E.2d 675, 677 (Mass. 1987)).

Spoliation of Evidence
“The doctrine of spoliation ‘is based on the premise 
that a party who has negligently or intentionally lost 
or destroyed evidence known to be relevant for an 
upcoming legal proceeding should be held account-
able for any unfair prejudice that results.’” Westover 
v. Leiserv, Inc., 831 N.E.2d 400, 404 (Mass. App. 
Ct. 2005) (quoting Keene v. Brigham and Women’s 
Hosp., Inc., 786 N.E.2d 824, 832 (Mass. 2003)).

A litigant generally has a duty to preserve evi-
dence. Townsend v. Am. Insulated Panel Co., 174 
F.R.D. 1, 5 (D. Mass. 1997). The duty, however, does 
not extend to evidence over which the litigant has 
no control or that which is not within the litigant’s 
custody or possession. Id. The duty exists during 
litigation as well as prior to the commencement of an 
action if a litigant knows or reasonably should have 
known that the evidence might be relevant to a pos-
sible action. See Nally v. Volkswagen of America, Inc., 
539 N.E.2d 1017, 1021 (Mass. 1989).

Potential sanctions for the spoliation of evidence 
include dismissal of the action, exclusion of evi-
dence, or a spoliation inference jury instruction. 
Townsend, 174 F.R.D. at 4. Punitive monetary sanc-
tions may be imposed pursuant to Rule 37(b)(2)
(D) of the Massachusetts Rules of Civil Procedure 
if the destruction of the evidence is in violation of a 
court order.

When an expert has removed some physical evi-
dence which is either gone or changed in form, and 
the expert should have known that it may have been 
material to litigation in its initial form, the judge 
would exclude the expert’s testimony regarding any 
observations made before the alteration if he is asked 
to do so by a potentially prejudiced litigant. Nally, 
539 N.E.2d at 1021.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
The Massachusetts long-arm statute (Mass. Gen. 
Laws ch. 223A, §3) allows for service of process on 
persons outside the Commonwealth. The long-arm 
statute details the conduct which will subject an 
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out-of-state resident to personal jurisdiction within 
Massachusetts; the modes of service outside the 
Commonwealth are set forth in Mass. Gen. Laws ch. 
223A, §6.

The methods of service within the Common-
wealth are set forth in Rule 4 of the Massachusetts 
Rules of Civil Procedure as follows:

1) Upon an individual, service may be made 
personally to his last and usual place of 
abode, or to an authorized agent.

2) Upon a domestic or foreign corporation, or 
unincorporated association, service may 
be made to an officer, agent, or person in 
charge of the business at the principal place 
of business within the Commonwealth, or 
to an authorized agent.

3) Upon the Commonwealth or agency 
thereof, service may be made to the Boston 
office of the Attorney General, or in the 
case of an agency, to its officer, chairman, 
secretary, or clerk. Such service may be 
made by certified or registered mail.

4) Upon a county, city, town, or other political 
subdivision, service may be made by deliv-
ering to, leaving a copy at the office of, or 
mailing by registered or certified mail to, 
the treasurer or clerk thereof.

Particularity with Which Affirmative 
Defenses Must Be Raised
A party must specifically designate in its pleadings 
any of the affirmative defenses set forth in Rule 
8(c) of the Massachusetts Rules of Civil Procedure, 
including assumption of the risk, contributory negli-
gence, and statute of limitations. However, if a party 
mistakenly designates a defense as a counterclaim or 
a counterclaim as a defense, the court may treat the 
pleadings as though there had been a proper desig-
nation. Mass. R. Civ. P. 8(c).
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