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M ichigan’s product liability statute, Michigan 
Compiled Laws Section 600.2945 et seq., governs 

product liability actions in Michigan. This statute 
was significantly revised in 1995 (effective in March 
1996), as part of a wave of tort reform legislation. It 
defines a product liability action as “an action based 
on a legal or equitable theory of liability brought 
for the death of a person or for injury to a person 
or damage to property caused by or resulting from 
the production of a product.” Mich. Comp. Laws 
§600.2945(h).

The Michigan product liability statute fur-
ther defines production of a product to include 
“manufacture, construction, design, formulation, 
development of standards, preparation, process-
ing, assembly, inspection, testing, listing, certi-
fying, warning, instructing, marketing, selling, 
advertising, packaging or labeling.” Mich. Comp. 
Laws §600.2945(i). Nonmanufacturing sellers are 
liable only if they were independently negligent or 
breached an express or implied warranty. Mich. 
Comp. Laws §600.2947(6).

Michigan recognizes two theories of recovery in 
product liability actions: negligence and implied 
warranty. Hartford Fire Ins. Co. v. Walter Kidde Co., 
328 N.W.2d 29, 33 (Mich. App. 1982); Frankenmuth 
Mut. Ins. Co. v. Ace Hardware Corp., 899 F. Supp. 
348, 352 (W.D. Mich. 1995). Sellers, manufactur-
ers, and others associated with the production of 
a product are not insurers of their products and 
therefore are not absolutely liable for injuries sus-
tained from that product’s use. Prentis v. Yale Mfg. 
Co., 365 N.W.2d 176, 181 (Mich. 1984). Pursuant to 
Michigan’s product liability statute, under either 
theory of recovery, a manufacturer or seller is not 
liable for an allegedly defective product unless 
the plaintiff:

establishes that the product was not reason-
ably safe at the time the specific unit of the 

product left the control of the manufacturer 
or seller and that, according to generally 
accepted production practices at the time 
the specific unit of the product left the con-
trol of the manufacturer or seller, a practical 
and technically feasible alternative produc-
tion practice was available that would have 
prevented the harm without significantly 
impairing the usefulness or desirability of the 
product to users and without creating equal 
or greater risk of harm to others. Mich. Comp. 
Laws Section §600.2946(2). See also Pierce-
field v. Remington Arms Co., 133 N.W.2d 129, 
134–135 (Mich. 1965).

The statute further provides that
there is a rebuttable presumption that the 
manufacturer or seller is not liable if, at the 
time the specific unit of the product was sold 
or delivered to the initial purchaser or user, 
the aspect of the product that allegedly caused 
the harm was in compliance with federal or 
state standards relevant to the event causing 
the injury or death, or was approved by, or 
was in compliance with regulations or stan-
dards promulgated by a federal or state agency 
responsible for reviewing the safety of the 
product. Mich. Comp. Laws §600.2946(4).

Restatement (Third) of Torts: 
Products Liability
Michigan state courts have not yet addressed the 
applicability of the Third Restatement. However, 
Michigan federal courts have referred to the Third 
Restatement for the proposition that manufacturing, 
design, and failure to warn comprise the three types 
of defects recognized by traditional product liability 
law. See Fleck v. Titan Tire Corp., 177 F. Supp. 2d 605, 
621 (E.D. Mich. 2001).
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Available Defenses
Assumption of Risk
Michigan’s 1995 product liability statute revived 
the doctrine of assumption of risk, which was 
previously abolished by Michigan case law. Now, 
a manufacturer or seller is not liable in a product 
liability action “if the purchaser or user of the prod-
uct was aware that use of the product created an 
unreasonable risk of personal injury and voluntarily 
exposed himself or herself to that risk and the risk 
that he or she exposed himself or herself to was the 
proximate cause of the injury.” Mich. Comp. Laws 
§600.2947(3). This section of the statute does not, 
however, negate the duty of a manufacturer or seller 
to use reasonable care in the production of a prod-
uct. Id.

Comparative Fault/Contributory Fault
Michigan’s 1995 tort reform legislation modified 
Michigan law with respect to comparative fault. In 
any tort action, including product liability actions, 
“the liability of each person shall be allocated… by 
the trier of fact… in direct proportion to the person’s 
percentage of fault.” Mich. Comp. Laws §600.2957(1). 
This allocation shall be made regardless of whether 
the person is, or could have been, a party to the 
action. Id. See also Lamp v. Reynolds, 645 N.W.2d 
311, 315 (Mich. 2002), appeal denied, 654 N.W.2d 
916 (Mich. 2003); CSX Transp., Inc. v. Union Tank 
Car Co., 173 F. Supp. 2d 696, 699 (E.D. Mich. 2001). 
The party alleging comparative negligence carries 
the burden of proof on this issue. Mich. Comp. Laws 
§600.2960.

In any tort action seeking damages for personal 
injury, property damage, or wrongful death, includ-
ing product liability actions,

the court shall reduce the damages by the 
percentage of comparative fault of the person 
upon whose injury or death the damages are 
based… If that person’s percentage of fault is 
greater than the aggregate fault of the other 
person or persons, whether or not parties to 
the action, the court shall reduce economic 
damages by the percentage of comparative 
fault of the person upon whose injury or death 
the damages are based…” Mich. Comp. Laws 
§600.2959. See also Young v. E.W. Bliss Co., 343 
N.W.2d 553, 556 (Mich. 1983).

In addition to the reduction of damages by the per-
centage of comparative fault, no “non- economic” 
damages may be awarded. Id.

Michigan law modifies comparative fault even 
further if the injured party was under the influence of 
alcohol or a controlled substance. Pursuant to Mich. 
Comp. Laws §600.2955a(1), it is an absolute defense 
in a product liability action if the person upon whose 
death or injury the action is based had an impaired 
ability to function due to the influence of alcohol or a 
controlled substance and, as a result of that impaired 
ability, the comparative fault of the person was fifty 
percent or more. If the comparative fault of the im-
paired person was less than fifty percent, any award 
of damages shall be reduced by that percentage of 
fault. Id. The statute defines “impaired ability” as 
intoxication to the point that the person’s ability to 
react is “diminished from what it would be had the 
individual not consumed liquor or a controlled sub-
stance.” Mich. Comp. Laws §600.2955a(2)(b). There 
is a presumption of impairment if the individual 
meets the standard for impairment of operating an 
automobile as set forth in Section 257.625a (i.e., if the 
blood alcohol was .08 percent or higher). Id. The stat-
ute does not specify who determines impairment and 
whether the impairment caused the event; presum-
ably it is a question for the fact finder.

Seat Belts—Failure to Use
Failure to wear a safety belt is a violation of Michi-
gan law. Mich. Comp. Laws §257.710e(3). It may also 
be considered evidence of negligence and may reduce 
the recovery for damages by as much as five percent. 
Mich. Comp. Laws §257.710e(8).

The five percent limitation that applies to auto-
mobile negligence cases does not apply to product 
liability cases. Klinke v. Mitsubishi Motors Corp., 581 
N.W.2d 272, 276 (Mich. 1998). Moreover, in prod-
uct liability actions, the lack of seatbelt use may be 
admissible as evidence to establish a plaintiff’s com-
parative negligence and the accompanying issue of 
causation. Mann v. St. Clair County Rd. Comm’n, 681 
N.W.2d 653, 656 (Mich. 2004); Lowe v. Estate Motors 
Ltd., 410 N.W.2d 706, 716 (Mich. 1987).

Misuse of Product
A manufacturer or seller is not liable for harm 
caused by misuse of a product unless the misuse 
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was reasonably foreseeable. Mich. Comp. Laws 
§600.2947(2). See Belleville v. Rockford Mfg. Group, 
Inc., 172 F. Supp. 2d 913, 918 (E.D. Mich. 2001). 
Whether misuse of a product was reasonably fore-
seeable is a legal issue to be resolved by the court. 
Id. However, the statute does not preclude the court 
from allowing the jury to resolve underlying fac-
tual issues that bear on misuse. See id. Michigan’s 
product liability statute defines “misuse” as the 
“use of a product in a materially different manner 
than the product’s intended use.” Mich. Comp. Laws 
§600.2945(e).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
The Michigan product liability statute provides that 
manufacturers and sellers are not liable for harm 
resulting from alteration of the product, unless the 
alteration was reasonably foreseeable. Mich. Comp. 
Laws §600.2947(1). Whether there was an alteration 
and whether it was reasonably foreseeable are legal 
issues to be resolved by the court. Id. See also Van 
Eizenga v. Straley, 1998 Mich. App. Lexis 1259, *11 
n.2 (Mich. Ct. App. Mar. 31, 1998), appeal denied, 
591 N.W.2d 39 (Mich. 1999); see also Koern v. Pentek 
Corp., 1998 U.S. App. Lexis 3748, *6 (6th Cir. Feb. 27, 
1998); Torno v. 2SI, LLC, 2006 U.S. Dist. Lexis 27856, 
*6 (E.D. Mich. June 27, 2006). The statute defines 
“alteration” as “a material change in a product after 
the product leaves the control of the manufacturer or 
seller.” Mich. Comp. Laws §600.2945(a).

Unavoidably Unsafe Products
“A manufacturer or seller is not liable in a 
product liability action if the alleged harm 
was caused by an inherent characteristic of 
the product that cannot be eliminated without 
substantially compromising the product’s use-
fulness or desirability, and that is recognized 
by a person with ordinary knowledge common 
to the community.”

Mich. Comp. Laws §600.2947(5). See Michal v. PDK 
Labs., 2003 Mich. App. Lexis 2357, *15 (Mich. Ct. 
App. Sept. 18, 2003); see also Owens v. Brown & Wil-

liamson Tobacco Corp., 1999 U.S. App. Lexis 19454, 
*3 (6th Cir. Aug. 12, 1999).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A manufacturer’s duty to warn does not extend 
to known or obvious product- connected dangers, 
where the product itself is not defective or danger-
ous. Fisher v. Johnson Milk Co., 174 N.W.2d 752, 
753 (Mich. 1970). See also Cacevic v. Simplimatic 
Eng’g Co., 645 N.W.2d 287, 294 n.9 (Mich. 2001). The 
Michigan product liability statute further states that 
a manufacturer or seller “is not liable for failure to 
warn of a material risk that is or should be obvious 
to a reasonably prudent product user or a material 
risk that is or should be a matter of common knowl-
edge to persons in the same or similar position as 
the person upon whose injury or death the claim 
is based in a product liability action. Mich. Comp. 
Laws §600.2948(2). See Greene v. A.P. Prods., Ltd., 
717 N.W.2d 855 (Mich. 2006); Michal v. PDK Labs., 
2003 Mich. App. Lexis 2357 (Mich. App. Sept. 18, 
2003); Ray v. Rheem Textile Sys. Inc., 2002 Mich. 
App. Lexis 458 (Mich. App. Mar. 19, 2002). See also 
Sherry v. Massey- Ferguson, Inc., 165 F.3d 28 (6th Cir. 
1998); Mills v. Curioni, Inc., 238 F. Supp. 2d 876 (E.D. 
Mich. 2002).

In a product liability action brought against a 
manufacturer or seller for an alleged failure to pro-
vide adequate warnings or instructions, the plaintiff 
must prove that the manufacturer or seller “knew or 
should have known about the risk of harm based on 
the scientific, technical, or medical information rea-
sonably available at the time the specific unit of the 
product left the control of the manufacturer.” Mich. 
Comp. Laws §600.2948(3). The plaintiff must also 
prove that he/she would have altered his/her behav-
ior in response to a warning. Allen v. Owens- Corning 
Fiberglas Corp., 571 N.W.2d 530, 535 (Mich. App. 
1997); Miller v. Ingersoll- Rand Co., 148 F. App’x 420, 
425 (6th Cir. 2005).

Michigan courts have also held that a manufac-
turer or seller of a product has no duty to warn or 
instruct experienced or knowledgeable users of the 
product. It has been held that a manufacturer should 
be able to presume mastery of basic operations by 
experts or professionals in the industry where the 
product is used. Antcliff v. State Employees Credit 



4   Products Liability Defenses: A State-by-State Compendium   Michigan

Union, 327 N.W.2d 814, 821 (Mich. 1982); see also 
“Informed Intermediary,” infra.

Informed Intermediary
The Michigan product liability statute defines a 
“sophisticated user” as a “person or entity that, by 
virtue of training, experience, a profession, or legal 
obligations, is or is generally expected to be knowl-
edgeable about a product’s properties, including a 
potential hazard or adverse effect.” Mich. Comp. Laws 
§600.2945(j). The definition requires actual knowl-
edge. Id. The statute provides that a manufacturer or 
seller of a product is not liable in a product liability 
action for failure to provide an adequate warning, 
if the product is provided for use by a sophisticated 
user, unless there is a state or federal statute of regu-
lation requiring a warning. CITEWhere a purchaser 
is a “sophisticated user” of a manufacturer’s product, 
the purchaser is in the best position to warn the ulti-
mate user of the dangers associated with the product, 
absolving sellers and manufacturers from the duty to 
warn the ultimate user. See David v. Mach. Distrib., 
Inc., 2003 Mich. App. Lexis 1904, *7 (Mich. App. Aug. 
12, 2003); Keller v. Clearing Niagara Corp., 2003 Mich. 
App. Lexis 2345 (Mich. App. Sept. 16, 2003); Ayre v. 
Attwood Corp., 2001 Mich. App. Lexis 1125 (Mich. 
App. Mar. 16, 2001); Portelli v. I.R. Constr. Prods. Co., 
554 N.W.2d 591 (Mich. App. 1996); see also Mills v. 
Curioni, Inc., 238 F. Supp. 2d 876 (E.D. Mich. 2002); 
Irrer v. Milacron, Inc., 484 F. Supp. 2d 677 (E.D. 
Mich. 2007).

The “sophisticated user” doctrine has been 
applied by several appellate court panels in prescrip-
tion drug cases. In Mowery v. Crittenton Hosp., 400 
N.W.2d 633, 637–638 (Mich. App. 1986), it was held 
that a prescription drug manufacturer does not have 
a duty to warn a consumer directly of the drug’s 
risks. This holding presumes that the manufacturer 
has provided adequate information to the physician 
regarding the risks of the drug.

In Brown v. Drake- Willock International, Ltd., 530 
N.W.2d 510, 515 (Mich. App. 1995), appeal denied, 
562 N.W.2d 198 (Mich. 1997), the Michigan Court 
of Appeals extended the doctrine to prescription 
medical devices, such as dialysis machines. It held 
that, pursuant to the learned intermediary rule, the 
hospital or physician, not the patient, is the proper 
recipient of necessary information or warnings from 
the manufacturer of the product. A manufacturer or 

seller of a prescription device has no duty to warn a 
patient under the learned intermediary rule.

Sealed Containers
The sealed container defense is not recognized in 
Michigan. A manufacturer or seller may be liable 
to a plaintiff for a defective product, regardless of 
whether the product was in a sealed container. See 
Meli v. Gen. Motors Corp., 195 N.W.2d 85, 88 (Mich. 
App. 1972). A seller’s liability with respect to a prod-
uct in a sealed container may be limited to breach 
of express or implied warranty. Since such liability 
arises by operation of law, a seller may be entitled to 
indemnity from the manufacturer. Latimer v Wil-
liam Mueller & Son, Inc., 386 N.W.2d 618, 626 (Mich. 
1986). A seller’s liability is based on the failure to 
exercise reasonable care, regardless of the nature of 
the container. See Mich. Comp. Laws §600.2947(6).

Fault of Others
Michigan law requires the trier of fact in a tort 
action, including a product liability action, to allo-
cate liability to each “person” regardless of whether 
the person is, or could have been, named as a party 
to the action. Mich. Comp. Laws §600.2957(1). See 
Rinke v. Potrzeboroski, 657 N.W.2d 169, 171 (Mich. 
App. 2002); Bramble v. Hormel Foods Corp., 2000 
Mich. App. Lexis 2632 (Jan. 28, 2000); Wall v. Cher-
rydale Farms, Inc., 9 F. Supp. 2d 784 (E.D. Mich. 
1998). The jury may hear evidence regarding alleged 
non- parties at fault, including parties that have been 
dismissed. See Barnett v. Hidalgo, 732 N.W.2d 472, 
482–483 (Mich. 2007). The statute further provides 
that a party has 91 days after the identification of a 
potentially liable non-party to amend pleadings to 
allege one or more causes of action against that non- 
party. Mich. Comp. Laws §600.2957(2). A cause of 
action added under this section of the statute is not 
barred by the statute of limitations, unless the cause 
of action would have been barred at the time of the 
filing of the original action. Id. The Michigan Court 
Rules require that the notice of non-party at fault 
be filed within 91 days after the filing of the first 
responsive pleading. See Mich. Ct. R. 2.112(K)(1)(c).

Preemption
The preemption defense is available in cases dealing 
with a state statute or regulation that conflicts with 
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a federal statute or regulation. The Michigan Court 
of Appeals has held that preemption of state law can 
occur in three types of situations. Martinez v. Ford 
Motor Co., 568 N.W.2d 396, 398 (Mich. App. 1997). 
The first type is where Congress expresses its intent 
to preempt state law. Id. Second, where the state law 
at issue attempts to regulate conduct in an area that 
Congress intended the federal government to occupy 
exclusively. Id. Third, where there is an actual con-
flict between state and federal law. Id. It has been 
held, however, that federal statutes or regulations do 
not preempt enforcement of the state’s common law 
negligence doctrine. Stephens v. G.D. Searle & Co., 
602 F. Supp. 379, 382 (E.D. Mich. 1985).

Preemption is an affirmative defense that is 
typically waived if not raised in a defendant’s first 
responsive pleading. Fitzgerald v. Mallinckrodt, Inc., 
681 F. Supp. 404, 405 (E.D. Mich. 1987).

Pursuant to Michigan’s 1995 product liability 
legislation, there is a rebuttable presumption that a 
product is not defective if it is in compliance with 
state or federal statutes or regulations. See “Compli-
ance with Standards,” infra.

Compliance with Standards
Michigan’s product liability statute provides that,

there is a rebuttable presumption that [a] 
manufacturer or seller is not liable [for an 
allegedly defective product] if, at the time the 
specific unit of the product was sold or deliv-
ered to the initial purchaser or user, … the 
product… was in compliance with standards 
set forth in a federal or state statute or was 
approved by, or was in compliance with, reg-
ulations or standards… relevant to the event 
causing death or injury. Noncompliance with 
[such standards or regulations] does not raise 
the presumption of negligence on the part of 
a manufacturer or seller. Evidence of compli-
ance or non- compliance with a regulation or 
standard that is not relevant to the event caus-
ing death or injury is not admissible. Mich. 
Comp. Laws §600.2946(4). See also Christ v. 
Sears, Roebuck and Co., 1998 U.S. App. Lexis 
10772, *9 (6th Cir. May 27, 1998); Shanks v. 
Home Depot, Inc., 2001 U.S. Dist. Lexis 22468 
(W.D. Mich. Dec. 7, 2001); Lesho v. Textron, 
Inc., 408 F. Supp. 2d 329 (E.D. Mich. 2005).

With respect to non- governmental standards, the 
product liability statute provides that evidence that 

the production of the product was in accordance 
with generally recognized and prevailing non- 
governmental standards, in existence at the time the 
specific unit of the product was sold or delivered, 
shall be admissible in a product liability action. 
Mich. Comp. Laws §600.2946(1). See also O’Boyle v. 
Little League Baseball, Inc., 1999 Mich. App. Lexis 
805, *8 (Aug. 13, 2001); Fletcher v. Ford Motor Co., 
342 N.W.2d 285 (1983); see also Lesho v. Textron, Inc., 
408 F. Supp. 2d 329 (E.D. Mich. 2005).

In product liability actions where the product is 
a drug, a manufacturer or seller is not liable and the 
product is deemed not defective or unreasonably 
dangerous if the drug was approved for safety and 
efficacy by the United States Food and Drug Admin-
istration, and the drug and its labeling were in com-
pliance with the FDA’s standard at the time the drug 
left the control of the manufacturer or seller. Mich. 
Comp. Laws §600.2946(5). See also Zammit v. Shire 
US, Inc., 415 F. Supp. 2d 760, 768 (E.D. Mich. 2006); 
Garcia v. Wyeth- Ayerst Labs., 265 F. Supp. 2d 825 
(E.D. Mich. 2003), aff’d, 385 F.3d 961 (6th Cir. 2004); 
Taylor v. Smithkline Beecham Corp., 658 N.W.2d 127 
(2003); White v. SmithKline Beecham Corp., 538 F. 
Supp. 2d 1023 (W.D. Mich. 2008). The limitation of 
liability does not apply to drugs sold in the United 
States (1) after the FDA has ordered the drug taken 
off the market or has withdrawn FDA- approval; (2) 
if the manufacturer or seller withholds or misrep-
resents information about the drug that would have 
prevented FDA approval; or (3) if the manufacturer 
or seller bribed a U.S. official to obtain approval. 
Mich. Comp. Laws §600.2946(5).

The Sixth Circuit Court of Appeals has held that 
federal law preempts the exemptions set forth in 
Michigan Compiled Laws Sections 600.2946(5)(a) 
and (b) and, therefore, those subsections are uncon-
stitutional. Garcia v. Wyeth- Ayerst Labs., 385 F.3d 
961, 966 (6th Cir. 2004). The court further held that 
the preemption of the exemptions in (a) and (b) did 
not invalidate Section 600.2946(5) in its entirety. Id. 
In addition, the United States Supreme Court has 
prohibited private causes of action alleging “fraud 
on the FDA” under state tort law. See Buckman Co. 
v. Plaintiffs’ Legal Comm., 531 U.S. 341, 353 (2001). 
In product liability cases where the drug at issue has 
been approved by the FDA, Michigan Compiled Laws 
Section 600.2946(5) bars any state suit to recover 
Medicaid money premised on fraudulent represen-
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tations by the drug company as to the drug’s safety 
and efficacy. Attorney General v. Merck Sharp & 
Dohme Corp., 807 N.W.2d 343, 344–345 (App. 2011).

Government Contractor Defense
No Michigan cases deal directly with this issue. The 
defense may be available, since a manufacturer is not 
liable in a product liability action where the allegedly 
defective product was manufactured in accordance 
with the plans and specifications of the purchaser, 
except where such plans are so obviously dangerous 
that they should not reasonably be followed. Huff 
v. Ford Motor Co., 338 N.W.2d 387, 391 (Mich. App. 
1983). See also Carpenter v. Rust Eng’g Co., 1994 U.S. 
App. Lexis 11809 (6th Cir. May 19, 1994).

The government contractor defense has been 
applied in Michigan federal courts applying federal 
common law. Hall v. Raytheon Aircraft, 2002 U.S. 
Dist. Lexis 9219, *9 (W.D. Mich. May 15, 2002); 
Crossan v. Electron Tube Div., 693 F. Supp. 528 (E.D. 
Mich. 1986).

State-of-the-Art
Michigan’s product liability statute recognizes 
state-of-the-art as a possible defense. The state-of-
the-art concept is incorporated in several sections of 
the statute.

Evidence that the manufacture of the product was 
in accordance with the generally recognized and pre-
vailing non- governmental standards in existence at 
the time the specific unit of the product was sold or 
delivered by the defendant to the initial purchaser or 
user is admissible in a product liability action. Mich. 
Comp. Laws §600.2946(1). See “Compliance with 
Standards,” supra. In addition, the statute requires 
a plaintiff to prove that, “according to generally 
accepted production practices at the time the specific 
unit of the product left the control of the manufac-
turer or seller, a practical and technically feasible 
alternative production practice was available.” Mich. 
Comp. Laws §600.2946(2). The plaintiff must also 
show that this alternative would have prevented the 
harm without significantly impairing the usefulness 
or desirability of the product to users and without 
creating equal or greater risk of harm to others. Id. 
In order for the alternative to be determined prac-
tical and feasible, the plaintiff must show that at 
the time the specific unit left the manufacturer’s or 

seller’s control the applicable technical, medical, or 
scientific knowledge was developed, available, and 
capable of use in the manufacture of the product; 
moreover, the plaintiff must show that the applica-
tion would have been economically feasible for the 
manufacturer. Id. See also Gould v. Wood/Chuck 
Chipper Corp., 2000 U.S. App. Lexis 22320, *4 (6th 
Cir. Aug. 25, 2000).

Privity of Contract
Privity is not required in product liability actions; 
a plaintiff may sue even though he or she did not 
buy the product directly from the manufacturer. 
See Prentis v. Yale Mfg. Co., 365 N.W.2d 176, 181 n.8 
(Mich. 1984); Spence v. Three Rivers Bldg. & Masonry 
Supply, Inc., 90 N.W.2d 873 (Mich. 1958).

Disclaimers of Liability
Michigan law permits disclaimers relating to 

express or implied warranties. Such disclaimers, 
to be valid, must meet all statutory requirements. 
Mich. Comp. Laws §440.2316. See also Mallory v. 
Conida Warehouses, Inc., 350 N.W.2d 825, 827 (Mich. 
App. 1984). A disclaimer will not avoid liability for 
negligence or common law implied warranty claims, 
however. See Konstantinov v. Findlay Ford Lincoln 
Mercury, 2006 U.S. Dist. Lexis 85836, *11 (E.D. Mich. 
Nov. 14, 2006); Wessels v. E.W. Bliss Co., 447 N.W.2d 
758, 760 (Mich. App. 1989); DeValerio v. Vic Tanny 
Int’l, 363 N.W.2d 447 (Mich. App. 1984).

Failure to Mitigate Damages
Michigan law recognizes the duty to use ordinary 
care to mitigate damages for personal injury or 
property damage. The duty to mitigate extends to all 
cases. Shiffer v. Bd. of Educ. of Gibraltar Sch. Dist., 
224 N.W.2d 255, 258 (Mich. 1974). In personal injury 
cases, this duty extends to the obligation to obtain 
proper medical treatment. Smith v. Jones, 169 N.W.2d 
308, 310 (Mich. 1969).

The defendant bears the burden to prove that the 
plaintiff failed to use reasonable efforts to mitigate. 
Carter v. State Farm Mut. Auto Ins. Co., 87 N.W.2d 
105, 109 (Mich. 1957). See also Morris v. Clawson 
Tank Co., 587 N.W.2d 253, 266 (Mich. 1998).

Michigan juries are instructed that, if they find 
the plaintiff failed to mitigate damages, they cannot 
compensate the plaintiff for any portion of the dam-
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ages that resulted from the failure to mitigate. Mich. 
M. Civ. JI. 53.05.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Michigan’s Supreme Court has adopted the economic 
loss doctrine to bar a negligence claim that “arise[s] 
from a commercial transaction in goods” when the 
plaintiff’s injury is solely economic. Neibarger v. Uni-
versal Coops., Inc., 486 N.W.2d 612, 615 (Mich. 1992); 
Huber v. Crop Prod. Servs., Inc., 2007 U.S. Dist. Lexis 
69184 *11–*12 (E.D. Mich. Sept. 19, 2007). Where 
there is no personal injury or damage to property 
other than the product itself, a plaintiff is limited to 
the remedies provided by the Uniform Commercial 
Code. Id.; Rust-Pruf Corp. v. Ford Motor Co., 431 
N.W.2d 245, 247 (Mich. App. 1988); McGhee v. GMC 
Truck & Coach Div., 296 N.W.2d 286, 291 (Mich. 
App. 1980).

Statutes of Limitation
A product liability action in Michigan must be ini-
tiated within three years from the accrual of the 
claim. Mich. Comp. Laws §600.5805(13). Wickings 
v. Arctic Enters., Inc., 624 N.W.2d 197, 207 (Mich. 
App. 2000). Under Michigan law, a product liability 
cause of action accrues when the plaintiff discovers, 
or should discover through reasonable diligence, a 
possible cause of action. Roseville Plaza Ltd. P’ship 
v. U.S. Gypsum Co., 31 F.3d 397, 399 (6th Cir. 1994); 
Moll v. Abbott Labs., 506 N.W.2d 816, 824 (Mich. 
1993). In 2007, the Michigan Supreme Court retroac-
tively abolished Michigan’s formerly borad common- 
law discovery rule. Trentadue v. Gorton, 738 N.W.2d 
664, 680 (Mich. 2007); Mich. Comp. Laws §600.5827.

In a wrongful death action, the statute of limita-
tions may be extended by up to an additional three 
years. Mich. Comp. Laws §600.5852, See also Hardy 
v. Maxheimer, 416 N.W.2d 299, 300 (Mich.1987).

The statute of limitations is tolled at the time a 
complaint is filed if the summons and complaint are 
served on the defendant within the time set forth 
in the Michigan Supreme Court Rules (currently 91 
days). Mich. Comp. Laws §600.5856(a).

Statutes of Repose
In a product liability action in which the product has 
been in use for not less than ten years, the plaintiff, 

in proving a prima facie case, shall be required to do 
so without benefit of any presumption. Mich. Comp. 
Laws §600.5805(13); See also id. §600.5839 (statute of 
repose applicable to state- licensed architects or pro-
fessional engineers, and contractors).

Useful Safe Life
There is no Michigan law on this defense.

Other Defenses
See the Michigan Product Liability Act, Michigan 
Compiled Laws Section 600.2945 et seq.

Damages and Joint Liability
Compensatory Damages
In personal injury cases, damages are recoverable 
for pain and suffering, mental anguish, fright and 
shock, denial of social pleasure, embarrassment, 
disability, disfigurement, aggravation of preexisting 
condition, medical expenses, and loss of earning 
capacity. Mich. M. Civ. JI. Chapter 50.

Wrongful death actions are governed by the 
Michigan Wrongful Death Act. Mich. Comp. Laws 
§600.2922. The Act provides that damages may 
be awarded for: (1) reasonable medical, hospital, 
funeral, and burial expenses for which the estate is 
liable; (2) reasonable compensation for conscious 
pain and suffering; and (3) loss of financial support; 
and loss of society and companionship. Mich. Comp. 
Laws §600.2922(6); See Kemp v. Pfizer, Inc., 947 F. 
Supp. 1139, 1144–1145 (E.D. Mich. 1996).

The Michigan product liability statute places a 
cap on non- economic damages. Mich. Comp. Laws 
§600.2946a(1). Specifically, the statutes states that,

The total amount of damages for noneconomic 
loss [in a product liability case] shall not 
exceed $280,000, unless the defect in the prod-
uct caused either a person’s death or perma-
nent loss of a vital bodily function, in which 
case the total amount of damages for non- 
economic loss shall not exceed $500,000. Id.

The statutory caps are to be adjusted for inflation 
each year by the state treasurer. Id. The caps as of 
January 2017 are $445,500 and $795,500, respec-
tively. See Mich. Dept. of Treasury, “Limitation 
on Noneconomic Damages and Product Liability 
Determination on Economic Damages” (Jan. 25, 
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2017). The Michigan Court of Appeals has upheld 
the constitutionality of the caps. See Kenkel v. Stan-
ley Works, 665 N.W.2d 490, 501 (Mich. App. 2003), 
appeal denied, 674 N.W.2d 382 (Mich. 2004).

The jury is not to be informed of the statutory cap 
on damages. Per the statute, “[i]n awarding damages 
in a product liability action, the trier of fact shall 
itemize damages into economic and noneconomic 
losses… The court shall adjust an award of noneco-
nomic loss to conform to the limitations [provided by 
the statute].” Mich. Comp. Laws §600.2946a(2). Fur-
ther, in a product liability action for damages for eco-
nomic loss not readily ascertained by the trier of fact, 
the trier of fact shall calculate damages for economic 
loss based on an amount that is equal to the state 
average median family income, as adjusted by the 
state treasurer. Id. at §600.2946a(4). The limitation on 
damages for death or permanent loss of a vital bodily 
function does not apply to a defendant if the trier of 
fact determines by a preponderance of the evidence 
that the death or loss was the result of the defendant’s 
gross negligence. Id. at §600.2946a(3).

Punitive Damages
Punitive damages are not permitted in Michigan. 
Gregory v. Cincinnati Inc., 538 N.W.2d 325, 334 fn. 
31 (Mich.1995); McChesney v. Wilson, 93 N.W. 627, 
629 (Mich. 1903). See also Kemp v. Pfizer, Inc., 947 
F. Supp. 1139, 1143 (E.D. Mich. 1996). Michigan law 
permits an award of exemplary damages, the pur-
pose of which is to compensate the plaintiff rather 
than to punish the defendant. Parr v. Cent. Soya 
Co., 732 F. Supp. 738, 743 fn. 3 (E.D. Mich. 1990). 
Exemplary damages are awarded for such injuries as 
humiliation, outrage, and indignity resulting from 
malicious or willful and wanton injuries inflicted by 
the defendant. Kemp v. Pfizer, Inc., 947 F. Supp. 1139, 
1143 n. 4 (E.D. Mich. 1996). Exemplary damages are 
not available in wrongful death cases. Id. at 1144.

Contribution
Contribution is available by statute. Mich. Comp. 
Laws §600.2925a(1) and (2); See Downie v. Kent 
Prods., Inc., 362 N.W.2d 605, 615 (Mich.1984); Miller 
v. Riverwood Recreation Ctr., Inc., 546 N.W.2d 684, 
686 (Mich. App. 1996), appeal denied, 558 N.W.2d 
725 (1997); CSX Transp., Inc. v. Union Tank Car 
Co., 173 F. Supp. 2d 696. 698 (E.D. Mich. 2001). The 

Michigan contribution statute establishes a right of 
contribution in favor of,

a tort-feasor who has paid more than his pro 
rata share of the common liability and his 
total recovery is limited to the amount paid by 
him in excess of his pro rata share. A tort-fea-
sor against whom contribution is sought shall 
not be compelled to make contribution beyond 
his own pro rata share of the entire liability. 
Mich. Comp. Laws §600.2925a(2).

The contribution statute does not impair any right of 
indemnity. Id. at §600.2925a(7).

Indemnification
Michigan law recognizes three sources of indemnity: 
common law, implied contract, and express contract. 
Skinner v. D-M-E Corp., 335 N.W.2d 90, 92 (Mich. 
App. 1983). To obtain indemnity under common law 
or implied contract theories, a party must plead and 
prove that it is free of active negligence. Williams v. 
Litton Sys., Inc., 449 N.W.2d 669, 760 (Mich.1989).

Joint and/or Several Liability
In 1996, the Michigan legislature abolished joint 
and several liability in any action based on tort or 
another legal theory seeking damages for personal 
injury, property damage, or wrongful death. Mich. 
Comp. Laws §600.2957. Pursuant to this statute, “the 
liability of each person shall be allocated… by the 
trier of fact… in direct proportion to the person’s 
percentage of fault.” Id. at §600.2957(1). In assessing 
percentages of fault, “the trier of fact shall consider 
the fault of each person, regardless of whether the 
person is, or could have been, named as a party to 
the action.” Id. See also CSX Transp., Inc. v. Union 
Tank Car Co., 173 F. Supp. 2d 696, 699 (E.D. Mich. 
2001); Wall v. Cherrydale Farms, Inc., 9 F. Supp. 2d 
784, 787 (E.D. Mich. 1998).

Michigan law retained joint and several liability 
in limited circumstances. A defendant that is found 
liable for an act or omission that causes personal 
injury, property damage, or wrongful death is jointly 
and severally liable if the defendant’s act or omission 
is a crime. Mich. Comp. Laws §600.6312.

Successor Liability
Product liability law, rather than corporate law, 
determines whether a successor corporation is liable 
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for injuries caused by a defective product manu-
factured by the predecessor corporation. Where a 
corporate transfer takes the form of a merger or de 
facto merger, liability for a defective product manu-
factured by the predecessor corporation attaches to 
the consolidated or acquiring corporation. Turner 
v. Bituminous Cas. Co., 244 N.W.2d 873, 875 (Mich. 
1976); See also Foster v. Cone- Blanchard Mach. Co., 
597 N.W.2d 506, 511 (Mich. 1999). If, however, the 
purchase involves the sale of assets, then the suc-
cessor is not liable for the predecessor’s liabilities, 
unless one of the following five exceptions applies:

1) there is an express or implied assumption 
of liability;

2) the transaction amounts to a consolidation 
or merger;

3) the transaction was fraudulent;
4) some of the elements of a purchase in good 

faith were lacking, or the transfer was 
without consideration and the creditors of 
the transferor were not provided for; or

5) the transferee corporation was a mere 
continuation or reincarnation of the 
old corporation.

Foster v. Cone- Blanchard Mach. Co., 597 N.W.2d 
506, 509–510 (Mich. 1999); See also Perceptron, Inc. 
v. Silicon Video, Inc., 423 F. Supp. 2d 722, 727 (E.D. 
Mich. 2006).

Where a corporate transfer involves the sale of 
assets, as opposed to a formal merger, Michigan 
courts look to whether the acquisition demonstrates 
a basic continuity of enterprise. A plaintiff must 
establish the following elements to establish continu-
ity of enterprise:

1) continuity of management, personnel, 
physical location, assets, and general busi-
ness operations;

2) the seller corporation ceases its ordinary 
business operations, liquidates, and dis-
solves as soon as legally and practically 
possible; and

3) the purchasing corporation assumes those 
liabilities and obligations of the seller ordi-
narily necessary for the uninterrupted con-
tinuation of normal business operations.

Foster v. Cone- Blanchard Mach. Co., 597 N.W.2d 
506, 510 (Mich. 1999). The court may also inquire as 
to whether the purchasing corporation holds itself 
out as the effective continuation of the seller corpo-

ration. Id. at 515–516. It is important to note that 
the continuity of enterprise doctrine applies only 
when the predecessor is no longer viable and capa-
ble of being sued. Id. In Foster v. Cone- Blanchard, 
the Michigan Supreme Court reversed the appellate 
court and granted summary disposition to the suc-
cessor corporation because the predecessor company 
was available for recourse, as evidenced by the plain-
tiff’s negotiated settlement with the predecessor, so 
the continuity of enterprise theory of successor lia-
bility did not apply. Id. at 513.

Successor liability in product liability cases is not 
applied in non- corporate situations. Lemire v. Gar-
rard Drugs, 291 N.W.2d 103, 105 (Mich. App. 1980).

Michigan courts have found an independent basis 
for successor liability in cases where a successor corpo-
ration has a duty to warn users of a defective product. 
This duty is present when the successor corporation 
has some control over the product and becomes aware 
of the defect. Powers v. Baker- Perkins, Inc., 285 N.W.2d 
402, 410–411 (Mich. App. 1979); but see, Foster, 597 
N.W.2d 506, 511 (no duty to warn where predecessor 
company viable and capable of being sued).

Market Share Liability
The concept of market- share liability is not recog-
nized by Michigan courts. See Marshall v. Celotex 
Corp., 651 F. Supp. 389, 391 (E.D. Mich. 1987). 
Similarly, the theories of alternative liability and 
concert of action, which were once recognized under 
Michigan common law, were eliminated in 1996 
by the enactment of the product liability statute. 
Napier v. Osmose, Inc., 399 F. Supp. 2d 811, 820 (W.D. 
Mich. 2005).

Elements of Plaintiff’s Case
Proof in Negligence Actions
Pattern Jury Instructions

For product liability actions, see Michigan Civil Jury 
Instructions, Chapter 25. See also Michigan Product 
Liability Act, Mich. Comp. Laws Section 600.2945 et 
seq. Note that there is no standard jury instruction 
for a failure to warn.

Design/Manufacturing Defect

In a product liability action brought against the 
manufacturer or seller alleging a production defect, 
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the plaintiff often must establish that the product 
was not reasonably safe at the time the specific 
unit left the control of the manufacturer or seller. 
See Gregory v. Cincinnati Inc., 538 N.W.2d 325, 326 
(Mich. 1995). The plaintiff must prove a causal con-
nection between the alleged defect and the injury. 
Skinner v. Square D Co., 516 N.W.2d 475, 478 (Mich. 
1994). The plaintiff must also show that, “according 
to generally accepted production practices at the 
time the specific unit of the product left the control 
of the manufacturer or seller, a practical and tech-
nically feasible alternative production practice was 
available that would have prevented the harm, with-
out significantly impairing the usefulness or desir-
ability of the product to users and without creating 
equal or greater risk of harm to others.” Mich. Comp. 
Laws §600.2946(2). Owens v. Allis- Chalmers Corp., 
326 N.W.2d 372, 375 (Mich. 1982); Cacevic v. Sim-
plimatic Eng’g Co., 645 N.W.2d 287, 292–293 (Mich. 
App. 2001). Blackburn v. Eagle Mfg. Co., 1998 Mich. 
App. Lexis 2555 (Mar. 20, 1998).

Failure to Warn

A manufacturer or seller is not liable for an alleged 
failure to provide adequate warnings or instructions 
unless the plaintiff proves that the manufacturer 
knew or should have known about the risk of harm 
based on the scientific, technical, or medical infor-
mation reasonably available at the time the specific 
unit left the control of the manufacturer. Mich. 
Comp. Laws §600.2948(3); Van Eizenga v. Straley, 
1998 Mich. App. Lexis 1259, *9–*10 (Mar. 31, 1998). 
A defendant is not liable for a failure to warn of a 
material risk that is or should be obvious to a reason-
ably prudent product user or a material risk that is 
or should be a matter of common knowledge. Mich. 
Comp. Laws §600.2948(2). See Greene v. A.P. Prods., 
Ltd., 717 N.W.2d 855, 857 (Mich. 2006); Michal v. 
PDK Labs., 2003 Mich. App. Lexis 2357, *16 (Sept. 
18, 2003). A plaintiff must present evidence that the 
product would have been used differently had an 
“improved” or different warning been given. See 
Blackburn, supra. *9.

A manufacturer’s standard of care includes the 
dissemination of information in the form of warn-
ings or instructions that is appropriate for the safe 
use of the product. Failure to provide adequate warn-
ings and/or instructions may constitute negligence. 

Antcliff v. State Employees Credit Union, 327 N.W.2d 
814, 820 (Mich. 1982).

Post-Sale Duties

Generally, a manufacturer is under no duty to mod-
ify its product in accordance with the current state-
of-the-art safety features. According to the court 
in Gregory v. Cincinnati Inc., 538 N.W.2d 325, 328 
(Mich. 1995), “before there can be any continuing 
duty—whether it be to warn, repair, or recall—there 
must be a defect or an actionable problem at the 
point of manufacture.” See also Ray v. Rheem Textile 
Sys. Inc., 2002 Mich. App. Lexis 458, *12–*13 (Mar. 
19, 2002). If there is no defect or actionable problem 
at this point, then there is no continuing duty to 
warn, repair, or recall. Nor is there any duty to dis-
seminate updated product warnings. Id.; See Black-
burn, supra. *10.

Vendor or Distributor

In a product liability action, a non- manufacturing 
seller is not liable for harm allegedly caused by the 
product unless either of the following is true:

1) the seller failed to exercise reasonable 
care, including breach of any implied 
warranty, with respect to the product and 
that failure was a proximate cause of the 
person’s injuries;

2) the seller made an express warranty as to 
the product, the product failed to conform 
to the warranty, and the failure to conform 
to the warranty was a proximate cause 
of the person’s harm. Mich. Comp. Laws 
§600.2947(6), See also Auto Owners Ins. Co. 
v. Yamaha Motor Corp., 2004 Mich. App. 
Lexis 446, *5–*6 (Feb. 12, 2004); Adams v. 
Meijer, Inc., 2001 Mich. App. Lexis 298, *7 
(Dec. 18, 2001); Mills v. Curioni, Inc., 238 F. 
Supp. 2d 876, 886 (E.D. Mich. 2002).

Proof in Implied Warranty Actions
An implied warranty claim is a distinct product 
liability claim with different elements. See Ken-
kel v. Stanley Works, 665 N.W.2d 490, 496 (Mich. 
App. 2003), appeal denied, 674 N.W.2d 382 (Mich. 
2004); Bouverette v. Westinghouse Electric Corp., 
628 N.W.2d 86, 90 (Mich. App. 2001). To establish a 
breach of implied warranty claim, a plaintiff must 
show that (1) the product was defective when it left 
the manufacturer’s or seller’s control, and (2) the 
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defect caused the injury. Kenkel, 665 N.W.2d 490, 
496–497. A product is defective if it is not reasonably 
fit for its intended, anticipated, or reasonably fore-
seeable use. Gregory v. Cincinnati Inc., 538 N.W.2d 
325, 339 (Mich.1995). The amount of care used by 
the manufacturer in designing and producing the 
product is irrelevant; thus, under Michigan law, an 
implied warranty claim in essence imposes strict 
liability (as opposed to absolute liability) on the 
manufacturer and some sellers. Id. at 329; Kenkel, 
665 N.W.2d 490, 496; Fleck v. Titan Tire Corp., 177 
F. Supp. 2d 605, 621 (E.D. Mich. 2001); Sundberg 
v. Keller Ladder, 189 F. Supp. 2d 671, 679 (E.D. 
Mich. 2002).

A plaintiff asserting an implied warranty claim 
is not required to specify the type of defect alleged 
or prove an actual defect, unless there are multiple 
actors; rather, the plaintiff must merely show that 
the product is defective because it did not perform 
as intended. Kenkel, 665 N.W.2d 490, 497. The plain-
tiff must, however, demonstrate a logical sequence 
of cause and effect between the alleged defect and 
injury. Id. at 498. Nevertheless, a plaintiff’s failure 
to prove a design defect claim will eviscerate his 
or her breach of implied warranty claim. Berry v. 
Crown Equip. Corp., 108 F. Supp. 2d 743, 757 (E.D. 
Mich. 2000).

Evidence
Qualification of Expert Witness
Whether a witness is qualified to render an expert 
opinion is a matter that rests within the discretion 
of the trial court. Mulholland v. DEC Int’l Corp., 443 
N.W.2d 340, 343 (Mich. 1989). Pursuant to Michigan 
Rule of Evidence 702, “[A] witness qualified as an 
expert by knowledge, skill, experience, training, 
or education may testify thereto in the form of an 
opinion or otherwise…” Michigan courts have also 
applied Daubert v. Merrell Dow Pharmaceuticals, 
Inc., 509 U.S. 579 (1993), in determining the admis-
sibility of expert testimony. In Nelson v. American 
Sterilizer Co., 566 N.W.2d 671, 673–674 (Mich. 
App.1997), the court concluded that Michigan Rule 
of Evidence 702 requires a trial court to determine 
the evidentiary reliability or trustworthiness of the 
facts and data underlying an expert’s testimony 
before that testimony may be admitted. See also 
MASB-SEG Prop./Cas. Pool, Inc. v. Metalux, 2003 
Mich. App. Lexis 1617, *5 (July 1, 2003).

To determine whether the requisite standard 
of reliability has been met, the court must 
determine whether the proposed testimony 
is derived from “recognized scientific knowl-
edge.” To be derived from recognized scientific 
knowledge, the proposed testimony must 
contain inferences or assertions, the source 
of which rests in an application of scientific 
methods. Additionally, the inferences or 
assertions must be supported by appropriate 
objective and independent validation based 
on what is known, e.g., scientific and medical 
literature. Nelson, supra. 491–492.

Unlike its federal counterpart, Michigan Rule of 
Evidence 703 requires the “facts or data in the par-
ticular case upon which an expert bases an opinion 
or inference [to] be admitted in evidence thereafter.” 
In addition, in an apparent effort to codify Daubert, 
the Michigan legislature enacted Michigan Compiled 
Laws Section 600.2955. See Safeco Ins. Co. v. Carrier 
Corp., 2003 Mich. App. Lexis 456, *3 (Feb. 21, 2003). 
The statute sets forth seven factors the trial court 
must consider in determining whether a proposed 
scientific opinion is sufficiently reliable and will 
assist the trier of fact. Id.

Spoliation of Evidence
Under Michigan law, “[a] trial court has the author-
ity, derived from its inherent powers, to sanction a 
party for failing to preserve evidence that it knows 
or should know is relevant before litigation is com-
menced.” Bloemendaal v. Town & Country Sports 
Ctr., Inc., 659 N.W.2d 684, 686 (Mich. App. 2002); 
Winter v. Louisville Ladder Group Int’l, LLC, 2006 
U.S. Dist. Lexis 87000, *8 (E.D. Mich. Dec. 1, 2006). 
Spoliation may occur even though the evidence was 
not technically lost or destroyed. Bloemendaal, at 
212. Michigan courts have imposed spoliation sanc-
tions such as adverse jury instructions, precluding 
evidence and/or expert testimony, and dismissal 
based upon the egregiousness of conduct at issue. 
Bloemendaal, at 688; Brenner v. Kolk, 73 N.W.2d 65, 
71–72 (Mich. App.1997). A “court properly exercises 
its discretion when it fashions a sanction that denies 
the party the fruits of the party’s misconduct, but 
that does not interfere with the party’s right to pro-
duce other relevant evidence.” Bloemendaal, 659 
N.W.2d 684, 688; MASH-SEG Prop./Cas. Pool, Inc. v. 
Metalux, 586 N.W.2d 549, 553 (Mich. App.1998).
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In 2008, amendments to Michigan Court Rules 
2.302, 2.313, 2.401 and 2.506 were adopted to 
address the discovery of electronically stored 
information. Several Michigan federal courts 
awarded sanctions for failure to preserve electronic 
evidence. See PML N. Am., LLC v. Hartford Under-
writers Ins. Co., 2006 U.S. Dist. Lexis 94456 (E.D. 
Mich. Dec. 20, 2006); DaimlerChrysler Motors Co. 
v. Bill Davis Racing, Inc., 408 F. Supp. 2d 337 (E.D. 
Mich. 2005).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Process may be served on a resident or non- resident 
individual by delivering a summons and a copy of 
the complaint to the defendant personally, or by 
sending a summons and a copy of the complaint by 
registered or certified mail, return receipt requested, 
and delivery restricted to the addressee. Mich. Ct. 
R. 2.105(A). Service is made when the defendant 
acknowledges receipt of the mail. A copy of the 
return receipt signed by the defendant must be 
attached to the proof of service. Mich. Ct. R. 2.105(A)
(2).

In accordance with Michigan Court Rule 2.105(D), 
service of process on a domestic or foreign corpora-
tion may be made by:

1) serving a summons and a copy of the com-
plaint on an officer or the resident agent;

2) serving a summons and a copy of the 
complaint on a director, trustee, or person 
in charge of an office or business estab-
lishment of the corporation and sending a 
summons and a copy of the complaint by 
registered mail, addressed to the principal 
office of the corporation;

3) serving a summons and a copy of the com-
plaint on the last presiding officer, presi-
dent, cashier, secretary, or treasurer of a 
corporation that has ceased to do business 
by failing to keep up its organization by the 
appointment of officers or otherwise, or 
whose term of existence has expired;

4) sending a summons and a copy of the com-
plaint by registered mail to the corporation 
or an appropriate corporation officer and to 
the Michigan Bureau of Commercial Ser-
vices, Corporation Division if (a) the corpo-
ration has failed to appoint and maintain a 

resident agent or to file a certificate of that 
appointment as required by law; (b) the 
corporation has failed to keep up its orga-
nization by the appointment of officers or 
otherwise; or (c) the corporation’s term of 
existence has expired.

Answer Time
A defendant must file an answer within 21 days 
after being personally served with a summons and 
complaint. Mich. Ct. R. 2.108(A)(1). If service of the 
summons and complaint is made outside of Michi-
gan or if the summons and complaint are served by 
registered mail, the defendant must respond to the 
complaint within 28 days after service. Mich. Ct. R. 
2.108(A)(2).

Particularity with which Affirmative 
Defenses must be Raised
Affirmative defenses must be stated in a party’s 
responsive pleading. Mich. Ct. R. 2.111(F)(3). Under a 
separate heading, a party must state the facts consti-
tuting the following:

1) an affirmative defense;
2) a defense that by reason of other affirma-

tive matter seeks to avoid the legal effect of 
or defeat the claim of the opposing party, 
in whole or in part;

3) a ground of defense that, if not raised in 
the pleading, would be likely to take the 
adverse party by surprise.

Mich. Ct. R. 2.111(F)(3). A defense not asserted in the 
responsive pleading, or by motion if permitted, is 
waived, except for the defenses of lack of jurisdiction 
over the subject matter of the action and failure to 
state a claim on which relief can be granted. Mich. 
Ct. R. 2.111(F)(2).
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