
Products Liability Defenses: A State-by-State Compendium   1

Mississippi

By Paul V. Cassisa, Jr., and William P. Thomas

U nder the Mississippi Product Liability Act 
(MPLA), a product is defective if:

1) It deviates in a material way from the 
manufacturer’s specifications or otherwise 
identical units;

2) Does not contain adequate warnings 
or instructions;

3) Is defectively designed;
4) Breaches an express warranty or fails 

to conform to an express factual repre-
sentation upon which a claimant justifi-
ably relied.

Miss. Code Ann. §11-1-63. The MPLA (as amended, 
effective July 1, 2014) is the exclusive remedy for 
damages caused by a product, except for commer-
cial damage to the product itself. (Post-amendment, 
the MPLA subsumes strict liability, negligence, and 
breach of implied warranty claims. Pre-amendment 
MPLA cases were contradictory, but the Missis-
sippi Supreme Court recently stated that the MPLA 
has been the exclusive remedy for product liability 
claims since 1993. Elliott v. El Paso Corp., 181 So. 3d 
263, 268–69 (Miss. 2015).)

Only the State of Mississippi has the right to sue 
for damages, abatement, injunctive or other relief on 
behalf of Mississippi political subdivisions in cases 
involving the lawful design, manufacture, distribu-
tion or sale of firearms, firearm components, silenc-
ers, ammunition or ammunition components to the 
public. Miss. Code Ann. §11-1-67.

Restatement (Third) of Torts: 
Products Liability
The Third Restatement has received limited treat-
ment by Mississippi courts. See A.K.W. v. Easton-Bell 
Sports, Inc., 454 F. App’x 248, 2011 WL 4931420, 
2011 U.S. App. Lexis 21108, at *9 (5th Cir. Oct. 18, 
2011) (Mississippi law); Williams v. Bennett, 921 
So. 2d 1269 (Miss. 2006) (alternative design proof 
under the Third Restatement); Harrison v. B.F. 

Goodrich Co., 881 So. 2d 288 (Miss. 2004) (Section 
14 of the Restatement regarding apparent manufac-
turer issue).

Available Defenses
Assumption of Risk
Assumption of the risk is a complete bar to all four 
defect theories allowed under the MPLA. Miss. Code 
Ann. §11-1-63(d); Green v. Allendale Planting Co., 
954 So. 2d 1032 (Miss. 2007) (assumption of risk in 
MPLA case); Austin v. Will-Burt Co., 361 F.3d 862, 
869 n.7 (5th Cir. 2004) (assumption of risk under 
MPLA); Cedatol v. Russell Brands, LLC, 2013 WL 
2385189, 2013 U.S. Dist. Lexis 75874 (S.D. Miss. May 
30, 2013); In re C.R. Bard, Inc., 2013 WL 5591948, 
at *8 (S.D.W. Va. June 4, 2013) (under Mississippi 
law, defendant need not concede defect to pursue 
assumption of risk).

In order to prevail on this defense, the defendant 
must prove that the claimant:

1) Had knowledge of a condition of the prod-
uct that was inconsistent with his safety;

2) Appreciated the danger of that condi-
tion; and

3) Deliberately and voluntarily chose to 
expose himself or herself to that danger 
in such a manner to register assent on the 
continuance of the dangerous condition.

Comparative Fault/Contributory Fault
Mississippi uses the “pure” form of comparative neg-
ligence. Miss. Code Ann. §11-7-15.

The MPLA does not expressly provide for a com-
parative fault defense, but it explicitly states that it 
does not eliminate any common law defenses. Miss. 
Code Ann. §11-1-63(h).

Comparative fault applies in strict product liabil-
ity cases. See, e.g., Estate of Hunter v. Gen. Motors 
Corp., 729 So. 2d 1264, 1272 (Miss. 1999); Horton 
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v. Am. Tobacco Co., 667 So. 2d 1289 (Miss. 1995). 
In Pickering v. Industrial Masina I Traktora (IMT), 
740 So. 2d 836, 844 (Miss. 1999), the Mississippi 
Supreme Court affirmed a comparative negligence 
instruction in a strict products liability case. See Wil-
lis v. Kia Motors Corp., 2009 WL 2134359, 2009 U.S. 
Dist. Lexis 66713 (N.D. Miss. July 14, 2009).

Seat Belts—Failure to Use
Miss. Code Ann. §63-2-1 (amended effective July 
1, 2017) requires all motor vehicle operators and 
passengers to wear safety seat belts. (Prior to July 1, 
2017, only operators and front seat passengers were 
required to wear safety belts.) However, §63-2-3 
states that failure to provide or use a safety belt shall 
not be considered as comparative negligence. Roberts 
v. Grafe Auto Co., 701 So. 2d 1093 (Miss. 1997). This 
statute does not ban evidence of non-use of seat belts 
for reasons other than comparative negligence in 
crashworthiness cases, but cautionary instructions 
should be given explaining the purposes of such 
evidence. Estate of Hunter v. Gen. Motors Corp., 729 
So. 2d 1264, 1269 (Miss. 1999); Palmer v. Volkswagen 
of Am., Inc., 904 So. 2d 1077, 1093 (Miss. 2005); Her-
ring v. Poirrier, 797 So. 2d 797, 805–06 (Miss. 2000); 
Riley v. Ford Motor Co., 2011 WL 3236092, 2011 
U.S. Dist. Lexis 82562, at *16–18 (S.D. Miss. July 12, 
2011); Johnson v. Hankook Tire Mfg., Co., 2013 WL 
12180495, at *2 (N.D. Miss. July 31, 2013).

The fact that a child was not secured in a child 
restraint or booster seat in a vehicle is not evidence 
of comparative negligence, but may be introduced 
for other relevant purposes if accompanied by a lim-
iting instruction. Miss. Code Ann. §63-7-301; Riley 
v. Ford Motor Co., 2011 WL 2893064, 2011 U.S. Dist. 
Lexis 77526, at *7–14 (S.D. Miss. July 12, 2011) (cit-
ing Estate of Hunter v. GMC, 729 So. 2d 1264, 1268 
(Miss. 1999)).

Crashworthiness
In Toliver v. Gen. Motors Corp., 482 So. 2d 213 (Miss. 
1985), the Mississippi Supreme Court adopted the 
“crashworthiness” doctrine and allowed a suit 
against a motor vehicle manufacturer who was not 
responsible for the initial accident but allegedly con-
tributed to the severity of the injury. See also Rose v. 
Mercury Marine, 483 So. 2d 1351, 1352 (Miss. 1986); 
Ward v. Ford Motor Co., 484 So. 2d 363 (Miss. 1986); 

Cooper v. Gen. Motors Corp., 702 So. 2d 428 (Miss. 
1997); Palmer v. Volkswagen of Am., Inc., 904 So. 2d 
1077 (Miss. 2005); Estate of Hunter v. Gen. Motors 
Corp., 729 So. 2d 1264 (Miss. 1999). In a crashwor-
thiness case, the plaintiff must prove that, absent the 
alleged defect, the injuries at issue would have been 
mitigated. Rowan v Kia Motors of Am., Inc., 16 So. 3d 
62, 65–66 (Miss. Ct. App. 2009).

Helmets—Failure to Use
Miss. Code Ann. §63-7-64 requires operators and 
riders of motorcycles and scooters on public roads to 
wear a crash helmet. §63-31-3 requires those younger 
than 16 to also wear helmets off-road.

Misuse of Product
The MPLA does not specifically mention a product 
misuse defense. However, it contemplates that a 
consumer must use the product as expected. See, e.g., 
Miss. Code Ann. §11-1-63(f)(ii). Glen v. Overhead 
Door Corp., 935 So. 2d 1074, 1081 (Miss. Ct. App. 
2006); Clark v. Brass Eagle, Inc., 866 So. 2d 456, 461 
(Miss. 2004); Mine Safety Appliance Co. v. Holmes, 
171 So. 3d 442, 454 (Miss. 2015) (misuse may break 
the chain of causation, or misuse may render the 
product materially different from the condition 
it was in when it left the manufacturer’s control); 
Barnett v. Deere & Co., 2016 WL 6694827, at *3 (S.D. 
Miss. Nov. 14, 2016) (product misuse may be proxi-
mate cause of injuries).

As noted above, the MPLA did not abolish com-
mon law defenses. Pre-MPLA cases recognized the 
defense of product misuse. Materials Transport 
Co. v. Newman, 656 So. 2d 1199, 1202 (Miss. 1995); 
Hageney v. Jackson Furniture of Danville, Inc., 746 
So. 2d 912 (Miss. Ct. App. 1999); Early-Gary, Inc. v. 
Walters, 294 So. 2d 181, 186–87 (Miss. 1974).

A “manufacturer is not liable for injuries resulting 
from abnormal or unintended use of his product, if 
such use was not reasonably foreseeable. The issue is 
one of foreseeability and misuse may be foreseeable.” 
Ford Motor Co. v. Matthews, 291 So. 2d 169, 174 
(Miss. 1974) (emphasis original); Pickering v. Indus-
trial Masina I Traktora (IMT), 740 So. 2d 836, 845 
(Miss. 1999). The issue of misuse is normally a jury 
question. Lift-All Co. v. Warner, 943 So. 2d 12 (Miss. 
2006); Materials Transport Co. v. Newman, 656 
So. 2d 1199, 1202 (Miss. 1995); Coca-Cola Bottling 
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Co., Inc. of Vicksburg v. Reeves, 486 So. 2d 374, 388 
(Miss. 1986).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
The plaintiff has the burden of proving that the 
defect existed at the time the product left the manu-
facturer’s hands. Miss. Code Ann. §11-1-63(a). “[A]ny 
substantial alteration of a product that was not con-
templated by the manufacturer is likely to sever the 
chain of causation.” Wolf v. Stanley Works, 757 So. 2d 
316, 320 (Miss. Ct. App. 2000).

The plaintiff must prove that there was no sub-
stantial change in the condition of the product 
between the time of manufacture and the time of 
sale in order to establish a prima facie case. Moore 
v. Miss. Valley Gas Co., 863 So. 2d 43 (Miss. 2003); 
Harris v. Int’l Truck & Engine Corp., 912 So. 2d 1101, 
1105 (Miss. Ct. App. 2005). This is usually a question 
of fact for the jury. Fruehauf Corp. v. Trs. of First 
United Methodist Church, 387 So. 2d 106, 110 (Miss. 
1980); Mildemont, Inc. v. Ford Motor Co., 2017 WL 
151400, at *3 (S.D. Miss. Jan. 13, 2017).

Unavoidably Unsafe Products
Under the MPLA, a product is not defective in design 
or formulation if the harm “was caused by an inher-
ent characteristic of the product which is a generic 
aspect of the product that cannot be eliminated 
without substantially compromising the product’s 
usefulness or desirability and which is recognized 
by the ordinary person with the ordinary knowl-
edge common to the community.” Miss. Code Ann. 
§11-1-63(b); Phillips 66 Co. v. Lofton, 94 So. 3d 1051, 
1060–61 (Miss. 2012); Moss v. Batesville Casket Co., 
935 So. 2d 393 (Miss. 2006); Smith v. Mack Trucks, 
Inc., 819 So. 2d 1258, 1266 (Miss. 2002).

The inherent characteristics defense is an affirma-
tive defense that must be pled and proven. Phillips 66 
Co. v. Lofton, 94 So. 3d 1051, 1061 (Miss. 2012) (citing 
R.J. Reynolds Tobacco Co. v. King, 921 So. 2d 268, 272 
(Miss. 2005)).

In R.J. Reynolds Tobacco Co. v. King, 921 So. 2d 
268 (Miss. 2006), the Mississippi Supreme Court 

held that the MPLA precludes causes of action 
against tobacco companies based on product liabil-
ity, but for all theories of recovery not subject to the 
MPLA “inherent characteristic” provision is avail-
able. See Rials v. Philip Morris USA, Inc., 2007 WL 
586796, 2007 U.S. Dist. Lexis 12420 (S.D. Miss. Feb. 
21, 2007).

When a product is “unavoidably unsafe,” the 
manufacturer has a duty to provide an adequate 
warning and proper instructions to potential users 
of the product. See Bennett v. Madakasira, 821 So. 2d 
794, 809 (Miss. 2002).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Under the MPLA, a manufacturer or seller is not 
liable for failure to warn if the danger was open 
and obvious. Miss. Code Ann. §11-1-63(e); Clark v. 
Brass Eagle, Inc., 866 So. 2d 456, 461 (Miss. 2004). 
The MPLA does not expressly provide for an open 
and obvious defense in design, manufacturing, and 
express warranty claims, but the plaintiff has the 
burden to prove that the product “failed to func-
tion as expected” in design cases—which could bar 
claims that are open and obvious to users. Green 
v. Allendale Planting Co., 954 So. 2d 1032 (Miss. 
2007); Austin v. Will-Burt Co., 361 F.3d 862, 869 (5th 
Cir. 2004) (Mississippi law); Glen v. Overhead Door 
Corp., 935 So. 2d 1074, 1080 (Miss. Ct. App. 2006); 
Ainsworth v. Moffett Engineering, Ltd., 595 F. App’x 
326 (S.D. Miss. 2014) (product user was aware of spe-
cific risk at issue, so product did not fail to function 
as expected).

Informed Intermediary
The MPLA provides that the knowledge of a physi-
cian or other licensed professional should be taken 
into account in evaluating the reasonableness of a 
warning with regard to a product intended to be 
used only under the supervision of a physician or 
other licensed professional. Miss. Code Ann. §11-
1-63(c)(ii). See Coleman v. Danek Med., Inc., 43 F. 
Supp. 2d 637, 646 (S.D. Miss. 1999) (applying learned 
intermediary defense under MPLA); Bennett v. 
Madakasira, 821 So. 2d 794, 805–06 (Miss. 2002); 
Moore v. Mem’l Hosp. of Gulfport, 825 So. 2d 658, 
664–65 (Miss. 2002) (learned intermediary doctrine 
applied to protect pharmacy); Lashley v. Pfizer, Inc., 
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877 F. Supp. 2d 466, 473 (S.D. Miss. 2012), aff’d, 750 
F.3d 470 (5th Cir. 2014) (“where prescription drugs 
are concerned, a manufacturer’s duty to warn only 
extends to physicians and not to laymen.”); Smith v. 
Johnson & Johnson, Inc., 483 F. App’x 909, 913–14 
(5th Cir. 2012) (“[u]nder the learned intermediary 
doctrine, which is codified in the Mississippi Prod-
ucts Liability Act, a manufacturer of a prescription 
drug has no duty to warn the end user of the drug’s 
possible adverse effects”); Moore v. Mem. Hosp. of 
Gulfport, 825 So. 2d 658, 662 n.6 (Miss. 2002) (“[t]
he learned intermediary doctrine applies to medical 
devices as well as prescription drugs.”).

The MPLA includes a sophisticated-user defense 
“if the danger posed by the product is known… to 
the user or consumer of the product, or should have 
been known… to the user or consumer of the prod-
uct, taking into account the characteristics of, and 
the ordinary knowledge common to, the persons 
who ordinarily use or consume the product.” Miss. 
Code Ann. §11-1-63(e) (Rev.2004); Eastman, 92 So. 
3d at 672–73.

As noted above, the MPLA did not abolish com-
mon law defenses. Prior to the MPLA, Mississippi 
courts recognized the informed (learned) interme-
diary defense. See Swan v. I.P., Inc., 613 So. 2d 846, 
851–56 (Miss. 1993); Pridgett v. Jackson Iron & Metal 
Co., 253 So. 2d 837, 843–44 (Miss. 1971); City of 
Jackson v. Ball, 562 So. 2d 1267 (Miss. 1990). There 
is also a common law sophisticated user defense in 
Mississippi. Valley Silica Co., Inc. v. Eastman, 92 So. 
3d 666, 671 (Miss.2012); Union Carbide Corp. v. Nix, 
Jr., 142 So. 3d 374, 385 (Miss. 2014).

Fault of Others
In Mississippi, fault is apportioned among parties 
and non-parties—including those immune from 
suit. Miss. Code Ann. §85-5-7; Mack Trucks, Inc. 
v. Tackett, 841 So. 2d 1107 (Miss. 2003); Estate of 
Hunter v. Gen. Motors Corp., 729 So. 2d 1264 (Miss. 
1999) (jury could properly apportion fault to other 
driver in crashworthiness case).

Preemption
In Cooper v. Gen. Motors Corp., 702 So. 2d 428 (Miss. 
1997), the Mississippi Supreme Court held that a 
claim that an automobile was defective because it 
did not contain a driver’s side air bag was preempted 

by federal law because the Federal Motor Vehicle 
Safety Standards gave the manufacturer an option of 
whether or not to install an air bag.

Other federal preemption cases include Frith v. 
BIC Corp., 863 So. 2d 960, 967 (Miss. 2004) (product 
claims implied preempted by Consumer Product 
Safety Act); Lady v. Neal Glaser Marine, Inc., 228 
F.3d 598 (5th Cir. 2000) (Mississippi law) (claim of 
failure to provide guard on propeller of boat was 
impliedly preempted by Federal Boat Safety Act); 
Miller v. E.I. DuPont de Nemours & Co., 880 F. Supp. 
474 (S.D. Miss. 1994) (discussing preemption under 
FIFRA); Hughes v. Boston Scientific Corp., 631 F.3d 
762 (5th Cir. 2011) (Mississippi law) (FDA regulations 
preempted state law claims against manufacturer of 
medical device, except failure to warn claim); Morris 
v. PLIVA, Inc., 713 F.3d 774, 776–77 (5th Cir. 2013) 
(“[w]hether a warning is placed on the label on the 
bottle or in letters to distributors, any state law duty 
requiring generic manufacturers to act unilaterally 
in this area is preempted by federal law.”); Gard-
ley-Starks v. Pfizer, Inc., 2013 WL 5423951, *3 (N.D. 
Miss. Sept. 26, 2013) (design defect claims against 
generic medication manufacturer preempted by FDA 
regulation); Lashley v. Pfizer, Inc., 750 F.3d 470, 476 
(5th Cir. 2014) (failure to warn claims as to generic 
medication manufacturers preempted and brand 
name manufacturers have no duty to consumers of 
generic medication); Cross v. Forest Laboratories, 102 
F. Supp. 3d 896, 901 (N.D. Miss. 2015) (rejecting pre-
emption defense in warnings case in absence of evi-
dence that FDA would not approve warning); Young 
v. Bristol-Myers Squibb Co., 2017 WL 706320 at *8 
(N.D. Miss. Feb. 22, 2017) (post-FDA-approval design 
claims preempted but pre-approval claims are not).

Compliance with Standards
Evidence of industry or governmental standards 
is admissible, but not conclusive, in strict liability 
actions. Hall v. Miss. Chem. Express, Inc., 528 So. 2d 
796, 799 (Miss. 1988); Dedeaux v. J.I. Case Co., 611 
So. 2d 880 (Miss. 1992); Williams v. Briggs Co., 62 
F.3d 703 (5th Cir. 1985) (Mississippi law); Hamilton 
Fixture Co. v. Anderson, 285 So. 2d 744, 747 (Miss. 
1973) (evidence of generally accepted industry stan-
dards admitted); Ford Motor Co. v. Broadway, 374 
So. 2d 207, 210–11 (Miss. 1979) (evidence of industry 
custom admitted); Dorsey v. Blue Bird Corp., 74 F. 
Supp. 3d 779 (N.D. Miss. 2014) (school bus without 
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seatbelts was compliant with regulatory scheme 
supporting summary judgment dismissal finding no 
showing of unreasonably dangerous condition).

Government Contractor Defense
The MPLA does not discuss this defense. A state law 
failure to warn claim is preempted by the govern-
ment contractor defense if a defendant establishes 
that: (1) the federal government exercised discretion 
and approved warnings for the product; (2) the 
warnings the defendant provided conformed to the 
federal government specification; and (3) the defen-
dant warned the federal government about dangers 
known to the defendant, but not the government. 
Jowers v. Lincoln Electric Co., 617 F.3d 346, 352 (5th 
Cir. 2010) (applying Mississippi law).

The government contractor defense shields a man-
ufacturer from strict liability, negligence, and breach 
of warranty claims, if the proof shows: (1) establish-
ment of product specifications by the government; 
(2) the product was manufactured in accordance 
with those specifications; and (3) the government’s 
knowledge of the hazards was equal to that of the 
manufacturer. Bragg v. United States, 55 F. Supp. 2d 
575, 587 (S.D. Miss. 1999); Bynum v. Gen. Motors 
Corp., 599 F. Supp. 155, 158 (N.D. Miss. 1984).

State-of-the-Art
The MPLA does not provide a specific “state-of-the-
art” defense. However, it does provide that the plain-
tiff must prove that a feasible design alternative was 
available and that such would have prevented the 
harm. Miss. Code Ann. §11-1-63(b)(ii). See O’Flynn 
v. Owens-Corning Fiberglas, 759 So. 2d 526, 534 
(Miss. Ct. App. 2000) (reviewing jury instruction on 
state-of-the-art).

Privity of Contract
Privity is not required. Miss. Code Ann. §11-7-20; 
State Stove Mfg. Co. v. Hodges, 189 So. 2d 113, 117 
(Miss. 1966), cert. denied, 386 U.S. 912 (1967).

Disclaimers of Liability
Prior to 2010 disclaimers of liability and limitation 
of remedy provisions were prohibited. Miss. Code 
§11-7-18 (prior to July 1, 2010). In 2010 the Missis-
sippi Code §11-7-18 was amended to only prohibit 

disclaimers and limitations of remedies for sales of 
consumer goods to consumers. Miss. Code §11-7-18 
(as amended July 1, 2010); Steel Dynamics Columbus, 
LLC v. Altech Env’t USA Corp., 2017 WL 1209937, at 
*9 (N.D. Miss. Mar. 31, 2017) (Miss. Code §11-7-18 
does not preclude disclaimer of liability in non-con-
sumer context).

For UCC claims arising before July 1, 2014 limita-
tions of remedies are prohibited in both consumer 
and non-consumer transactions. Miss. Code Ann. 
§75-2-719(4) (prior to July 1, 2014). In 2014 Mis-
sissippi Code §75-2-719(4) was amended to only 
prohibit limitations of remedies in consumer trans-
actions. Miss. Code. Ann. §75-2-719(4) (as amended 
July 1, 2014).

Failure to Mitigate Damages
The plaintiff must make “reasonable efforts” to avoid 
or mitigate damages. Pelican Trucking Co. v. Rosetti, 
167 So. 2d 924 (Miss. 1964); Nat’l Dairy Prods. Corp. 
v. Jumper, 130 So. 2d 922 (Miss. 1961).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
The MPLA does not apply to an action for commer-
cial damage to the product itself. Miss. Code Ann. 
§11-1-63; State Farm Mut. Auto. Ins. Co. v. Ford 
Motor Co., 736 So. 2d 384, 387 (Miss. Ct. App. 1999).

Statutes of Limitation
Product liability actions are governed by the catch-
all statute of limitation, which provides that “[a]
ll actions for which no other period of limitation 
is prescribed shall be commenced within three (3) 
years next after the cause of such action accrued, and 
not after.” Miss. Code Ann. §15-1-49; Ford Motor Co. 
v. Broadway, 374 So. 2d 207, 209 (Miss. 1979) (apply-
ing prior six-year limitation).

Breach of warranty claims, including breach 
of express warranty claims under the MPLA, are 
barred if more than six years elapse between the 
time the product leaves the manufacturer and the 
date a lawsuit is filed. Forbes v. Gen. Motors Corp., 
993 So. 2d 822 (Miss. 2000); Betts v. Gen. Motors 
Corp., 2008 WL 2789524, 2008 U.S. Dist. Lexis 
54350, at *45 (N.D. Miss. July 16, 2008).
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Mississippi follows the discovery rule, codified 
at Section 15-1-49 of the Mississippi Code, for cases 
involving latent injury or disease. In such cases, the 
cause of action accrues, and the statute of limita-
tions begins, when a plaintiff discovers the injury, 
not the injury and its cause. Angle v. Koppers, Inc., 
42 So. 3d 1, 5 (Miss. 2010). See also Owens-Ill., 
Inc. v. Edwards, 573 So. 2d 704 (Miss. 1990); PPG 
Architectural Finishes, Inc. v. Lowery, 909 So. 2d 47 
(Miss. 2005); Barnes v. Koppers, Inc.534 F.3d 357, 
360 (5th Cir. 2008) (Mississippi law) (comparing 
medical malpractice statute); Tanner v. Pfizer, Inc., 
2015 WL 6133207 at *3 (S.D. Miss. Oct. 19, 2015) 
(claim arises upon the discovery of the injury not 
the claim); Mosqueda v. Smith & Wesson Corp., 2010 
WL 4623946 (S.D. Miss. 2010) (subsequent discovery 
of the recall notice is unavailing because cause of 
action accrued upon discovery of injury, not discov-
ery of injury and its cause.).

Statutes of Repose
Section 15-1-41 of the Mississippi Code provides a 
six-year statute of repose on actions involving the 
design or construction of improvements on real 
property. This statute is limited to architects, engi-
neers, and contractors involved in the construction 
of a building, and does not apply to manufactur-
ers. McIntyre v. Farrell Corp., 680 So. 2d 858, 860 
(Miss. 1996).

Useful Safe Life
This has not been recognized as a specific defense 
under the MPLA or other Mississippi law. See Ford 
Motor Co. v. Broadway, 374 So. 2d 207, 211 (Miss. 
1979) (“[w]e could almost take judicial notice that 
all things mechanical (in fact, all things human) 
eventually wear out.”) Langston v. Kidder, 670 So. 2d 
1, 4 (Miss. 1995). An extended lapse of time without 
injury will not by itself bar recovery, but the bur-
den of proof rests on the plaintiff to show that the 
product was defective when it left the manufacturer. 
Fairley v. Am. Hoist & Derrick Co., 640 F.2d 679, 681 
(5th Cir. 1981).

Other Defenses
Breach of Implied Warranties

After July 1, 2014, the MPLA bars product liability 
claims for breach or implied warranties.

For pre-MPLA amendment cases, a plaintiff can-
not recover for breach of an implied warranty with-
out giving the defendant an opportunity to cure the 
alleged breach. Rutledge v. Harley-Davidson Motor 
Co., 2009 WL 1635762, 2009 U.S. Dist. Lexis 49003, 
at *8–9 n.2 (S.D. Miss. June 10, 2009), aff’d on other 
grounds 364 F. App’x 103, 2010 WL 445498, 2010 U.S. 
App. Lexis 2290 (5th Cir. Feb. 3, 2010) (citing Watson 
Quality Ford, Inc. v. Casanova, 999 So. 2d 830, 834 
(Miss. 2008)).

In order to recover for breach of implied warranty 
of merchantability, the evidence must show: (1) a 
“merchant” sold “goods,” and he was a merchant 
with respect to “goods of the kind” involved in the 
transaction; (2) the goods were not merchantable at 
the time of the sale; (3) injuries and damages to the 
plaintiff or his property, (4) caused both proximately 
and in fact by the defective nature of the goods, and 
(5) there was notice to the seller of the injury. Wat-
son Quality Ford, Inc. v. Casanova, 999 So. 2d 830, 
834 (Miss. 2008) (emphasis added). A vehicle driven 
more than two years and 26,649 miles before the 
owner experienced any difficulty did not, as a matter 
of law, breach an implied warranty of merchantabil-
ity—so an implied warranty of merchantability does 
not exist in a vehicle that had been driven more than 
3 years and 36,000 miles. Washington v. Gen. Motors 
Corp., 2008 WL 1782344, 2008 U.S. Dist. Lexis 31963, 
at *7–8 (N.D. Miss. April 17, 2008) (citing Ford Motor 
Co. v. Fairley, 398 So. 2d 216, 219 (Miss. 1981)).

In order to recover under the implied warranty 
of fitness for a particular purpose, the plaintiff must 
show that (1) the seller had reason to know the par-
ticular purpose for which the goods were required; 
(2) the buyer relied upon the skill or judgment of the 
seller to select suitable goods; and (3) the goods were 
unfit for the particular purpose. Watson Quality 
Ford, Inc. v. Casanova, 999 So. 2d 830, 835 (Miss. 
2008). There is no claim for breach of the implied 
warranty of fitness for a particular purpose if a 
product was purchased to be used for its ordinary 
purpose. Id.

There can be no recovery for breach of a warranty 
for fitness for a particular purpose if the plaintiff 
did not purchase the product from the defendant. 
Betts v. Gen. Motors Corp., 2008 WL 2789524, 2008 
U.S. Dist. Lexis 54350, at *45–46 (N.D. Miss. July 16, 
2008), citing Austin v. Will-Burt Co., 232 F. Supp. 2d 
682, 688 (N.D. Miss. 2002), aff’d, 361 F.3d 862 (5th 
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Cir. 2004); Albritton v. Coleman Company, 813 F. 
Supp. 450, 455 (S.D. Miss. 1992).

Innocent Seller Defense

Under the MPLA, an innocent seller “shall not be 
liable” unless it: (1) “exercised substantial control 
over that aspect of the design, testing, manufacture, 
packaging or labeling of the product that caused the 
harm for which recovery of damages is sought”; (2) 
“altered or modified the product, and the alteration 
or modification was a substantial factor in causing 
the harm for which recovery of damages is sought”; 
or (3) “had actual or constructive knowledge of the 
defective condition of the product at the time he sup-
plied the product.” Miss. Code Ann. §11-1-63(h).

Innocent seller immunity applies to implied war-
ranty claims, regardless of whether they are brought 
under the MPLA or the UCC. Murray v. Gen. Motors, 
L.L.C., 2011 WL 52559, 2011 U.S. Dist. Lexis 1844, 
at *10–11 (S.D. Miss. Jan. 7, 2011), aff’d on rehearing 
2011 WL 3684517, 2011 U.S. Dist. Lexis 93845, at 
*11–15 (S.D. Miss. Aug. 22, 2011), aff’d, 478 F. App’x 
175, 178–80, 2012 WL 2005018, 2012 U.S. App. Lexis 
11323, at *8–14 (5th Cir. June 5, 2012); Thomas v. 
Firerock Products, LLC, 40 F. Supp.3d 783, 791 (N.D. 
Miss. Aug. 22, 2014).

An innocent, non-manufacturer seller cannot be 
liable for “embracing” an express warranty made by 
a manufacturer, even if that seller’s salesperson used 
the manufacturer’s warranty to sell the product. 
Murray v. Gen. Motors, L.L.C., 478 F. App’x at 178–
79, 2012 WL 2005018, 2012 U.S. App. Lexis 11323, at 
*8–9 (citing Wright v. Paul Moak Pontiac, Inc., 828 
So. 2d 201, 202 (Miss. Ct. App. 2001)).

The innocent seller designation is not lost when a 
product is allegedly sold in violation of a federal reg-
ulation. Garcia v. Premier Home Furnishings, 2013 
WL 6001345 *3 (S.D. Miss. Nov. 12, 2013).

A plaintiff need not specifically plead facts to 
show that a seller is not an innocent seller because 
that is an affirmative defense to be raised by the 
seller. Thomas v. Firerock Products, LLC, 40 F. Supp. 
3d 783, 791 (N.D. Miss. Aug. 22, 2014).

If a seller is aware of a defect due to a product 
recall, and fails to remedy the defect by performing 
the recall with available parts, the innocent seller 
protection is not available. Campbell v. J&B Motor-

sports, LLC, 2016 WL 3964406 *5 (N.D. Miss. July 
22, 2016).

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury cases, damages are recoverable for 
physical injury, mental and physical pain (past and 
future), temporary and permanent disability, medi-
cal expenses, and loss of wages and earning capacity. 
Woods v. Nichols, 416 So. 2d 659 (Miss. 1982).

In wrongful death cases, damages that may be 
recovered are “such damages as the jury may deter-
mine to be just, taking into consideration all the 
damages of every kind to the decedent and all dam-
ages of every kind to any and all parties interested in 
the suit.” Miss. Code Ann. §11-7-13. These damages 
include property damage, funeral, medical or other 
related expenses incurred as a result of the wrongful 
act, pain and suffering (if any), loss of society and 
companionship, and the present net cash value of the 
decedent’s work-life expectancy. Dickey v. Parham, 
331 So. 2d 917 (Miss. 1976).

There is no recovery for loss of enjoyment of life 
(“hedonic damages”) as a separate element of dam-
ages apart from pain and suffering; loss of enjoy-
ment of life cannot be a subject of expert testimony; 
and there is no recovery for loss of enjoyment of life 
caused by death. Miss. Code Ann. §11-1-69; Laney v. 
Vance, 112 So. 3d 1079 (Miss. 2013).

Limitations

Non-economic damages are limited to one million 
dollars. Miss. Code Ann. §11-1-60. Learmonth v. 
Sears, Roebuck and Co., 710 F.3d 249 (5th Cir. 2013) 
(Mississippi law) (upholding damage caps); Clemons 
v. United States, 2012 WL 5364737, 2013 U.S. Dist. 
Lexis 83241 (S.D. Miss. June 13, 2013).

Punitive Damages
Insurability

Under Mississippi law, punitive damages are insur-
able. Old Sec. Cas. Ins. Co. v. Clemmer, 455 So. 2d 
781, 783 (Miss. 1984) (coverage held where not spe-
cifically excluded); Anthony v. Frith, 394 So. 2d 867 
(Miss. 1981).
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Recoverability

Punitive damage claims in product liability cases 
(excluding asbestos), are governed by statute. Miss. 
Code Ann. §11-1-65. Punitive damages are permitted 
only in extreme cases, and should be allowed only 
with “caution and within narrow limits.” Jackson v. 
Johns-Manville Sales Corp., 781 F.2d 394, 403 (5th 
Cir. 1986), cert. denied, 478 U.S. 1022 (1986).

Mississippi courts use a bifurcated proceeding for 
punitive damages. Miss. Code Ann. §11-1-65. Proof 
must be by clear and convincing evidence which 
shows “that the defendant against whom punitive 
damages are sought acted with actual malice, reck-
less disregard for the safety of others, or committed 
actual fraud.” Cooper Tire & Rubber Co. v. Tuckier, 
826 So. 2d 679, 690–91 (Miss. 2002). Miss. Code 
Ann. §11-1-65(2) limits when a non-manufacturer/
seller of a product can be liable for punitive damages.

Only three Mississippi product liability punitive 
damage awards have been affirmed on appeal. Coo-
per Tire & Rubber Co. v. Tuckier, 826 So. 2d 679, 690 
(Miss. 2002) (plaintiff presented testimony from two 
of defendant’s employees that defendant intention-
ally used bad stock in its tires); Union Carbide Corp. 
v. Nix, Jr., 142 So. 3d 374, 391 (Miss. 2014) (defendant 
had knowledge of the inadequacy of warning and 
decided not to change or supplement its warning); 
Mississippi Valley Silica Co., Inc. v. Barnett, 2016 WL 
4444981, at *17 (Miss. Ct. App. Aug. 23, 2016), reh’g 
denied (Feb. 21, 2017), cert. granted, 216 So. 3d 1151 
(Miss. 2017) (defendant placed no warning on its 
sandbags, even though silicosis was a known danger 
of sandblasting for decades).

In appropriate cases, the issue of punitive dam-
ages may be addressed on summary judgment. Riley 
v. Ford Motor Co., 2011 WL 2938107, at *6, 2011 U.S. 
Dist. Lexis 78647 (S.D. Miss. July 19, 2011); Wallace 
v. Ford Motor Corp., 2013 WL 2630241, 2013 U.S. 
Dist. Lexis 81765 (S.D. Miss. June 11, 2013). However, 
the Mississippi Supreme Court indicated that it is 
proper to wait until after proof is presented at trial 
to address whether punitive damages should be 
submitted to a jury. Person v. Ford Motor Co., 2011 
WL 10501606, at *2, 2011 U.S. Dist. Lexis 157241, 
at *7 (N.D. Miss. Oct. 13, 2011) (citing Bradfield v. 
Schwartz, 936 So. 2d 931, 938 (Miss. 2006)).

Punitive damages are capped by Miss. Code Ann. 
§11-1-65. They cannot exceed $20 million for any 
defendant; are limited to $15 million for a defendant 

with a net worth of more than $750 million and less 
than $1.0 billion (determined in accordance with 
GAAP); $5 million if the net worth is more than 
$500 million–$750 million; $3.75 million if the net 
worth is more than $100 million–$500 million; 
$2.5 million if the net worth is more than $50 mil-
lion–$100 million; and 2 percent of net worth if net 
worth is $50 million or less.

Contribution
Contribution is allowed only where defendants 
deliberately pursued a common plan or design. 
See Miss. Code Ann. §85-5-7(4); Estate of Hunter 
v. Gen. Motors Corp., 729 So. 2d 1264, 1275 (Miss. 
1999) (discussing a prior version of Miss. Code Ann. 
§85-5-7).

Indemnification
The MPLA provides for indemnity by a manufac-
turer in favor of a seller under certain conditions. 
Miss. Code Ann. §11-1-63(g)(i). The seller must give 
the manufacturer “prompt” notice within 90 days of 
the service of the complaint on the seller. Miss. Code 
Ann. §11-1-63(g)(ii). See also Miss. Code Ann. §75-2-
607 (discussing “vouching in” where seller is sued for 
breach of warranty). Retailers are not liable unless 
they were actively negligent in selling the product. 
Miss. Code Ann. §11-1-63(h).

Indemnity arises under Mississippi common law 
in favor of a party not actively at fault when injury 
results from the active negligence or fault of another 
party. Reid v. United States, 558 F. Supp. 686, 688 
(N.D. Miss. 1983); Bush v. City of Laurel, 215 So. 2d 
256, 259–60 (Miss. 1968).

Joint and/or Several Liability
Mississippi Code §85-5-7 eliminated joint and sev-
eral liability, except where the defendants acted con-
sciously and deliberately to pursue a common plan 
or design. Otherwise, each defendant is liable only 
for the damages proportionate to his or her percent-
age of fault.

Products liability cases that discuss apportion-
ment principles include Estate of Hunter v. Gen. 
Motors Corp., 729 So. 2d 1264, 1272 (Miss. 1999) 
and Mack Trucks, Inc. v. Tackett, 841 So. 2d 1107 
(Miss. 2003).
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Successor Liability
A successor corporation does not acquire the liabili-
ties of its predecessor, except “(1) when the successor 
expressly or impliedly agrees to assume the liabilities 
of the predecessor; (2) when the transaction may be 
considered a de facto merger; (3) when the successor 
may be considered a ‘mere continuation’ of the pre-
decessor; or (4) when the transaction was fraudulent 
in order to escape liability.” Huff v. Shopsmith, Inc., 
786 So. 2d 383, 389 (Miss. 2001); Paradise Corp. 
v. Amerihost Dev., Inc., 848 So. 2d 177, 179 (Miss. 
2003); Massarella v. The Lane Co., 298 F. Supp. 2d 
430, 435 (N.D. Miss. 2003); Mozingo v. Correct Mfg. 
Corp., 752 F.2d 168, 174 (5th Cir. 1985); Johnston 
v. Pneumo Corp., 652 F. Supp. 1402, 1405 (S.D. 
Miss. 1987).

Market Share Liability
No reported cases.

Economic Loss Rule
Mississippi law requires recovery for purely eco-
nomic loss under breach of warranty. There is no 
recovery under strict liability or negligence for one 
who suffers only economic loss as a result of a defec-
tive product. E. Miss. Elec. Power Ass’n v. Porcelain 
Prods. Co., 729 F. Supp. 512, 514 (S.D. Miss. 1990); 
State Farm Mut. Auto. Ins. Co. v. Ford Motor Co., 736 
So. 2d 384, 387 (Miss. Ct. App. 1999); Clark v. Gen. 
Motors, LLC, 2016 WL 3574408, at *5 (S.D. Miss. June 
23, 2016); SeaHorn Investments, LLC v. Goodman 
Mfg. Co., L.P., 2015 WL 13091130, at *6 (S.D. Miss. 
Dec. 28, 2015).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern instructions are available for design and 
manufacturing defect cases. Mississippi Practice 
Series, Mississippi Model Jury Instructions: Civil, 
17.1, et seq. (2006).

Defendant Manufactured, 
Designed or Sold the Product
Plaintiff must prove that the defendant manufac-
tured, designed or sold the specific product at issue. 
Chatman v. Pfizer, Inc., 2013 WL 1305506, 2013 U.S. 

Dist. Lexis 44525, at *22–23 (S.D. Miss. March 27, 
2013); Cauley v. Sabic Innovative Plastics, U.S., L.L.C., 
2012 WL 192303, 2012 U.S. Dist. Lexis 7047, at *6–8 
(S.D. Miss. Jan. 23, 2012); Gunn v. Big Dog Tree 
Stands, Inc., 2015 WL 6393869 at *4 (S.D. Miss. Oct. 
21, 2015) (trade association not subject to liability 
under MPLA because it is not a manufacturer, seller, 
or designer of the product); Palermo v. Lifelink Foun-
dation, Inc., 152 So. 3d 1099 (Miss. 2014) (human 
tissue service provider is not a manufacturer or seller 
and is not subject to the MPLA); Hickory Springs 
Manufacturing Co. v. Star Pipe Products, Ltd., 991 F. 
Supp. 2d 778 (N.D. Miss. 2014) (fact that a product is 
attached to real property does not bar claim under 
MPLA); Lashley v. Pfizer, Inc., 750 F.3d 470, 476 (5th 
Cir. 2014) (rejected claims attempting to impose lia-
bility on brand defendants when plaintiffs ingested 
only generic pharmaceutical products).

Design or Manufacturing Defect

For manufacturing defects, the plaintiff must show 
that the product deviated in a material way from 
the manufacturer’s specifications or from otherwise 
identical units manufactured to the same manufac-
turing specifications. Miss. Code Ann. §11-1-63(a)(i)
(1); Cooper Tire & Rubber Co. v. Tuckier, 826 So. 2d 
679, 683–84 (Miss. 2002); Leverette v. Louisville Lad-
der Co., 183 F.3d 339 (5th Cir. 1999).

For design defects, the plaintiff must show that 
(1) the manufacturer or seller knew or should have 
known of the danger, and (2) the product failed to 
function as expected and there existed a feasible 
alternative design that would have prevented the 
harm. Miss. Code Ann. §11-1-63(f)(i)(ii); Cole-
man v. Danek Med., Inc., 43 F. Supp. 2d 637 (S.D. 
Miss. 1999).

Under Mississippi case law, the plaintiff who 
alleges a design defect must prove:

1) the product was designed in a defec-
tive manner;

2) the defective condition rendered the prod-
uct unreasonably dangerous to the user or 
consumer; and

3) the defective and unreasonably dangerous 
condition of the product was the proximate 
cause of plaintiff’s injuries.

Lane v. R.J. Reynolds Tobacco Co., 853 So. 2d 1144, 
1148 (Miss. 2003).
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In addition, in a design defect case, the plain-
tiff must prove that the product failed to function 
as expected, and summary judgment is proper if 
plaintiff fails to do so. Miss. Code Ann. §11-1-63(f)
(ii); McSwain v. Sunrise Medical, Inc., 689 F. Supp. 
2d 835, 840 (S.D. Miss. 2010); Ainsworth v. Moffett 
Engineering, Ltd., 595 F. App’x 326 (S.D. Miss. 2014) 
(product user was aware of specific risk at issue thus 
product did not fail to function as expected).

The Mississippi Product Liability Act does not 
specifically define “unreasonably dangerous.” Prior 
to the MPLA, Mississippi applied the risk-utility test 
and rejected the consumer expectations test. Sper-
ry-New Holland v. Prestage, 617 So. 2d 248 (Miss. 
1993). The MPLA “created a hodge-podge mixture 
of the consumer expectations and risk-utility tests.” 
Clark v. Brass Eagle, Inc., 866 So. 2d 456, 460 (Miss. 
2004). Moreover, under the MPLA “a manufacturer 
or seller can only obtain protection if the product 
which causes harm passes both the risk-utility and 
consumer expectations tests.” Smith v. Mack Trucks, 
Inc., 819 So. 2d 1258, 1266 (Miss. 2002). Nunnally 
v. R.J. Reynolds Tobacco Co., 869 So. 2d 373 (Miss. 
2004); Glen v. Overhead Door Corp., 935 So. 2d 1074, 
1080–81 (Miss. Ct. App. 2006); Austin v. Will-Burt 
Co., 361 F.3d 862, 872–74 (5th Cir. 2004) (Mississippi 
law) (MPLA adopts the consumer expectation test 
for design defect cases).

The fact that a product caught fire does not prove 
that it deviated from a manufacturer’s specifications. 
Shelter Insurance Co. v. Mercedes-Benz USA, LLC, 
236 F. App’x 45, 2007 WL 1624810, 2007 U.S. App. 
Lexis 12997, at *8 (5th Cir. June 5, 2007) (Mississippi 
law). Nor does the fact that a product broke. Dykes v. 
Husqvarna Outdoor Products, N.A., Inc., 869 F. Supp. 
2d 749, 755–59 (S.D. Miss. 2012). Mere proof of prod-
uct malfunction is not enough to create a question of 
fact as to defect under the MPLA. Estes v. Lanx, 2015 
WL 9462964 *4 (N.D. Miss. Dec. 23, 2015).

Failure to Warn

The plaintiff must prove that the manufacturer or 
seller knew or should have known of the danger, 
in light of the knowledge of an ordinary con-
sumer. Miss. Code Ann. §11-1-63(c)(i); O’Flynn v. 
Owens-Corning Fiberglas, 759 So. 2d 526, 534 (Miss. 
Ct. App. 2000). An adequate product warning “is one 
that a reasonably prudent person in the same or sim-

ilar circumstances would have provided.” Miss. Code 
Ann. §11-1-63(c)(ii).

Manufacturers and sellers are not liable for failing 
to warn of dangers that should be open and obvious 
dangers to ordinary users or consumers. Miss. Code 
Ann. §11-1-63(e).

Under the MPLA, the duty to warn extends to 
bystanders who are injured by defective products. 
R.J. Reynolds Tobacco Co., v. King, 921 So. 2d 268, 
271 (Miss. 2005); Miss. Valley Silica Co., Inc. v. Bar-
nett, 2016 WL 4444981 *13–14 (Miss. App. Aug. 
23, 2016).

A warning may be adequate as a matter of law if 
the manufacturer specifically warned against the 
alleged risk. Austin v. Will-Burt Co., 361 F.3d 862, 
868 (5th Cir. 2004); Cather v. Catheter Technology 
Corp., 753 F. Supp. 634, 640 (S.D. Miss. 1991).

Post-Sale Duties

There is no post-sale duty to warn in Mississippi. 
Noah v. Gen. Motors Corp., 882 So. 2d 235, 239 (Miss. 
Ct. App, 2004); Murray v. Gen. Motors, L.L.C., 478 
F. App’x 175, 181, 2012 WL 2005018, 2012 U.S. App. 
Lexis 11323, at *18–19 (5th Cir. June 5, 2012) (Missis-
sippi law).

Proximate Cause

In order to recover damages, the failure to warn 
must be the proximate cause of the injury. See 3M 
Co. v. Johnson, 895 So. 2d 151, 166 (Miss. 2005); Little 
v. Liquid Air Corp., 37 F.3d 1069, 1076 (5th Cir. 1994) 
(Mississippi law); 3M Co. v. Johnson, 895 So. 2d 151, 
166 (Miss. 2005) (where there was no evidence that 
plaintiff read or relied on any warning, no proximate 
causation for warning defect claim).

Proximate cause involves cause in fact (but for 
the conduct, there would be no injury) and legal 
causation (the type of damages sustained are fore-
seeable from the conduct). Berry v. E-Z Trench Mfg., 
772 F. Supp. 2d 757, 760 (S.D. Miss. 2011), citing 
Glover ex rel. Glover v. Jackson State Univ., 968 So. 
2d 1267, 1277 (Miss. 2007); Smith v. Goodyear Tire & 
Rubber Co., 495 F.3d 224, 228 (5th Cir. 2007) (Mis-
sissippi law) (even assuming tire was defective when 
it left manufacturer’s control seven years earlier, 
no proof of proximate cause because plaintiff did 
not show that the failure of the tire resulted from 
that defect).
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The plaintiff must show that an additional warn-
ing would have provided information he did not 
already know, that he would have acted upon that 
new information and that would have prevented his 
injuries. Cauley v. Sabic Innovative Plastics, U.S., 
L.L.C., 2012 WL 192303, 2012 U.S. Dist. Lexis 7047, 
at *11–12 (S.D. Miss. Jan. 23, 2012) (citing 3M Co. v. 
Johnson, 895 So. 2d 151, 166 (Miss. 2005)); Ainsworth 
v. Cargotec USA, Inc., 2014 WL 347075 *3 (S.D. Miss. 
Jan. 30, 2014); City of Jackson v. Ball, 562 So. 2d 1267 
(Miss. 1990); Sprankle v. Bower Ammonia & Chem. 
Co., 824 F.2d 409, 412 (5th Cir. 1987); Gordon v. Niag-
ara Mach. & Tool Works, 574 F.2d 1182, 1188 (5th 
Cir. 1978).

Product users have a duty to read and heed the 
warnings or instructions for the product. Rogers 
v. Elk River Safety Belt Co., 1996 WL 671316 (N.D. 
Miss. Sept. 1996) (“[w]here warning is given, the 
seller may reasonably assume that it will be read and 
heeded….”). Generally, the failure to read a warn-
ing or instruction is fatal to an inadequate warning 
claim because the adequacy of the warning cannot 
be a proximate cause of plaintiff’s damages. Previto 
v. Ryobi N. Am., Inc., 2011 WL 197277, 2011 U.S. Dist. 
Lexis 3853, at *13–14 (S.D. Miss. Jan. 14, 2011) (citing 
Palmer v. Volkswagen of Am., Inc., 904 So. 2d 1077, 
1084 (Miss. 2005)). On the other hand, in cases alleg-
ing that no warning was given, then reliance is not 
an element of the claim. Mine Safety Appliance Co. v. 
Holmes, 171 So. 3d 442, 452 (Miss. 2015).

Vendor or Distributor

The MPLA provides that a “manufacturer” or “seller” 
is liable if plaintiff proves the elements of a cause of 
action under the Act. Miss. Code Ann. §11-1-63(a). 
Retailer sellers are not liable unless they are actively 
negligent. Miss. Code Ann. §11-1-63(h). Collins v. 
Ford Motor Co., 2006 WL 2788564, 2006 U.S. Dist. 
Lexis 69597 (S.D. Miss. Sept. 26, 2006); Baggett v. 
Yamaha Motor Co., 2006 WL 1520539, 2006 U.S. 
Dist. Lexis 38473 (S.D. Miss. May 31, 2006).

Evidence
Qualification of Expert Witness
Mississippi Rule of Evidence 702 is identical to Rule 
702 of the Federal Rules of Evidence. Mississippi 
courts follow Daubert v. Merrell Dow Pharms., 509 
U.S. 579 (1993) in analyzing the admissibility of 

expert testimony. Miss. Transp. Comm’n v. McLem-
ore, 863 So. 2d 31, 38 (Miss. 2003); Webb v. Braswell, 
930 So. 2d 387, 397 (Miss. 2006).

Expert testimony is generally necessary for 
an MPLA claim given the technical nature of 
the required proof. Harris v. Stryker Spine, 39 
F. Supp.3d 846, 850 (S.D.Miss.2014); Cothren v. 
Baxter Healthcare Corp., 798 F. Supp. 2d 779, 782 
(S.D.Miss.2011); Childs v. GMC, 73 F. Supp. 2d 669, 
671 (S.D.Miss.1999); Hammond v. Coleman Co., 
61 F. Supp. 2d 533, 542 (S.D.Miss.1999), aff’d, 209 
F.3d 718 (5th Cir.2000); Wallace v. Ford Motor Co., 
No. 2013 WL 3288435 (S.D. Miss. June 28, 2013); 
Runnels v. Tahsin Indus. Corp., USA, 2013 WL 
6834632 (S.D. Miss. Dec. 23, 2013); Taylor v. Otis 
Elevator Co., 2012 WL 3059408 (S.D.Miss. July 
25, 2012); Thomas v. Kyocera Wireless Corp., 2012 
WL 379481 (N.D. Miss. Feb. 3, 2012); McIntosh v. 
Nissan N. Am., Inc., 2008 WL 4793743 (S.D.Miss. 
Oct. 28, 2008); Moss v. Batesville Casket Co., 935 So. 
2d 393, 404–06 (Miss. 2006) (plaintiff’s failure to 
provide expert testimony about the existence of a 
defect among other reasons that product liability 
claim failed); Johnson v. Davidson Ladders, Inc., 
403 F. Supp. 2d 544 (N.D. Miss. 2005); but see Guy 
v. Crown Equip. Corp., 394 F.3d 320, 331 (5th Cir. 
2004) (MPLA does not explicitly require expert 
testimony to prove a design defect, but ultimately 
declining to address whether expert testimony is 
necessary); Union Carbide Corp. v. Nix, Jr., 142 So. 
3d 374 (Miss. 2014) (expert testimony may not be 
required in defective warning claim).

For a design defect claim, an expert must have 
opinions on a feasible design alternative that are 
more than conceptualized possibilities. Guy v. Crown 
Equip. Corp., 394 F.3d 320, 327 (5th Cir. 2004) (“[t]
he proper methodology for proposing alternative 
designs includes more than just conceptualizing 
possibilities.”); Watkins v. Telesmith, Inc., 121 F.3d 
984, 992 (5th Cir.1997) (rejecting claim that plain-
tiff’s expert must always test an alternative product 
design before testifying); Brown v. Ford Motor Co., 
121 F. Supp.3d 606, 617 (S.D. Miss. 2015) (expert is 
not required to physically build a model of a design 
alternative); Elliot v. Amadas Indus., 796 F. Supp. 2d 
796, 808 (S.D. Miss. 2011); Hyundai Motor Am. v. 
Applewhite, 53 So. 3d 749, 756 (Miss. 2011); Graves v. 
Toyota Motor Co., 2012 WL 1596723 (S.D. Miss. May 
4, 2012).
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An expert witness may examine a manufac-
turer’s own tests and designs on other products to 
draw conclusions about feasible design alternatives. 
Guy v. Crown Equip. Corp., 394 F.3d 320, 327 (5th 
Cir. 2004); Graves ex rel. W.A.G. v. Toyota Motor 
Corp., 2012 WL 32966, 2–3 (S.D. Miss. 2012); Riley 
v. Ford Motor Co., 2011 WL 2728266, 8 (S.D. Miss. 
2011) (alternative design was properly supported 
because manufacturer employed the design on other 
model vehicles).

An expert’s alternative design must be one 
that would have prevented the plaintiff’s injury. 
Townsend v. Doosan Infracore Am. Corp., 3 So. 3d 
150, 155 (Miss. App. 2009) (expert’s opinions were 
properly excluded in a product liability case because 
they were “results-oriented” and not based on the 
facts of the case).

Spoliation of Evidence
The Mississippi Supreme Court has refused to adopt 
an independent tort of spoliation of evidence for 
intentional or negligent conduct. Richardson v. Sara 
Lee Corp., 847 So. 2d 821, 824 (Miss. 2003); Dowdle 
Butane Gas Co. v. Moore, 831 So. 2d 1124 (Miss. 
2002). The court has not directly addressed spolia-
tion of evidence in a reported product liability case, 
but has found that failure to preserve the product 
does not bar a products liability suit. See Daniels v. 
GNB, Inc., 629 So. 2d 595 (Miss. 1993).

In a design defect case, in which an expert’s opin-
ion “is based on a perfect condition product that is 
straight-from-the-manufacturer and that opinion 
applies to all potential products that could have 
caused the injury,” then the failure to produce the 
product at issue does not bar a suit. A.K.W. v. Easton-
Bell Sports, Inc., 454 F. App’x 224, 247–48, 2011 WL 
4931420, 2011 U.S. App. Lexis 21108, at *5–8 (5th Cir. 
Oct. 18, 2011) (Mississippi law). Further, when evi-
dence is lost through no fault of the plaintiff, neither 
summary judgment nor an adverse inference is war-
ranted. Walker v. WTM, Inc., 2010 U.S. Dist. Lexis 
102338, at *17–19 (S.D. Miss. Sept. 27, 2010).

In cases outside products liability, the Mississippi 
Supreme Court has held that spoliation of evidence 
results in a rebuttable presumption that the miss-
ing evidence would be unfavorable to the party 
that caused the loss of the evidence. DeLaughter v. 
Lawrence County Hosp., 601 So. 2d 818 (Miss. 1992); 
Thomas v. Isle of Capri Casino, 781 So. 2d 125, 133–

34 (Miss. 2001); Miss. Gaming Comm’n v. Freeman, 
747 So. 2d 231 (Miss. 1999); Young v. Univ. of Miss. 
Med. Ctr., 914 So. 2d 1272, 1277 (¶ 19) (Miss. App. 
2005). In such instances, Mississippi courts allow for 
a spoliation instruction for intentional or negligent 
spoliation. Pearl River Cty. v. Bethea, 196 So. 3d 1012, 
1017–19 (Miss. Ct. App. 2015), reh’g denied (Apr. 19, 
2016), cert. denied, 202 So. 3d 616 (Miss. 2016) (“neg-
ligent destruction of evidence is also grounds for a 
finding of spoliation”).

Federal courts sitting in diversity apply federal 
evidentiary rules concerning spoliation of evidence. 
Condrey v. SunTrust Bank of Georgia, 431 F.3d 191, 
203 (5th Cir. 2005). Those courts require something 
more than mere negligent destruction of evidence. 
Barnett v. Deere & Co., 2016 WL 4544052, at *1 (S.D. 
Miss. Aug. 31, 2016) (negligent destruction of evi-
dence is not sufficient to find spoliation). There must 
be some bad faith before a negative presumption is 
given. Schreane v. Beemon, 575 F. App’x 486, 490 (5th 
Cir. 2014) (“a jury may draw an adverse inference 
that a party who intentionally destroys important 
evidence in bad faith did so because the contents of 
[the evidence] were unfavorable to that party.”); Hale 
v. City of Biloxi, Mississippi, 2017 WL 3087279, at *2 
(S.D. Miss. July 20, 2017) (bad faith or bad conduct 
is necessary for inference); Stahl v. Wal-Mart Stores, 
Inc., 47 F. Supp. 2d 783, 787 (S.D. Miss. 1998) (if one 
may just as reasonably infer from the facts that the 
alleged spoliator was negligent a finding of bad faith 
is inappropriate).

Recalls
A post-accident recall is an inadmissible subsequent 
remedial measure under Rule 407 of the Federal 
Rules of Evidence and does not establish a product 
defect. Rutledge v. Harley-Davidson Motor Co., 2009 
WL 1635762, 2009 U.S. Dist. Lexis 49003, at *8–9 n.2 
(S.D. Miss. June 10, 2009), aff’d on other grounds, 
364 F. App’x 103, 2010 WL 445498, 2010 U.S. App. 
Lexis 2290 (5th Cir. Feb. 3, 2010); Cothren v. Baxter 
Healthcare Corp., 798 F. Supp. 2d 779, 782–83 (S.D. 
Miss. 2011) (even if “recall notices [do] constitute 
admissible evidence, they themselves do not demon-
strate the product in question was defective.”); 
Mildemont, Inc. v. Ford Motor Co., 2017 WL 151400, 
at *5 (S.D. Miss. Jan. 13, 2017) (recall notices consti-
tute “subsequent remedial measures” under 407 and 
cannot be construed to be an admission).
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Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service of process is required upon the registered 
agent, any officer, a managing or general agent of 
the corporation, or any other agent authorized by 
appointment or law. Miss. R. Civ. P. 4(d)(4). Service is 
permitted on a foreign corporation, pursuant to Mis-
sissippi’s long-arm statute, if the defendant makes 
a contract with a resident to be performed in whole 
or in part within the state, commits a tort in whole 
or in part within the state against a resident or non-
resident, or does any business or performs any work 
or service in Mississippi. Miss. Code Ann. §13-3-57. 
Rule 4(c)(3) of the Mississippi Rules of Civil Proce-
dure provides that service by first-class mail, postage 
prepaid, is also acceptable.

Answer Time
A defendant is required to answer within thirty days 
after service of the summons and a copy of the com-
plaint. Miss. R. Civ. P. 12(a).

Particularity with which Affirmative 
Defenses must be Raised
Mississippi law regarding pleading of affirmative 
defenses is the same as the Federal Rules of Civil 
Procedure. Affirmative defenses must be specif-
ically pleaded, but particularity is not required. 
Miss. R. Civ. P. 8(c). In addition, a party pleading 
an affirmative defense will generally not be penal-
ized for asserting a matter that is technically not 
an affirmative defense. Id. Failure to timely pursue 
a dispositive motion on an affirmative defense that 
has been asserted in an answer which defense would 
serve to terminate the litigation, coupled with active 
participation in the litigation, will ordinarily serve as 
a waiver of that defense. Loggers, LLC v. 1 Up Techs, 
LLC, 50 So. 3d 922 (Miss. 2011).

Factual Pleading Requirement
Under Mississippi Rule 8(a) pleadings must contain: 
(1) a short and plain statement of the claim showing 
that the pleader is entitled to relief; and (2) a demand 
for judgment for the relief to which he deems himself 
entitled. Miss. R. Civ. P. 8(a). Mississippi state courts 
require factual support for pleadings, and conclusory 
allegations will not suffice. White v. Stewman, 932 
So. 2d 27, 39 (Miss. 2006) (“federal practice should 
be our guide when considering questions arising 
under the Mississippi Rules of Civil Procedure.”); 
Penn Nat. Gaming, Inc. v. Ratliff, 954 So. 2d 427, 431 
(Miss. 2007) (plaintiff must plead facts to support 
each element of a claim); Cook v. Wallot, 172 So. 3d 
788 (Miss. Ct. App. 2013) (upholding trial court’s dis-
missal of complaint because of failure to allege facts 
supporting legal conclusions); City of Meridian v. 
$104,960.00 U.S. Currency, 231 So. 3d 972, 975 (Miss. 
2017) (notice pleading met in drug forfeiture case 
when petition describes with specificity the property 
subject to forfeiture and states when, where, and why 
the property was seized).
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