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Missouri

By Steven F. Coronado and Lawrence E. Nordling

Restatement (Third) of Torts: 
Products Liability
In 1999, Missouri’s Supreme Court addressed the 
issue of whether or not the risk utility test as set 
forth in Section 2(b) of the Restatement (Third) of 
Torts: Product Liability should be adopted as part of 
Missouri’s products liability law. The court held that 
Missouri’s strict products liability law as set forth 
by statute in Section 537.760 of the Missouri Revised 
Statutes tracks and codifies Section 402A of the Re-
statement (Second) of Torts. Accordingly, it found 
that any change in the statutory elements of Section 
537.760 must come from the Missouri Legislature. 
The court graciously declined the invitation to adopt 
the reasonable alternative design/risk utility theory 
proposed in the Third Restatement. Rodriguez v. Su
zuki Motor Corp., 996 S.W.2d 47, 64–65 (Mo. 1999); 
see also Smith v. Brown & Williamson Tobacco Corp., 
275 S.W.3d 748, 793–94 (Mo. App. 2008), Newman v. 
Ford Motor Co., 975 S.W.2d 147, 152 (Mo. 1998), and 
Thompson v. Brown & Williamson Tobacco Corp., 207 
S.W.3d 76, 89 (Mo. App. 2006). A Missouri court has 
noted the Third Restatement’s definition of a “prod-
uct” in holding that scouting is not a product. Hobbs 
v. BSA, Inc., 152 S.W.3d 367 (Mo. App. 2004). No 
other Missouri courts have addressed any section of 
the Third Restatement relating to products liability.

Available Defenses
Assumption of Risk
Properly classified as “contributory fault.” See dis-
cussion under “Comparative Fault/Contributory 
Fault,” infra.

Comparative Fault/Contributory Fault
Strict Liability

For accidents occurring before July 1, 1987, recovery 
is barred if the plaintiff knew of the claimed defect, 
appreciated the danger of the use of the product 

with that defect, and voluntarily and unreasonably 
exposed himself to the danger, with his conduct 
directly causing or contributing to the cause of his 
injury. Missouri Approved Jury Instructions (MAJI) 
32.23. As to accidents taking place on or after July 1, 
1987, any contributory fault chargeable to plaintiff 
diminishes proportionately the amount awarded as 
compensatory damages. Fault includes: (1) failure 
to use the product as reasonably anticipated by the 
manufacturer; (2) use of the product for a purpose 
not intended by the manufacturer; (3) use of the 
product with knowledge of a danger involved in 
such use with reasonable appreciation of the con-
sequences and the voluntary and unreasonable 
exposure to said danger; (4) unreasonable failure to 
appreciate the danger involved in use of the product 
or the consequences thereof and the unreasonable 
exposure to said danger; (5) the failure to undertake 
the precautions a reasonably careful user of the 
product would take to protect himself against dan-
gers which he would reasonably appreciate under the 
same or similar circumstances; or (6) the failure to 
mitigate damages. Mo. Rev. Stat. §537.765.

Negligence

Each of the statutory defenses set forth in Section 
537.765 of the Missouri Revised Statutes will apply. 
Further, if the theory submitted against the manufac-
turer is negligence, garden variety comparative neg-
ligence would apply. Negligence is the failure to use 
ordinary care, which means that degree of care that 
an ordinarily careful and prudent person would use 
under the same or similar circumstances. MAJI 11.07.

Seat Belts—Failure to Use
Proof that failure to use a seat belt caused greater 
injuries than otherwise would have been incurred, 
based upon medical and engineering testimony, is 
a “defense” in cases involving “ownership, com-
mon maintenance or operation of a motor vehicle,” 
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but only to reduce damages; it cannot be used as 
evidence of comparative negligence. Mo. Rev. Stat. 
§307.178. So, when the jury returns a total award for 
all damages sustained, and plaintiff failed to wear a 
seat belt, the court reduces the award by one percent. 
Mo. Rev. Stat. §307.178(4)(2). The statute has been 
held to apply in design cases. See Newman v. Ford 
Motor Co., 975 S.W.2d 147, 154–55 (Mo. 1998), in 
which the supreme court found that the trial court 
erred in giving a contributory negligence instruc-
tion based on failure to wear a seat belt, abrogated 
the assessment of fault against the plaintiff, and 
reapportioned plaintiff’s percentage of fault among 
the defendants.

Helmets—Failure to Use
Under Section 302.020 of the Missouri Revised Stat-
utes, every person operating or riding a motorcycle is 
required to wear protective headgear. However, there 
appears to be no reported Missouri case in which 
Section 302.020 has been used by a defendant to 
assert a duty on behalf of a plaintiff to wear a helmet 
in a civil case.

One Missouri court has rejected a defendant’s 
argument that the operator of a motorized scooter 
for persons with disabilities had a duty to wear a 
helmet, either arising out of the common law or the 
statutory requirement for helmet use by operators of 
motorcycles. Burrell v. O’Reilly Auto., Inc., 175 S.W.3d 
642 (Mo. App. 2005). While the Burrell court explic-
itly recognized that it was not considering whether 
there is a common law duty of motorcycle or ATV 
riders to wear a helmet in Missouri, it did note that 
the existence of such a duty was the minority view in 
other jurisdictions. Id. at 654. Ultimately, the court 
found a lack of sound policy reasons to hold that the 
operator of a motorized scooter had a duty to wear a 
helmet while using a motorized scooter designed for 
persons with disabilities. Id. at 654–55.

Crashworthiness
Missouri courts have stated that the crashworthiness 
doctrine is not a creation of “product defect law, but 
from the longstanding principles of forseeability 
and causation.” Mathes v. Sher Express, L.L.C., 200 
S.W.3d 97 (Mo. App. 2006). Therefore, the original 
tortfeasor is liable for all the damage, including any 
caused by a foreseeable subsequent tortfeasor. But, 

a subsequent tortfeasor is liable only for the damage 
caused by its tortious conduct.

However, under the single indivisible injury rule, 
where the injury (such as a death) is indivisible, both 
tortfeasors are treated as jointly and severally liable 
for the whole injury if they contributed to any part 
of the injury. Id. This doctrine has been applied in 
crashworthiness cases. See Richardson v. Volkswa
genwerk, A.G., 552 F. Supp. 73 (W.D. Mo. 1982); see 
also McDowell v. Kawasaki Motors Corp. USA, 799 
S.W.2d 854, 867 (Mo. App. 1990) (“a plaintiff meets 
his burden of proving causation if the evidence 
shows that the product was a substantial factor in 
causing injuries in excess of those caused by the 
first collision.”)

Misuse of Product
“Abnormal use,” i.e., a use not reasonably antici-
pated, “is not properly a defense to [the strict lia-
bility] action, but [is, rather,] a necessary element 
of plaintiffs’ cause of action.” Rogers v. Toro Mfg. 
Co., 522 S.W.2d 632, 637 (Mo. App. 1975). However, 
abnormal use precludes liability only if the abnormal 
use is not reasonably foreseeable. “Misuse” is not a 
defense if the misuse was foreseeable and subject 
to the limitations below, nor is “unintended use” a 
defense if it was foreseeable, since manufacturers are 
liable for foreseeable consequences of unintentional 
misuse. Chronister v. Bryco Arms, 125 F.3d 624 (8th 
Cir. 1997); Vanskike v. ACF Indus., Inc., 665 F.2d 188 
(8th Cir. 1981), cert. denied, 455 U.S. 1000 (1982). 
Intentional misuse does not bar recovery if the inten-
tional misuse is foreseeable. Polk v. Ford Motor Co., 
529 F.2d 259 (8th Cir. 1975), cert. denied, 426 U.S. 
907 (1976). See also Jarrell v. Fort Worth Steel & Mfg. 
Co., 666 S.W.2d 828 (Mo. App. 1984), and Rogers, 522 
S.W.2d at 638.

In those accidents arising after July 1, 1987, plain-
tiff’s recovery may be diminished for contributory 
fault consisting of “the failure to use the product 
as reasonably anticipated by the manufacturer” or 
“use of the product for a purpose not intended by the 
manufacturer.” Mo. Rev. Stat. §537.765.

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.
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Alteration of Product
Plaintiffs must prove that the product was in a de-
fective condition at the time of sale. MAJI 25.04. It is 
the plaintiffs’ responsibility to produce evidence that 
neither they nor any third party altered the product 
in such a fashion to create a defect that could be the 
proximate cause of their damage. Jasinski v. Ford 
Motor Co., 824 S.W.2d 454 (Mo. App. 1992); Carlisto 
v. Gen. Motors Corp., 870 S.W.2d 505 (Mo. App. 1994); 
Waggoner v. Mercedes Benz of N. Am., 879 S.W.2d 692 
(Mo. App. 1994). Practically, however, alteration is a 
matter of defense. Even if modification of a product 
is foreseeable, the manufacturer is not liable if the 
modification makes a safe product unsafe, and the 
modification caused the injury. Gomez v. Clark Equip. 
Co., 743 S.W.2d 429 (Mo. App. 1987). However, if the 
modification does not cause the injury, the modifica-
tion does not bar recovery. Jarrell v. Fort Worth Steel 
& Mfg. Co., 666 S.W.2d 828 (Mo. App. 1984).

Earlier cases state that the manufacturer is not 
relieved of liability for “foreseeable changes” if those 
changes “did not unforeseeably render the product 
unsafe.” See Duke v. Gulf & W. Mfg. Co., 660 S.W.2d 
404, 414 (Mo. App. 1983). Further, a number of local 
federal courts refuse to follow Gomez v. Clark and 
allow submission if the modification was foreseeable. 
Kirby v. Lear Siegler, Inc., No. 87-3657-CV-S-4, 1990 
WL 252758 (W.D. Mo.). However, all prior federal 
and state court cases stating that liability attaches 
where there is a “foreseeable modification” are dicta 
since, in each instance, the real basis for the deci-
sion was that the original product design, not the 
modification, was the cause of the injury. See, e.g., 
Duke, 660 S.W.2d 404, and Jarrell, 666 S.W.2d 828. 
However, in recent years federal courts in Missouri 
have come to accept Gomez in cases where the mod-
ification is the “sole” cause of plaintiff’s injury. Jones 
v. Ryobi, Ltd., 37 F.3d 423 (8th Cir. 1994); Belec v. 
Hayssen Mfg. Co., 916 F. Supp. 954 (E.D. Mo. 1996).

Unavoidably Unsafe Products
This is an affirmative defense which must be pleaded 
and proved. Pollard v. Ashby, 793 S.W.2d 394 (Mo. 
App. 1990).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
At least one state court has held that, in a case based 
on negligence, a manufacturer does not have a duty 
to provide built-in safety devices (in this case a Roll 
Over Protection System) where the lack of the device 
and the danger were open and obvious. Morrison 
v. Kubota Tractor Corp., 891 S.W.2d 422 (Mo. App. 
1994); see also Menz v. New Holland N. Am., Inc., 
440 F.3d 1002, 1006 (8th Cir. 2006). However, in a 
case based on principles of strict liability, a different 
result was reached. Miller v. Varity Corp., 922 S.W.2d 
821 (Mo. App. 1996); see also Sappington v. Skyjack, 
Inc., 512 F.3d 440 (8th Cir. 2008).

This defense can be treated as a species of com-
parative fault or contributory fault. The manufac-
turer has no duty to warn against risk of harm if the 
conditions of the product are open, obvious, and 
apparent, or if plaintiff has actual knowledge of the 
same. Haines v. Powermatic Houdaille, Inc., 661 F.2d 
94 (8th Cir. 1981); Drabik v. Stanley Bostitch, Inc., 997 
F.2d 496 (8th Cir. 1993); Grady v. Am. Optical Corp., 
702 S.W.2d 911 (Mo. App. 1985); Arnold v. Ingersoll
Rand Co., 834 S.W.2d 192 (Mo. 1992). But see, 
Welkener v. Kirkwood Drug Store Co., 734 S.W.2d 233 
(Mo. App. 1987), holding that a retailer may be held 
liable in negligence if the defect is such that a reason-
ably prudent seller should have discovered it before 
selling the product and delivering it to a consumer. 
See also Malone v. Schapun, Inc., 965 S.W.2d 177, 186 
(Mo. App. 1997).

To prove causation, the plaintiff’s injury must not 
only be caused by the product from which the warn-
ing is missing; plaintiff must also show a warning 
would have made a difference in plaintiff’s behav-
ior. Where plaintiffs fail to show that a warning 
would have imparted any additional information, 
they fail to meet their burden of proof on the ele-
ment of causation. Arnold, 834 S.W.2d at 193–94; 
Tune v. Synergy Gas Corp., 883 S.W.2d 10, 14 (Mo. 
banc 1994).

On the other hand, Missouri courts have held that 
the lack of a warning itself may render a product 
unreasonably dangerous even if there is a lack of a 
design defect. Sperry v. Bauermeister, Inc., 804 F. 
Supp. 1134 (E.D. Mo. 1992), see also Spuhl v. Shiley, 
Inc., 795 S.W.2d 573 (Mo. App. 1990).
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Informed Intermediary
Missouri recognizes that with respect to prescrip-
tion drugs, a physician acts as a “learned interme-
diary” between the manufacturer and the patient. 
Sterling Drug, Inc. v. Cornish, 370 F.2d 82, 85 (8th 
Cir. 1966). Missouri courts have held that in cases 
involving prescription drugs, the manufacturer has 
“a duty to properly warn the doctor of the danger 
involved.” Krug v. Sterling Drug, Inc., 416 S.W.2d 143, 
146 (Mo. 1967) (citations omitted); see also Kirsch v. 
Picker Int’l, Inc., 753 F.2d 670, reh’g denied, 760 F.2d 
183 (8th Cir. 1985) where, manufacturer of x-ray 
machine had a duty to warn only the doctor of dan-
gers associated with radiation therapy, and not the 
patient; and Doe v. Alpha Therapeutic Corp., 3 S.W.3d 
404, 419–21 (Mo. App. 1999), wherein the court held 
it was appropriate to give an instruction to the jury 
allowing it to find for the defendant blood product 
manufacturer, if it believed plaintiff’s treating physi-
cian was aware of the information that should have 
been provided to plaintiff concerning the risks of 
contracting HIV from the product.

This defense will not protect a pipeline company 
as a bulk seller with no contact with or means of 
warning end users of the danger of fading odorant. 
Menschik v. MidAm. Pipeline Co., 812 S.W.2d 861 
(Mo. App. 1991).

There is no clear answer as to whether the 
informed intermediary defense applies to other 
types of products. It is possibly a defense and cer-
tainly an evidentiary question, at least in negligence 
cases, because it is a jury question as to whether a 
manufacturer has “exercised reasonable care” to 
inform potential users of dangers. Griggs v. Firestone 
Tire & Rubber Co., 513 F.2d 851 (8th Cir. 1975), cert. 
denied, 423 U.S. 865 (1975). In general, whether or 
not a given warning is sufficient depends upon “the 
placement of the warning, its language and how it 
may or may not impress the average user”. Johnson v. 
Medtronic, Inc., 365 S.W.3d 226 (Mo. App. 2012); see 
also Winter v. Novartis Pharmaceuticals Corp., 882 F. 
Supp. 2d 1113 (Mo. App. 2012).

Sealed Containers
The fact that the product was in a sealed container is 
not a defense in Missouri. A vendor or distributor may 
be held strictly liable to an injured plaintiff for defec-
tive and unreasonably dangerous products, regardless 
of whether the container was sealed. However, the 

vendor may be entitled to complete indemnity from 
the manufacturer. Hales v. Green Colonial, Inc., 490 
F.2d 1015 (8th Cir. 1974). The retailer or distributor 
has no obligation to test or inspect. Zesch v. Abrasive 
Co. of Philadelphia, 183 S.W.2d 140 (Mo. 1944). It can, 
however, be held liable for defects of which it actually 
has knowledge. But see, Welkener v. Kirkwood Drug 
Store Co., 734 S.W.2d 233 (Mo. App. 1987).

Fault of Others
Fault can be compared of only those persons or firms 
who are parties to the action. Gustafson v. Benda, 
661 S.W.2d 11 (Mo. 1983). Employers may not be 
joined because of workers compensation immunity. 
Mo. Rev. Stat. §287.120. However, employer fault may 
be argued as “sole cause.” Hoehn v. Hampton, 483 
S.W.2d 403 (Mo. App. 1972).

Fault of others, except that of the plaintiff, does 
not reduce the judgment, because Missouri provides 
for joint liability to the plaintiff.

Preemption
Preemption of state law by federal law may be a de-
fense in Missouri. One federal court has held that 
the National Traffic and Motor Vehicle Safety Act 
preempts state law. Vanover v. Ford Motor Co., 632 F. 
Supp. 1095 (E.D. Mo. 1986). On the other hand, state 
courts have held that compliance with the National 
Traffic and Motor Vehicle Safety Act would not re-
lieve the manufacturer of liability. Cryts v. Ford Motor 
Co., 571 S.W.2d 683 (Mo. App. 1978); Loulos v. Dick 
Smith Ford Inc., 882 S.W.2d 149 (Mo. App. 1994).

The Federal Insecticide, Fungicide and Rodenti-
cide Act has been held to preempt label based claims 
of breach of express and implied warranties and 
negligent misrepresentation claims based on oral 
statements that simply reiterated information con-
tained on the label. M&H Enters. v. TriState Delta 
Chems., Inc., 984 S.W.2d 175 (Mo. App. 1998). FIFRA 
did not, however, preempt claims based on misrep-
resentations comparing various other products on 
the market.

Alternatively, at least one state court has held that 
the National Manufactured Housing Construction 
and Safety Standards Act neither expressly nor 
impliedly preempted state law claims based on the 
presence of formaldehyde. Mizner v. N. River Homes, 
Inc., 913 S.W.2d 23 (Mo. App. 1995). Another has 
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held the Federal Boat and Safety Act does not pre-
empt common law claims for defective design and 
unreasonable danger due to lack of a propeller guard. 
ARD v. Jensen, 996 S.W.2d 594 (Mo. App. 1999).

Compliance with Standards
Strict Liability

Compliance with administrative, industry, regula-
tory, or statutory standards or schemes is generally 
not a defense. Such evidence is generally inadmissi-
ble under the concept that “state-of-the-art” is not 
a defense (subject to minimal exceptions discussed 
under “State-of-the-Art,” infra). Johnson v. Hanni
bal Mower Corp., 679 S.W.2d 884 (Mo. App. 1984) 
(addressing ANSI standards); Murphy v. L&J Press 
Corp., 558 F.2d 407 (8th Cir. 1977) (addressing ANSI 
and OSHA standards).

Note, however, that federal courts have permitted 
introduction of OSHA standards that place duties 
on employer to refute claims that defendant failed to 
warn. Smith v. Firestone Tire & Rubber Co., 755 F.2d 
129 (8th Cir. 1985)(where an exploding tire rim case, 
plaintiffs were refused permission to add a “failure 
to recall” element to the failure to warn element of 
the negligence instructions, since no duty of defen-
dant manufacturers to recall the rim in question 
existed under state or federal law). Moreover, most 
Missouri courts permit evidence of compliance with 
standards where the plaintiff attempts to submit a 
claim for punitive damages. See, e.g., Lane v. Amsted 
Indus., Inc., 779 S.W.2d 754 (Mo. App. 1989).

Negligence

Standards are admissible, since the duty of care in 
negligence cases is to design “consonant with the 
state-of-the-art.” Vanskike v. ACF Indus., Inc., 665 
F.2d 188 (8th Cir. 1981), cert. denied, 455 U.S. 1000 
(1982). See also Thompson v. Kroeger, 380 S.W.2d 339 
(Mo. 1964).

Federal courts interpreting Missouri law have 
stated that the industry cannot be allowed to set its 
own standards which might be negligent. Griggs v. 
Firestone Tire & Rubber Co., 513 F.2d 851 (8th Cir. 
1975), cert. denied, 423 U.S. 865 (1975).

Government Contractor Defense
No Missouri court has dealt directly with the issue 
in a true products liability context. In Arnhold v. 

McDonnell Douglas Corp., 992 S.W.2d 346 (Mo. App. 
1999), the court held the government contractor 
defense did apply to a claim for property damage 
allegedly caused by the contractor’s conducting of 
supersonic aircraft test flights over plaintiff’s prop-
erty. While there is favorable language in Arnhold, 
there is some question whether Missouri courts 
would extend the defense to apply in a true product 
liability case, since compliance with federal stan-
dards in design of a product probably does not bar 
recovery. Cryts v. Ford Motor Co., 571 S.W.2d 683 
(Mo. App. 1978).

State-of-the-Art
Strict Liability

Compliance with state-of-the-art, subject to one 
qualification, is not a defense in connection with 
accidents that occurred before July 1, 1987. Elmore v. 
OwensIll., Inc., 673 S.W.2d 434 (Mo. 1984). See dis-
cussion under “Compliance with Standards,” supra. 
If the accident occurred on or after July 1, 1987, the 
applicability of the state-of-the-art defense is gov-
erned by Section 537.764 of the Missouri Revised 
Statutes, which provides that state-of-the-art is a 
complete defense and relevant only in an action 
“based upon strict liability for failure to warn of the 
dangerous condition of a product.” State-of-the-art 
means that “the dangerous nature of the product was 
not known and could not reasonably be discovered 
at the time the product was placed into the stream 
of commerce.” Section 537.764 does not limit a cause 
of action for negligence which would otherwise 
exist. Most significantly, the defense does not apply 
to strict liability based upon design. Uxa v. Marconi, 
128 S.W.3d 121 (Mo. App. 2003).

Compliance with state-of-the-art may be admissi-
ble to rebut a claim for punitive damages in strict lia-
bility cases. Lane v. Amsted Indus., Inc., 779 S.W.2d 
754 (Mo. App. 1989).

Negligence

State-of-the-art can be a defense in actions based 
on negligence. Vanskike v. ACF Indus., Inc., 665 F.2d 
188 (8th Cir. 1981), cert. denied, 455 U.S. 1000 (1982); 
Thompson v. Kroeger, 380 S.W.2d 339 (Mo. 1964).
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Privity of Contract
Privity of contract is not a prerequisite to bringing 
a products liability action in Missouri. Stevens v. 
Durbin Durco, Inc., 377 S.W.2d 343 (Mo. 1964).

Disclaimers of Liability
In all probability, disclaimers will not avoid liability 
in personal injury actions. However, in pure prop-
erty damage cases not involving bodily injury or 
“users,” the manufacturer may properly disclaim 
liability under the Uniform Commercial Code. 
Groppel Co. v. U.S. Gypsum Co., 616 S.W.2d 49 (Mo. 
App. 1981).

Failure to Mitigate Damages
For accidents occurring after July 1, 1987, failure to 
mitigate constitutes contributory fault which may 
diminish recovery. Mo. Rev. Stat. §537.765. By anal-
ogy from medical malpractice cases, it is probably 
also a common law defense.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Purchasers or users of product are limited to war-
ranty actions and are precluded from submitting 
strict liability or a negligence claim when the claim 
is limited to damage to the product itself. Sharp Bros. 
Contracting Co. v. American. Hoist & Derrick Co., 
703 S.W.2d 901 (Mo. 1986) and Sharp Bros. Contract
ing Co. v. American Hoist & Derrick Co., 714 S.W.2d 
919, 922 (Mo. App. 1986). However, the later negli-
gence of a manufacturer, such as when it is repairing 
the product, allows recovery for damage to property. 
Id. Furthermore, it is unclear whether plaintiff may 
proceed in strict liability or negligence for damage to 
the product itself if the plaintiff also sustained con-
sequential damages or bodily injury.

Statutes of Limitation
For both strict liability and negligence, suit must 
be commenced within five years from the date of 
the accident. Mo. Rev. Stat. §516.120. Absence of the 
manufacturer from Missouri will not toll the statute 
if suit could have been brought in another state.

Statutes of Repose
None.

Useful Safe Life
This defense has not been addressed in Missouri.

Other Common Law Defenses
None of substance.

Other Statutory Defenses
See the discussion of statutory defenses of contrib-
utory fault available in connection with accidents 
taking place after July 1, 1987, under “Comparative 
Fault/Contributory Fault,” supra.

A “defendant whose liability is based solely on his 
status as a seller in the stream of commerce may be 
dismissed from a products liability claim…” in actions 
in which the seller is joined. Mo. Rev. Stat. §537.762. 
Dismissal is proper in actions based upon a theory 
of strict liability and/or strict liability failure to warn 
if another defendant, including the manufacturer, is 
properly before the court and total recovery may be 
obtained from the other defendant. The dismissal is 
interlocutory only and the seller may be rejoined upon 
motion of other parties or the court. Dismissal can 
be obtained only upon an affidavit demonstrating the 
absence of facts or circumstances upon which a ver-
dict might be rendered against the seller for anything 
other than his status as a seller who could be held 
strictly liable. Mo. Rev. Stat. §537.762.

The Missouri Court of Appeals has indicated that 
Section 537.762 “does not change the substantive law 
relating to an innocent seller’s liability…its effect 
is only procedural.” Malone v. Schapun, Inc., 965 
S.W.2d 177, 182 (Mo. App. 1997). However, some 
unpublished opinions from Missouri federal courts 
have held certain subsections of 537.762 are indeed 
substantive. See, e.g., Wichmann v. Proctor & Gamble 
Mfg. Co., 2006 WL 3626904 (E.D. Mo. Dec. 11, 2006); 
Thomas v. Brown & Williamson Tobacco Corp., 2006 
WL 1194873 (W.D. Mo. April 28, 2006); Baron v. 
Ford Motor Co., 2012 WL 1898780 (W.D. Mo. 2012) 
(holding that based on the decision in Gramex Corp 
v. Green Supply, Inc., 89 S.W.3d 432 (Mo. banc 2002), 
§537.762(2) is substantive, and therefore applicable 
in federal court under the Erie doctrine established 
in Erie Railroad Co. v. Tompkins, 304 U.S. 64 (1938)). 
Additionally, in Block v. Toyota Motor Corp., 665 F.3d 
944 (8th Cir. 2011), the Eighth Circuit specifically 
addressed the applicability of Section 537.762(6). 
Although Block concerned a claim regarding the 
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fraudulent joinder of a Minnesota dealership under 
Minnesota’s “seller’s exception statute,” the case pro-
vides guidance on the Eighth Circuit’s interpretation 
of Missouri’s Innocent Seller statute.

Chapter 538 of the Missouri Revised Statutes, 
which deals with the liability of healthcare providers, 
has been held to foreclose claims for strict products 
liability against healthcare providers that transfer a 
defective medical device to a patient. Budding v. SSM 
Healthcare Sys., 19 S.W.3d 678 (Mo. 2000); see also 
Henry v. Mylan Pharms., Inc., 2005 WL 2101049, 2005 
U.S. Dist. LEXIS 36692 (W.D. Mo. Aug. 31, 2005).

Likewise, pursuant to Section 21.750 of the Mis-
souri Revised Statutes, Missouri law specifically 
prohibited cities from bringing tort claims related to 
the lawful design, manufacture, marketing, distribu-
tion, or sale of firearms or ammunition to the public. 
See City of St. Louis v. Cernicek, 145 S.W.3d 37 (Mo. 
App. 2004).

Damages and Joint Liability
Compensatory Damages
In personal injury cases, damages can be recovered 
for any type of bodily or physical injury, mental 
anguish, or emotional distress. In wrongful death 
cases, plaintiff may recover any damages resulting 
from the “death and loss,” including pecuniary losses 
suffered by reason of the death, funeral expenses, and 
reasonable value of the services, consortium, com-
panionship, comfort, instruction, guidance, coun-
seling, training and support, but excluding grief and 
bereavement. Mo. Rev. Stat. §537.090.

There are no statutory limitations on compensa-
tory damages. Section 538.210 used to limit com-
pensatory damages in medical malpractice actions 
to $350,000.00, however, on July 31, 2012, the statute 
was declared unconstitutional in that it infringed 
on the jury’s constitutionally protected purpose of 
determining the amount of damages sustained by an 
injured party. Watts v. Lester E. Cox Medical Centers, 
376 S.W.3d 633 (Mo. banc), overruling Adams By and 
Through Adams v. Children’s Mercy Hosp., 832 S.W.2d 
898 (Mo. 1992).

Punitive Damages
Insurability

Punitive damages are not insurable, except for lia-

bility arising from respondeat superior. Crull v. Gleb, 
382 S.W.2d 17 (Mo. App. 1964); Ohio Cas. Ins. Co. v. 
Welfare Fin. Co., 75 F.2d 58 (8th Cir. 1934).

Recoverability

Punitive damages may be awarded in product lia-
bility litigation, including strict liability actions 
based upon product defect or failure to warn, where 
the manufacturer knew of the submitted defective 
condition and showed complete indifference to or 
conscious disregard for the safety of others. MAJI 
10.04, 10.05. The same is true in negligence cases. 
MAJI 10.06.

However, Missouri courts have noted that the test 
for punitive damages is a strict one in a products 
liability claim, whether based on strict liability or 
negligence. “[T]he plaintiff must present evidence 
that the defendant placed an unreasonably danger-
ous product into the stream of commerce with actual 
knowledge of the defect… [and] must demonstrate 
that the defendant showed a complete indifference to 
or conscious disregard for the safety of others… The 
test for punitive damages is a strict one, and many 
cases have been reversed because of a punitive dam-
age award.” Jone v. Coleman Co., 183 S.W.3d 600, 610 
(Mo. App. 2005) (citing Bhagvandoss v. Beiersdorf, 
Inc., 723 S.W.2d 392, 397 (Mo. banc 1987)); see also 
Ford v. GACS, Inc., 265 F.3d 670 (8th Cir. 2001).

Limitations

Missouri caps punitive damages awards at the 
greater of: (1) $500,000.00; or (2) five times the net 
amount of the judgment awarded to the plaintiff 
against the defendant. Mo. Rev. Stat. §510.265. These 
limits do not apply if the state of Missouri is the 
plaintiff requesting the punitive damage award, or 
the defendant pleads guilty to or is convicted of a 
felony arising out of the acts or omissions pled by the 
plaintiff. The provisions of the section also do not 
apply to civil actions brought under Section 213.111 
which relate to claims involving unlawful discrimi-
natory practices relating to housing and commercial 
lending. Defendants are entitled to a “credit” for 
prior punitive damage payments arising from the 
same “conduct” unless the defendant “unreasonably 
continued the conduct after acquiring actual knowl-
edge of the dangerous nature of said conduct….” Mo. 
Rev. Stat. §510.263.
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Contribution
Contribution is available by statute. Mo. Rev. Stat. 
§537.060. Plaintiff may in good faith release any one 
defendant, which release bars any claims for contri-
bution or non contractual indemnity. Mo. Rev. Stat. 
§537.060 has been construed to include claims for 
contribution against a manufacturer based upon a 
theory of strict liability. Lowe v. Norfolk & W. Ry. Co., 
753 S.W.2d 891 (Mo. 1988). In determining whether 
a settlement discharges a defendant in a claim for 
contribution or indemnity, there should be no dis-
tinction between products liability and negligence 
claims. Bostic v. Bill Dillard Shows, Inc., 828 S.W.2d 
922 (Mo. App. 1992).

Claims for contribution have specific pleading 
requirements that must be followed. Gramex Corp. v. 
Green Supply, Inc., 89 S.W.3d 432 (Mo. 2002).

Indemnification
Indemnification is available by statute. Mo. Rev. 
Stat. §537.060. It is also authorized by common law. 
Hales v. Green Colonial, Inc., 490 F.2d 1015 (8th Cir. 
1974). However, see the limitations mentioned under 
“Contribution,” supra, since statutorily a good faith 
release of one defendant is a release of remaining 
defendants from liability “for contribution or non-
contractual indemnity to any other tort feasor.” Mo. 
Rev. Stat. §537.060.

Joint and/or Several Liability
In all tort actions for damages, if a defendant 
is found fifty-one percent or more at fault, such 
defendant shall be jointly and severally liable for 
the amount of the judgment rendered against the 
defendants. Mo. Rev. Stat. §537.067. If a defendant 
is found less than fifty-one percent at fault, then 
the defendant shall only be responsible for the per-
centage of the judgment for which the defendant 
is determined to be responsible by the trier of fact, 
with a few exceptions. Mo. Rev. Stat. §537.067; see 
also Millentree v. Tent Restaurant Operations, Inc., 
618 F. Supp. 2d 1072 (W.D. Mo. 2009). The exceptions 
where a party is responsible for the fault of another 
defendant or for payment of the proportionate share 
of another defendant, are in situations where any 
of the following apply: (1) the other defendant was 
acting as an employee of the party; (2) the party’s 
liability for the fault of another person arises out of 

a duty created by the Federal Employers’ Liability 
Act (FELA), 45 U.S.C. §51. Mo. Rev. Stat. §537.067(1). 
Defendants are only severally liable for the percent-
age of punitive damages for which fault is attributed 
to such defendant by the trier of fact. Mo. Rev. Stat. 
§537.067(2). In all tort actions, no party is permitted 
to disclose to the impact of Section 537.067 to the 
trier of fact. Mo. Rev. Stat. §537.067(3).

Successor Liability
The product line theory of successor liability has 
been rejected in Missouri. In order for the “succes-
sor” to be liable, the plaintiff must prove one of four 
points: (1) purchaser expressly or impliedly agreed 
to assume the liabilities of the selling corporation; 
(2) the transaction amounted to nothing more than a 
merger or consolidation of two corporations; (3) the 
purchaser is nothing more than a mere continuation 
of the seller; or (4) the transaction was fraudulent, 
with the purpose of escaping debts and liabilities. 
Young v. Fulton Iron Works Co., 709 S.W.2d 927 (Mo. 
App. 1986).

Market Share Liability
Missouri rejected market share liability in a DES 
case, holding that plaintiff must establish a causal 
relationship between defendant’s specific product 
and plaintiff’s injury. Zafft v. Eli Lilly Co., 676 S.W.2d 
241 (Mo. 1984); City of St. Louis v. Benjamin Moore 
& Co., 226 S.W.3d 110 (Mo. 2007). The Supreme 
Court of Missouri has held that where plaintiff was 
exposed to more than one product, plaintiff must 
establish exposure in fact to defendant’s specific 
product, with defendant being liable based upon 
proof that defendant’s product directly contributed 
to the injury. However, plaintiff need only show that 
defendant’s conduct was a “substantial factor” in 
causing the injury, and not necessarily the cause. 
Hagen v. Celotex Corp., 816 S.W.2d 667 (Mo. 1991).

Economic Loss Rule
Purchasers or users of product are limited to war-
ranty actions and are precluded from submitting 
strict liability or a negligence claim when the claim 
is limited to damage to the product itself. Sharp 
Bros. Contracting Co. v. Am. Hoist & Derrick Co., 703 
S.W.2d 901 (Mo. 1986). However, the later negligence 
of manufacturer, such as when it is repairing the 
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product, allows recovery for damage to property. 
Id. Furthermore, it is unclear whether plaintiff may 
proceed in strict liability or negligence for damage to 
product itself if plaintiff also sustained consequential 
damages or bodily injury.

See also “Damage to Property/Product Itself with-
out Bodily Injury or Consequential Injury,” supra.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern instructions are available for design defects, 
manufacturing defects, and strict liability failure to 
warn. MAJI 25.04, 25.05.

Design Defect

Defendant is liable if it sold a product in the course 
of its business, in a condition which was then 
unreasonably dangerous when put to a reasonably 
anticipated use, with the product being used in a 
manner reasonably anticipated, with plaintiff being 
damaged as a direct result of the defective condition 
as existed when the product was sold. MAJI 25.04. 
While “reasonably anticipated use” is a necessary 
element of the verdict directing instruction (MAJI 
25.04, 25.05), some ambiguity exists as to whether 
use in a manner not reasonably anticipated defeats 
or diminishes plaintiff’s claim, since Section 537.765 
of the Missouri Revised Statutes identifies such use 
as comparative fault. The term “use” is given broad 
meaning. Thornton v. Gray Auto. Parts Co., 62 S.W.3d 
575 (Mo. App. 2001).

In state court, the jury is given a roving commis-
sion in determining the existence of a defective and 
unreasonably dangerous condition, since a court of 
appeals has held it to be prejudicial error, at least in 
the state court, to define those terms. Jarrell v. Fort 
Worth Steel & Mfg. Co., 666 S.W.2d 828 (Mo. App. 
1984). However, the Supreme Court of Missouri has 
indicated that there may be “open questions” as to 
whether the term can be defined, and a party who 
believes additional instructions are legally appro-
priate must request a correct instruction and must 
develop an evidentiary record in support. Hagen v. 
Celotex Corp., 816 S.W.2d 667, 674 (Mo. 1991).

The Missouri Court of Appeals has explained that 
the design of a product is defective when a prepon-
derance of the evidence demonstrates that its design 

renders the product “unreasonably dangerous.” Uxa 
v. Marconi, 128 S.W.3d 121 (Mo. App. 2003). The con-
cept of “unreasonably dangerous is an ultimate issue 
presented to the jury without further definition.” The 
jurors give the concept meaning by applying their 
collective intelligence and experience to the evidence 
presented. Id. at 128.

Federal courts have also refused to give a defi-
nitional instruction. Roth v. Black & Decker, U.S., 
Inc., 737 F.2d 779 (8th Cir. 1984). Note, however, that 
many federal courts will, in fact, permit a definition 
of those terms.

Manufacturing Defect

The elements of proof are the same as in a Design 
Defect action, supra.

Failure to Warn

A seller is liable if it sold a product in the course of 
its business, with the product then being unreason-
ably dangerous when put to a reasonably anticipated 
use without knowledge of its characteristics, where 
the defendant does not give an adequate warning of 
the danger, with the product being used in a manner 
reasonably anticipated, with plaintiff being damaged 
as a direct result of the product being sold without 
an adequate warning. MAJI 25.05.

Post-Sale Duties

Missouri courts have not directly addressed in any 
detail a manufacturer’s post-sale duties. In Morrison 
v. Kubota Tractor Corp., 891 S.W.2d 422 (Mo. App. 
1994), the court held the defendant manufacturer 
did not have a duty to retrofit its tractor with a roll-
over protection system after initial sale. However, 
the court went on to state that it was unwilling to say 
that there can never be a duty on a manufacturer to 
retrofit its products.

Vendor or Distributor

In strict liability actions against distributors, the 
same elements of proof and same jury instructions 
which apply to manufacturers also apply.

Proof in Negligence Actions
Pattern Jury Instructions

Rather loose pattern instructions are available at 
MAJI 11.01 through 11.10.
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Design or Manufacturing Defect

A manufacturer is negligent if it failed to use that 
degree of skill and learning ordinarily used under 
the same or similar circumstances by an expert in 
defendant’s business. A manufacturer uses ordinary 
care if it utilizes that degree of care, skill and learn-
ing that an ordinarily careful and prudent expert in 
defendant’s business would use under the same or 
similar circumstances. MAJI 11.10.

Failure to Warn

Same elements of proof as in “Design or Manufactur-
ing Defect.” Manufacturers have the duty to warn of 
dangers of which they know, should know, or have 
reason to know. They must warn that the product is 
likely to be dangerous for the use for which it is sup-
plied. Griggs v. Firestone Tire & Rubber Co., 513 F.2d 
851 (8th Cir. 1975), cert. denied, 423 U.S. 865 (1975); 
Grady v. American Optical Corp., 702 S.W.2d 911 
(Mo. App. 1985).

Vendor or Distributor

The retailer/vendor/distributor of a product may be 
held liable for negligence in an action for personal 
injury, if it furnished the product for the plaintiff’s 
use or for resale, where the product contained a 
defect of such a nature as to make it dangerous when 
put to a reasonably anticipated use. The distributor 
may also be liable when the product is used in a 
manner reasonably anticipated, if plaintiff did not 
know and by using ordinary care could have known 
of its dangerous condition. If the distributor failed 
to warn of the condition, and plaintiff was injured, it 
may be negligent and liable. Grady v. American Opti
cal Corp., 702 S.W.2d 911 (Mo. App. 1985).

Missouri premises liability cases have held that 
plaintiff’s lack of knowledge of a dangerous condi-
tion does not bar recovery and is no longer an ele-
ment of plaintiff’s proof. Patton v. May Dep’t Stores 
Co., 762 S.W.2d 38 (Mo. 1988) (citing Cox v. J.C. Pen
ney, 741 S.W.2d 28 (Mo. banc 1987)). This potentially 
may become the rule in products liability negligence 
cases, even though this represents a drastic change 
in the standard of care and duties owed.

Evidence
Qualification of Expert Witness
Missouri has codified the standard for the admissi-

bility of expert testimony in Section 490.065 of the 
Missouri Revised Statures, which is substantially the 
same as Rule 702 of the Federal Rules of Evidence. 
Prior to the adoption of Section 490.065, Missouri 
courts applied the standard set forth in Frye v. 
United States, 293 Fed. 1013, 1014 (D.C. Cir. 1923) for 
admission of expert testimony. Now, the Supreme 
Court of Missouri has held that the Frye test is no 
longer the standard for determining the admissibil-
ity of expert testimony. State Bd. of Registration for 
the Healing Arts v. McDonagh, 123 S.W.3d 146 (Mo. 
2003). However, while recognizing the similarities 
between Section 490.065 and former Federal Rules of 
Evidence 702 and 703, the McDonagh court pointed 
out the existence of differences and did not specifi-
cally adopt or reject the Daubert standard.

Missouri courts hold the trial court’s decision to 
admit or exclude expert testimony is reviewed for 
an abuse of discretion. Under an abuse of discre-
tion standard, an appellate court will reverse a trial 
court’s decision regarding the admission or exclu-
sion of expert testimony only when the ruling is so 
arbitrary and unreasonable as to shock the sense of 
justice and indicate a lack of careful consideration. 
Whitman’s Candies, Inc. v. Pet, Inc., 974 S.W.2d 519, 
527–28 (Mo. App. 1998).

In federal court, defendants have had success 
in striking plaintiffs’ expert witness based on the 
Daubert standard and subsequently obtaining sum-
mary judgment. This success is due to Missouri’s 
requirement of expert testimony in cases in which a 
lay jury cannot possess the experience or knowledge 
of the product to enable them to reach an intelligent 
opinion without expert testimony. See Pro Serv. 
Auto., L.L.C. v. Lenan Corp., 469 F.3d 1210 (8th Cir. 
2006); Davidson v. Besser Co., 70 F. Supp. 2d 1020 
(E.D. Mo. 1999); Sappington v. Skyjack, Inc., 446 F. 
Supp. 2d 1059 (W.D. Mo. 2006).

Spoliation of Evidence
Missouri does not recognize a separate claim for 
intentional or negligent spoliation. Baugher v. Gates 
Rubber Co., 863 S.W.2d 905 (Mo. App. 1993). See also 
Brown v. Hamid, 856 S.W.2d 51 (Mo. 1993); Pikey v. 
Bryant, 203 S.W.3d 817, 819 (Mo. App. 2006). How-
ever, Missouri does permit an adverse inference 
where evidentiary spoliation has occurred and there 
is evidence indicating fraud and a desire to suppress 
the truth. Schneider v. G. Guilliams, Inc., 976 S.W.2d 
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522, 526–28 (Mo. App. 1998); Trout v. Gen. Sec. Servs. 
Corp., 8 S.W.3d 126, 130 (Mo. App. 1999).

The Eighth Circuit has visited the issue of the dis-
missal of a plaintiff’s case as a sanction for the spo-
liation of evidence. The court held “a finding of bad 
faith is necessary before giving an adverse inference 
instruction at trial against a plaintiff for the destruc-
tion of evidence. It would therefore be unreasonable 
to excuse a finding of bad faith when imposing a 
more severe sanction, the outright dismissal of a 
plaintiff’s case.” Menz v. New Holland N. Am., Inc., 
440 F.3d 1002, 1006 (8th Cir. 2006).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Generally, service is required upon the defendant’s 
managing officer, managing general agent, registered 
agent, or by leaving a copy in the business office of 
defendant with person having charge thereof. Mo. R. 
Civ. P. 54.13. Service is permitted on foreign corpo-
rations pursuant to the long-arm statute if the defen-
dant transacts any business within Missouri, makes 
any contract within Missouri, commits a tortious 
act within Missouri, or owns, uses, or possesses 
any real estate in Missouri. Mo. R. Civ. P. 54.06. In 
certain limited circumstances, generally not appli-
cable in products liability actions, service may be 
accomplished by mail or by publication. Mo. R. Civ. 
P. 54.16, 54.17.

Answer Time
Thirty (30) days after service. Mo. R. Civ. P. 55.25.

Particularity with which Affirmative 
Defenses must be Raised
In state court, all affirmative defenses must be 
pleaded very specifically, with the factual basis for 
those affirmative defenses being stated. See Mo. R. 
Civ. P. 55.07, and cases interpreting same.
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