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Montana

By Marshal L. Mickelson

Restatement (Third) of Torts: 
Products Liability
The Supreme Court of Montana has not yet adopted 
or rejected the Restatement (Third) of Torts: Prod-
ucts Liability. In Sternhagen v. Dow Co., 282 Mont. 
168, 935 P.2d 1139 (1997), the court noted that the 
state-of-the-art defense was recognized in the Third 
Restatement, but rejected the Restatement’s posi-
tion and followed precedent. See “State-of-the-Art,” 
infra. Additionally, the Court explicitly rejected 
the Restatement (Third) of Torts: Product Liability 
§4 regarding admissibility of compliance with a 
standard for determining strict product liability, 
but allowed it for determining punitive damages. 
Malcolm v. Evenflow Co., 352 Mont. 325, ¶39, 217 
P.3d 514 (2009); see “Compliance with Standards,” 
infra. However, in Stevens v. Novartis Pharmaceu-
ticals Corp., 358 Mont. 474, ¶¶53–62, 249 P.3d 244 
(2010), the Court in dicta indicated that the Restate-
ment (Third) of Torts: Product Liability §6(d)(1) 
dealing with a learned intermediary’s duty to warn 
may apply in Montana. See “Informed Intermedi-
ary,” infra.

Available Defenses
Assumption of Risk
In strict liability cases, it is a statutory defense that 
“[t]he user or consumer of the product discovered 
the defect or the defect was open and obvious and 
the user or consumer unreasonably made use of the 
product and was injured by it.” Mont. Code Ann. 
§27-1-719(5)(a). The defendant must establish that 
the plaintiff voluntarily and unreasonably exposed 
himself to a known danger. Zahrte v. Sturm, Ruger & 
Co., 203 Mont. 90, 661 P.2d 17 (1983). The standard 
applied in evaluating this defense is a subjective one 
rather than the objective standard of reasonable 
conduct. Krueger v. Gen. Motors Corp., 240 Mont. 
266, 783 P.2d 1340 (1989); Kuiper v. Goodyear Tire & 
Rubber Co., 207 Mont. 37, 673 P.2d 1208 (1983); Lutz 

v. Nat’l Crane Corp., 267 Mont. 368, 378, 884 P.2d 
455, 461 (1994); Patch v. Hillerich & Bradsby Co., 361 
Mont. 241, 257 P.3d 383 (2011).

In negligence cases, assumption of risk is not a 
separate defense, but is treated as another form of 
contributory negligence and apportioned under 
the comparative negligence statute, Montana Code 
Annotated Section 27-1-702. Kopischke v. First Cont’l 
Corp., 187 Mont. 471, 507, 610 P.2d 668, 687 (1980); 
Abernathy v. Eline Oil Field Services, Inc., 200 Mont. 
205, 650 P.2d 772 (1982).

Comparative Fault/Contributory Fault
Strict Liability

By statute, contributory negligence is not a defense 
in strict product liability cases. Mont. Code Ann. 
§27-1-719(5). However, the affirmative defenses of 
misuse and assumption of risk mitigate or bar recov-
ery and must be applied in accordance with the prin-
ciples of comparative negligence. Mont. Code Ann. 
§27-1-719(6). Lutz v. Nat’l Crane Corp., 267 Mont. 
368, 884 P.2d 455 (1994). See “Assumption of Risk,” 
supra, and “Misuse of Product,” infra.

Negligence

Comparative negligence has been adopted by statute. 
Mont. Code Ann. §27-1-702. Recovery is permitted 
if the plaintiff’s negligence “was not greater than the 
negligence of the person or the combined negligence 
of all persons against whom recovery is sought, but 
any damages allowed shall be diminished in the pro-
portion to the amount of negligence attributable to 
the person recovering.”

Seat Belts—Failure to Use
In a negligence action, the failure to use seat belts 
has been rejected as evidence of a failure to mitigate 
damages. Kopischke v. First Cont’l Corp., 187 Mont. 
471, 610 P.2d 668, 679 (1980); see also Croskey v. 
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Estate of Cheyney, 2011 WL 3206827 (D. Mont. 2011). 
The Montana Seatbelt Use Act of 1987 expressly 
provides that evidence of failure to comply “is not 
admissible in any civil action for personal injury or 
property damage resulting from the use or operation 
of a motor vehicle, and failure to comply with 61-13-
103 does not constitute negligence.” Mont. Code 
Ann. §61-13-106. However, the seat belt statute does 
not apply when a defective or inadequate restraint 
system is at issue in a design case. Stokes v. Montana 
Thirteenth Judicial Dist. Court, 361 Mont. 279, 259 
P.3d 754 (2011).

Misuse of Product
By statute, a seller named in an action based on 
strict liability may assert as a defense that the prod-
uct “was unreasonably misused by the user or con-
sumer and such misuse caused or contributed to the 
injury.” Mont. Code Ann. §27-1-719(5)(b). A manu-
facturer is not responsible for injuries resulting from 
abnormal or unintended use of a product if such a 
use was not reasonably foreseeable, but the defense 
of misuse is not available if misuse of the product 
was reasonably foreseeable. Hart- Albin Co. v. McLees, 
Inc., 264 Mont. 1, 870 P.2d 51 (1994); Lutz v. Nat’l 
Crane Corp., 267 Mont. 368, 375, 884 P.2d 455, 459 
(1994); Kenser v. Premium Nail Concepts, Inc., 376 
Mont. 482, 338 P.3d 37 (2014). Misuse, like assump-
tion of risk, mitigates or bars recovery and must be 
applied in accordance with the principles of compar-
ative negligence. Mont. Code Ann. §27-1-719(6).

Alteration of Product
The plaintiff must show that the defect existed when 
the product left the hands of the defendant. Brothers 
v. Gen. Motors Corp., 202 Mont. 477, 658 P.2d 1108 
(1983). In a strict liability manufacturing defect 
case, the plaintiff may be required to show that no 
alteration occurred after manufacture. Rix v. Gen. 
Motors Corp., 222 Mont. 318, 325, 723 P.2d 195, 199 
(1986). In a design defect case, however, the plaintiff 
is not required to prove lack of alteration. Id. Failure 
to properly maintain or inspect the product may 
amount to a superseding cause, or may operate to 
shift the responsibility to prevent the accident from 
the manufacturer to the owner. Rost v. C.F. & I. Steel 
Corp., 189 Mont. 485, 490, 616 P.2d 383, 386 (1980). 
The plaintiff must show that the manufacturer’s 

defective product was the proximate cause of the 
accident. Id. See also “Misuse of Product,” supra.

Unavoidably Unsafe Products
Claiming a product is unavoidably unsafe is not 
included as a defense in the statutory enactment of 
strict liability at Section 27-1-719 of the Montana 
Code Annotated. A product is automatically defec-
tive if it is unreasonably dangerous and warning is 
required but not given. Emery v. Federated Foods, 
Inc., 262 Mont. 83, 863 P.2d 426 (1993); Wood v. Old 
Trapper Taxi, 286 Mont. 18, 29, 952 P.2d 1375, 1382 
(1997). However, Montana has carved out a statutory 
exemption for firearm, ammunition components 
manufactured in Montana. Mont. Code Ann. §27-1-
720; see “Other Statutory Defenses,” infra.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Section 27-1-719(5)(a) of the Montana Code Anno-
tated sets forth the affirmative defense of assump-
tion of risk: “The user or consumer of the product 
discovered the defect or the defect was open and 
obvious and the user or consumer unreasonably 
made use of the product and was injured by it.” It 
is error to instruct that there is no duty to warn of 
a known danger. The obvious condition “is but a 
factor to be considered in determining whether the 
plaintiff in fact assumed the risk.” Tacke v. Vermeer 
Mfg. Co., 220 Mont. 1, 13, 713 P.2d 527, 535 (1986). 
Failure to warn of an injury- causing risk associated 
with the use of a fit product can render the product 
unreasonably dangerous; a product is automatically 
defective if it is unreasonably dangerous and warn-
ing is required but not given. Emery v. Federated 
Foods, Inc., 262 Mont. 83, 863 P.2d 426 (1993); Wood 
v. Old Trapper Taxi, 286 Mont. 18, 29, 952 P.2d 1375, 
1382 (1997).

Informed Intermediary
There is an indication that the informed intermedi-
ary defense would apply in prescription drug cases. 
Hill v. Squibb & Sons, 181 Mont. 199, 206, 592 P.2d 
1383, 1387–88 (1979). However, that defense may 
only apply under limited circumstances and, to 
apply, the manufacturer of the prescription drug 
may have to provide a warning to the healthcare pro-
fessionals actually responsible for making decisions 
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related to the patient’s care as well as the prescribing 
physician. Stevens v. Novartis Pharmaceuticals Corp., 
358 Mont. 474, 247 P.3d 244 (2010). Otherwise, a 
manufacturer’s duty to warn generally extends to all 
foreseeable users. Streich v. Hilton- Davis, A Div. of 
Sterling Drug, Inc., 214 Mont. 44, 61, 692 P.2d 440, 
449 (1984).

Sealed Containers
There is no indication that the sealed container 
defense would be accepted in Montana. See Mont. 
Code Ann. §30-11-217 (“[o]ne who sells or agrees 
to sell merchandise inaccessible to the examina-
tion of the buyer thereby warrants that it is sound 
and merchantable”).

Fault of Others
In negligence actions, a defendant may seek to join 
other persons whose negligence may have con-
tributed as a proximate cause to the injury. Mont. 
Code Ann. §27-1-703(4). In a negligence action, for 
purposes of determining the percentage of liability 
attributable to each party whose action contributed 
to the plaintiff’s injury, the trier of fact shall consider 
the negligence of the plaintiff, injured person, defen-
dants, and third-party defendants. Id. The liability 
of persons released from liability by the plaintiff and 
persons with whom the plaintiff has settled shall 
also be determined by the trier of fact as set out in 
Section 27-1-703(6). Id. The trier of fact shall appor-
tion the percentage of negligence of all persons iden-
tified above. Id.

The exclusive remedy rule for employers applies 
only if the injury suffered by the worker is covered 
by the Workers Compensation Act. Stratemeyer v. 
Lincoln County, 276 Mont. 67, 915 P.2d 175 (1996). 
Uninsured employers may not seek contribution or 
indemnity against third-parties. State Farm Fire and 
Cas. Co. v. Bush Hog, LLC, 353 Mont. 173, 219 P.3d 
1249 (2009).

Preemption
The Supreme Court of Montana has addressed prod-
uct liability preemption with respect to pesticides 
holding failure to warn claims regarding pesticides 
were not preempted by the Federal Insecticide, 
Fungicide and Rodenticide Act (FIFRA). Sleath v. 
West Mont Home Helath Services, Inc., 304 Mont. 

1, 16 P.3d 1042 (2000); McAlpine v. Rhone-Poulenc 
Ag Co. II, 304 Mont. 31, 16 P.3d 1054 (2000); see also 
McAlpine v. Rhone-Poulenc Ag Co. I, 285 Mont. 224, 
947 P.2d 474 (holding warranty, negligent design, 
testing or manufacturing, and strict product liability 
for defects are not preempted by FIFRA); Montana 
Pole & Treating Plant v. I.F. Laucks and Co., 775 F. 
Supp. 1339 (D. Mont. 1991) (same); Couture v. Dow 
Chemical U.S.A., 804 F. Supp. 1298 (D. Mont. 1992) 
(same).

Montana federal district courts have addressed 
preemption with respect to automobile safety 
holding the absence of a requirement for air bags 
in the federal motor vehicle safety standards 
would preempt a state common law tort rule 
permitting recovery for the absence of air bags. 
Wattelet v. Toyota Motor Corp., 676 F. Supp. 1039, 
1040–41 (D. Mont. 1987); see Speaks v. Mazda 
Motor Corp., 118 F. Supp. 3d 1212 (D. Mont. 2015) 
(holding a theory of design defect premised on 
eliminating a passive restraint system design 
option that was specifically made available to the 
manufacturer under Federal Law is preempted, 
but declining to grant summary judgment to 
manufacturer based on issues of fact regarding 
plaintiff ’s design defect theory); see also Erickson 
v. Ford Motor Co., 2007 WL 2302121 ( D. Mont. 
2007) (holding defective glass in automobile the-
ory was preempted by federal law).

Compliance with Standards
While violation of a statute may be classified as neg-
ligence per se, violation of other regulations is not 
generally classified as negligence per se. Harwood v. 
Glacier Elec. Co-op., Inc., 285 Mont. 481, 949 P.2d 651 
(1997). Absent specific statutory incorporation, pro-
visions of a national code are only evidence of neg-
ligence, not conclusive proof thereof. Taylor, Thon, 
Thompson & Peterson v. Cannaday, 230 Mont. 151, 
749 P.2d 63 (1988).

Compliance with a standard is not admissible 
in an action for strict liability. Malcolm v. Evenflo, 
352 Mont. 325, 217 P.3d 514 (2009). Montana rejects 
Section 4 of the Restatement (Third) of Torts, Strict 
Liability which concerns compliance with a stan-
dard. Id. However, compliance with a standard may 
be admissible with respect to a punitive damage 
claim. Id.



4   Products Liability Defenses: A State-by-State Compendium   Montana

Government Contractor Defense
There are no cases from Montana that interpret the 
government contractor defense.

State-of-the-Art
In a products liability case, knowledge of any 
undiscovered or undiscoverable dangers should be 
imputed to the manufacturer. Sternhagen v. Dow Co., 
282 Mont. 168, 935 P.2d 1139 (1997). Furthermore, 
state-of-the-art evidence is not admissible to estab-
lish whether the manufacturer knew or through the 
exercise of reasonable human foresight should have 
known of the danger. Id.; see also Speaks v. Mazda 
Motor Corp., 118 F. Supp. 3d 1212 (D. Mont. 2015).

Privity of Contract
By statute, privity is not required in strict liability 
actions. Mont. Code Ann. §27-1-719(3)(b). Privity is 
also not required in negligence actions or warranty 
claims. Steich v. Hilton- Davis, 214 Mont. 44, 692 P.2d 
440 (1984); see also Larson v. U.S. Rubber Co., 163 F. 
Supp. 327 (D. Mont. 1958); Whitaker v. Farmhand, 
Inc., 173 Mont. 345, 567 P.2d 916 (1977).

Disclaimers of Liability
Strict liability is not governed by the Uniform Com-
mercial Code and cannot be disclaimed. Thompson 
v. Neb. Mobile Homes Corp., 198 Mont. 461, 468, 647 
P.2d 334, 338 (1982). But implied warranties may 
be disclaimed. Mont. Code Ann. §30-2-316; see also 
McJunkin v. Kaufman & Broad Home Sys., Inc., 229 
Mont. 432, 440, 748 P.2d 910, 916 (1987).

Disclaimers or limitations of warranties con-
tained in a manufacturer’s manual received after the 
sale, or contained on the product with instructions, 
have been held not to be effective. Vandalia Ranch, 
Inc. v. Farmers Union Oil & Supply Co., 221 Mont. 
253, 256–57, 718 P.2d 647, 649 (1986); Whitaker v. 
Farmhand, Inc., 173 Mont. 345, 567 P.2d 916 (1977).

Failure to Mitigate Damages
The plaintiff has a duty to mitigate damages. The 
California rule has been adopted in Montana to the 
extent that the duty does not require a plaintiff to 
do what is “unreasonable or impracticable,” nor to 
mitigate if financially unable. McPherson v. Kerr, 195 
Mont. 454, 460, 636 P.2d 852, 856 (1981).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Strict liability is permitted as a remedy where the 
only injury is to the defective product itself. Thomp-
son v. Neb. Mobile Homes Corp., 198 Mont. 461, 466, 
647 P.2d 334, 337 (1982).

Statutes of Limitation
When two statutes of limitations apply, the court 
should use the longer one. Semenza v. Bowman, 268 
Mont. 118, 885 P.2d 451 (1994).

For personal injury actions, the limitation period 
is three years. Mont. Code Ann. §27-2-204.

For property (real or personal) damage actions, 
the usual period for bringing suit is two years. Mont. 
Code Ann. §27-2-207. However, when property is 
damaged as the result of negligence, the three-year 
statute of limitations will apply. Ritland v. Rowe, 260 
Mont. 453, 861 P.2d 175 (1993).

If a personal injury action is based upon a breach 
of a contractual warranty, however, the limitation 
period may be four years. Schlenz v. John Deere Co., 
511 F. Supp. 224 (D. Mont. 1981); Mont. Code Ann. 
§30-2-725.

Montana has some unusual decisions regard-
ing the tolling of statutes of limitation in cases of 
disability, and in cases addressing the “discovery” 
doctrine. See, e.g., Hando v. PPG Indus., Inc., 236 
Mont. 493, 771 P.2d 956 (1989); Much v. Sturm, 
Ruger & Co., 502 F. Supp. 743 (D. Mont. 1980); see 
also Eisenmenger by Eisenmenger v. Ethicon, Inc., 
264 Mont. 393, 871 P.2d 1313 (1994) (tolling statute 
of limitations for product liability claim that was 
made in conjunction with medical malpractice claim 
under Montana Code Annotated §27-6-702); Stevens 
v. Novartis Pharmaceuticals Corp., 358 Mont. 474, 
247 P.3d 244 (2010) (adopting class action tolling in 
product liability action if the defendant is fairly put 
on notice of the substantive claims against them).

Statutes of Repose
There is no statute of repose that limits the risk of 
liability when dealing with older products.

Useful Safe Life
Claiming a product had a useful safe life is no partic-
ular defense. There is some suggestion of this defense 
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in early cases involving products which had been 
used for a considerable length of time, particularly 
regarding the “logical appeal of the inference the 
defective condition could not have existed at the time 
the product was sold.” Barich v. Ottenstror, 170 Mont. 
38, 43–44, 550 P.2d 395, 398 (1976). “A manufacturer 
or seller is not required, under the law, to produce or 
sell a product that will never wear out.” Id.

Other Common Law Defenses
An unforeseeable superseding, intervening event 
which occurs after the defendant’s original negli-
gence may cut off the defendant’s liability. Whiting 
v. State of Mont., 248 Mont. 207, 216, 810 P.2d 1177, 
1183 (1991).

Other Statutory Defenses
None of general application.

Damages and Joint Liability
Compensatory Damages
Every person who suffers detriment from the unlaw-
ful act or omission of another may recover from the 
person in fault compensation therefor in money, 
which is called damages. Mont. Code Ann. §27-1-
202. The objective of compensatory damages is to 
restore an injured or damaged party to a position 
or state the party would have attained had the tort 
or breach of contract not occurred. Billings Clinic v. 
Peat Marwick Main & Co., 244 Mont. 324, 797 P.2d 
899 (1990); Semenza v. Bowman, 268 Mont. 118, 126, 
885 P.2d 451, 456 (1994).

An independent cause of action for negligent 
infliction of emotional distress will arise under 
circumstances where serious or severe emotional 
distress to the plaintiff was the reasonably foresee-
able consequence of the defendant’s negligent act or 
omission. Sacco v. High Country Indep. Press, Inc., 
271 Mont. 209, 896 P.2d 411 (1995); Wages v. First 
Nat’l Ins. Co. of Am., 318 Mont. 232, 235–36, 79 P.3d 
1095, 1098 (2003). A claim for intentional/negligent 
infliction of emotional distress made by a person 
not physically injured in an auto accident may be 
considered a distinct and separate injury under the 
terms of the insurance policy which trigger the per 
accident coverage. Treichel v. State Farm, 280 Mont. 
443, 930 P.2d 661 (1997).

Minor children of an injured plaintiff, as well as 
a spouse, have been held to have a separate cause 
of action if deprived of support, aid, protection, or 
affection. Pence v. Fox, 248 Mont. 521, 527, 813 P.2d 
429, 433 (1991); Keele v. St. Vincent Hosp. and Health 
Care Center, 258 Mont. 158, 852 P.2d 574 (1993). 
Loss of consortium claims are considered derivative 
claims and do not trigger the per accident limits of 
an insurance policy. Bain v. Gleason, 223 Mont. 442, 
726 P.2d 1153 (1986).

A wrongful death action may be filed under Sec-
tion 27-1-513 of the Montana Code Annotated by 
the personal representative of the decedent’s estate. 
Section 27-1-323, the wrongful death damages 
provision, is not specific about what damages are 
recoverable, but it has been interpreted to include 
loss of consortium by the spouse, loss of comfort and 
society by heirs, and the “reasonable value of con-
tributions in money” that the decedent would have 
made for the heirs’ education and care. Swanson v. 
Champion Int’l Corp., 197 Mont. 509, 516–17, 646 
P.2d 1166, 1169–70 (1982); Payne v. Eighth Jud. Dist. 
Ct., 313 Mont. 118, 123, 60 P.3d 469, 472–73 (2002); 
Hern v. Safeco Ins. Co., 329 Mont. 347, 125 P.3d 597 
(2005).

A “survival” action is available under section 27-1-
501. Damages recoverable in such actions include 
medical costs, funeral expenses and lost wages, 
as well as pain and suffering and disfigurement 
incurred by the decedent. Swanson, 197 Mont. at 516, 
646 P.2d at 1170.

Generally, there are no limitations on maximum 
compensatory damages recoverable. However, in a 
medical malpractice claim, an award for past and 
future damages for non- economic loss may not 
exceed $250,000. Mont. Code Ann. §25-9-411.

Punitive Damages
Insurability

Punitive damages are not covered unless expressly 
included in the contract of insurance. Mont. Code 
Ann. §33-15-317.

Recoverability

Unless otherwise expressly provided by statute, 
punitive damages may not be recovered in any 
action arising from contract or breach of contract. 
Mont. Code Ann. §27-1-220(2). Punitive damages 
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are allowed in products actions. Mont. Code Ann. 
§27-1-220(2)(b). Punitive damages may be awarded 
when the defendant has been found guilty of actual 
fraud or actual malice. Mont. Code Ann. §27-1-221. 
All elements of a claim for punitive damages must 
be proved by clear and convincing evidence. Mont. 
Code Ann. §27-1-221(5). Punitive damages are lim-
ited to $10 million or 3 percent of a defendant’s net 
worth whichever is less, except for class actions. 
Mont. Code Ann. §27-1-220(3); but see Olson v. 
Hyundai Motor Co., 2014 WL 5040001 (Mont. 20th 
Jud. Dist. Sept. 19, 2014) (holding punitive damages 
cap unconstitutional).

Determination of punitive damages is a two-step 
procedure. First, a jury determines liability for pu-
nitive damages, and second, a separate proceeding 
determines the amount of damages. When determin-
ing the amount of damages, the jury must consider 
the defendant’s financial condition. Mont. Code Ann. 
§27-1-221(7). Every punitive damage award by a jury 
is subject to review by the trial court of the matters 
set forth in Section 27-1-221(7)(b), and the court may 
increase, decrease or affirm the jury’s award but must 
set forth clearly its reasons for increasing or decreas-
ing an award. Mont. Code Ann. §27-1-221(7)(c).

Contribution
Historically, contribution was not available in Mon-
tana. In negligence actions, defendants have been 
given a statutory right of contribution. Mont. Code 
Ann. §27-1-703. However, defendants have not been 
given a statutory right of contribution in strict liabil-
ity actions. But see State ex rel. Deere & Co. v. Dist. 
Ct., 224 Mont. 384, 730 P.2d 396 (1986); Sprinkle v. 
Burlington N. R.R. Co., 236 Mont. 383, 769 P.2d 1261 
(1989); Durden v. Hydro Flame Corp., 295 Mont. 318, 
983 P.2d 943 (1999). Contribution must be sought in 
the action brought by the plaintiff. If plaintiff did not 
join a joint tortfeasor, they must be joined in a third 
party action. A defendant may not seek contribution 
from a joint tortfeasor after a settlement with the 
plaintiff prior to suit or after suit if the joint tortfea-
sor was never joined as a party. Metro Aviation v. 
United States, 371 Mont. 64, 305 P.3d 832 (2013).

In negligence actions the liability of a settled joint 
tortfeasor will be considered by the finder of fact 
if the defendant raises the affirmative defense of a 
settled joint tortfeasor and follows the procedural 
requirements of Section 27-1-703(6) of the Montana 

Code Annotated. The trier of fact shall apportion 
the percentage of negligence to all persons allowed 
under the statute. No apportionment is allowed for 
person immune from liability, not subject to the 
jurisdiction of the court, or any other person who 
could have been, but was not named as a third party. 
Mont. Code Ann. §27-1-703(6).

Indemnification
Montana recognizes contractual indemnification. 
In order for a contract to provide indemnification 
to a party against its own negligence, the expression 
must be in clear and unequivocal terms. Amazi v. 
Atl. Richfield Co., 249 Mont. 355, 816 P.2d 431, 434 
(1991); Slater v. Cent. Plumbing & Heating Co., 275 
Mont. 266, 912 P.2d 780 (1996).

Montana does not recognize a common law right 
of indemnity where the negligence of the alleged 
indemnitee was remote, passive, or secondary, com-
pared to that of the proposed indemnitor; rather, 
responsibility is allocated based on Montana’s con-
tribution statute, §27-1-703. Metro Aviation, Inc. v. 
U.S., 371 Mont. 64, 305 P.3d 832.

A manufacturer of a finished product can seek 
indemnification from the manufacturer of a com-
ponent part, when the former has been held strictly 
liable because of a defect in the component part. 
See Jones v. Aero-Chem Corp., 680 F. Supp. 338 (D. 
Mont. 1987).

Joint and/or Several Liability
If the negligence of a party is an issue, each party 
against whom recovery may be allowed is jointly 
and severally liable. Mont. Code Ann. §27-1-703(1). 
A party whose negligence is 50 percent or less of the 
combined negligence of all persons identified in Sec-
tion27-1-703(4) of the Montana Code Annotated (see 
“Fault of Others,” supra) is severally liable only and is 
only responsible for the percentage of negligence at-
tributable to that party. Mont. Code Ann. §27-1-703(2). 
The remaining parties are jointly and severally liable 
for the total damages, less the percentage attributable 
to the plaintiff and to any person with whom the 
plaintiff has settled or released from liability. Id.

Successor Liability
Montana courts have not specifically dealt with the 
issue of a successor manufacturer’s liability for a pre-
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decessor’s alleged fault. But see Bowen v. W.R. Grace 
& Co.–Conn., 781 F. Supp. 682 (D. Mont. 1991)(hold-
ing successor liability only applied to compensatory 
damages not punitive damages for predecessor’s 
conduct in asbestos litigation).

Market Share Liability
There are no cases of significance to interpret market 
share, or alternative, liability.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern instructions are available for strict liability 
actions. See MPI 7.00 et seq.

Liability of a Seller

Section 27-1-719 of the Montana Code Annotated 
sets forth the elements of liability of a “seller,” who 
is defined as a manufacturer, wholesaler, or retailer 
as follows:

2) A person who sells a product in a defective 
condition unreasonably dangerous to a 
user or consumer or to the property of 
a user or consumer is liable for physical 
harm caused by the product to the ultimate 
user or consumer or to his property if:
a) the seller is engaged in the business of 

selling such a product; and
b) the product is expected to and does 

reach the user or consumer without 
substantial change in the condition in 
which it is sold.

3) The provisions of subsection (2) apply 
even if:
a) the seller exercised all possible care in 

the preparation and sale of his prod-
uct; and

b) the user or consumer did not buy the 
product from or enter into any contrac-
tual relation with the seller.

4) Subsection (2)(b) does not apply to a claim 
for relief based upon improper prod-
uct design.

User or consumer may include a bystander. Patch 
v. Hillerich & Bradsby Co. 361 Mont. 241, 257 P.3d 
383 (2011). In Montana there is a flexible standard of 

proof of causation. Id. The workability of a warning 
is a question for the jury. Id.

Theories of Strict Liability

Montana law recognizes three separate and distinct 
theories of products liability: design defect, manu-
facturing defect, and failure to warn. Mont. Code 
Ann. §27-1-719; Wise v. Ford Motor Co., 284 Mont. 
336, 943 P.2d 1310 (1997). A plaintiff must establish 
three elements under a strict liability theory to show 
that there was a design or manufacturing defect: 
(1) the product was in a defective condition, unrea-
sonably dangerous to the user or consumer; (2) the 
defect caused the accident and injuries complained 
of; and (3) the defect is traceable to the defendant. 
Wood v. Old Trapper Taxi, 286 Mont. 18, 952 P.2d 
1375 (1997); Meyer v. Creative Nail Design, 294 
Mont. 46, 53, 975 P.2d 1264, 1268 (1999). The same 
elements must also be established under a failure 
to warn theory. Wood, 286 Mont. at 18, 952 P.2d 
at 1382.

Post-Sale Duties

The Supreme Court of Montana has not dealt with 
the issue of a manufacturer’s post-sale duties in a 
strict liability cause of action.

Vendor or Distributor

See “Elements of Strict Liability,” supra, where 
wholesalers and retailers are within the scope of Sec-
tion 27-1-719 of the Montana Code Annotated.

Proof in Negligence Actions
In order to prove any claim of negligence, a party 
has to show: duty, breach of that duty, causation, and 
damages. Contreras v. Vannoy Heating & Air Condi-
tioning, Inc., 270 Mont. 393, 892 P.2d 557 (1995). In 
those cases that do not involve issues of intervening 
cause, proof of causation is satisfied by proof that a 
party’s conduct was a cause-in-fact of the damage 
alleged. Busta v. Columbus Hosp. Corp., 276 Mont. 
342, 916 P.2d 122 (1996); Babcock Place P’ship v. 
Berg, Lilly, Andriolo & Tollefson, P.C., 315 Mont. 364, 
378, 69 P.3d 1145, 1149–50 (2003). “Negligence is 
the failure to use reasonable care. Negligence may 
consist of action or inaction. A person is negligent if 
he fails to act as an ordinarily careful person would 
act under the circumstances.” MPI 2.00. Elements of 
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proof for the various allegations of negligence are not 
separately defined.

Evidence
Qualification of Expert Witness
Expert testimony is governed by Rule 702 of the 
Montana Rules of Evidence. It is within the trial 
court’s discretion to determine the qualification of 
an expert witness. In re Marriage of Arrotta, 244 
Mont. 508, 797 P.2d 940 (1990). The trial court must 
initially decide whether the subject matter of the 
testimony is one that requires expert testimony. 
State v. Southern, 294 Mont. 225, 980 P.2d 3 (1999). 
The test is whether the matter is sufficiently beyond 
common experience that the opinion of the expert 
will assist the trier of fact to understand the evidence 
or to determine a fact in issue. Hulse v. State, 289 
Mont. 1, 961 P.2d 75 (1998). The court must then 
decide whether the particular witness is qualified as 
an expert to give an opinion in the particular area 
on which he or she proposes to testify. Southern, 294 
Mont. 225, 980 P.2d at 14. Montana Evidence Rule 
702 implicitly requires a foundation showing that 
the expert has special training or education and ade-
quate knowledge on which to base an opinion. Id.

The Supreme Court of Montana has adopted 
an additional admissibility requirement, the test 
set forth in Daubert v. Merrell Dow Pharms., Inc., 
509 U.S. 579 (1993). The test will be applied only to 
expert testimony on novel scientific evidence. Hulse, 
289 Mont. 1, 961 P.2d at 91.

Spoliation of Evidence
The Supreme Court of Montana has adopted the torts 
of negligent and intentional spoliation of evidence 
as independent causes of action against third-par-
ties. Oliver v. Stimson Lumber Co., 297 Mont. 336, 
993 P.2d 11 (1999). Negligent spoliation of evidence 
consists of the following elements: (1) existence of 
a potential civil action; (2) a legal or contractual 
duty to preserve evidence relevant to that action; (3) 
destruction of that evidence; (4) significant impair-
ment of the ability to prove the potential civil action; 
(5) a causal connection between the destruction of 
the evidence and the inability to prove the lawsuit; 
(6) a significant possibility of success of the potential 
civil action if the evidence were available; and (7) 
damages. Id. at 348, 993 P.2d at 19.

A duty to preserve evidence may arise in relation 
to a third-party spoliator where: (1) the spoliator 
voluntarily undertakes to preserve the evidence and 
a person reasonably relies on it to his detriment; (2) 
the spoliator entered into an agreement to preserve 
the evidence; (3) there has been a specific request to 
the spoliator to preserve the evidence; or (4) there is 
a duty to do so based upon a contract, statute, regu-
lation, or some other special circumstance/relation-
ship. Id. at 349, 993 P.2d at 20.

With regard to causation, a plaintiff must show 
a nexus between the destroyed evidence and the 
impairment of proving the underlying suit. Id. at 
350, 993 P.2d at 20. To prove causation, a plaintiff 
must show that: (1) the underlying claim was signifi-
cantly impaired due to the spoliation of evidence; 
(2) a causal relationship exists between the projected 
failure of success in the underlying action and the 
unavailability of the destroyed evidence; and (3) 
the underlying action would enjoy a significant 
possibility of success if the spoliated evidence still 
existed. Id., 993 P.2d at 21. With regard to the third 
prong of causation, the standard is lower than a 
preponderance of the evidence. Id. A plaintiff must 
demonstrate a substantial and realistic possibility of 
succeeding, but need not demonstrate that such suc-
cess was more likely than not. Id.

With regard to damages, a plaintiff can recover 
the amount of damages expected to be recovered in 
the underlying action multiplied by the probability 
that the plaintiff would have won the underlying suit 
had the spoliated evidence been available. Id. at 351, 
993 P.2d at 21.

Intentional spoliation of evidence consists of the 
following elements: (1) the existence of a poten-
tial lawsuit; (2) the defendant’s knowledge of the 
potential lawsuit; (3) the intentional destruction of 
evidence designed to disrupt or defeat the potential 
lawsuit; (4) disruption of the potential lawsuit; (5) a 
causal relationship between the act of spoliation and 
the inability to prove the lawsuit; and (6) damages. 
Id. at 352, 993 P.2d at 22. The elements with regard 
to causation and damages for intentional spoliation 
of evidence are the same as those for negligent spo-
liation of evidence. Id. at 353, 993 P.2d at 22. The 
standard of proof required for causation and the 
methodology for determining damages is the same 
for both negligent and intentional spoliation of evi-
dence. Id.
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For first-party spoliation, district courts may 
sanction parties for spoliation as discovery abuse 
even if the spoliation occurs before the initiation 
of the formal discovery process, including mone-
tary sanctions, exclusion of evidence, adverse jury 
instructions, and even default judgment or dismissal 
if fault, willfulness, or bad faith is present. Spotted 
Horse v. BNSF Railway Company, 2015 MT 148, ¶34, 
379 Mont. 314, 350 P.3d 52; Peschel v. City of Mis-
soula, 664 F. Supp. 2d 1137, 1141 (D. Mont. 2009). 
In first-party cases, the duty to preserve evidence 
arises when the prospect of a civil suit is reasonably 
foreseeable. A civil suit is reasonably foreseeable if 
the spoliating party knew, or reasonably should have 
known, that the evidence was relevant to a claim. 
Peschel, 664 F. Supp. 2d at 1141. Additionally, defen-
dants that are seasoned and sophisticated litigants 
are held to a high standard in preserving evidence. 
Spotted Horse, at ¶¶27, 39.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
See Rule 4, Montana Rules of Civil Procedure. The 
court may order payment for the costs of personal 
service if a defendant, other than a minor, incom-
petent person, or corporation, partnership, or other 
unincorporated association, fails to accept a mailed 
service of summons and complaint. Mont. R. Civ. 
P. 4(d)(3)(D). Personal service upon a business 
entity within the state is accomplished by a delivery 
of the summons and complaint upon an officer, 
director, manager, member of a member- managed 
LLC, superintendent, managing or general agent, 
or a partner. Service can also be accomplished by 
leaving copies at the office within Montana with the 
person in charge, by service on the registered agent, 
any other agent or attorney in fact authorized by 
appointment or by statute to accept service. For par-
ticulars, see Mont. R. Civ. P. 4(i)(3).

All persons found within the state of Montana 
are subject to the jurisdiction of Montana courts. 
Additionally, any person is subject to the jurisdiction 
of Montana courts as to any claim for relief arising 
from the doing personally, or through an employee 

or agent, of any of the following acts: (A) the trans-
action of any business within Montana; (B) the 
commission of any act resulting in accrual within 
Montana of a tort action; (C) the ownership, use, or 
possession of any property, or of any interest therein, 
situated within Montana; (D) contracting to insure 
any person, property, or risk located within Montana 
at the time of contracting; (E) entering into a con-
tract for services to be rendered or for materials to be 
furnished in Montana by such person; (F) acting as 
director, manager, trustee, or other officer of a cor-
poration organized under the laws of, or having its 
principal place of business within, Montana; or (G) 
acting as personal representative of any estate within 
Montana. Furthermore, jurisdiction may be acquired 
by Montana courts over any person: (A) through ser-
vice of process as herein provided; or (B) by the vol-
untary appearance in an action by any person either 
personally or through an attorney, authorized officer, 
agent, or employee.

Answer Time
Twenty- one days after service of the summons and 
complaint. Mont. R. Civ. P. 12(a)(1).

Particularity with which Affirmative 
Defenses must be Raised
Rule 8(c) of the Montana Rules of Civil Procedure 
requires that the defendant plead, inter alia, assump-
tion of risk, comparative negligence, and statute of 
limitations with specificity.
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