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Nebraska

By Kyle Wallor

Restatement (Third) of Torts: 
Products Liability
The Nebraska Supreme Court has adopted a por-
tion of the Restatement (Third) of Torts: Products 
Liability. In Freeman v. Hoffman- LaRoche, Inc., 618 
N.W.2d 827 (Neb. 2000), the Nebraska Supreme 
Court partially overruled its prior decision in 
McDaniel v. McNeil Labs., Inc., 241 N.W.2d 822 
(Neb. 1976), to the extent that McDaniel interpreted 
Section 402A, comment k, of the Restatement (Sec-
ond) of Torts as providing blanket immunity from 
strict liability for injuries alleged to be related to 
the use of prescription drugs. Under Freeman, a 
plaintiff now is required to plead that the drug was 
unreasonably dangerous based upon consumer 
expectations. Based upon such pleading, the defen-
dants then would be able to use Section 402A, 
comment k, on a case-by-case basis as an affirma-
tive defense. The court held that comment k “will 
apply to except the prescription drug product from 
strict liability when it is shown that (1) the product 
is properly manufactured and contains adequate 
warnings, (2) its benefits justify its risks, and (3) the 
product was at the time of manufacture and distri-
bution incapable of being made more safe.” Free-
man, 618 N.W.2d at 840.

The court’s holding in Freeman should not 
be viewed as a wholesale adoption of the Third 
Restatement. Indeed, it declined to adopt Section 6 
of the Third Restatement as the test for whether a 
manufacturer is liable for a design defect in a pre-
scription drug. The court also declined to adopt the 
Restatement’s test regarding fraudulent or negligent 
misrepresentation by the product seller or producer. 
However, the Freeman court did adopt Section 6(d) 
with respect to the learned intermediary doctrine as 
providing the test when considering whether a warn-
ing concerning a prescription drug or medical device 
is adequate.

Available Defenses
Assumption of Risk
Under appropriate circumstances, assumption of 
risk is an affirmative defense to a products liabil-
ity suit. Nebraska statutory law enumerates the 
requirements of assumption of risk as an affirmative 
defense: (1) the person knew of and understood the 
specific danger; (2) the person voluntarily exposed 
himself or herself to the danger; and (3) the person’s 
injury or death or the harm to property occurred as 
a result of his or her exposure to the danger. Neb. 
Rev. Stat. §25-21,185.12 (2017).

These statutory requirements, enacted in 1992, are 
generally in accord with prior Nebraska case law. In 
order to establish the affirmative defense of assump-
tion of risk, the defendant must prove by a greater 
weight of the evidence that (1) the plaintiff knew of 
the dangerous or defective condition, (2) understood 
the danger, and (3) voluntarily exposed himself or 
herself to the risk that proximately caused the plain-
tiff’s injury. Jay v. Moog Auto., Inc., 652 N.W.2d 872, 
881 (Neb. 2002); see also Pachunka v. Rogers Const., 
Inc.̧ 716 N.W.2d 728 (Neb. 2006). In order for the 
plaintiff to have assumed the risk, he or she must 
have had specific knowledge of the risk of harm. The 
court applies a subjective standard, asking what the 
particular plaintiff knew, understood, and appre-
ciated the risk of harm. Makovicka v. Lukes, 153 
N.W.2d 733, 735 (Neb. 1967) (quoting Restatement 
(Second) of Torts §496D, comment c); see also Burke 
v. McKay, 679 N.W.2d 418 (Neb. 2004) (doctrine of 
assumption of risk applies a subjective standard, 
geared to the individual plaintiff and his or her 
actual comprehension and appreciation of the nature 
of the danger he or she confronts).

Assumption of risk is separate from, but not 
inconsistent with, comparative/contributory fault, 
which applies an objective standard. See Comment 
to Nebraska Jury Instructions Second (NJI 2d) 
2.02B. Misuse (see infra) is separate from and is not 
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an aspect of assumption of risk. Rahmig v. Mosley 
Mach. Co., 412 N.W.2d 56, 74 (Neb. 1987).

Comparative Fault/Contributory Fault
Pursuant to the modified comparative negligence 
standard adopted by Nebraska in 1992, any fault 
chargeable to the plaintiff shall diminish proportion-
ately any damages awarded the plaintiff if the finder 
of fact decides that the fault chargeable to the plain-
tiff is 49 percent or less, and the fault chargeable to 
the defendant or defendants is 51 percent or more. 
However, if the finder of fact determines that the 
plaintiff’s percentage of fault is 50 percent or more, 
the plaintiff is totally barred from recovery. Neb. Rev. 
Stat. §25-21,185.09 (2017). The Nebraska Supreme 
Court has held that comparative/contributory fault 
cannot be used to mitigate damages in strict liability 
actions. See Shipler v. Gen. Motors Corp., 710 N.W.2d 
807, 831–32 (Neb. 2006) (holding that the compar-
ative negligence scheme does not apply in actions 
based on strict liability).

In actions involving multiple defendants who are 
not part of a common enterprise or plan in concert 
to cause harm, the liability of each defendant for 
economic damages shall be joint and several, and 
the liability of each defendant for non- economic 
damages shall be several only. Neb. Rev. Stat. §25-
21,185.10 (2017). Thus, each defendant shall be liable 
only for the amount of non- economic damages allo-
cated to that defendant in direct proportion to that 
defendant’s percentage of fault. Genetti v. Caterpillar, 
Inc., 621 N.W.2d 529 (Neb. 2001).

A release entered into by a claimant and an 
alleged tortfeasor discharges the latter from all 
liability. But claims against other persons shall 
be reduced proportionately by the amount of the 
released person’s share of the obligation, not by the 
amount the claimant recovered from the released 
person. Neb. Rev. Stat. §25-21,185.11 (2017); see 
also Tadros v. City of Omaha, 735 N.W.2d 377 (Neb. 
2007). If a person settles with the claimant, the set-
tlement will preclude that person from being made a 
party to the action, or shall result in the dismissal of 
that person if the action is pending. Nevertheless, the 
person’s fault is considered in accordance with Sec-
tion 25-21,185.09 of the Nebraska Revised Statutes.

For example, in Tadros v. City of Omaha, the 
Court upheld Nebraska’s joint and several liabil-
ity common law, but declared that, at the point 

when a claimant settles with a joint tortfeasor, the 
claimant then forfeits its joint and several liability. 
Tadros v. City of Omaha, 735 N.W.2d at 382 (Neb. 
2007); see also Ammon v. Nagengast, 895 N.W.2d 
729 (Neb. 2017); Schmidt v. Ramsey, 860 F.3d 1038, 
1051 (8th Cir. 2017). In this case, three parties were 
apportioned liability—first, the claimant who was 
contributorily negligent in her crossing the street, 
second, the driver of the car that hit the claimant, 
and lastly, the City of Omaha who negligently timed 
the “walk” signal. Tadros, 735 N.W.2d at 379. The 
claimant, Tadros, was apportioned 20 percent neg-
ligent, the driver was apportioned 30 percent negli-
gent, and the City 50 percent negligent. Id. However, 
a settlement had been wrought between the driver 
and Tadros, in which the driver had been released 
from the case. Therefore, when the Court appor-
tioned the percentages of contributory fault and 
awarded damages, it subtracted the final judgment 
amount by the percentage that both Tadros and the 
driver had been found to be negligent, pursuant to 
Section 25-21,185.11 of the Nebraska Revised Stat-
utes. Id. at 383. In doing so, the Court held the joint 
and several liability common law partially abrogated 
by a Nebraska statute that said, “[t]he claim of the 
claimant against other persons shall be reduced 
by the amount of the released person’s share of the 
obligation as determined by the trier of fact….” Neb. 
Rev. Stat. §25-21,185.11 (2017). The Court’s holding 
also clarified that in future comparative or contrib-
utory fault cases, a nonsettling joint tortfeasor’s lia-
bility will be reduced pro rata by the amount of the 
settling tortfeasor’s percentage of liability. Tadros, 
735 N.W.2d at 382.

However, the same is not the case where strict 
liability is at issue since comparative fault cannot be 
used to mitigate damages in strict liability actions. 
Similarly to Tadros, in Jameson v. Liquid Controls 
Corp., there were two defendants in the original suit, 
and one defendant settled prior to trial. Jameson v. 
Liquid Controls Corp., 618 N.W.2d 637, 644 (Neb. 
2000). However, unlike Tadros, Jameson was a prod-
ucts liability action in which strict liability was the 
only type of liability alleged. Since comparative or 
contributory fault does not apply in strict liability 
suits in Nebraska, the one remaining defendant at 
trial could still be found wholly liable, and the con-
tributory negligence statute and Section 25-21,185.11 
did not apply to the case. Instead, the Court found 
that the judgment should be reduced pro tanto by the 
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amount equal to the settled Defendant’s share of the 
settlement. Id. Under this pro tanto scheme, the non-
settling Defendant’s monetary liability was reduced, 
dollar- for- dollar, by what the settling Defendant had 
already agreed to pay in monetary damages. See id. 
at 645. Percentage of liability took no part in this 
strict liability decision.

Seat Belts—Failure to Use
Evidence that the plaintiff’s failure to use a seat belt 
caused greater injuries is only admissible to mitigate 
damages. The Nebraska statute provides

Evidence that a person was not wearing an 
occupant protection system or a three-point 
safety belt system at the time he or she was 
injured shall not be admissible in regard to 
the issue of liability or proximate cause but 
may be admissible as evidence concerning 
mitigation of damages, except that it shall not 
reduce recovery for damages by more than 
five percent.

Neb. Rev. Stat. §60-6,273 (2017); see also Fickle v. 
State, 735 N.W.2d 754 (Neb. 2007).

Helmets—Failure to Use
Nebraska law requires that any operator or passen-
ger of a motorcycle or moped must wear a protective 
helmet. Neb. Rev. Stat. §60-6,279 (2017); see also 
Robotham v. State, 488 N.W.2d 533 (Neb. 1992) (gen-
eral requirement that helmets be worn while riding 
on motorcycle held to be constitutional). Unlike the 
failure to wear a seat belt, however, there is neither 
an explicit rule regarding admissibility on liability 
or proximate cause issues, nor is there an express 
limitation of damages resulting from the failure to 
wear a helmet.

Crashworthiness
In Nebraska, a manufacturer may be liable for 
the enhanced or secondary injuries of a plaintiff 
which arise from a collision in a vehicle that has 
been defectively designed such that it was unsafe to 
occupy during a foreseeable collision. Kudlacek v. 
Fiat S.p.A., 509 N.W.2d 603, 610 (Neb. 1994) (citing 
Friedrich v. Anderson, 217 N.W.2d 831 (Neb. 1974)). 
The liability under this doctrine extends only to 
those portions of the damages resulting from the 
defective design. Id. Additionally, a plaintiff is not 

required to demonstrate that an alternative design 
would have resulted in less severe injuries. Id. 611.

Misuse of Product
Strict Liability

Misuse of product is an affirmative defense to 
strict liability if the product is misused or used in 
an unforeseeable manner, or if it is shown that the 
plaintiff failed to heed warnings or instructions 
accompanying the product. Erickson v. Monarch 
Indus., Inc., 347 N.W.2d 99, 108 (Neb. 1984); see 
also Jameson v. Liquid Controls Corp., 618 N.W.2d 
637 (Neb. 2000) (misuse of a product is the use of 
a product in a way not reasonably foreseeable by 
the supplier or manufacturer). The defendant has 
the burden of proving, by the greater weight of the 
evidence, that the plaintiff used the product in a 
manner the defendant could not have reasonably 
foreseen, and that such misuse was a proximate 
cause of the injury. See Jay v. Moog Auto., Inc., 652 
N.W.2d 872, 882–83 (Neb. 2002).

Misuse of product may also be established by 
proving that the plaintiff failed to read or follow 
instructions or warnings accompanying the product. 
Meisner v. Patton Elec. Co., 781 F. Supp. 1432, 1441 
(D. Neb. 1990) (holding that the misuse defense 
requires a defendant to show: (1) that plaintiff failed 
to read instructions from defendant; (2) that defen-
dant could not reasonably have foreseen such a use 
of product; and, (3) that misuse by plaintiff was 
proximate cause of her own damage). The Nebraska 
Supreme Court has acknowledged the existence of 
third-party misuse as an affirmative defense, but 
because the defendants in the case did not raise such 
a defense, the court did not definitively recognize the 
availability of third-party misuse as an affirmative 
defense in Nebraska courts. Jameson, 618 N.W.2d 
at 646.

Negligence

In claims of negligence on the part of the manufac-
turer or supplier, misuse of the product may raise 
the defense of comparative/contributory fault. See 
Comment to NJI 2d 11.12 (Although the Nebraska 
Supreme Court has never specifically so ruled, it 
seems that, in a case involving negligence liability 
on the part of the manufacturer or supplier, misuse 
is one kind of contributory negligence. Misuse is a 
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failure to exercise due care, from which the defen-
dant may raise the issue of contributory negligence). 
A seller has a right to expect that the plaintiff will 
follow instructions, and is not liable for injuries 
that result when instructions are disregarded and 
the product is misused. “Failure to follow plain and 
unambiguous instructions is a misuse of the prod-
uct.” Erickson v. Monarch Indus., Inc., 347 N.W.2d 99, 
109 (Neb. 1984); see also Jay v. Moog Auto., Inc., 652 
N.W.2d 872 (Neb. 2002). Misuse also occurs when 
the plaintiff uses the product in a manner that the 
supplier or manufacturer could not have reasonably 
foreseen. Rahmig v. Mosley Mach. Co., 412 N.W.2d 
56, 74 (Neb. 1987) (comparing with assumption 
of risk, which is a user’s willingness or consent 
to use a product which the user actually knows is 
defective and appreciates the danger resulting from 
such defect).

Unanticipated, Unforeseeable, 
or Unintended Uses

See “Misuse of Product,” supra.

Alteration of Product

To recover on a claim of strict liability, the plaintiff 
must prove that “the product was in a defective 
condition when it was placed on the market and 
when it left the defendant’s possession.” Delgado v. 
Inryco, Inc., 433 N.W.2d 179, 185 (Neb. 1988); see 
also Stahlecker v. Ford Motor Co., 667 N.W.2d 244 
(Neb. 2003). Thus, a seller who delivers a product 
in a safe condition is not liable if subsequent alter-
ations or mishandling make the product harmful. 
Erickson v. Monarch Indus., Inc., 347 N.W.2d 99, 109 
(Neb. 1984).

Unavoidably Unsafe Products
The Nebraska Supreme Court has adopted and 
applied Restatement (Second) of Torts Section 402A, 
comment k. See Freeman v. Hoffman- LaRoche, Inc., 
618 N.W.2d 827 (Neb. 2000). Comment k recognizes 
that there are some products, especially drugs, that 
are “quite incapable of being made safe for their 
intended and ordinary use.”

Under the negligence standard, a drug manu-
facturer is subject to a very high degree of care. 
McDaniel v. McNeil Labs., Inc., 241 N.W.2d 822, 
829–30 (Neb. 1976), overruled on other grounds, 

Freeman, 618 N.W.2d 827. Therefore, contending that 
a product is “unavoidably unsafe” may be a defense 
to a negligence claim in a products liability suit if 
the product meets the requisite standard of care, or 
is unavoidably, but not unreasonably, unsafe. It is 
not a blanket immunity, however. In Freeman, the 
court concluded that comment k should be applied 
to permit an affirmative defense on a case-by-case 
basis. Freeman, 618 N.W.2d at 840. Under this for-
mulation, a prescription drug may be excepted from 
strict liability provided the defendant shows: (1) the 
product is properly manufactured and contains ade-
quate warnings; (2) the benefits of the product justify 
the risks; and (3) the product, when it was manufac-
tured, was incapable of being made more safe. Id.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A manufacturer or seller does not have a duty to 
warn a plaintiff of a known or obvious danger. Wae-
gli v. Caterpillar Tractor Co., 251 N.W.2d 370, 372 
(Neb. 1977). Nor does it have a duty to warn when 
the person using the product knew or should have 
known of the unsafe condition(s), especially when 
the user of the product is a professional who should 
have been aware of the risks. Strong v. E.I. DuPont 
de Nemours Co., 667 F.2d 682, 686–87 (8th Cir. 1981) 
(interpreting Nebraska law); see also Crook v. Kaneb 
Pipe Line Operating Partnership, L.P., 231 F.3d 1098, 
1102–03 (8th Cir. 2000). “If, despite deficient warn-
ings by the manufacturer, a user is fully aware of the 
danger which a warning would alert him or her of, 
then the lack of warning is not the proximate cause 
of the injury.” Strong, 667 F.2d at 688; see also NJI 2d 
11.11, 11.23.

Informed Intermediary
The Nebraska Supreme Court has adopted the Third 
Restatement’s “learned intermediary doctrine.” 
Freeman v. Hoffman- LaRoche, Inc., 618 N.W.2d 827 
(Neb. 2000). It recognized that although the duty 
to warn usually runs from the manufacturer to the 
consumer, in cases involving prescription drugs, the 
duty to warn only extends to members of the med-
ical profession. Id. at 842. Thus, it adopted Section 
6(d) of the Restatement, which provides:

A prescription drug or medical device is not 
reasonably safe due to inadequate instructions 
or warnings if reasonable instructions or 
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warnings regarding foreseeable risks of harm 
are not provided to:

1) prescribing and other health-care pro-
viders who are in a position to reduce 
the risks of harm in accordance with 
the instructions or warnings; or

2) the patient when the manufacturer 
knows or has reason to know that 
health-care providers will not be in a 
position to reduce the risks of harm 
in accordance with the instructions 
or warnings.

Id.

Sealed Containers
Unless a vendor, seller, or lessor of a product is also 
the manufacturer of the product, he or she may not 
be held strictly liable to the plaintiff for a product 
alleged to contain or possess a defective condition 
which is unreasonably dangerous, regardless of 
whether or not the container was sealed. Neb. Rev. 
Stat. §25-21,181. A supplier who fails to inspect 
a product before sale is not liable in a negligence 
action if he or she does not know or have reason to 
know that the product is likely to be dangerous. A 
supplier has a right to rely upon the manufacturer’s 
inspections and tests. Erickson v. Monarch Indus., 
Inc., 347 N.W.2d 99, 108 (Neb. 1984); see also Darnell 
v. Panhandle Coop Ass’n, 120 N.W.2d 278, 283–84 
(Neb. 1963) (product supplier does not have a duty 
to inspect product unless it has good cause to believe 
that inspection should be made). However, when 
a supplier knows or has reason to know that some 
units in a lot are dangerous or defective, the supplier 
may be held liable in negligence for injuries caused 
by a particular unit sold from that same lot regard-
less of his or her knowledge of the condition of that 
particular unit. Fischer v. Red Lion Inns Operating 
L.P., 972 F.2d 906, 910 (8th Cir. 1992) (applying 
Nebraska law).

Fault of Others
The plaintiff must prove that the defect in the prod-
uct caused the damages. NJI 2d 11.20. Evidence of 
the fault of others will eliminate the defendant’s 
liability if such evidence amounts to an intervening 
and superseding cause of the plaintiff’s damages. 
“An efficient intervening cause, now more commonly 
called a superseding cause, is an independent act of 

a third person or another force, which itself is the 
proximate cause of the injury in question.” Mundt v. 
Nw. Bell Tel. Co., 430 N.W.2d 530, 532–33 (Neb. 1988) 
(noting also that an intervening act or force which 
defendant reasonably should have foreseen and 
guarded against is not a superseding cause preclud-
ing liability).

Strict Liability of Intermediate 
Seller or Lessor
No action based on strict liability in tort for a defec-
tive product may be maintained against an interme-
diate seller or lessor unless the seller or lessor is also 
a manufacturer of the product claimed to be defec-
tive, or one of its component parts. Neb. Rev. Stat. 
§25-21,181 (2017); see also Stones v. Sears, Roebuck & 
Co., 558 N.W.2d 540, 544–45 (Neb. 1997); Kudlacek 
v. Fiat S.p.A., 509 N.W.2d 603, 617 (Neb. 1994).

Preemption
In EYL v. Ciba- Geigy Corp., 650 N.W.2d 744 (Neb. 
2002), the Nebraska Supreme Court adopted the 
majority view holding that a plaintiff’s common law 
failure- to- warn claim based on a herbicide exposure 
was a labeling matter and therefore preempted by 
the Federal Insecticide, Fungicide, and Rodenti-
cide Act.

Compliance with Standards
Little case law is available in Nebraska to support the 
defense that compliance with administrative, indus-
try, regulatory, or statutory standards is a defense 
to a products liability suit. Such a defense has been 
recognized in cases involving drugs. For example, 
in McDaniel v. McNeil Labs., Inc., 241 N.W.2d 822, 
828 (Neb. 1976), the court held that a drug that 
was approved for marketing by the federal Food 
and Drug Administration is, as a matter of law, not 
defective if “properly prepared, compounded, pack-
aged, and distributed, and accompanied by proper 
approved directions and warnings,… in the absence 
of proof of inaccurate, incomplete, misleading, or 
fraudulent information furnished by the manu-
facturer in connection with such federal approval 
or later revisions thereof.” However, the Nebraska 
Supreme Court has overruled McNeil to the extent 
that such compliance provided a blanket immunity 
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from strict liability. Freeman v. Hoffman- LaRoche, 
Inc., 618 N.W.2d 827 (Neb. 2000).

Government Contractor Defense
The Nebraska Supreme Court has not addressed 
the government contractor defense. The United 
States Supreme Court has recognized the defense 
in Boyle v. United Technologies Corp., 487 U.S. 500, 
512 (1988), where it held that federal law “displaced” 
state law when the government approved reasonably 
precise specifications which the equipment con-
formed to, and the supplier warned the government 
of dangers of which the supplier, but not the govern-
ment, was aware.

State of the Art Defense
The Nebraska Legislature has established that in a:

[P]roduct liability action based upon negli-
gent or defective design, testing, or labeling, 
proof establishing that such design, testing, or 
labeling was in conformity with the generally 
recognized and prevailing state of the art in 
the industry at the time the specific product 
involved in the action was first sold to any per-
son not engaged in the business of selling such 
product shall be a defense. State of the art as 
used in this section shall be defined as the best 
technology reasonably available at the time.

Neb. Rev. Stat. §25-21,182 (2017); see also Jameson v. 
Liquid Controls Corp., 260 618 N.W.2d 637, 647 (Neb. 
2000) (applying statute and finding testimony insuf-
ficient to warrant a jury instruction regarding the 
state of the art affirmative defense).

The defendant has the burden of proving, by 
a greater weight of the evidence, that the design/
testing/labeling of the product conformed with the 
generally recognized and prevailing state-of-the-art 
in the industry. NJI 2d 11.31. The judge instructs the 
jury that it may consider evidence of the practices 
followed by other manufacturers. However, this evi-
dence is not controlling, and the question is whether 
the evidence showed that anything more could eco-
nomically and reasonably be done. Erickson v. Mon-
arch Indus., Inc., 347 N.W.2d 99, 108 (Neb. 1984). The 
defense of state-of-the-art is available whether the 
case is in negligence or strict liability. See Comment 
to NJI 2d 11.31.

Nebraska no longer requires the plaintiff to estab-
lish alternative design in order to prevail on a claim 

based on defective design. Kulacek v. Fiat S.p.A., 509 
N.W.2d 603 (Neb. 1994).

Privity of Contract
Absence of privity of contract is no longer a defense 
to a products liability suit. “A person who had no 
direct contractual relations with a manufacturer 
may nevertheless recover from such manufacturer 
for damages to his property caused by its negligence 
in the same manner that such a remote vendee or 
other third person may recover for personal inju-
ries.” Rose v. Buffalo Air Serv., 104 N.W.2d 431, 445 
(Neb. 1960); see also Morris v. Chrysler Corp., 303 
N.W.2d 500, 503 (Neb. 1981) (manufacturer’s liability 
extends to the vendee, to all persons whose right or 
privilege to use the article is derived from him, to 
any person to whom the vendee sells or gives the 
chattel or to whom such subvendee or donee sells or 
gives the chattel, to damage to property caused by 
the manufacturer’s negligence, and also to damage 
sustained by the negligently manufactured chat-
tel itself).

Disclaimers of Liability
To date, the Nebraska Supreme Court has not 
enforced a disclaimer provision that would protect 
a seller from liability for personal injuries resulting 
from a defective product. Section 2-719(3) of the 
U.C.C., as adopted in Nebraska, provides that “[l]
imitation of consequential damages for injury to the 
person in the case of consumer goods is prima facie 
unconscionable but limitation of damages where 
the loss is commercial is not.” Neb. Rev. Stat. U.C.C. 
§2-719 (2017). See also Roy Anderson, Contractual 
Limitations on Remedies, 67 Neb. L. Rev. 548, 610–13 
(1988); Adams v. American Cyanamid Co., 498 
N.W.2d 577, 588 (Neb. 1992).

Failure to Mitigate Damages
Although failure to mitigate damages has not been 
addressed in a Nebraska case on products liability, 
it has been recognized as an affirmative defense in 
other areas. The defendant must affirmatively allege 
the defense. Failure to plead waives the defense. 
Maricle v. Spiegel, 329 N.W.2d 80, 86 (Neb. 1983); see 
also O’Connor v. Kearny Junction, L.L.C., 893 N.W.2d 
684 (Neb. 2017) (mitigation of damages is an affir-
mative defense, as to which the defendant has the 
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burden of proof). The defendant is not liable for any 
damages which the plaintiff could have, but failed 
to, prevent.

The plaintiff is only expected to take reasonable 
steps to mitigate damages, and the burden of proving 
failure to mitigate is on the party alleging the fail-
ure. See Airport Inn, Inc. v. Neb. Equal Opportunity 
Comm’n, 353 N.W.2d 727, 732 (Neb. 1984); Hilliard v. 
Robertson, 570 N.W.2d 180, 183–84 (Neb. 1997); see 
also Tedd Bish Farm, Inc. v. Sw. Fencing Servs., LLC, 
867 N.W.2d 265 (Neb. 2015) (issue of whether an 
injured party actually exercised reasonable efforts in 
mitigating the damage is a question of fact).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
A products liability action is a suit brought “for or 
on account of personal injury, death, or property 
damage caused by” the product. Neb. Rev. Stat. 
§25-21,180 (2017). The statute refers only to physical 
harm to person or property, not to economic loss. See 
Nat’l Crane Corp. v. Ohio Steel Tube Co., 332 N.W.2d 
39, 43 (Neb. 1983); see also “Economic Loss Doc-
trine,” infra.

Statutes of Limitations
The limitations period for products liability actions 
is four years from the date on which the complained 
of death, injury, or damage occurred. Neb. Rev. Stat. 
§25-224(1) (2017). The statute of limitations is an 
affirmative defense foreclosing the available remedy, 
but not affecting the right underlying the cause of 
action. Budler v. Gen. Motors Corp., 689 N.W.2d 847, 
850 (Neb. 2004). For this reason, the statute of lim-
itations is distinct from the statute of repose and, as 
such, tolling of the statute of limitations is permitted 
while the statute of repose runs virtually without 
exception or interruption. See Farber v. Lok-N-Logs, 
Inc., 701 N.W.2d 368, 375–78 (Neb. 2005); see also 
“Statutes of Repose,” infra.

The statute of limitations for products liability 
in Nebraska follows a “discovery rule,” rather than 
an “occurrence rule.” Condon v. A. H. Robins Co., 
349 N.W.2d 622 (Neb. 1984). Discovery occurs when 
the party knows of facts sufficient to put a person 
of ordinary intelligence and prudence on inquiry 
which, if pursued, would lead to the discovery of 
facts constituting the basis of the cause of action. 

Gordon v. Connell, 545 N.W.2d 722(Neb. 1996); see 
also Reinke Mfg. Co., Inc. v. Hayes, 590 N.W.2d 380 
(Neb. 1999). It is noteworthy that Nebraska’s stat-
ute of limitations for products liability differs from 
Nebraska’s general “occurrence rule,” which states 
that a statute of limitations accrues “at the time of 
the act or omission causing injury”. Gordon, 545 
N.W.2d at 726; Carruth v. State., 712 N.W.2d 575, 580 
(Neb. 2006).

If the person wishing to bring the action is twenty 
years of age or younger, has a mental disorder, or is 
imprisoned, he or she is entitled to bring the action 
within four years after such disability is removed. 
Neb. Rev. Stat. §25-213 (2017); see also Comment to 
NJI 2d 2.02D; Comment III, NJI 2d 11.20. In asbestos 
exposure cases, the four-year limitation begins to 
run when the injured person discovers the injury, or 
after facts have been discovered which would reason-
ably lead to such discovery, whichever is earlier. Neb. 
Rev. Stat. §25-224(5) (2017).

Statutes of Repose
A products liability action shall not be commenced 
more than ten years after the date the product “was 
first sold or leased for use or consumption.” Neb. 
Rev. Stat. §25-224(2) (2017). The statute of repose 
applicable to the manufacturer of an allegedly defec-
tive product begins to run when possession of the 
product is first relinquished for ultimate use or con-
sumption, not when it is first placed into the stream 
of commerce by the manufacturer. Witherspoon v. 
Sides Constr. Co., 362 N.W.2d 35 (Neb. 1985); see also 
Fritchie v. Alumax, 931 F. Supp. 662, 674 (D. Neb. 
1996); Farber v. Lok-N-Logs, Inc., 701 N.W.2d 368, 
376–77 (Neb. 2005). The statute was found constitu-
tional in Spilker v. City of Lincoln, 469 N.W.2d 546, 
548–49 (Neb. 1991).

In contrast to the statute of limitations, generally 
considered procedural, the statute of repose creates a 
substantive right for the products liability defendant. 
Farber, 701 N.W.2d at 377. As the Eighth Circuit 
has stated:

A statute of repose… directly impacts on 
the accrual of a cause of action in the first 
instance. It operates as a statutory bar inde-
pendent of the actions (or inaction) of the 
litigants—often before those litigants can even 
be identified… [A statute of repose] creates 
in the potential products- liability defendant 
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a right to immunity from suit under the cir-
cumstances set out in the statute… The statute 
of repose “regulates rights,” not remedies.

Nesladek v. Ford Motor Co., 46 F.3d 734, 737 (8th 
Cir. 1995); see also Farber, 701 N.W.2d at 377. This 
substantive right is generally a policy decision made 
by the legislature that manufacturers and produc-
ers should not be held liable beyond a certain time 
parameter. Farber, 701 N.W.2d at 377.

The Nebraska Supreme Court has refused to judi-
cially amend the statute of repose to incorporate 
the discovery rule. Id. at 378. The statute of repose 
is not tolled by a claimant’s status as a minor and is 
unaffected by any other statutory provision except 
as noted below. See Budler v. Gen. Motors Corp., 689 
N.W.2d 847, 851 (Neb. 2004) (discussing the interac-
tion between Neb. Rev. Stat. §25-213 and §25-224(2) 
(2017)).

Two notable exceptions to the prohibitions 
implemented by the statute of repose are actions 
governed by U.C.C. Section 2-725 and products 
liability suits based on asbestos exposure. Neb. Rev. 
Stat. §§25-224(2) and 25-224(5) (2017). The excep-
tion for asbestos exposure cannot be applied ret-
roactively to injuries allegedly caused by asbestos 
sold for use or consumption more than ten years 
before August 30, 1981, the effective date of Section 
25-224(5) of the Nebraska Revised Statutes. Givens 
v. Anchor Packing, Inc., 466 N.W.2d 771, 772–73 
(Neb. 1991).

Useful Safe Life
The statute of repose in Section 25-224(2) of the 
Nebraska Revised Statutes is, in effect, a form of a 
useful safe life defense made absolute. See “Statutes 
of Repose,” supra; see also Erickson v. Monarch 
Indus., Inc., 347 N.W.2d 99 (Neb. 1984) (seller is not 
liable when he delivers a product in a safe condition 
and subsequent mishandling or other causes make 
it harmful by the time it is consumed). With respect 
to warnings and instructions, “[t]he seller is entitled 
to have his due warnings and instructions followed; 
and when they are disregarded, and injury results, 
he is not liable.” Erickson, 347 N.W.2d at 109.

Other Common Law and Statutory Defenses
None are applicable.

Damages and Joint Liability
Compensatory Damages
The measure of recovery in all civil cases is compen-
sation for the injury sustained. Miller v. Kingsley, 
230 N.W.2d 472(Neb. 1975). The general categories 
of recoverable damages in personal injury cases 
include: permanence of injury and degree of disabil-
ity, medical care, loss of past earnings, loss of future 
earning capacity, physical pain, mental and emo-
tional stress and anxiety, and loss of consortium. NJI 
2d 4.01. Damages must be proven through basic facts 
that permit the trier of fact to reasonably estimate 
actual damages. See Lesiak v. Cent. Valley Ag Co-op., 
Inc., 808 N.W.2d 67 (Neb. 2012) (damages are not 
required to be proved with mathematical certainty, 
but the evidence must be sufficient to enable the trier 
of fact to estimate with a reasonable degree of cer-
tainty and exactness the actual damages).

There are generally no statutory limitations 
on compensatory damages. However, there are 
certain limits to recovery under the Nebraska 
Hospital- Medical Liability Act applicable to health 
care providers that qualify for state- sponsored 
excess insurance. See Neb. Rev. Stat. §44-2825 
(2017).

Punitive Damages
In Nebraska, punitive, vindictive, or exemplary 
damages contravene Neb. Const. art. VII §5, and 
thus are constitutionally prohibited. Neb. Const. art. 
VII §5. See, e.g., Miller v. Kingsley, 230 N.W.2d 472, 
474 (Neb. 1975); Distinctive Printing and Packaging 
Co. v. Cox, 443 N.W.2d 566, 574 (Neb. 1989).

Contribution
As a general rule, there is a right to contribution 
among negligent joint tortfeasors: “[O]ne who is 
compelled to pay or satisfy the whole or bear more 
than his just share of a common burden or obliga-
tion, upon which several persons are equally liable 
or which they are bound to discharge, is entitled to 
contribution against the others….” Royal Indem. Co. 
v. Aetna Cas. & Sur. Co., 229 N.W.2d 183, 185 (Neb. 
1975). The Nebraska Supreme Court has not com-
pletely settled the issue of the method to be applied 
to distribute the burden among the wrongdoers. See 
“Comparative Fault/Contributory Fault,” supra; see 
also Denzel Busick, Pleading and Procedural Consid-
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erations in Nebraska in Subrogation, Contribution, 
and Indemnity Actions, 19 Creighton L. Rev. 278 
(1986).

Indemnification
As explained by the Nebraska Supreme Court, 
indemnification involves shifting one defendant’s 
entire loss to another defendant, as distinguished 
from contribution, which is sharing the loss. Tober 
v. Hampton, 136 N.W.2d 194, 203 (Neb. 1965), 
overruled on other grounds, Royal Indem. Co. v. 
Aetna Cas. & Sur. Co., 229 N.W.2d 183 (Neb. 1975). 
In Nebraska:

The obligation to indemnify may grow out of 
an implied contractual relation or out of a lia-
bility imposed by law. Thus, where one is com-
pelled to pay money which in justice another 
ought to pay, or has agreed to pay, the former 
may recover from the latter the sums so paid, 
unless the one making the payment is barred 
by the wrongful nature of his conduct.

Duffy Bros. Constr. Co. v. Pistone Builders, Inc., 299 
N.W.2d 170, 172 (Neb. 1980). More specifically, 
non- contractual indemnity is not available to a 
defendant who is liable based on actual wrongdoing, 
as opposed to being merely constructively or techni-
cally at fault. Lipari v. Sears, Roebuck & Co., 497 F. 
Supp. 185, 196 (D. Neb. 1980); see also Comment to 
NJI 2d 2.04; Rawson v. City of Omaha, 322 N.W.2d 
381 (Neb. 1982) (equitable subrogation).

Joint and/or Several Liability
Nebraska case law upholds the general rule that: 
“Where the negligence of two or more persons 
concurs, producing a single indivisible injury, such 
persons are jointly and severally liable although 
there was no common duty, common design, or 
concerted action.” Lindgren v. City of Gering, 292 
N.W.2d 921, 926 (Neb. 1980); see also Kudlacek v. 
Fiat S.p.A., 509 N.W.2d 603, 612 (Neb. 1994) (where 
two causes produce a single indivisible injury, joint 
and several liability attaches). Also, the right of 
joint tortfeasors to contribution among themselves 
does not affect their liability to the injured party. 
English v. Bruin Eng’g, Inc., 272 N.W.2d 753, 758 
(Neb. 1978); see also “Comparative Fault/Contribu-
tory Fault,” supra.

Successor Liability
The Nebraska courts uphold the traditional rule that, 
ordinarily, a company that purchases the assets of 
another company does not expressly or impliedly 
agree to assume the selling company’s liability. Jones 
v. Johnson Mach. & Press Co., 320 N.W.2d 481, 484 
(Neb. 1982). This rule is upheld because “the corpo-
rate assets purchaser, as a successor of the manufac-
turer of a defective product, cannot be said to have 
created the risk of a product manufactured by its 
predecessor, and, except in a very remote way, does 
not realize the profit for the sale of a predecessor’s 
product.” Id. Exceptions to this rule apply:

(1) When the purchasing corporation 
expressly or impliedly agreed to assume the 
selling corporation’s liability; (2) When the 
transaction amounts to a consolidation or 
merger of the purchaser and seller corpora-
tions; (3) When the purchaser corporation is 
merely a continuation of the seller corpora-
tion; or (4) When the transaction is entered 
into fraudulently to escape liability for 
such obligations.

Id. at 483; see also Earl v. Priority Key Services, Inc., 
441 N.W.2d 610, 613 (Neb. 1989).

Market Share Liability
The Nebraska Supreme Court has not established a 
fixed rule in market share liability cases.

Economic Loss Doctrine
Nebraska recognizes the economic loss doctrine, 
which prohibits the recovery of economic losses from 
a manufacturer on claims in tort based on negligent 
manufacture or strict liability absent physical harm 
to persons or property. Nat’l Crane Corp. v. Ohio 
Steel Tube Co., 332 N.W.2d 39, 44 (Neb. 1983); see 
also Neb. Rev. Stat. 25-21,180 (2017). Damage to the 
defective product itself, however, may be recovered 
under the doctrine of strict liability in tort “where 
the damage occurred as a result of a sudden, vio-
lent event and not as a result of an inherent defect 
that reduced the property’s value without inflicting 
physical harm to the product.” Nat’l Crane Corp., 332 
N.W.2d at 43.

In Dobrovolny v. Ford Motor Co., the Nebraska 
Supreme Court demonstrated the applicability of the 
economic loss doctrine. Dobrovolny v. Ford Motor 
Co., 793 N.W.2d 445 (Neb. 2011). In this case, the 
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sole damage was done to the Plaintiff’s truck when it 
caught fire in his driveway, the fire touching nothing 
else in the vicinity and harming no other property or 
people. Id. at 445. The Court held that the principles 
of contract law and the express and implied warran-
ties that came with the car were designed to reprieve 
the exact kind of economic loss experienced in this 
case and held that the Plaintiff’s strict liability doc-
trine was thus barred by the economic loss doctrine. 
Id. at 449–50.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

A pattern instruction is available which sets out the 
burden of proof in strict liability actions against the 
manufacturer (NJI 2d 11.20), with separate instruc-
tions defining manufacturing defect (NJI 2d 11.21), 
design defect (NJI 2d 11.22), insufficient warning 
(NJI 2d 11.23), and unreasonably dangerous (NJI 2d 
11.24).

Design Defect

To recover in strict liability for a defectively designed 
product, the plaintiff must prove: (1) the product was 
in a defective condition when it was placed on the 
market and left the defendant’s possession; (2) the 
defect was the proximate or a proximately contrib-
uting cause of plaintiff’s injury sustained while the 
product was being used in the way and for the gen-
eral purpose for which it was designed and intended; 
(3) the defect, if existent, rendered the product 
unreasonably dangerous and unsafe for its intended 
use; and, (4) plaintiff’s damages were a direct and 
proximate result of the alleged defect. Delgado v. 
Inryco, Inc., 433 N.W.2d 179, 185 (Neb. 1988); see also 
Rahmig v. Mosley Mach. Co., 412 N.W.2d 56, 69 (Neb. 
1987); Haag v. Bongers, 589 N.W.2d 318, 328 (Neb. 
1999). A product is defectively designed “if it fails to 
perform as safely as an ordinary consumer would 
expect when it is used in a manner either intended 
by the manufacturer or reasonably foreseeable by 
the manufacturer.” NJI 2d 11.22. However, an inter-
vening criminal act generally negates the causal link 
between the alleged defect and the damages claimed. 
Stahlecker v. Ford Motor Co., 667 N.W.2d 244, 258–
59 (Neb. 2003).

Manufacturing Defect

When a product differs from the manufacturer’s 
intended result or from apparently identical prod-
ucts from the same manufacturer, the product is 
said to have a manufacturing defect. NJI 2d 11.21. 
The plaintiff must prove, by a preponderance of the 
evidence, that the manufacturer placed the product 
on the market, that the product was defective in one 
or more of the ways claimed by the plaintiff when 
it left the manufacturer’s possession, and that the 
defect made the product unreasonably dangerous 
for intended or reasonably foreseeable uses. NJI 2d 
11.20 (based in part on the relevant instructions 
from Erickson v. Monarch Indus., Inc., 347 N.W.2d 
99 (Neb. 1984), and Kohler v. Ford Motor Co., 191 
N.W.2d 601 (Neb. 1971)).

Failure to Warn

A product may be considered defective if a manufac-
turer does not adequately provide sufficient warn-
ings. A sufficient warning is one that informs the 
user of any risk of harm an ordinary user would not 
readily recognize while using the product in a man-
ner that the manufacturer could reasonably foresee. 
NJI 2d 11.23. Generally, a manufacturer does not 
have a duty to warn a user unless the product would 
be unreasonably dangerous without such warning. 
Comment to NJI 2d 11.23. An unreasonably danger-
ous product is one that creates a risk of harm that 
is greater than an ordinary foreseeable user would 
contemplate. NJI 2d 11.24. The general elements of 
proof for strict liability of a manufacturer apply. See 
NJI 2d 11.20.

Post-Sale Duties

The Comment to NJI 2d 11.30 provides that “[t]he 
defendant’s duty… is not changed by the fact that 
the defendant did not supply the product in ques-
tion directly to the plaintiff or the person using the 
product when the plaintiff was allegedly injured.” See 
Rose v. Buffalo Air Serv., 104 N.W.2d 431, 445 (Neb. 
1960) (stating that persons “may… recover from such 
manufacturer for damages to his property caused by 
[the manufacturer’s] negligence in the same manner 
that such a remote vendee or other third person may 
recover for personal injuries.”). The general rule 
regarding the manufacturer’s liability to persons 
other than the purchaser does not apply to situations 
in which the nature of the article makes resale by 
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the purchaser improbable, or the product was made 
to specification for a particular purchaser. Morris v. 
Chrysler Corp., 303 N.W.2d 500, 503 (Neb. 1981).

Vendor or Distributor

A products liability suit based on strict liability may 
not be brought against the seller or lessor of a prod-
uct “unless the seller or lessor is also the manufac-
turer of the product or the part thereof claimed to be 
defective.” Neb. Rev. Stat. §25-21,181 (2017).

Proof in Negligence Actions
Pattern Jury Instructions

Pattern instructions are available for negligence 
liability of a manufacturer or supplier (NJI 2d 11.10), 
and for determining negligence for failure to warn 
(NJI 2d 11.11). The burden of proof for negligence, in 
general, is at NJI 2d 2.01.

Design Defect

In a products liability action, a plaintiff suing under 
a negligence theory must establish that the defen-
dant had a duty, that the breach caused the plaintiff’s 
injuries, and that the plaintiff was damaged. See 
Jay v. Moog Auto., Inc., 652 N.W.2d 872 (Neb. 2002) 
(to establish a prima facie case in negligence in a 
products liability case based upon negligent design, 
a plaintiff needs to establish some evidence of duty, 
breach, causation, and damages); Morris v. Chrysler 
Corp., 303 N.W.2d 500 (Neb. 1981). The plaintiff 
must prove by a preponderance of the evidence that 
the defendant failed to use reasonable care to see 
that the product was safe for its intended use, and 
this failure was the proximate cause of some dam-
age to the plaintiff. NJI 2d 11.10; see also Rahmig 
v. Mosley Mach. Co., 412 N.W.2d 56, 67–68 (Neb. 
1987). Formerly, a plaintiff in a negligent design 
case was required to prove the existence of a feasible 
substitute product free from defect, or a practical, 
alternative, but safer design. This requirement was 
eliminated in Rahmig, 412 N.W.2d at 81–82.

On the issue of proximate cause, a manufacturer 
or seller of a product owes no duty to protect a con-
sumer from a criminal act committed at the scene 
of a product failure, absent a special relationship. 
Stahlecker v. Ford Motor Co., 667 N.W.2d 244, 257 
(Neb. 2003).

Manufacturing Defect

“In a cause of action based on negligence [in man-
ufacture], the question involves the manufacturer’s 
conduct, that is, whether the manufacturer’s conduct 
was reasonable in view of the foreseeable risk of 
injury….” Rahmig v. Mosley Mach. Co., 412 N.W.2d 
56, 67 (Neb. 1987); see also Freeman v. Hoffman- La 
Roche, Inc., 618 N.W.2d 827, 841 (Neb. 2000). The 
elements of manufacturing defect claims there-
fore align with elements that need to be shown 
in design defect claims. See “Negligence: Design 
Defect,” supra.

Failure to Warn

To prove negligence of manufacturer or supplier for 
failure to warn that the product was dangerous, the 
plaintiff must show, by a preponderance of the evi-
dence, that: the defendant made, supplied, sold, or 
distributed the product; the defendant knew or had 
reason to know that the product was dangerous for 
its intended uses; the defendant knew or had reason 
to know that foreseeable users would not realize the 
danger; the defendant failed to provide foreseeable 
users with adequate warnings of that danger; and 
this failure proximately caused some damage to the 
plaintiff. NJI 2d 11.11.

There may be no duty to warn and liability will 
not lie if the user knew or should have known “of the 
potential danger, especially when the user is a pro-
fessional who should be aware of the characteristics 
of the product.” Strong v. E.I. DuPont de Nemours 
Co., 667 F.2d 682, 687 (8th Cir. 1981) (interpreting 
Nebraska law); see also Crook v. Kaneb Pipe Line 
Operating P’ship, 231 F.3d 1098, 1102 (8th Cir. 2000); 
Krajewski v. Enderes Tool Co., 469 F.3d 705, 710 (8th 
Cir. 2006) (holding that the lack of warning is not 
the proximate cause of the injury under Nebraska 
products liability law if, despite deficient warnings, 
a user is fully aware of the danger which a warning 
would alert him or her of). Likewise, neither the 
manufacturer nor the supplier has a duty to warn 
against all dangers that may occur as a result of 
product misuse. Erickson v. Monarch Indus., Inc., 347 
N.W.2d 99, 109 (Neb. 1984).

Vendor or Distributor

Same as “Negligence: Design Defect,” supra.
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Evidence
Qualification of Expert Witness
Nebraska has adopted the Daubert standards for 
determining the admissibility of expert testimony. 
Schafersman v. Agland Coop., 631 N.W.2d 862, 876–
77 (Neb. 2001) (discussing Daubert v. Merrell Dow 
Pharmaceuticals, Inc., 509 U.S. 579, 113 S. Ct. 2786, 
125 L. Ed. 2d 469 (1993)).

Spoliation of Evidence
The defense of spoliation of evidence is available 
only when there is substantial indication that a party 
intentionally destroyed evidence under its control, 
and did so in bad faith. If established, the jury may 
be instructed on the inference that the evidence was 
unfavorable to the party’s case. See State v. Davlin, 
639 N.W.2d 631, 649 (Neb. 2002). This instruction is 
appropriate only where substantial evidence exists 
to support findings that the evidence had been in 
existence, in the possession or under the control of 
the party against whom the inference may be drawn; 
that the evidence would have been admissible at 
trial; and that the party responsible for the destruc-
tion of the evidence did so intentionally and in bad 
faith. Id.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
The manner and method by which process may be 
served include personal service, residence service, 
and certified mail service, as set out in Section 
25-505.01 of the Nebraska Revised Statutes (2017). 
Personal service must be delivered by a sheriff of 
the county where service is made, or by any person, 
organization or business that is not a party to the 
action, nor has an interest in the action. Neb. Rev. 
Stat. §25-506.01 (2017).

Service on a corporation is set out in Neb. Rev. 
Stat. §25-509.01(2017), which allows for “service 
upon any officer, director, managing agent, or reg-
istered agent, or by leaving the process at the cor-
poration’s registered office with a person employed 
therein, or by certified mail or designated delivery 
service to the corporation’s registered office.”

Political subdivisions may be served by serving 
the chief executive officer, clerk, secretary, or other 
official whose duty it is to maintain the official 

records, or any member of the governing board or 
body, or by certified mail or designated delivery 
service to the principal office of the political subdi-
vision. Neb. Rev. Stat. §25-510.02(3) (2017). The State 
of Nebraska, or any state agency, may be served by 
delivering process to the office of the Attorney Gen-
eral. Neb. Rev. Stat. §25-510.02(1) (2017).

Constructive and substituted service is allowed 
pursuant to court order where attempts to perfect 
actual service are unsuccessful. Neb. Rev. Stat. §25-
517.02 et seq. (2017). A party may waive service by 
entering a voluntary appearance. Neb. Rev. Stat. §25-
516.01(1) (2017).

Service is permitted on corporations or individ-
uals outside of Nebraska for acts performed in the 
state as set out in Sections 25-535 to 25-541 of the 
Nebraska Revised Statutes (2017). A Nebraska court 
may exercise personal jurisdiction over a person if 
that person acting directly or by an agent:

1) transacts any business in Nebraska;
2) contracts to supply services or things 

in Nebraska;
3) causes a tortious injury by an act or omis-

sion in Nebraska;
4) causes tortious injury in Nebraska by an 

act of omission outside Nebraska “if the 
person regularly does or solicits business, 
engages in any other persistent course of 
conduct, or derives substantial revenue 
from goods used or consumed or services 
rendered, in this state;”

5) has an interest in, uses, or possesses real 
property in Nebraska;

6) contracts “to insure any person, property, 
or risk located within this state at the time 
of contracting;”

7) has any other contact or relationship with 
Nebraska sufficient to provide a basis 
for the exercise of personal jurisdiction 
consistent with the Constitution of the 
United States.

Neb. Rev. Stat. §25-536 (2017); see also Robinson v. 
Nabco, Inc., 641 N.W.2d 401 (Neb. 2002) (placing 
alternator into stream of commerce in Missouri did 
not establish purposeful contacts with Nebraska). 
Service may be effected upon individuals and cor-
porations outside the state by any manner of service 
allowed by Nebraska law, as allowed by the laws 
of the place of service, as directed by the foreign 
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authority in response to a letter rogatory, or as 
directed by the court. Neb. Rev. Stat. §25-540 (2017).

Answer Time
Effective January 1, 2003, Nebraska implemented 
rules of pleading patterned after the Federal Rules of 
Civil Procedure. See Nebraska Rules of Pleading in 
Civil Actions, Rules 1–16, inclusive. The defendant 
must file a responsive pleading or answer within 
thirty days after service of the summons and the 
complaint. Rule 12(a)(1).

Particularly with which Affirmative 
Defenses must be Raised
The burden of both pleading and proving affirmative 
defenses is upon the defendants, and when they fail 
to do so they cannot recover upon mere argument 
alone. First Nat’l Bank, Stromsburg v. Benedict Con-
sol. Indus., Inc., 402 N.W.2d 259 (Neb. 1987); see also 
Hill v. City of Lincoln, 541 N.W.2d 655 (Neb. 1996). A 
plaintiff must specifically plead affirmative defenses 
using ordinary and concise language. A defense need 
not be pled in a particular form; it is sufficient to 

allege facts that support the assertion. Cass Constr. 
Co. v. Brennan, 382 N.W.2d 313, 317 (Neb. 1986); 
see also Diefenbaugh v. Rachow, 508 N.W.2d 575 
(Neb. 1993).
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