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Restatement (Third) of Torts: 
Products Liability
Nevada courts have yet to adopt the Third Restate-
ment in the products liability context. However, in 
Rivera v. Philip Morris, 209 P.3d 271 (Nev. 2009), the 
Nevada Supreme Court followed one of the com-
ments to Section 2 of the Third Restatement. Id. at 
195–96, 277 (citing Restatement (Third) of Torts: 
Products Liability §2 cmt. (1998)).

Choice of Law
In determining choice of law matters in tort actions, 
Nevada has adopted the “most significant relation-
ship” test set forth in Section 145 of the Restatement 
(Second) of Conflict of Laws, unless another, more 
specific section of the Second Restatement applies to 
the particular tort. Gen. Motors, Inc. v. Eighth Jud. 
Dist. Ct., 134 P.3d 111, 113, 116 (Nev. 2006) (over-
ruling choice of law analysis of Motenko v. MGM 
Distrib., Inc., 921 P.2d 933 (1996)). Analysis of the 
Restatement’s significant relationship test begins 
with the premise that the rights and liabilities of par-
ties with respect to a tort issue are governed by the 
local law of the state that, with respect to that issue, 
has the most significant relationship to the occur-
rence and the parties under the principles stated in 
section 6 of the Restatement (Second) of Conflict of 
Laws. Gen. Motors, 134 P.3d at 116. Section 6 identi-
fies the following principles:

1) A court, subject to constitutional restric-
tions, will follow a statutory directive of its 
own state on choice of law.

2) When there is no such directive, the factors 
relevant to the choice of the applicable rule 
of law include:
a) the needs of the interstate and interna-

tional systems;
b) the relevant policies of the forum;
c) the relevant policies of other interested 

states and the relative interests of those 

states in the determination of the par-
ticular issue;

d) the protection of justified expectations;
e) the basic policies underlying the partic-

ular field of law;
f) certainty, predictability, and uniformity 

of result; and
g) ease in the determination and applica-

tion of the law to be applied.
Gen. Motors, 134 P.3d at 116–17. In Gen. Motors, the 
Court discussed these principles are not intended to 
be exclusive and no one principle is weighed more 
heavily than another. Id. at 117.

The Nevada Supreme Court has adopted Section 
146 of the Restatement (Second) of Conflict of Laws 
for determining the choice of law for personal injury 
tort actions. Wyeth v. Rowatt, 244 P.3d 765, 775 (Nev. 
2010) (citing Gen. Motors Corp., 134 P.3d at 117). 
Unless a party presents evidence that another state 
has a more significant relationship with the parties 
and the allegedly tortious conduct, the Court applies 
the general rule under Section 146 that the state’s 
law where the injury occurred governs the rights and 
liabilities of the parties. Id. at 775–76 (citing Restate-
ment (Second) of Conflict of Laws §146 (1971); Gen. 
Motors Corp., 134 P.3d at 117).

Available Defenses
Assumption of Risk
Assumption of risk is a defense to a strict products 
liability claim. Cent. Tel. Co. v. Fixtures Mfg. Corp.. 
738 P.2d 510, 512 (Nev. 1987); Young’s Mach. Co. v. 
Long, 692 P.2d 24, 25 (Nev. 1984). The defendant 
must show: (1) that the plaintiff actually knew and 
appreciated the particular risk or danger created by 
the defect; (2) that the plaintiff voluntarily encoun-
tered the risk while realizing the danger; and (3) that 
the plaintiffs decision to voluntarily encounter the 
known risk was unreasonable. Cent. Tel., 738 P.2d at 
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512 (citing Johnson v. Clark Equip. Co., 547 P.2d 132 
(Or.1976)). See also Rowell v. Powerscreen Int’l, Ltd., 
808 F. Supp. 1459, 1463 (D. Nev. 1992).

Assumption of risk is also applicable to negli-
gence claims. Express assumption of the risk is 
a viable defense to a negligence claim. Turner v. 
Mandalay Sports Entm’t, LLC, 180 P.3d 1172, 1177 
(Nev. 2008). Although not treated as an affirmative 
defense, implied assumption of inherent risks to a 
particular activity is addressed in the court’s initial 
analysis of whether a duty is owed in some cases. 
See id. at 1177 (overruling earlier case that held 
primary implied assumption of the risk of inher-
ent risks to an activity was abolished by Nevada’s 
comparative negligence statute and discussing that 
primary implied assumption of the risk should be 
evaluated as part of the court’s initial analysis of 
whether a duty is owed in a negligence claim, as 
opposed to an affirmative defense to be decided by 
the jury).

Comparative Fault/Contributory Fault
Strict Liability

Comparative fault principles do not apply to strict 
liability cases. Young’s Mach. Co. v. Long, 692 P.2d 
24, 25 (Nev. 1984); Jeep Corp. v. Murray, 708 P.2d 
297, 301 (Nev. 1985) (superseded by statute on 
other grounds).

Negligence

The comparative negligence of the plaintiff or the 
plaintiff’s decedent does not bar recovery if that 
negligence was not greater than the negligence or 
gross negligence of the parties from whom recov-
ery is sought. Nev. Rev. Stat. §41.141(1) (2017). 
“Negligence” is the failure to do something that a 
reasonably careful person would do, or the doing of 
something which a reasonably careful person would 
not to, to avoid injury to themselves or others, under 
circumstances similar to those shown by the evi-
dence; it is the failure to use ordinary or reasonable 
care. Nevada Jury Instructions- Civil, 2011 Edition; 
Instr. 4NG.12 (hereinafter “Nev. J.I.”). “Ordinary” or 
“reasonable” care is the care which persons of ordi-
nary prudence would use in order to avoid injury to 
themselves or others under circumstances similar to 
those shown by the evidence. Nev. J.I. 4NG.12.

Seat Belts—Failure to Use
Failure to use a seatbelt is not a defense to strict 
liability. Although non-use may be a factor in 
determining damages or an enhanced injury, a 
Nevada statute precludes the consideration of 
non-use as negligence or causation. Nev. Rev. Stat. 
§484D.495(4)(b) (2017); see also Nev. J.I. 4.NG.36. 
The statute requires adults riding in cars to wear 
seatbelts but states non-use of a seatbelt “[m]ay not 
be considered as misuse or abuse of a product or as 
causation in any action brought to recover damages 
for injury to a person or property resulting from the 
manufacture, distribution, sale or use of a product.” 
Nev. Rev. Stat. §484D.495(4)(c) (2017); but see BMW 
v. Roth, 252 P.3d 649, 660 (Nev. 2011) (discussing 
that wording of Nev. Rev. Stat. §484D.495(4)(b) 
and (c) (2017) suggests that these sections only bar 
evidence in a civil case that a party’s actions con-
stituted a violation of the law, but not evidence of 
the underlying conduct, which would prevent use 
of the seatbelt statute to establish duty or fault, but 
would not prevent admissibility of the underlying 
fact that a seatbelt was not worn). Violation of the 
motor vehicle child restraint law is not to be consid-
ered negligence in any civil action. Nev. Rev. Stat. 
§484B.157(6)(a) (2017).

Misuse of Product
Product defendants are entitled to assume their 
products will not be subjected to abnormal and 
unintended uses; consequently, no liability follows 
from an injury resulting from an abnormal or unin-
tended use. Gen. Elec. Co. v. Bush, 498 P.2d 366, 369 
(Nev. 1972) (abrogated on other grounds); Young’s 
Mach. Co. v. Long, 692 P.2d 24, 25 (Nev. 1984). How-
ever, the use of a product in a manner which a man-
ufacturer should reasonably anticipate is not “misuse 
or abuse.” Crown Controls Corp. v. Corella, 639 P.2d 
555, 557 (Nev. 1982); see also Robinson v. G.G.C., Inc., 
808 P.2d 522 (Nev. 1991).

A product must include warnings adequately 
communicating dangers that may result from its use 
or foreseeable misuse. Lewis v. Sea Ray Boats, Inc., 65 
P.3d 245, 249 (Nev. 2003) (quoting Fyssakis v. Knight 
Equip. Corp., 826 P.2d 570, 571–572 (Nev. 1992)); see 
also Yamaha Motor Co., U.S.A. v. Arnoult, 955 P.2d 
661 (Nev. 1998).

Strict liability may be imposed even though the 
product is faultlessly made if it was unreasonably 
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dangerous to place the product in the hands of the 
user without suitable and adequate warning con-
cerning safe and proper use. Outboard Marine Corp. 
v. Schupbach, 561 P.2d 450, 453 (Nev. 1977). Warn-
ings in the context of products liability claims must 
be: (1) designed to reasonably catch the consumer’s 
attention; (2) in language that is comprehensible and 
gives a fair indication of the specific risks attendant 
to the use of the product; and (3) of sufficient inten-
sity justified by the magnitude of the risk. Lewis, 65 
P.3d at 250 (citing Pavlides v. Galveston Yacht Basin, 
Inc., 727 F.2d 330 (5th Cir. 1984)).

In a bottle explosion case, the Nevada Supreme 
Court found no merit to the defendant’s suggestion 
that a sharp external blow to the bottle constituted 
misuse, relieving it of liability. The court noted that 
an external blow occurs as an incident of normal 
handling by the typical shopper. Van Duzer v. Sho-
shone Coca Cola Bottling Co., 741 P.2d 811, 813–14 
(Nev. 1987).

Unforeseeable, Unanticipated, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
A substantial alteration to a product will gen-
erally shield a manufacturer from liability for 
injury that results from the alteration. Robinson 
v. G.G.C., Inc., 808 P.2d 522, 525 (Nev.1991) (cit-
ing Gasdiel v. Fed. Press Co., 396 N.E.2d 1241 (Ill. 
App. Ct. 1979)). If the “alteration is insubstantial, 
foreseeable, or did not actually cause the injury,” 
the manufacturer will remain liable for a defective 
product. Id. The defendant manufacturer nor-
mally has the burden of proving a product alter-
ation. Andrews v. Harley Davidson, Inc., 796 P.2d 
1092, 1097 (Nev.1990).

Unavoidably Unsafe Products
Under strict liability principles in Nevada, drug 
manufacturers may be held liable in tort even when 
the drug is “properly prepared and marketed” (i.e., 
non- negligently) and even when the known danger 
inherent in the drug may be “reasonable.” Allison v. 
Merck & Co., 878 P.2d 948, 954 (Nev.1994).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Nevada case law does not support “open and obvi-
ous” conditions as an express affirmative defense, 
although in Gen. Elec. Co. v. Bush, 498 P.2d 366 (Nev. 
1972), the Nevada Supreme Court held that warnings 
need not be given against dangers which are gener-
ally known. Id. at 369 (abrogated on other grounds). 
Although appropriateness and adequacy of warnings 
are questions left to the trier of fact, the language in 
Gen. Elec. v. Bush will likely be strictly interpreted. 
See, e.g., Yamaha Motor Co., U.S.A. v. Arnoult, 955 
P.2d 661 (Nev. 1998); see also Rivera v. Philip Morris, 
209 P.3d 271 (Nev. 2009) (declining to adopt in strict 
products liability failure to warn cases a heeding 
presumption that would allow fact-finder to presume 
an injured plaintiff would have heeded an adequate 
warning if one had been given).

Informed Intermediary
The Nevada Supreme Court has adopted the learned 
intermediary defense in the context of pharmacist/
customer tort litigation and has held that pharma-
cists have no duty to warn of the generalized risks 
of prescription medications; however, a pharma-
cist’s liability is not foreclosed if the pharmacist has 
knowledge of a customer- specific risk. Klasch v. Wal-
green Co., 264 P.3d 1155, 1157–58 (Nev. 2011).

Sealed Containers
Sealed containers do not provide a defense (although 
a vendor may be entitled to indemnity from the 
manufacturer; see “Indemnification,” infra); see also 
Van Duzer v. Shoshone Coca Cola Bottling Co., 741 
P.2d 811 (Nev. 1987).

Fault of Others
The Nevada workers’ compensation system (set up by 
the Nevada Industrial Insurance Act, or “NIIA”) pro-
vides the exclusive remedy of an employee against 
his employer for workplace injuries. See Firth v. 
Harrah S. Shore Corp., 552 P.2d 337 (Nev. 1976); see 
also Oliver v. Barrick Goldstrike Mines, 905 P.2d 168 
(Nev. 1995). There is no “dual capacity” doctrine in 
Nevada. Noland v. Westinghouse Elec. Corp., 628 P.2d 
1123, 1124–25 (Nev. 1981). Claims for tort damages 
in connection with workplace injuries are only sus-
tainable against persons or entities other than a stat-
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utory employer or a person in the same employ. See 
Nev. Rev. Stat. §§616C.215(2)(a) (2017); 616B.612(4); 
616A.020(1); Lipps v. S. Nev. Paving, 998 P.2d 1183, 
1185 (Nev. 2000).

Absent an express indemnification agreement or 
an independent duty between the employer and the 
third party, an employer will not be liable to a third 
party for indemnification arising out of an injury 
to an employee. Am. Fed. Sav. Bank v. County of 
Washoe, 802 P.2d 1270, 1273–74, 1276 (Nev. 1990) 
(employer not immune under the NIIA when express 
contract requires employer to indemnify a third 
party for compensation paid by the third party to the 
employer’s employee). Employers are also immune 
from third party claims for indemnity brought by 
those who supply defective products. Outboard 
Marine Corp. v. Schupbach, 561 P.2d 450, 454 (Nev. 
1977); but see Nev. Power Co. v. Haggerty, 989 P.2d 
870 (Nev. 1999).

In negligence actions, the negligence of the 
plaintiff is compared with the negligence of all the 
defendants who are parties to the action. Assessing 
culpability to nonparties is precluded. Nev. Rev. 
Stat. §41.141(2017); Warmbrodt v. Blanchard, 692 
P.2d 1282, 1286 (Nev. 1984) (superseded by statute 
on other grounds). In an action where the plaintiff 
recovers against more than one defendant and the 
plaintiff is determined to be comparatively negligent, 
each defendant is severally liable to the plaintiff only 
for the percentage of negligence attributed to that 
defendant. Nev. Rev. Stat. § 41.141(4) (2017). This 
statutory section does not affect joint and several lia-
bility of the defendants in actions based upon strict 
liability; an intentional tort; the emission, disposal, 
or spillage of a toxic or hazardous substance; the 
concerted acts of the defendants; or an injury to any 
person or property resulting from a product which is 
manufactured, distributed, sold, or used in Nevada. 
Nev. Rev. Stat. § 41.141(5) (2017).

Manufacturers cannot escape liability by delegat-
ing their duty to warn to others. Allison v. Merck & 
Co., 878 P.2d 948, 959 (Nev. 1994).

Preemption
The Federal Insecticide, Fungicide, and Rodenticide 
Act occupies the entire field of pesticide labeling and 
implicitly preempts state tort claims based on failure 
to adequately label the pesticide. Davidson v. Velsi-

col Chem. Corp., 834 P.2d 931, 936 (Nev. 1992), cert. 
denied, 507 U.S. 1051 (1993).

Claimants’ decisions not to pursue claims under 
the National Childhood Vaccine Injury Act did not 
preclude them from pursuing their product liability 
claims under state law if they elected to do so. Alli-
son v. Merck & Co., 878 P.2d 948, 960–61 (Nev. 1994).

Compliance with Standards
Strict Liability

Regulatory standards have been admissible as evi-
dence to rebut a defense that a product was state of 
the art. Robinson v. G.G.C., Inc., 808 P.2d 522, 526 
(Nev. 1991) (discussing that a plaintiff should have 
been permitted to admit evidence of a government 
standard released three years after allegedly defec-
tive product was manufactured and other designs 
available at the time product was made to rebut the 
defendant’s claim that its machine was state of the 
art). However, it is unclear if compliance with stan-
dards is an affirmative defense to a strict products 
liability claim in Nevada. See Volvo Cars of N. Am., 
Inc. v. Ricci, 137 P.3d 1161, 1162–64 (Nev. 2006) 
(declining to answer certified questions of whether 
evidence of product’s compliance with government 
standards is admissible as a defense to liability 
under Nevada law or whether, in a strict liability 
action a product’s conformity or non- conformity to 
industry practices is admissible as a defense under 
Nevada law).

Negligence

Proof of compliance with an administrative regula-
tion is not proof of due care as a matter of law, but 
is only evidence of such care. Price v. Sinnott, 460 
P.2d 837, 840 (Nev. 1969) (citing Lightenburger v. 
Gordon, 407 P.2d 728 (Nev. 1965)). Whether a person 
has conformed to a custom that has grown up in a 
given locality or business is relevant and ought to be 
considered but is not necessarily controlling on the 
question of whether or not the person exercised ordi-
nary care. Nev. J.I. 4NG.28.

Government Contractor Defense
This defense is rejected in the pharmaceuticals/
vaccine context and would likely pertain only to 
military products with specifications supplied by the 
government. See Allison v. Merck & Co., 878 P.2d 948, 
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959–60 (Nev. 1994). Where a unique federal interest 
is involved, federal common law would apply. See 
Boyle v. United Techs. Corp., 487 U.S. 500 (1988).

State-of-the-Art
The Nevada Supreme Court has stated, “[W]e must 
require manufacturers to make their products as 
safe as commercial feasibility and the state of the art 
will allow.” Robinson v. G.G.C., Inc., 808 P.2d 522, 
524 (Nev. 1991). In Robinson, the court discussed 
that after a defense expert testified that the design of 
a box- crushing machine that injured the plaintiff’s 
hand was reasonably safe and state of the art, the 
plaintiff should have been permitted to dispute that 
claim with alternative designs available at the time. 
Id. at 525–26. The Nevada Supreme Court has dis-
cussed the “commercial feasibility” of utilizing other 
materials or designs. See McCourt v. J.C. Penney Co., 
734 P.2d 696 (Nev. 1987); Jacobson v. Manfredi, 679 
P.2d 251 (Nev. 1984). When commercial feasibility 
is in dispute, the court must permit the plaintiff to 
impeach the defense expert with evidence of alter-
native design. McCourt, 734 P. 2d at 698. Therefore, 
evidence of state of the art or commercial feasibility 
is admissible by the defense, although the plaintiff 
must be allowed an opportunity to rebut same.

Privity of Contract
Vertical privity (when a buyer/one in the buyer’s 
place is attempting to take advantage of warranties 
made by parties who did not sell to the buyer) is not 
required in actions for personal or property injury 
caused by defective products. Hiles Co. v. Johnston 
Pump Co., 560 P.2d 154, 157 (Nev. 1977). In Hiles, 
the court discussed that a lack of privity between 
a buyer and manufacturer does not preclude an 
action against the manufacturer for the recovery of 
economic losses caused by a breach of warranty. Id. 
at 157. Nevada Revised Statutes Section 104A.2209 
(2017) provides for an implied warranty of mer-
chantability in finance lease agreements despite a 
lack of privity. Vacation Vill., Inc. v. Hitachi Am., 874 
P.2d 744, 747 (Nev. 1994). “Horizontal” privity (when 
the injured party is trying to place himself/herself 
in the position of the buyer and take advantage of 
warranties made to the buyer) is required unless the 
plaintiff is a member of the buyer’s family or a guest 
in the buyer’s home. See Nev. Rev. Stat. §104.2318 

(2017); Zaika v. Del E. Webb Corp., 508 F. Supp. 1005, 
1012 (D. Nev. 1981).

In Nev. Contract Servs., Inc. v. Squirrel Cos., 68 
P.3d 896 (Nev. 2003), the Nevada Supreme Court 
concluded that it is too burdensome to require a 
plaintiff to prove precisely why a product does not 
work in a breach of warranty action. Id. at 899–900. 
The court held that a plaintiff need not show the 
specific technical cause of a product’s malfunction in 
order to sustain its causation burden in a breach of 
warranty cause of action. Id. at 900.

Disclaimers of Liability
A disclaimer is generally not effective in a strict lia-
bility action. A disclaimer may not necessarily avoid 
liability in personal injury actions, although express 
assumption of risk is recognized. In Mizushima v. 
Sunset Ranch, Inc., 737 P.2d 1158 (Nev. 1987) (over-
ruled in part by Turner v. Mandalay Sports Entm’t, 
LLC, 180 P.3d 1172 (Nev. 2008) on the basis that 
primary implied assumption of the risk is still recog-
nized and is not abolished by Nevada’s comparative 
fault statute), a rider suffered an accident at a horse 
riding stable and alleged negligence against the 
owner of the stable. Mizushima, 737 P.2d at 1159. The 
Nevada Supreme Court held it was prejudicial error 
to allow evidence of disclaimer language from a doc-
ument signed by the plaintiff rider where there was 
no indication on the form that invitees were consent-
ing to assume the risk of injury caused by the stable’s 
own negligence. Id. at 1161. Nor was there extrinsic 
evidence of discussions concerning liability when 
the document was signed. Id.

Implied warranties may be modified or excluded 
by appropriate conspicuous language. Nev. Rev. Stat. 
§104.2316 (2017). A disclaimer written conspicuously 
was sufficient to preclude the existence of implied 
or expressed oral warranties under a lease agree-
ment for a communications system in Bill Stremmel 
Motors, Inc. v. IDS Leasing Corp., 514 P.2d 654, 656 
(Nev. 1973); accord, Sierra Creek Ranch, Inc. v. J.I. 
Case, 634 P.2d 458 (Nev. 1981).

Failure to Mitigate Damages
As a general rule, an injured party cannot recover 
for damages that could have been avoided by the 
exercise of reasonable care. Connor v. S. Nev. Paving, 
Inc., 741 P.2d 800, 801 (Nev. 1987); Automatic Mer-
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chandisers, Inc. v. Ward, 646 P.2d 553, 554–55 (Nev. 
1982) (in personal injury case court stated that it is 
unquestioned that an injured person cannot recover 
damages which could have been avoided by the exer-
cise of reasonable care, but it was not error to decline 
to give failure to mitigate damages instruction for 
party’s refusal to undergo elective surgery because 
party’s condition had improved with conserva-
tive treatment).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Strict products liability applies to property damage 
as well as to personal injury. Oak Grove Investors v. 
Bell & Gossett Co., 668 P.2d 1075, 1080 (Nev. 1983) 
(overruled on other grounds). However, a plaintiff 
may not recover purely economic losses under the-
ories of strict product liability or negligence absent 
damage to person or property other than the product 
itself. Nat’l Union Fire Ins. Co. v. Pratt & Whitney 
Canada, Inc., 815 P.2d 601, 603, 604–05 (Nev. 1991); 
Local Joint Executive Bd. of Las Vegas, Culinary 
Workers Union v. Stern, 651 P.2d 637, 638 (Nev. 1982); 
Calloway v. City of Reno, 993 P.2d at 1264–65, 1267 
(Nev. 2000) (superseded by statute on other grounds).

Statutes of Limitation
For personal injuries or death, the statutory lim-
itation period is two years for both strict liability 
and negligence actions. Nev. Rev. Stat. §11.190(4)(e) 
(2017); see also Campos v. New Direction Equip. Co., 
No.2:08-CV-00286, 2009 WL 114193 (D. Nev. Jan. 
16, 2009). The limitation period is three years for 
actions seeking damages to personal property. Nev. 
Rev. Stat. §11.190(3)(c) (2017); Hartford Ins. Group v. 
Statewide Appliances, Inc., 484 P.2d 569, 571 (Nev. 
1971). For tortious damage to real property the stat-
ute of limitations is four years. Oak Grove Investors 
v. Bell & Gossett Co., 668 P.2d 1075, 1078 (Nev. 1983) 
(repudiated on other grounds); see also Hanneman 
v. Downer, 871 P.2d 279, 287, n.8 (Nev. 1994), cert. 
denied, 513 U.S. 928 (1994). One should carefully 
analyze the nature of the claim to assess the appli-
cable statute of limitations. See Meadows v. Sheldon 
Pollack Corp., 556 P.2d 546, 546 (Nev. 1976) (where 
gravamen of action sounded in tort the two year lim-
itations period applied).

The statute of limitations is tolled during a 
claimant’s minority (under 18 years). Nev. Rev. Stat. 
§11.250 (2017); Parker v. Chrysler Motors Corp., 502 
P.2d 111, 112 (Nev. 1972). A defendant’s absence from 
the state may toll the limitations provisions if the 
defendant is not subject to service of process because 
of the defendant’s absence. Nev. Rev. Stat. §11.300 
(2017); see Simmons v. Trivelpiece, 643 P.2d 1219 
(Nev. 1982).

Statutes of Repose
General Exceptions/Limitations

The apparent purpose of statutes of repose is to pro-
tect persons engaged in the planning, design, and 
construction of improvements to real property who 
otherwise would endure unending liability, even 
after they had lost control over the use and mainte-
nance of the improvement. See Nev. Lakeshore Co. v. 
Diamond Elec., Inc., 511 P.2d 113, 114 (Nev. 1973).

Nevada enacted a new statute of repose in 2015, 
which protects owners, occupiers, or any person 
performing or furnishing the design, planning, 
supervision or observation of construction, or the 
construction of an improvement to real property 
from actions for injuries or wrongful death, injuries 
to real or personal property, or any deficiency in con-
struction or improvements to property. The statute 
of repose is six years from the substantial completion 
of the improvement. Nev. Rev. Stat. §11.202 (2017). 
The statute of repose does not apply to claims for 
indemnity or contribution, an action brought against 
an owner or keeper of any hotel on account of liabil-
ity as an innkeeper, or to any person on account of a 
defect in product. Nev. Rev. Stat. §11.202 (2017). The 
date of substantial completion of an improvement 
will be deemed the date on which the final building 
inspection of the improvement is conducted, a notice 
of completion is issued for the improvement, or a 
certificate of occupancy is issued, whichever occurs 
later. Nev. Rev. Stat. §11.2055 (2017). If none of these 
events occurs, the date of substantial completion 
must be determined by the common law. Nev. Rev. 
Stat. §11.2055 (2017). Statutes of repose applicable to 
a claim based on a construction defect governed by 
Nev. Rev. Stat. §§40.600 to 40.695 (2017), inclusive, 
are tolled in certain cases from the time notice of 
the claim is given until the earlier of one year after 
notice of the claim is given or 30 days following 
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mediation or written waiver of mediation. See Nev. 
Rev. Stat. §40.695 (2017).

Statutes of repose protect only those who are 
listed in the statutes. See State v. Cent. Tel. Co., 822 
P.2d 1108 (Nev. 1991). Statutes of repose bar only 
those actions arising out of design and construction- 
related negligence, but not negligent maintenance. 
Davenport v. Comstock Hills-Reno, 46 P.3d 62, 64 
(Nev. 2002).

Other Common Law Defenses
For strict products liability, the defective product 
must be “unreasonably dangerous.” Ward v. Ford 
Motor Co., 657 P.2d 95, 96 (Nev. 1983) (expressly 
rejecting the California viewpoint espoused in Cro-
nin v. J.B.E. Olson Corp., 501 P.2d 1153 (Cal. 1972)); 
see Stickelman v. Moroni, 632 P.2d 1159 (Nev. 1981) 
(strict liability did not apply where pollinating bees 
failed to perform; the court found that the bees were 
simply not dangerous.); but see Allison v. Merck & 
Co., 878 P.2d 948 (Nev. 1994) (criticizing the unrea-
sonably dangerous standard in suit against drug 
manufacturer). The plaintiff must prove that the 
defect existed at the time the product left the hands 
of the manufacturer. See Griffin v. Rockwell Int’l, 
Inc., 620 P.2d 862, 863 (Nev. 1980); see also M&R Inv. 
Co. v. Anzalotti, 773 P.2d 729 (Nev. 1989); Andrews v. 
Harley Davidson, Inc., 796 P.2d 1092 (Nev. 1990).

Evidence of a driver’s intoxication is not relevant 
to whether a vehicle design defect was the proximate 
cause of a driver’s injuries. Andrews, 796 P.2d at 
1095. Warnings will not shield a manufacturer from 
liability where a defect could have been avoided by 
a commercially feasible alternative design available 
at the time the product was placed in the stream of 
commerce. Robinson v. G.G.C., Inc., 808 P.2d 522, 
524–25 (Nev. 1991); Eads v. R.D. Werner Co., 847 P.2d 
1370, 1371 (Nev. 1993).

While criminal or tortious third-party conduct 
typically severs the chain of proximate causation 
between a plaintiff and a defendant, the chain 
remains unbroken when a third party’s interven-
ing intentional act is reasonably foreseeable by the 
defendant. In such event, if the product defect was 
a substantial factor in producing injury, thereby 
constituting the legal cause of injury, then the man-
ufacturer will be held liable. See Price v. Blaine Kern 
Artista, Inc., 893 P.2d 367 (Nev. 1995).

Evidence of a collateral source of payment for an 
injury is not admissible in personal injury actions. 
Proctor v. Castelletti, 911 P.2d 853, 854 (Nev. 1996). 
However, evidence of worker’s compensation pay-
ments is admissible as an exception to the collateral 
source rule. Tri-County Equip. & Leasing, LLC v. 
Klinke, 286 P.3d 593, 595 (Nev. 2012).

Other Statutory Defenses
Firearms and Ammunition

No cause of action for personal injury or death can 
be maintained against a manufacturer or distributor 
of firearms or ammunition. Nev. Rev. Stat. §41.131(1) 
(2017). However, this section does not limit other 
common law rights and does not apply to actions 
against manufacturers and distributors where injury 
or death was due to a defect in design or production 
of the product. Nev. Rev. Stat. §41.131(1)–(2) (2017). 
The capability of firearms and ammunition to cause 
injury or death does not make the product defective. 
Nev. Rev. Stat. §41.131(2) (2017).

Blood and Blood Products

The sale of blood and blood products constitutes, 
as to the transmission of infectious disease, a “ser-
vice” and not a “sale” such that no action for either 
a breach of warranty or, arguably, strict product 
liability may be maintained against a supplier of 
blood products. See Nev. Rev. Stat. §460.010 (2017). 
However, willful misconduct and negligence in the 
handling of blood products are actionable. Nev. 
Rev. Stat. §460.010 (2017); see, e.g., Brown v. United 
Blood Servs., 858 P.2d 391 (Nev. 1993) (blood bank 
could have been liable for supplying blood from 
donor infected with human immunodeficiency virus 
(HIV) only on proof that measures blood bank took 
to screen donors and eliminate contaminated blood 
fell below standards promulgated and practiced 
by industry or by proof that industry standards 
were unacceptably deficient given extent of reliable 
data available to industry at time of the contami-
nated transfusion).

Food Products

No action for an injury or illness resulting from the 
consumption of food distributed without charge may 
be brought against a person who donates food for 
free distribution, or against a non-profit, charitable 



8   Products Liability Defenses: A State-by-State Compendium   Nevada

organization or its employees, unless the injury or 
illness resulted from gross negligence or a willful 
act. Nev. Rev. Stat. §41.491 (2017).

Lender Liability

A lender who lends money, the proceeds of which 
are used by the borrower to finance the design, 
manufacture, construction, repair, modification or 
improvement of real or personal property, is not be 
held liable to the borrower or to third persons for any 
loss or damage caused by any defect in the property 
unless the loss or damage is the result of some other 
action of the lender. Nev. Rev. Stat. §41.590 (2017).

Foreign Corporate Plaintiffs

Foreign corporations failing to qualify to do business 
in Nevada under Nevada Revised Statutes Sections 
80.010 to 80.040 (2017), inclusive, may not com-
mence or maintain any action or proceeding in any 
Nevada state court. Nev. Rev. Stat. §80.055(2) (2017); 
see Sierra Glass & Mirror v. Viking Indus., Inc., 808 
P.2d 512 (Nev. 1991); but see also Exec. Mgmt. v. Ticor 
Title Ins. Co., 38 P.3d 872 (Nev. 2002) (discussing that 
dismissal of action commenced by unqualified for-
eign corporation is too harsh a result and staying the 
action will provide sufficient incentive to encourage 
compliance, although compliance must be prompt). 
Corporations that initially qualify to do business in 
Nevada yet fail to comply with statutorily prescribed 
annual reporting requirements are not precluded 
from commencing or maintaining suits in Nevada 
courts. Resort at Summerlin, L.P. v. Dist. Ct., 40 P.3d 
432, 435 (Nev. 2002).

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury cases, a plaintiff may recover for: 
pain and suffering; loss of earnings; loss of earning 
capacity; loss of future earnings; medical expenses 
incurred and future medical expenses; and aggrava-
tion of pre- existing injuries or disabilities. Nev. J.I. 
5PID.1–5PID.9. See generally Arnold v. Mt. Wheeler 
Power Co., 707 P.2d 1137 (Nev. 1985); Shere v. Davis, 
596 P.2d 499 (Nev. 1979); Sierra Pac. Power Co. v. 
Anderson, 358 P.2d 892 (Nev. 1961).

Negligent infliction of emotional distress 
(“NIED”) is recoverable by close relatives who wit-

ness death or injury of a companion or child. State v. 
Eaton, 710 P.2d 1370 (Nev. 1985), (overruled in part 
on other grounds by State ex rel. Dep’t of Transport. 
v. Hill, 114 Nev. 810, 963 P.2d 480 (Nev. 1998)). In a 
bystander’s action to recover for emotional distress, 
standing issues concerning “closeness of relation-
ship” between a victim and a bystander should, as a 
general proposition, be determined based upon fam-
ily membership, either by blood or marriage. Grotts 
v. Zahner, 989 P.2d 415, 416 (Nev. 1999), overruling in 
part State ex rel. Dep’t of Transport. v. Hill, 963 P.2d 
480 (Nev. 1998). Immediate family members of the 
victim qualify for standing to bring NIED claims 
as a matter of law. Id. When the family relationship 
between the victim and the bystander is beyond the 
immediate family, the fact finder should assess the 
nature and quality of the relationship and, there-
from, determine as a factual matter whether the 
relationship is close enough to establish standing. Id. 
This latter category represents the “few close cases” 
where standing will be determined as an issue of 
fact. Id.

NIED claims arising from property damage are 
not recognized. Smith v. Clough, 796 P.2d 592, 593–
94 (Nev. 1990), overruling Merluzzi v. Larson, 610 
P.2d 739 (Nev. 1980).

NIED claims are also supported where negli-
gent acts are committed directly against a plaintiff. 
Where emotional distress damages are not second-
ary to physical injuries but rather, precipitate phys-
ical symptoms, either a physical impact must have 
occurred, or in absence of physical impact, proof of 
“serious emotional distress” causing physical injury 
or illness must be present. See Barmettler v. Reno Air, 
Inc., 956 P.2d 1382, 1386–87 (Nev. 1998) (modified 
by Olivero v. Lowe, 995 P.2d 1023 (Nev. 2000)); Chow-
dhry v. NLVH, Inc., 851 P.2d 459, 462 (Nev. 1993); 
Shoen v. Amerco, Inc., 896 P.2d 469, 477 (Nev. 1995).

Assault cases do not require proof of “serious 
emotional distress” causing physical injury or ill-
ness to support a damage award. Olivero, 995 P.2d 
at 1026.

In wrongful death claims, the personal repre-
sentative may recover for: special damages, such 
as medical expenses and funeral expenses; and 
penalties a decedent would have recovered had he 
or she lived. An heir may recover for loss of con-
sortium and damages for pain and suffering of the 
decedent. Nev. Rev. Stat. §41.085 (2017); see also Nev. 
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Rev. Stat. §41.100(3) (2017) (in action where party 
with claim dies before judgment, the decedent’s 
executor can recover penalties recoverable if the 
decedent had lived, and damages for pain, suffering 
or disfigurement and loss of probable support and 
consortium; however, this section does not apply to 
decedent’s causes of action brought by decedent’s 
personal representatives for wrongful death). Special 
damages must be specifically pleaded. Nev. R. Civ. 
P. 9(g). There are no statutory caps on compensa-
tory damages.

Punitive Damages
Insurability

Nev. R. Stat. §681A.095 (2017) permits insurance for 
punitive damage coverage under certain specified 
conditions: “An insurer may insure against legal 
liability for exemplary or punitive damages that do 
not arise from a wrongful act of the insured com-
mitted with the intent to cause injury to another.” 
Whether an insurance contract will be judicially 
construed to cover punitive damages is a question 
of contract interpretation. Policy interpretation will 
be conducted according to standard principles: “An 
insurance policy is to be judged from the perspec-
tive of one not trained in the law or in insurance, 
with the terms of the contract viewed in their plain, 
ordinary, and popular sense.” Siggelkow v. Phoenix, 
846 P.2d 303, 304 (Nev. 1993) (citing Nat’l Union Fire 
Ins. Co. v. Reno’s Executive Air, Inc., 682 P.2d 1380 
(Nev. 1984)).

Recoverability

Punitive damages are available in a strict products 
liability claim by showing fraud, oppression, or mal-
ice. Nev. Rev. Stat. §42.005 (2017).

“Fraud” is “an intentional misrepresentation, 
deception or concealment of a material fact known 
to the person with the intent to deprive another per-
son of his or her rights or property or to otherwise 
injure another person.” Nev. Rev. Stat. §42.001(2) 
(2017). “Oppression” includes “despicable conduct 
that subjects a person to cruel and unjust hard-
ship with conscious disregard of the rights of the 
person.” Nev. Rev. Stat. §42.001(4) (2017). “Malice” 
includes “despicable conduct which is engaged in 
with a conscious disregard of the rights or safety of 
others.” Nev. Rev. Stat. §42.001(3) (2017). “Conscious 

disregard” is “the knowledge of the probable harm-
ful consequences of a wrongful act and a willful 
and deliberate failure to act to avoid those conse-
quences.” Nev. Rev. Stat. §42.001(1) (2017). “[U]nder 
NRS 42.001(1) (2017), to justify punitive damages, 
the defendant’s conduct must have exceeded ‘mere 
recklessness or gross negligence.’” Wyeth v. Rowatt, 
244 P.3d 765, 783 (Nev. 2010) (quoting Countrywide 
Home Loans, Inc. v. Thitchener, 192 P.3d 243, 254–55 
(Nev. 2008)).

Limitations
Punitive damages are capped as follows: at three 
times the amount of compensatory damages if 
$100,000 or more, or $300,000 if the compensa-
tory award is less than $100,000. See Nev. Rev. Stat. 
§42.005(1) (2017). This limitation is specifically 
excluded where the action is brought against a man-
ufacturer, distributor, or seller of a defective product. 
See Nev. Rev. Stat. §42.005(2) (2017).

Nevada has adopted the federal standard for the 
determination of whether a punitive damage award 
is excessive. Bongiovi v. Sullivan, 138 P.3d 433, 451–
52 (Nev. 2006) (overruling Nevada’s excessiveness 
test). The three guideposts for determining when a 
punitive damage award has violated due process are: 
(1) the degree of reprehensibility of the defendant’s 
conduct, (2) the ratio of the punitive damage award 
to the actual harm inflicted on the plaintiff, and (3) 
how the punitive damages award compares to other 
civil or criminal penalties that could be imposed 
for comparable misconduct. Id. (quoting State Farm 
Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 416–18 
(2003); BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 
575, 580, 583 (1996)). Courts must ensure that the 
measure of punishment is both reasonable and pro-
portionate to the amount of harm to the plaintiff and 
to the general damages recovered. Id. at 452.

Contribution
The statutory right of contribution exists in favor 
of joint tortfeasors who have paid more than their 
equitable share of the common liability. Nev. Rev. 
Stat. §17.225 (2017). Where a joint tortfeasor settles 
in good faith and obtains a release or a covenant not 
to sue, the release discharges the settling tortfeasor 
from all liability for contribution and “equitable 
indemnity” to any other tortfeasor. Nev. Rev. Stat. 
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§17.245 (2017). There is no right of contribution for 
intentional torts. Nev. Rev. Stat. §17.255 (2017); see 
generally Evans v. Dean Witter Reynolds, Inc., 5 P.3d 
1043, 1050 (Nev. 2000). For a good discussion of con-
tribution and implied indemnity, see Doctors Co. v. 
Vincent, 98 P.3d 681 (Nev. 2004).

If a defendant settles with the plaintiff before the 
entry of judgment, the comparative negligence of 
that defendant and the amount of the settlement 
is neither admitted as evidence nor considered by 
the jury. See Nev. Rev. Stat. §41.141(3) (2017); Moore 
v. Bannen, 799 P.2d 564, 565 (Nev. 1990). Upon 
proper motion, the settlement amount is an offset 
against the net sum recovered by the plaintiff. See 
Nev. Rev. Stat. §41.141(3) (2017); Nev. R. Civ. P. 
59(e); but see Stapp v. Hilton Hotels Corp., 826 P.2d 
954 (Nev. 1992) (motion must be timely for offset to 
be applied).

Indemnification
When one party is subjected to liability which, as 
between that party and another, the other should 
bear, the first party is entitled to indemnity. Silver v. 
Telerent Leasing Corp., 768 P.2d 879, 881 (Nev. 1989) 
(overruled on other grounds).

Contribution statutes do not impair any right 
of indemnity. Where one tortfeasor is entitled to 
indemnity from another, the right is for indemnity 
and not for contribution, and therefore the obligor is 
not entitled to contribution from the obligee for any 
portion of his indemnity obligation. See Nev. Rev. 
Stat. §17.265 (2017); see also Piedmont Equip. Co. v. 
Eberhard Mfg. Co., 665 P.2d 256 (Nev. 1983); Reid v. 
Royal Ins. Co., 390 P.2d 45 (Nev. 1964). For a good 
discussion of contribution and implied indemnity, 
see Doctors Co. v. Vincent, 98 P.3d 681 (Nev. 2004).

A finding that a “passively negligent” manufac-
turer is strictly liable does not serve as a bar to its 
claim for indemnity against the “actively negligent” 
supplier of the defective part. Black & Decker Inc. v. 
Essex Group, Inc., 775 P.2d 698 (Nev. 1989).

The determination of whether a joint tortfeasor’s 
settlement was made in good faith is left to the 
discretion of the trial court. Velsicol Chem. Corp. v. 
Davidson, 811 P.2d 561, 563 (Nev. 1991) (rejecting the 
California rule and disapproving In re MGM Grand 
Hotel Fire Litig., 570 F. Supp. 913, 917 (D. Nev. 1983)).

Joint and/or Several Liability
In a negligence action where comparative fault is 
asserted as a defense and recovery is allowed against 
more than one defendant, each defendant is sever-
ally liable to the plaintiff only for that portion of the 
judgment that represents the percentage of negli-
gence attributable to that defendant. Nev. Rev. Stat. 
§41.141(4) (2017). Joint and several liability remains 
applicable in strict liability claims. Nev. Rev. Stat. 
§41.141(5)(a) (2017).

Successor Liability
The Nevada Supreme Court has stated no position 
beyond the traditional four exceptions to non- 
liability of successors. These exceptions include: (1) 
express or implied assumption of the predecessor’s 
liability; (2) consolidation or merger; (3) mere con-
tinuation of the selling corporation; and (4) fraud-
ulent transaction made to escape liability. Lamb v. 
Leroy Corp., 454 P.2d 24, 27 (Nev. 1969) (citing West 
Texas Refining Co. v. Commissioner, 68 F.2d 77 (10 
Cir. 1933)). Should the issue arise in the future, it is 
an open question whether the court would follow the 
trend of other jurisdictions and create further excep-
tions to nonliability. See, e.g., Ray v. Alad Corp., 560 
P. 2d 3 (Cal. 1977); Ramirez v. Amsted Indus., Inc., 
431 A.2d 811 (N.J. 1981); Turner v. Bituminous Cas. 
Co., 244 N.W.2d 873 (Mich. 1976).

Market Share Liability
Nevada law is silent regarding the market share lia-
bility theory.

Economic Loss Rule
Purely economic losses are generally not recoverable 
in tort absent personal injury or property damage. 
Terracon Consultants Western, Inc. v. Mandalay 
Resort Group, 206 P.3d 81, 86–87 (Nev. 2009). Purely 
economic losses are not recoverable in tort where a 
defective component damages other portions of a 
single integrated product, resulting in only the prod-
uct itself being damaged. Nat’l Union Fire Ins. Co. 
v. Pratt & Whitney Canada, Inc., 815 P.2d 601 (Nev. 
1991). Dictum in Oak Grove Investors v. Bell & Gos-
sett Co., 668 P.2d 1075 (Nev. 1983), stating that leaky 
water fittings had not caused purely economic losses 
to apartment complex, was disapproved in Calloway 
v. City of Reno, 993 P.2d 1259, 1268 (Nev. 2000).
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In Calloway, the Nevada Supreme Court held that 
a negligence claim could not be maintained in a con-
struction defects cause of action for purely economic 
losses where there is no personal injury or property 
damage other than to the structure itself. Calloway, 
993 P.2d at 1269–70. However, Calloway was decided 
without regard to Chapter 40 of the Nevada Statutes, 
which was enacted by the legislature with the intent 
to resolve residential construction defect disputes. 
Chapter 40 was not applied in Calloway because the 
alleged defects predated the enactment of Chapter 
40. Since then, however, the Nevada Supreme Court 
has held that a negligence claim can be alleged in a 
construction defects cause of action initiated under 
Chapter 40. Olson v. Richard, 89 P.3d 31, 33 (Nev. 
2004) (overruling Calloway because of Chapter 40 
to the extent Calloway held that a negligence claim 
could not be asserted in a construction defect case).

Pure economic loss may be recovered under a 
breach of warranty theory. See Nev. Contract Servs., 
Inc. v. Squirrel Cos., 68 P.3d 896, 899 (Nev. 2003) 
(citing Cent. Bit Supply, Inc. v. Waldrop Drilling & 
Pump, Inc., 717 P.2d 35, 36 (Nev. 1986)).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Nevada Jury Instructions

Nevada jury instructions are available for design 
defects, manufacturing defects, warning defects, 
and the elements of a strict liability claim. See 
Nev. J.I. 7.PL.1–7.PL.9. Although frequently used, 
Nevada jury instructions have not been approved by 
the Nevada Supreme Court. Accordingly, they are 
not mandatory.

In a strict liability claim, the plaintiff must prove 
the following, in accordance with Nev. J.I. 7PL.3:

1) that the defendant was the manufacturer, 
distributor, supplier, or otherwise in the 
chain of distribution of the product;

2) that the product was defective;
3) that the defect existed when the product 

left the defendant’s possession;
4) that the product was used in a manner 

which was reasonably foreseeable by the 
defendant; and

5) that the defect was a proximate cause of the 
damage or injury to the plaintiff.

See also Stackiewicz v. Nissan Motor Corp., 686 P.2d 
925 (Nev. 1984); Ginnis v. Mapes Hotel Corp., 470 
P.2d 135 (Nev. 1970); Ward v. Ford Motor Co., 657 
P.2d 95 (Nev. 1983); Shoshone Coca-Cola Bottling Co. 
v. Dolinski, 420 P.2d 855 (Nev. 1966); Allison v. Merck 
& Co., 878 P.2d 948 (Nev. 1994).

Design Defect

The plaintiff must prove that the design defect 
involved was “unreasonably dangerous.” Ward v. 
Ford Motor Co., 657 P.2d 95, 96 (Nev. 1983); Stick-
elman v. Moroni, 632 P.2d 1159, 1161 (Nev. 1981). 
The jury is instructed that a product is defective in 
its design if, as a result of its design, the product is 
unreasonably dangerous. Nev. J.I. 7PL.4. “Unrea-
sonably dangerous” describes a product that fails to 
perform in the manner reasonably to be expected 
in light of its nature and intended function, and is 
more dangerous than would be contemplated by the 
ordinary user possessing the ordinary knowledge 
available in the community. Nev. J.I. 7.PL.7; see also 
Stackiewicz v. Nissan Motor Corp., 686 P.2d 925 
(Nev. 1984); Ginnis v. Mapes Hotel Corp., 470 P.2d 
135 (Nev. 1970). The Nevada Supreme Court has 
stated that the concept of a “defect” is a broad one. 
Outboard Marine Corp. v. Schupbach, 561 P.2d 450, 
453 (Nev. 1977). Thus, the definition of “unreason-
ably dangerous” is not exclusive and, in fact, may be 
much broader than defined. See, e.g., Stackiewicz, 
686 P.2d 925 (Nev. 1984).

The jury is instructed that the product is defec-
tive in its manufacture if the product differs from 
the manufacturer’s intended result or if the product 
differs from apparently identical products from the 
same manufacturer and, as a result of this difference, 
is unreasonably dangerous. Nev. J.I. 7.PL.5. Casual 
sellers are not strictly liable. Elley v. Stephens, 760 
P.2d 768, 771–772 (Nev. 1988).

Failure to Warn

A product, though faultlessly made, is defective for 
its failure to be accompanied by suitable and ade-
quate warnings concerning its safe and proper use, 
if the absence of such warnings renders the product 
unreasonably dangerous. Nev. J.I. 7.PL.6; Yamaha 
Motor Co., U.S.A. v. Arnoult, 955 P.2d 661, 665 (Nev. 
1998) (quoting Oak Grove Investors v. Bell & Gos-
sett Co., 668 P.2d 1075, 1080 (Nev. 1983)); see also 
Robinson v. G.G.C., Inc., 808 P.2d 522 (Nev. 1991); 
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Fyssakis v. Knight Equip. Corp., 826 P.2d 570 (1992); 
Yamaha Motor Co., U.S.A. v. Arnoult, 955 P.2d 661 
(Nev. 1998). Cf. Jeffers v. Bob Kaufman Mach., 707 
P.2d 1153 (Nev. 1985) (holding owners of unreason-
ably dangerous products strictly liable for failing 
to warn of the dangers associated with the use of 
the product).

Although a manufacturer may decide to assign 
its duty to warn of the dangers of its product to oth-
ers, a manufacturer cannot be relieved of ultimate 
responsibility for assuring that its unsafe product is 
dispensed with a proper warning. Allison v. Merck & 
Co., 878 P.2d 948, 959 (Nev. 1994).

The Nevada Supreme Court recognizes a common 
law tort of intentional or negligent underwarning of 
products. Id. at 956, n.12.

Post-Sale Duties

There are no known Nevada authorities discussing 
post-sale remediation efforts in the products context.

Statutes enacted in 1999 outline remedial require-
ments of contractors for constructional defects fol-
lowing the requisite notice. See generally Nev. Rev. 
Stat. §§40.600 through 40.695 (2017).

Upon receipt of a prescription and after review of 
the patient’s record, a pharmacist shall communicate 
matters that will enhance therapy through drugs 
with the patient or a person caring for the patient. 
Nev. Rev. Stat. §639.266(1) (2017). The communica-
tion must include appropriate elements of counseling 
for the patient and must be in person if practicable, 
or by telephone or in writing if the patient or the 
person caring for him is not present at the pharmacy. 
Nev. Rev. Stat. §639.266(1) (2017).

Proof in Negligence Actions
Nevada Jury Instructions

Nevada jury instructions are available for 
actions based on negligence theories. See Nev. J.I. 
4.NG.1–4NG.53.

The negligence instructions do not specifically 
address design defect, manufacturing defect, fail-
ure to warn, or liability of vendors or distributors. 
Rather, the standard negligence instructions can be 
modified to fit each theory of products liability.

The standard negligence instruction provides 
that the plaintiff must prove that the defendant was 

negligent, that the plaintiff sustained damage, and 
that and the defendant’s negligence was a proximate 
cause of the damage to the plaintiff. Nev. J.I. 4.NG.8. 
“Negligence” is the failure to do something which a 
reasonably careful person would do, or the doing of 
something which a reasonably careful person would 
not do, to avoid injury to themselves or others, under 
circumstances similar to those shown by the evi-
dence; it is the failure to use ordinary or reasonable 
care. Nev. J.I. 4.NG.12. “Ordinary” or “reasonable” 
care is the care that persons of ordinary prudence 
would use in order to avoid injury to themselves or 
others under circumstances similar to those shown 
by the evidence. Nev. J.I. 4.NG.12. “Proximate cause” 
is identified as a cause that, in natural and continu-
ous sequence, unbroken by any efficient intervening 
cause, produces the injury complained of without 
which the injury would not have occurred. Nev. J.I. 
4.NG.13. Alternatively, the term “legal cause” may 
be substituted for “proximate cause.” Under such 
circumstances, “legal cause” is that cause which is 
a substantial factor in bringing about the injury, 
damage, loss, or harm. Nev. J.I. 4.NG.14. The “sub-
stantial factor” instruction is used in cases in which 
an injury may have had two causes, either of which, 
operating alone, would have been sufficient to cause 
the injury. See Johnson v. Egtedar, 915 P.2d 271 (Nev. 
1996); Price v. Blaine Kern Artista, Inc., 893 P.2d 367 
(Nev. 1995).

For a discussion of failure to warn, see Yamaha 
Motor Co., U.S.A. v. Arnoult, 955 P.2d 661 
(Nev. 1998).

Evidence
Qualification of Expert Witness
The threshold test for the admissibility of expert 
testimony turns on whether the expert’s specialized 
knowledge will assist the trier of fact in understand-
ing the evidence or an issue in dispute. Nev. Rev. 
Stat. §50.275 (2017); Townsend v. State, 734 P.2d 705, 
708 (Nev. 1987). The admissibility of such evidence 
must also satisfy the prerequisites of all relevant 
evidence. Townsend, 734 P.2d at 708; Yamaha Motor 
Co., U.S.A. v. Arnoult, 955 P.2d 661, 667 (Nev. 1998).

The Nevada Supreme Court has declined to adopt 
the “gatekeeper” concept of Daubert v. Merrell Dow 
Pharms., Inc., 509 U.S. 579 (1993). See Yamaha 
Motor, 955 P.2d at 667. See also Higgs v. State, 222 
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P.3d 648, 650 (Nev. 2010) (“While Nevada’s statute 
of admissibility tracks the language of its federal 
counterpart, Federal Rule of Evidence (FRE) 702, we 
see no reason to part with our existing legal stan-
dard…. [W]e decline Higgs’ invitation to adopt the 
standard of admissibility set forth in Daubert….”) 
However, Daubert may provide persuasive authority 
in determining whether expert testimony should be 
admitted in Nevada courts. Hallmark v. Eldridge, 189 
P.3d 646, 650 (Nev. 2008).

The Nevada Supreme Court has identified the fol-
lowing three overarching requirements that govern 
admissibility of expert testimony under Nev. Rev. 
Stat. §50.275 (2017): (1) qualification, (2) assistance, 
and (3) limited scope requirements. Higgs, 222 P.3d 
at 658. These requirements ensure reliability and 
relevance. Id. at 659. The trial court can consider 
various factors on a case by case basis to determine 
whether the requirements for admissibility are met. 
Id. The Daubert factors may provide some guidance 
in this case by case application of factors, but they 
may not apply in every case. Id.

Spoliation of Evidence
Destruction of relevant evidence in a products case 
may subject a party to sanctions including dismissal. 
Stubli v. Big D Int’l Trucks, Inc., 810 P.2d 785 (Nev. 
1991); Fire Ins. Exch. v. Zenith Radio Corp., 747 P.2d 
911 (Nev. 1987). Cf. GNLV Corp. v. Serv. Control 
Corp., 900 P.2d 323 (Nev. 1995); see also Young v. 
Johnny Ribeiro Bldg., Inc., 787 P.2d 777 (Nev. 1990).

If a party willfully and intentionally destroyed 
evidence with the intent to harm the other party, 
there exists a rebuttable presumption that the 
evidence was adverse to the party that destroyed 
it. Bass-Davis v. Davis, 134 P.3d 103, 106–07 (Nev. 
2006). If a party negligently lost or destroyed 
evidence, then the Court may instruct the jury 
on a permissible inference that the evidence was 
harmful to the party that lost or destroyed it. Id. 
An inference is “‘ [a] logical and reasonable conclu-
sion of a fact not presented by direct evidence but 
which, by process of logic and reason, a trier of fact 
may conclude exists from the established facts.’” Id. 
at 107 (citing Black’s Law Dictionary 778 (6th ed. 
1990)). “[A]n inference simply allows the trier of 
fact to determine, based on other evidence, that a 
fact exists.” Id. at 107.

Nevada does not recognize “spoliation” as a sepa-
rate theory of recovery. Timber Tech Engineered Bldg. 
Prods. v. Home Ins. Co., 55 P.3d 952, 954 (Nev. 2002).

Matters of Pleading and Procedure
Acceptable Methods of Service 
of Process and Answer Time
A defendant typically has 20 days after service of 
the summons and complaint to respond to the com-
plaint, unless otherwise provided by statute. Nev. R. 
Civ. P. 12(a)(1) (2017).

Nevada corporations and limited liability com-
panies may be served by personal service to their 
resident agents, or to any officer of the corporation, 
to any member of a member- managed limited liabil-
ity company, or any manager of a manager- managed 
limited liability company. Nev. R. Civ. P. 4(d)(1) 
(2017). If service cannot be had in this manner, 
then these entities may be served by delivering to 
the Nevada Secretary of State or Deputy Secretary 
of State a copy of the summons and complaint and 
posting a copy of the process with the clerk of court 
in which the action is brought or pending; before 
such service is authorized, a showing must be made 
by affidavit that personal service could not be had, 
and certain mailing requirements must be met if 
there is a last known address. Id.

All individuals situated in the state may be served 
personally, or by leaving copies of the summons and 
complaint at the defendant’s dwelling house or usual 
place of abode with someone residing therein of suit-
able age and discretion, or by delivering a copy to the 
individual’s agent authorized by appointment or law 
to receive service of process. Id. at 4(d)(6). If plaintiff 
is unable to find the individual, then service may be 
made by publication. Id. at 4(e)(1).

Personal service on a party residing outside the 
state is also effective. Id. at 4(e)(2). If an unregistered 
foreign corporation or nonresident entity defendant 
has an officer, member, manager, trustee, general 
partner, or director within Nevada, service can be 
made upon them; if none, then the foreign entity can 
be served by delivering to the Nevada Secretary of 
State or Deputy Secretary of State a copy of the sum-
mons and complaint and after affidavit as described 
above for service upon a Nevada entity. Id. at 4(d)(2). 
Also, minimum contacts must comply with due pro-
cess. See Certain- Teed Prods. Corp. v. Second Judicial 
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Dist. Ct., 479 P.2d 781 (Nev. 1971); Wilmack, Inc. v. 
Second Judicial Dist. Ct., 635 P.2d 296 (Nev. 1981); Ju-
das Priest v. Second Dist. Ct., 760 P.2d 137 (Nev. 1988); 
Abbott- Interfast Corp. v. Eighth Judicial Dist. Ct., 821 
P.2d 1043 (Nev. 1991); MGM Grand, Inc. v. Eighth Ju-
dicial Dist. Ct., 807 P.2d 201 (Nev. 1991); Firouzabadi 
v. First Judicial Dist. Ct., 885 P.2d 616 (Nev. 1994).

An exception to the 20 day response time applies 
in products liability cases where a foreign manufac-
turer, producer, or supplier of a product is served 
pursuant to Nev. Rev. Stat. §14.080 (2017). That 
section allows for service by mail under the follow-
ing circumstances:

Any company, firm, partnership, corporation 
or association created and existing under 
the laws of any other state, territory, foreign 
government or the Government of the United 
States, which manufactures, produces, makes, 
markets or otherwise supplies directly or indi-
rectly any product for distribution, sale or use 
in this state may be lawfully served with any 
legal process in any action to recover damages 
for an injury to a person or property resulting 
from such distribution, sale or use in this 
state by mailing to the last known address of 
the company, firm, partnership, corporation 
or association, by registered or certified mail 
return receipt requested, a copy of the sum-
mons and a copy of the complaint.

The defendant’s response time under such circum-
stances is 40 days. Nev. Rev. Stat. §14.080(2) (2017). 
Pursuant to Nev. Rev. Stat. §14.030 (2017), where an 
entity doing business in Nevada fails to appoint a 
resident agent, the entity may be served by delivering 
a copy of legal process to the Secretary of State and 
citing this specific statute; service under this statute 
also allows for a 40 day response time.

Particularity with which Affirmative 
Defenses must be Raised
Nevada follows “notice pleading.” The following 
defenses may be raised either in the responsive plead-
ing or by motion: (1) lack of jurisdiction over the 
subject matter; (2) lack of personal jurisdiction; (3) 
insufficiency of process; (4) insufficiency of service of 
process; (5) failure to state a claim upon which relief 
can be granted; and (6) failure to join an indispens-
able party. Nev. R. Civ. P. 12(b). To avoid waiver of a 
defense of lack of jurisdiction over the person, insuf-
ficiency of process, or insufficiency of service of pro-

cess, the defendant should raise its defenses either in 
an answer or pre- answer motion. See id. at 12(h)(1); 
Dougan v. Gustaveson, 835 P.2d 795 (Nev. 1992), (ab-
rogated in part on other grounds by Scrimer v. Eighth 
Judicial Dist. Ct., 998 P.2d 1190 (Nev. 2000)).

Following the 1998 amendment to Rule 12(b) of 
the Nevada Rules of Civil Procedure, the defenses of 
lack of jurisdiction and insufficient process and ser-
vice of process are no longer waived by being joined 
with other defenses and objections in a responsive 
pleading or pre- pleading motion. Fritz Hansen 
A/S v. Eighth Judicial Dist. Ct., 6 P.3d 982, 985–86 
(Nev. 2000).

The plaintiff bears the burden of producing some 
evidence in support of all facts necessary to establish 
personal jurisdiction. Trump v. Eighth Judicial Dist. 
Ct., 857 P.2d 740, 744 (Nev. 1993).
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