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New Hampshire

By Matthew V. Burrows

I n 1978, the New Hampshire legislature enacted a 
products liability statute aimed at protecting man-

ufacturers who, it was believed, were being unduly 
burdened by rapidly rising insurance rates. New 
Hampshire Revised Statutes Annotated (N.H.R.S.A.) 
§507-D (2017). In 1983, however, the Supreme Court 
of New Hampshire held N.H.R.S.A. §507-D:3 (the 
section outlining a “products liability” claim) to be 
invalid. Heath v. Sears, Roebuck & Co., 464 A.2d 288, 
298 (N.H. 1983). Consequently, there is no statutory 
law of products liability in New Hampshire relating 
to the elements of the claim.

New Hampshire law permits products liability 
actions against manufacturers and sellers of prod-
ucts under either negligence or strict liability. See 
Buttrick v. Arthur Lessard & Sons, Inc., 260 A.2d 
111, 113 (N.H. 1969) (adopting Section 402A of the 
Restatement (Second) of Torts); Buckingham v. R.J. 
Reynolds Tobacco Co., 713 A.2d 381, 383 (N.H. 1998) 
(confirming the adoption of section 402A). Sellers of 
sealed boxes remain strictly liable, but at least one 
trial court has held that before a distributor can be 
held strictly liable, some element of “fault,” i.e., that 
the distributor was in some way responsible for the 
“defective” nature of the product it sold, must be 
alleged and proven. Longden v. Philip Morris et al., 
No. 03-353-M, 2003 U.S. Dist. Lexis 14427 (D.N.H. 
Aug. 19, 2003).

Mere service providers cannot be strictly liable 
under Section 402A—they have to be engaged in 
the business of selling the product. Royer v. Catholic 
Med. Ctr., 741 A.2d 74, 76 (N.H. 1999) (discussing 
comment f distinction between being a “service” 
provider and a seller subject to strict liability). Prod-
ucts actions can also be based on negligence and 
breach of warranty (U.C.C. codified at N.H.R.S.A. 
§382-A (2017)). Under New Hampshire law, prod-
uct manufacturers and sellers may assert various 
defenses to claims brought pursuant to each of these 
theories of recovery.

Restatement (Third) of Torts: 
Products Liability
In the Third Restatement, published in 1998, the 
American Law Institute took the law of products 
liability as it had diversely developed under Sec-
tion 402A of the Restatement (Second) of Torts and 
drafted 21 new sections addressing various aspects of 
the old law. To date, there have been only a few appli-
cations of the new Restatement in New Hampshire. 
In the first appellate decision referring to the Third 
Restatement, Trull v. Volkswagen of Am., Inc., 761 
A.2d 477 (N.H. 2000), the New Hampshire Supreme 
Court cited repeatedly to the Third Restatement as it 
discussed the crashworthiness doctrine. See “Crash-
worthiness, Second Collision, or Enhanced Injury 
Doctrine,” infra. The Trull court did not expressly 
adopt the Restatement position, but it is clear that it 
recognized its value as an authority in products lia-
bility litigation. The subsequent decisions of Vautour 
v. Body Masters Sport Indus., Inc., 784 A.2d 1178, 1182 
(N.H. 2001), and Bielagus v. EMRE of N.H. Corp., 826 
A.2d 559, 569 (N.H. 2003), again discuss the Third 
Restatement without the court expressly adopting 
its new formulation of the law. In Kelleher v. Marvin 
Lumber & Cedar Co., 891 A.2d 477, 495 (N.H. 2005), a 
case dealing with the “economic loss rule,” the court 
cited to the Third Restatement §21(c) to support its 
opinion that in the product liability context, harm to 
persons or property includes economic loss if caused 
by harm to plaintiff’s property other than the defec-
tive product itself. See also Jenks v. N.H. Motor Speed-
way, 841 F. Supp. 2d 533, 537 (D.N.H. 2012) (string 
citing cases where New Hampshire Supreme Court 
has cited to or relied upon the Third Restatement).

Available Defenses
Assumption of Risk
New Hampshire has rejected the common law doc-
trine of assumption of the risk. See Allen v. Dover 
Co- Recreational Softball League, 807 A.2d 1274, 1283 
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(N.H. 2002); Bolduc v. Crain, 181 A.2d 641, 644 (N.H. 
1962). It does, nevertheless, recognize that concept 
where a plaintiff voluntarily proceeds to encounter 
a known danger. Buttrick v. Arthur Lessard & Sons, 
Inc., 260 A.2d 111, 114 (N.H. 1969). New Hampshire 
courts classify this behavior as “plaintiff’s miscon-
duct” in strict products liability cases. Allen v. Dover 
Co- Recreational Softball League, 807 A.2d 1274, 
1282–83 (N.H. 2002); Duford v. Sears, Roebuck & 
Co., 833 F.2d 407, 411 (1st Cir. 1987); Reid v. Spadone 
Mach. Co., 404 A.2d 1094, 1098–99 (N.H. 1979); 
Thibault v. Sears, Roebuck & Co., 395 A.2d 843, 849 
(N.H. 1978).

Additionally, the New Hampshire legislature 
statutorily adopted the concept of assumption of the 
risk by barring recovery for skiers who are injured 
entirely by the inherent risks of skiing. N.H.R.S.A. 
§225-A:24, I (2017); Rayeski v. Gunstock Area/Gun-
stock Area Comm’n, 776 A.2d 1265, 1269–70 (N.H. 
2001); Nutbrown v. Mount Cranmore, Inc., 671 A.2d 
548 (N.H. 1996). The activities of snowboarding, 
snow tubing, snow shoeing, and other activities 
are also covered under New Hampshire statute. 
N.H.R.S.A. §225-A:1 (2017).

Comparative Fault/Contributory Fault
The New Hampshire comparative fault statute, 
N.H.R.S.A. §507:7-d, states in part:

Contributory fault shall not bar recovery in 
an action by any plaintiff or plaintiff’s legal 
representative, to recover damages in tort for 
death, personal injury or property damage, if 
such fault was not greater than the fault of the 
defendant, or the defendants in the aggregate 
if recovery is allowed against more than one 
defendant, but the damages awarded shall 
be diminished in proportion to the amount 
of fault attributed to the plaintiff by gen-
eral verdict.

This statute, though dealing with negligence actions, 
also applies to strict liability products liability 
actions. See Thibault v. Sears, Roebuck & Co., 395 
A.2d 843, 848 (N.H. 1978). “Thus, if the jury finds 
that a plaintiff’s proof is sufficient, it must weigh any 
‘plaintiff misconduct,’ i.e., contributory negligence 
or assumption of the risk, and discount the amount 
of damages by the percentage of the loss or injury 
caused by the misconduct. If the plaintiff’s miscon-
duct is more than 50 percent responsible for the inju-

ries, the statute requires a verdict for the defendant.” 
Duford v. Sears, Roebuck & Co., 833 F.2d 407, 411 (1st 
Cir. 1987); see also McNeil v. Nissan Motor Co., Ltd., 
365 F. Supp. 2d 206, 211 (D.N.H. 2005) (comparative 
fault applied in crashworthiness case); Cyr v. J.I. 
Case Co., 652 A.2d 685, 695–96 (N.H. 1994); Kathios 
v. Gen. Motors Corp., 862 F.2d 944, 947–50 (1st Cir. 
1988); Connelly v. Hyundai Motor Co., 351 F.3d 535 
(1st Cir. 2003); see also “Misuse of Product,” infra.

A jury may allocate legal fault of the plaintiff’s 
injuries against one or more defendants, or parties 
who were not sued or who are immune but neverthe-
less bear some fault, as well as against the plaintiff. 
DeBenedetto v. CLD Consulting Eng’rs, Inc., 903 A.2d 
969, 983 (N.H. 2006) A plaintiff who is more than 50 
percent legally at fault cannot recover any damages. 
If a plaintiff is 50 percent or less legally at fault, he/
she can recover damages, but only in proportion 
to the amount of the defendants’ legal fault. For 
example, a plaintiff who is found to be 51 percent at 
fault for an accident can recover nothing. If, on the 
other hand, a plaintiff and one defendant were each 
found 50 percent legally at fault and the total of the 
plaintiff’s damages were found to be $100.00, then 
the plaintiff can recover $50.00 from that defendant. 
Bohan v. Ritzo, 679 A2d 597 (N.H. 1996); DeBened-
etto, 153 N.H. at 793.

The plaintiff has the burden of proving by a pre-
ponderance of the evidence that a defendant is le-
gally at fault for an accident and damages. However, 
in connection with the defendant’s claim that the 
plaintiff is at fault, the defendant carries the burden 
of proof that the plaintiff was comparatively at fault 
because the plaintiff failed to use reasonable care and 
that such failure was a substantial factor in bringing 
about his/her injury. N.H.R.S.A. §507:7-d (2017). A 
special verdict form is used to determine comparative 
fault issues. N.H.R.S.A. §507:7-e(II) (2017).

Apportionment of Damages

In all actions, the court shall instruct the jury, 
or find if there is no jury, the amount of dam-
ages to be awarded to each claimant and against 
each defendant (and party) in accordance with 
the proportionate fault allocated to each party. 
N.H.R.S.A.§507:7- e(I)(a) (2017); DeBenedetto v. 
CLD Consulting Eng’rs, Inc., 903 A.2d 969, 975–76 
(N.H. 2006); Nilsson v. Bierman, 839 A.2d 25, 31 
(N.H. 2003).
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Joint Tortfeasors and Contribution

In all actions, the court shall enter judgment against 
each party liable on the basis of joint and several 
liability. Under the rule of joint and several liability, 
a joint tortfeasor defendant who is partially respon-
sible for a plaintiff’s injuries may be held responsible 
for the entire amount of the recoverable damages 
if that defendant is found to be 50 percent or more 
responsible for the injuries. If a joint tortfeasor 
defendant is found to be less than 50 percent at fault, 
then that defendant’s liability will be only for that 
portion attributed to him/her. N.H.R.S.A.§507:7- e(I)
(b) (2017); DeBenedetto v. CLD Consulting Eng’rs, 
Inc., 903 A.2d 969, 975–76 (N.H. 2006); Nilsson v. 
Bierman, 150 N.H. 393 (2003); Everitt v. Gen. Elec. 
Co., 932 A.2d 831, 835–36 (N.H. 2007).

Seat Belts—Failure to Use
Evidence of a plaintiff’s failure to wear a seat belt is 
inadmissible to show comparative fault or to show 
“negligence where the nonuse may have contributed 
to the party’s injuries but was not a cause of the 
collision itself.” Thibeault v. Campbell, 622 A.2d 212 
(N.H. 1993). Additionally, failure to wear a seatbelt 
is inadmissible to show plaintiff’s misconduct, or 
plaintiff’s failure to mitigate damages. Forsberg 
v. Volkswagen of Am., Inc., 769 F. Supp. 33, 36–37 
(D.N.H. 1990); see also Estate of Warren v. Am. 
Marine Holdings, No. 00-310-JD, 2002 U.S. Dist. 
Lexis 7930, *9–10 (D.N.H. Apr. 30, 2002) (relying 
on seatbelt jurisprudence, failure to use kill switch 
lanyard on personal water craft not admissible to 
show comparative fault); Ritch v. A M Gen. Corp., 
No. 93-451-SD, 1997 U.S. Dist. Lexis 24196, *6–7 
(D.N.H. Nov. 17, 1997) (soldier’s failure to wear seat-
belt or helmet in humvee as required by military 
regulations not admissible as defense to failure to 
warn case).

Helmets—Failure to Use
The New Hampshire Supreme Court has not 
addressed the “helmet defense.” However, by statute 
persons over the age of 18 are permitted to oper-
ate motorcycles, off- highway recreational vehicles 
(OHRVs) (N.H.R.S.A. 215-A:29) and snowmobiles 
(N.H.R.S.A. 215-C:49) without helmets. Therefore, 
like the case with seat belts, New Hampshire is likely 
not to allow this defense to be asserted against an 

adult plaintiff who elects not to wear a helmet while 
operating a motorcycle, OHRV, or snowmobile. See 
“Seat Belts—Failure to Use,” supra.

Crashworthiness
The crashworthiness doctrine under New Hampshire 
law “extends the scope of liability of a manufacturer 
to the situations in which the construction or design 
of its product has caused separate or enhanced inju-
ries in the course of an initial accident brought about 
by an independent cause.” Trull v. Volkswagen of 
Am., Inc., 761 A.2d 477, 479 (N.H. 2000). Manufac-
turers are liable “for that portion of the damage or 
injury caused by the defective design over and above 
the damage or injury that probably would have 
occurred as a result of the impact or collision absent 
the defective design.” Id. at 480. The applicability 
of comparative fault in a crashworthiness case was 
considered in McNeil v. Nissan Motor Co., Ltd., 365 F. 
Supp. 2d 206, 211 (D.N.H. 2005).

Misuse of Product
Product misuse, abnormal use, failure to discover 
or foresee dangers that the ordinary person would 
have foreseen or discovered, or voluntarily or unrea-
sonably proceeding to encounter a known risk or 
harm, is termed as “plaintiff misconduct” and is an 
affirmative defense in strict liability cases. McNeil 
v. Nissan Motor Co., Ltd., 365 F. Supp. 2d 206, 211 
(D.N.H. 2005); Cyr v. J.I. Case Co., 652 A.2d 685, 
695–96 (N.H. 1994); Chellman v. Saab- Scania AB, 
637 A.2d 148 (N.H. 1993); Thibault v. Sears, Roebuck 
& Co., 395 A.2d 843, 849 (N.H. 1978). Plaintiff mis-
conduct, which embodies concepts of negligence 
and assumption of the risk, is a question for the jury. 
Thibault, 395 A.2d at 849. A plaintiff will be barred 
from recovery where his misconduct is greater than 
one-half the cause of his loss or injury. Thibault, 395 
A.2d at 850.

The foreseeability of a plaintiff’s misconduct does 
not bar the defendant’s use of this defense in a strict 
liability case, since part of the plaintiff’s case-in-
chief is to prove that his or her use of the product, 
including any misconduct, is foreseeable. Cyr, 652 
A.2d at 695.

In a negligence action, use or misuse is an affir-
mative defense raised under the comparative fault 
statute. Thibault, 395 A.2d at 849–50.
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Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
In New Hampshire, a plaintiff must show that the 
alleged unreasonably dangerous condition existed at 
the time the product was sold. Fortier v. Olin Corp., 
840 F.2d 98, 100 (1st Cir. 1988). A plaintiff who has 
modified a product may still recover some percent-
age of his damages unless the modification by the 
plaintiff contributed more to the accident than did 
the manufacturer’s conduct, and the modification 
was not foreseeable. See Heath v. Sears, Roebuck & 
Co., 464 A.2d 288, 297–98 (N.H. 1983). Evidence of 
product alteration by a non-party may be admissible 
under both negligence and strict liability theories, 
depending on the court’s analysis under Rules 401, 
402, and 403 of the Federal Rules of Evidence. See 
Cyr v. J.I. Case Co., 652 A.2d 685 (N.H. 1994).

Unavoidably Unsafe Products
New Hampshire’s Supreme Court has held that a 
“design defect” exists when a product is manufac-
tured in conformity with its intended design but the 
design itself is unreasonably dangerous to consum-
ers. Price v. Bic Corp., 702 A.2d 330, 332 (N.H. 1997). 
However, following comment k to the Restatement 
(Second) of Torts §402A, the New Hampshire courts 
have held that an unavoidably unsafe product is 
neither defective nor unreasonably dangerous if the 
manufacturer gives adequate warning of the risks. 
See Thibault v. Sears, Roebuck & Co., 395 A.2d 843, 
846 (N.H. 1978); see also Brochu v. Ortho Pharm. 
Corp., 642 F.2d 652, 656 n.5 (1st Cir. 1981). The Bro-
chu court stated that “[i]f… the danger is unavoid-
able and the utility is great, liability may be avoided 
with proper warnings.” Id. at 657.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
There is no duty to warn of an obviously unsafe con-
dition. The duty to warn is limited to the foreseeable, 
probable results of the normal use of the product, or 
to a use that can be reasonably anticipated. Thibault 
v. Sears, Roebuck & Co., 395 A.2d 843, 846–47 (N.H. 
1978); Price v. BIC Corp., 702 A.2d 330, 333 (N.H. 
1997). The question of whether a condition is obvi-

ously unsafe is an issue for the jury. Thibault, 395 
A.2d at 847. The obviousness of the danger should 
be evaluated against the reasonableness of the steps 
taken by the manufacturer to reduce the danger. 
Price, 702 A.2d at 333; see also Cheshire Med. Ctr. v. 
W.R. Grace & Co., 49 F.3d 26, 33 (1st Cir. 1995), cert. 
denied, 516 U.S. 915 (1995) (negligence); Chellman 
v. Saab- Scania AB, 637 A.2d 148, 150 (N.H. 1993) 
(strict liability).

Informed Intermediary
A manufacturer of prescription medical products 
has no duty to warn consumers directly; the role of a 
physician as learned intermediary is active, not pas-
sive. Dupre v. G.D. Searle & Co., No. C84-146-L, 1987 
U.S. Dist. Lexis 16769, *9 (D.N.H. Apr. 28, 1987).

Sealed Containers
The New Hampshire courts have held that where 
a sealed container is no longer under the exclusive 
control of the defendant and where a third party’s 
negligence may cause or contribute to an accident, 
the doctrine of res ipsa loquitur is no longer appli-
cable. In Smith v. Coca Cola Bottling Co., 92 A.2d 
658, 659 (N.H. 1952), the supreme court held that 
the manufacturer would not be liable under res ipsa 
loquitur when a bottle exploded while it was being 
unloaded from a distributor’s truck.

Fault of Others
Under New Hampshire law, a defendant is relieved of 
liability by a superseding cause of the accident that 
the defendant could not reasonably be found to have 
a duty to foresee. Kulingoski v. Liquid Transporters, 
Inc., No. 94-1521, 1994 U.S. App. Lexis 31484, *6 (1st 
Cir. 1994), citing Bellotte v. Zayre Corp., 531 F.2d 
1100, 1102 (1st Cir. 1976). The superseding or third-
party negligence defense is available only if the neg-
ligence or misuse of the product by the third party 
is the sole proximate cause of the injury. Id.; Croteau 
v. Olin Corp., 644 F. Supp. 208, 211 (D.N.H. 1986), 
aff’d, Fortier v. Olin Corp., 840 F.2d 98 (1st Cir. 1988); 
Murray v. Bullard Co., 265 A.2d 309, 312 (N.H. 1970). 
This defense will be unsuccessful if the plaintiff 
shows that the product’s design encouraged danger-
ous or negligent operation, or that such negligence 
or misuse was probable or foreseeable. Marcotte v. 
Timberlane/Hampstead Sch. Dist., 733 A.2d 394, 407 
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(N.H. 1999); Boynton v. Figueroa, 913 A.2d 697, 706 
(N.H. 2006).

Preemption
In general, a common law products liability claim 
is preempted by well- defined areas of federal reg-
ulation. Gianitsis v. Am. Brands, Inc., 685 F. Supp. 
853, 859 (D.N.H. 1988) (warning that complies with 
the Federal Cigarette Labeling and Advertising Act 
preempts cigarette smoker’s claim for damages based 
on failure to warn); see also Palmer v. Liggett Group, 
Inc., 825 F.2d 620, 626 (1st Cir. 1987) (Supremacy 
Clause of U.S. Constitution prohibits the interposi-
tion of state common law actions in areas of well- 
defined federal regulation). But see King v. Philip 
Morris, Inc., No. 99-C-856, 2000 N.H. Super. Lexis 
5, *12–13 (N.H. Super. Ct. Nov. 2, 2000) (trial court 
judge ruling that Labeling Act does not preempt 
strict liability defective design claim).

Federal preemption has been recognized as a 
valid defense in a number of cases involving various 
products subject to federal regulations. See, e.g., 
Mendes v. Medtronic, Inc., 18 F.3d 13 (1st Cir. 1994) 
(Food and Drug Administration regulations under 
Medical Device Amendments preempted plaintiff’s 
state common law claims) (impact of this decision 
was narrowed by Medtronic, Inc. v. Lohr, 518 U.S. 470 
(1996), which held that general labeling requirements 
under the Medical Device Amendments do not pre-
empt state common law claims); King v. E.I. Dupont 
de Nemours & Co., 996 F.2d 1346, 1347 (1st Cir. 
1993) (Fungicide and Rodenticide Act preempts state 
tort law claims); King v. Collagen Corp., 983 F.2d 
1130 (1st Cir. 1993), cert. denied, 510 U.S. 824 (1993) 
(Food and Drug Administration regulations under 
Medical Device Amendments preempted plaintiff’s 
claims); Goldsmith v. Mentor Corp., 913 F. Supp. 56, 
60–63 (D.N.H. 1995) (Medical Device Amendments 
and Food, Drug and Cosmetic Act preempted state 
law claims involving silicone testicular prosthesis); 
Wilson v. Bradlees of New England, Inc., 96 F.3d 552, 
559 (1st Cir. 1996) (Flammable Fabrics Act preempts 
common law claims); Parenteau v. Johnson & John-
son Orthopedics, Inc., 856 F. Supp. 61, 65 (D.N.H. 
1994) (state claims involving defective knee prosthe-
sis not preempted by Medical Device Amendments); 
Levesque v. Miles, Inc., 816 F. Supp. 61 (D.N.H. 1993) 
(Federal Insecticide, Fungicide, and Rodenticide Act 
preempts state tort claims).

Compliance with Standards
Evidence of industry custom and usage standards is 
relevant and properly admitted under New Hamp-
shire law. Thibault v. Sears, Roebuck & Co., 395 A.2d 
843, 850 (N.H. 1978). Although industry standards 
are admissible evidence, they are not binding on the 
jury, and compliance with the standards will not 
absolve the manufacturer from liability if the jury 
believes that those standards do not amount to a 
proper design. Id. Not surprisingly, a causal violation 
of statutory standards of conduct constitutes legal 
fault. Moulton v. Groveton Papers Co., 289 A.2d 68, 
71 (N.H. 1972). However, a violation of statutory 
standards does not amount to strict liability, which 
requires no violation of a care standard. Id.

Government Contractor Defense
The United States Supreme Court has recognized 
a government contractor defense when state law 
imposing liability is in “significant conflict” with 
federal policy underlying the Federal Torts Claim 
Act. Boyle v. United Techs. Corp., 487 U.S. 500, 
504–13 (1988). A government contractor will not be 
liable for design defects when: “(1) the United States 
approved reasonably precise specifications; (2) the 
equipment conformed to those specifications; and 
(3) the supplier warned the United States about the 
dangers in the use of the equipment that were known 
to the supplier but not to the United States.” Id., 487 
U.S. at 512.

The government contractor defense may also 
apply to a warnings claim if the government is 
shown to have exercised discretion over warnings by 
approving reasonably precise specifications. In order 
to prevail on this defense, the defendant manufac-
turer must show: (1) that the government dictated 
the contents of the warning; (2) that the government 
made a reasoned affirmative decision to forego warn-
ing of a material risk; or (3) that the government pro-
hibited or significantly limited the manufacturer’s 
ability to provide an appropriate warning label. See 
Ritch v. A.M. Gen. Corp., No. 93-451-SD, 1996 U.S. 
Dist. Lexis 8361 (D.N.H. Mar. 28, 1996).

State-of-the-Art
New Hampshire subscribes to the state-of-the-art 
defense. Heath v. Sears, Roebuck & Co., 464 A.2d 
288, 298 (N.H. 1983). This affirmative defense is 
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incorporated into N.H.R.S.A. §507:8-g (2017), which 
states in part:

In product liability actions brought by or in 
consequence of harm to a user, it is an affirmative 
defense that the risks complained of by the plaintiff 
were not discoverable using prevailing research and 
scientific techniques under the state of the art….

Privity of Contract
Lack of privity is not a defense to a strict product lia-
bility claim, Heath v. Sears, Roebuck & Co., 464 A.2d 
288, 292 (N.H. 1983), or in a suit by a subsequent 
purchaser for breach of an implied warranty of good 
workmanship. Lempke v. Dagenais, 547 A.2d 290, 
291 (N.H. 1988). But see Brescia v. Great Road Realty 
Trust, 373 A.2d 1310, 1312 (N.H. 1977) (doctrine of 
strict liability did not apply to a lessor of equipment 
where the lessor owned the equipment as a mere 
business arrangement and had no dealings with the 
general public; seller of the product must be in the 
business of selling such products). A commercial 
lessor of a defective product is likely to be strictly 
liable to a person injured by the product under New 
Hampshire law, according to a prediction by federal 
court. Jenks v. New Hampshire Motor Speedway, Inc., 
841 F. Supp. 2d 533, 537 (D.N.H. 2012).

An entity whose connection to a particular product 
is only that it provided financing to purchase that 
product is not strictly liable to a plaintiff injured by 
the product. Such a financer is outside the chain of 
distribution and did not engage in the business of sup-
plying the product to the public. Jenks v. New Hamp-
shire Motor Speedway, Inc., No. 09-cv-205-JD, 2011 
U.S. Dist. Lexis 92143, at *11 (D.N.H. Aug. 17, 2011).

Disclaimers of Liability
“The phrase ‘as is’ used as a disclaimer does not 
relieve the seller of a non-Code liability for fraud.” 
Leavitt v. Stanley, 571 A.2d 269, 270 (N.H. 1990) 
(referring to §2-316:15 of the Uniform Commercial 
Code). Leavitt concerned a failure to disclose a defect 
in a used car.

Exculpatory Contracts or Releases
Under New Hampshire law, exculpatory contracts or 
releases may serve as a defense only if they do not con-
travene public policy and the agreement clearly states 
that a potential defendant is not responsible for the 

consequences of his or her own negligence, so that a 
reasonable person in the plaintiff’s position would have 
understood the exculpatory effect. Barnes v. N.H. Kart-
ing Ass’n, 509 A.2d 151, 154 (N.H. 1986); see also Dean 
v. MacDonald, 786 A.2d 834, 838–40 (N.H. 2001). Pub-
lic policy will preclude enforcement of a release under 
particular circumstances, such as when a special rela-
tionship exists between the parties, when a disparity 
of bargaining power exists, when the defendant holds 
the exclusive control over the service involved, or when 
the service is a matter of practical necessity. Audley v. 
Melton, 640 A.2d 777, 779 (N.H. 1994).

Failure to Mitigate Damages
In a products liability action, a plaintiff has a duty to 
act reasonably to mitigate his or her damages. Kelle-
her v. Marvin Lumber & Cedar Co., 891 A.2d 477, 496 
(N.H. 2005); see also Murray v. Boston & Me. R.R., 
224 A.2d 66, 72 (N.H. 1966). In construction con-
tracts, if a party fails to allow a builder to perform 
his obligations under the contract, the builder’s prof-
its on contracts entered into after the alleged breach 
do not mitigate the damages unless the first contract 
required the builder’s services to such an extent that 
concurrent performance of another contract would 
be impossible. Kearsarge Computer, Inc. v. Acme Sta-
ple Co., 366 A.2d 467, 471 (N.H. 1976).

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
Damages for purely economic loss solely to the product 
itself are not recoverable under theories of negligence 
or strict liability and a plaintiff must look to warranty 
theories. Tourist Vill. Motel, Inc. v. Mass. Eng’g Co., 801 
F. Supp. 903, 907 (D.N.H. 1992) (strict liability); Hook-
sett Sch. Dist. v. W.R. Grace & Co., 617 F. Supp. 126, 
130 (D.N.H. 1980); Border Brook Terrace Condo. Ass’n 
v. Gladstone, 622 A.2d 1248, 1253 (N.H. 1993) (negli-
gence). The economic loss rule will not apply, however, 
if the property damage is not limited to the product 
itself. E.g., Hooksett Sch. Dist., 617 F. Supp. at 131. Thus, 
defining what is “the” product can be critical to deter-
mining whether property beyond the “product” has 
been damaged. Border Brook, 137 N.H. at 18.

In negligence actions, subsequent purchasers may 
not recover for purely economic loss solely to the 
product itself. To deny this recovery is consistent 
with New Hampshire law and policy with respect 



Products Liability Defenses: A State-by-State Compendium   New Hampshire   7

to negligence claims. Lempke v. Dagenais, 547 A.2d 
290, 291 (N.H. 1988); see Public Serv. Co. of N.H. v. 
Westinghouse Elec. Corp., 685 F. Supp. 1281, 1286–87 
(D.N.H. 1988). A subsequent purchaser may recover, 
however, for economic loss if the claim is brought 
as a breach of warranty action. Lempke, 547 A.2d 
at 296–97. The court in Lempke agreed with other 
courts that “allow economic recovery in implied 
warranty for subsequent purchasers, finding as they 
have that ‘the contention that a distinction should be 
drawn between mere “economic loss” and personal 
injury is without merit.’” Id. at 297.

Statutes of Limitation
The statutory limitation period in tort actions, 
including products liability, is three years from the 
date of the act or omission; the discovery rule tolls 
the statute until the plaintiff reasonably could have 
discovered the act or omission and its causal rela-
tionship to the injury. N.H.R.S.A. §508:4 (2017).

The limitation period for breach of warranty claims 
is four years. N.H.R.S.A. §382-A:2-725 (2017); Kelleher 
v. Marvin Lumber & Cedar Co., 891 A.2d 477, 489 
(N.H. 2005). A breach of warranty occurs when ten-
der or delivery is made. N.H.R.S.A. §382-A:2-725(2) 
(2017); Thomas v. King Ridge, Inc., 771 F. Supp. 478, 
482 (D.N.H. 1991). The discovery rule will toll the 
statute of limitations when the warranty explicitly ex-
tends to the future performance of the goods. Kelleher, 
891 A.2d at 489–90. The discovery rule and the fraud-
ulent concealment rule do not affect the four-year 
statute of limitations. Thomas, 771 F. Supp. at 482.

Statutes of Repose
New Hampshire currently does not have an appli-
cable statute of repose. In Heath v. Sears, Roebuck & 
Co., 464 A.2d 288, 295–97 (N.H. 1983), the supreme 
court held that N.H.R.S.A. §507-D:2, II(a) (2017), 
which provided for a 12-year statute of repose, was 
unconstitutional. New Hampshire courts have not 
opined on the federal statute of repose applicable to 
claims against general aviation aircraft manufactur-
ers of certain size aircraft. General Aviation Revital-
ization Act of 1994 (GARA), 49 U.S.C. §40101 (2017).

Actions arising out of a deficiency in the cre-
ation of an improvement protect only those who 
are involved in some way in the transformation of a 
product into an enhancement to the value or use of 

real estate, based upon their role in that transforma-
tion. Phaneuf Funeral Home v. Little Giant Pump Co., 
48 A.3d 912, 918 (N.H. 2012).

Useful Safe Life
There are no applicable statutes and no case law on 
this defense in New Hampshire.

Other Common Law Defenses
Service Transactions

If a defendant is able to characterize the transaction 
as primarily a “service,” strict product liability will 
not apply. Royer v. Catholic Med. Ctr., 741 A.2d 74, 
77 (N.H. 1999) (discussing the Second Restatement’s 
comment f distinction between being a “service” 
provider and a seller subject to strict liability); 
Siciliano v. Capitol City Shows, Inc., 475 A.2d 19, 25 
(N.H. 1984) (defendant who operated amusement 
rides did not supply a product; passenger has no 
property rights in the ride, but is merely a licensee); 
see also Dudley v. Bus. Express, Inc., 882 F. Supp. 
199, 210 (D.N.H. 1994) (airline industry); Brigham v. 
Hudson Motors, Inc., 392 A.2d 130, 135 (N.H. 1978) 
(seller of used cars); Bolduc v. Herbert Schneider 
Corp., 374 A.2d 1187, 1190 (N.H. 1977) (ski-area 
tramway); Wood v. Pub. Serv. Co. of N.H., 317 A.2d 
576, 579–80 (N.H. 1974) (electric power lines).

Collateral Estoppel

The doctrine of collateral estoppel precludes re- 
litigation of issues of fact that have been fully and 
fairly litigated in a prior action where the party to be 
estopped was either a party or in privity with a party 
to the prior action. Waters v. Hedberg, 496 A.2d 333, 
335 (N.H. 1985). A plaintiff who obtains a jury ver-
dict in a negligence action that was subject to reduc-
tion under the comparative negligence statute may 
not sue another defendant in a second product lia-
bility action for the same injuries and damages after 
the first judgment has been satisfied. See Kathios v. 
Gen. Motors Corp., 862 F.2d 944, 946 (1st Cir. 1988); 
see also N.H.R.S.A. §507:7-d (2017). Furthermore, 
strict mutuality is not required. Fiumara v. Fireman’s 
Fund Ins. Cos., 746 F.2d 87, 91–92 (1st Cir. 1984).

Other Statutory Defenses
In 1971, New Hampshire excluded the procurement, 
furnishing, donation, processing, distribution or use 
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of whole blood, plasma and blood products or blood 
derivations from the scope both of strict liability in 
tort and implied warranty. N.H.R.S.A. §507:8-b. The 
statute has not been tested in court.

Disclaimer, lack of notice, or failure to give notice 
of the breach within a reasonable period of time 
may act as a bar to a products liability action based 
on breach of warranty. See N.H.R.S.A. §382-A:2-101 
(2017), et seq. (disclaimer); N.H.R.S.A. §382-A:2-316 
(2017) (notice); Elliot v. LaChance, 256 A.2d 153, 
155–56 (N.H. 1969); Hooksett School Dist. v. W.R. 
Grace & Co., 617 F. Supp. 126, 132 (D.N.H. 1984).

Damages and Joint Liability
Compensatory Damages
Compensatory damages may be awarded to a per-
son for compensation, indemnity, or restitution 
for harm sustained. Vratsenes v. NH Auto, Inc., 289 
A.2d 66, 67–68 (N.H. 1972); Restatement (Second) 
of Torts, §903 (Am. Law Inst.1979). The purpose of 
compensatory damages in New Hampshire is reme-
dial recompense for injuries sustained, not for puni-
tive purposes.

A person seeking compensatory damages has the 
burden of proving that it is more probable than not 
that the damages were caused as the result of legal 
fault of the defendant. Robert E. Tardiff, Inc. v. Twin 
Oaks Realty Trust, 546 A.2d 1062, 1065 (N.H. 1988); 
see also N.H. Civil Jury Instruction, section 9.2. A 
person seeking damages must prove the extent and 
amount of those damages, and with as much cer-
tainty as the circumstances permit. Clipper Affiliates 
v. Checovich, 638 A.2d 791, 794 (N.H. 1993). While 
difficulty in calculating damages is not a reason to 
deny recovery to an injured party (Smith v. Cote, 513 
A.2d 341, 347–48 (N.H. 1986)), speculative damages 
are prohibited. See Johnston v. Lynch, 574 A.2d 934, 
942 (N.H. 1990).

In a personal injury action, recovery of damages 
may include medical expenses, lost earnings, loss of 
earning capacity, and physical and mental pain and 
suffering. See N.H. Civil Jury Instruction, section 9.6. 
Mathematical formulas or “per diem” arguments 
are not permitted. Duguay v. Gelinas, 182 A.2d 451, 
454–55 (N.H. 1962). Counsel is permitted to argue 
the amount or lump sum that the person is seeking to 
recover. Rodriguez v. Webb, 680 A.2d 604, 608 (N.H. 
1996); see also N.H. Civil Jury Instruction, section 9.20.

Where a tort is committed wantonly, maliciously, 
or oppressively, such as an intentional touching 
with actual malice, a jury may consider awarding 
enhanced compensatory damages. Munson v. Raud-
onis, 387 A.2d 1174, 1177 (N.H. 1978); see also N.H. 
Civil Jury Instruction, section 9.14.

New Hampshire law requires a person to reason-
ably mitigate his or her damages. See “Failure to Miti-
gate Damages,” supra.

Hedonic Damages
New Hampshire permits hedonic damages in a 
wrongful death action. Marcotte v. Timberlane/
Hampstead Sch. Dist., 733 A.2d 394, 400–01 (N.H. 
1999). Hedonic damages are for loss of enjoyment 
of life. This type of damage is separate and distinct 
from lost earning capacity or pain and suffering. 
New Hampshire law also recognizes the right to 
hedonic damages in a claim for permanent impair-
ment. See Bennett v. Lembo, 761 A.2d 494, 498 (N.H. 
2000). The lost ability to engage in activities that 
once brought pleasure are recoverable as a hedonic 
damage. Id. The supreme court has not yet reached 
the question of whether a person can obtain hedonic 
damages in a non- permanent impairment case. 
See N.H. Civil Jury Instruction, section 9.6—Com-
ment Note.

Punitive Damages
Punitive damages are not permitted under New 
Hampshire law. See N.H.R.S.A. §507:16 (2017). New 
Hampshire law, however, permits enhanced compen-
satory damages, which may only be awarded if the 
jury finds by a preponderance of the evidence that 
the defendant’s conduct was wanton, oppressive or 
malicious. Figlioli v. R.J. Moreau Cos., 866 A.2d 962, 
966–67 (N.H. 2005).

Wrongful Death Actions
N.H.R.S.A. §556:12 (2017) permits recovery of dam-
ages in a wrongful death action to include: mental 
and physical pain, if any, suffered by the decedent; 
reasonable expenses occasioned by the estate as a 
result of the injury, such as medical and hospital 
expenses, funeral and burial expenses; lost earning 
capacity; and loss of life—that is, the inability to 
carry on and enjoy life over the probable life expec-
tancy. See Marcotte v. Timberlane/Hampstead Sch. 
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Dist., 733 A.2d 394, 399–402 (N.H. 1999); see also 
N.H. Civil Jury Instruction, sections 16.1–16.6.

N.H.R.S.A. §556:12 limits the amount of damages 
in a wrongful death action payable to a surviving 
spouse for his or her loss of comfort, society, and 
companionship to no more than $150,000. Addi-
tionally, a minor child may recover for the loss of 
familial relationship damages not to exceed $50,000 
per minor child.

Computing Damages
Compensatory damage awards for future losses must 
be reduced to present worth or discounted. Lees v. 
Nolan, 433 A.2d 1287, 1288 (N.H. 1981). Usually, 
expert testimony will be required to compute the 
discount to present value.

In accordance with the collateral source rule, the 
jury may not be informed of any collateral sources 
enjoyed by the plaintiff, such as insurance benefits, 
used to pay bills. Moulton v. Groveton Papers Co., 323 
A.2d 906 (N.H. 1974).

Set-offs for other settlements must be included. 
N.H.R.S.A. §507:7-I (2017) provides that the amount 
of a verdict must be reduced by the amount of 
consideration that a plaintiff has received from a 
settlement concerning the same damages claimed. 
However, if a losing defendant is found to be less 
than 50 percent at fault (on account of there being 
additional defendants on the verdict form), that 
defendant is not entitled to a pro tanto credit because 
its liability is several, not joint. Nilsson v. Bierman, 
839 A.2d 25, 30–31 (N.H. 2003).

N.H.R.S.A. §524:1-b (2017) provides the amount of 
interest recoverable in a personal injury action.

Joint and/or Several Liability
A jury may allocate legal fault of the plaintiff’s inju-
ries against one or more defendants, or parties who 
were not sued or who are immune but nevertheless 
bear some fault, as well as against the plaintiff. A 
plaintiff who is more than 50 percent legally at fault 
cannot recover any damages. If a plaintiff is 50 per-
cent or less legally at fault, he/she can recover dam-
ages, but only in proportion to the amount of the 
defendants’ legal fault. For example, a plaintiff who 
is found to be 51 percent at fault for an accident can 
recover nothing. If, on the other hand, a plaintiff and 
one defendant were each found 50 percent legally 

at fault and the total of the plaintiff’s damages were 
found to be $100.00, then the plaintiff can recover 
$50.00 from that defendant. See Bohan v. Ritzo, 679 
A.2d 597, 215–16 (N.H. 1996).

The plaintiff has the burden of proving by a 
preponderance of the evidence that a defendant is 
legally at fault for an accident and damages. How-
ever, in connection with the defendant’s claim that 
the plaintiff is at fault, the defendant carries the 
burden of proof that the plaintiff was comparatively 
at fault because the plaintiff failed to use reasonable 
care and that such failure was a substantial factor in 
bringing about his/her injury. N.H.R.S.A. §507:7-d 
(2017). A special verdict form is used to determine 
comparative fault issues. N.H.R.S.A. §507:7-e(II) 
(2017).

Apportionment of Damages

In all actions, the court shall instruct the jury, or 
find if there is no jury, the amount of damages 
to be awarded to each claimant and against each 
defendant (and party) in accordance with the pro-
portionate fault allocated to each party. N.H.R.S.A. 
§507:7- e(I)(a) (2017); see also DeBenedetto v. 
CLD Consulting Eng’rs, Inc., 903 A.2d 969, 981 
(N.H. 2006); Nilsson v. Bierman, 839 A.2d 25, 28 
(N.H. 2003).

Joint Tortfeasors and Contribution

In all actions, the court shall enter judgment against 
each party liable on the basis of joint and several 
liability. Under the rule of joint and several liability, 
a joint tortfeasor defendant who is partially respon-
sible for a plaintiff’s injuries may be held responsible 
for the entire amount of the recoverable damages 
if that defendant is found to be 50 percent or more 
responsible for the injuries. If a joint tortfeasor 
defendant is found to be less than 50 percent at fault, 
then that defendant’s liability will be only for that 
portion attributed to them. N.H.R.S.A. §507:7-e(I)(b) 
(2017); DeBenedetto v. CLD Consulting Eng’rs, Inc., 
903 A.2d 969, 976–77 (N.H. 2006); Everitt v. Gen. 
Elec. Co., 932 A.2d 831, 835–837 (N.H. 2007).

Contribution
A right of contribution exists between and among 
two or more persons who are jointly and severally 
liable. The enforcement of an action for contribution 
is set forth in N.H.R.S.A. §507:7-g (2017).
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Indemnification
Indemnity is permitted only when one becomes lia-
ble to a third party because its liability is derivative 
or imputed by law, or where an expressed or implied 
duty of indemnity exists. Consol. Util. Equip. Servs., 
Inc. v. Emhart Mfg. Corp., 459 A.2d 287, 288–89 
(N.H. 1983); see also N.H. Civil Jury Instruction, sec-
tion 15.1.

Successor Liability
At common law, a corporation that purchases busi-
ness assets of another does not assume liabilities of 
its predecessor absent the application of one of four 
exceptions: (1) the successor expressly or impliedly 
agrees to assume liability; (2) the transaction con-
stitutes a de facto merger; (3) the successor is mere 
continuation of its predecessor; or (4) the transaction 
is found to have been fraudulent. Bielagus v. EMRE 
of N.H., 826 A.2d 559, 565 (N.H. 2003); see also 
Thompson v. C&C Research & Dev. LLC, 898 A.2d 
495, 501–02 (N.H. 2006) (de facto merger exception); 
Kelly v. Kercher Mach. Works, Inc., 910 F. Supp. 30, 
35–38 (D.N.H. 1995).

In Simoneau v. S. Bend Lathe, Inc., the court 
stated clearly and explicitly that New Hampshire 
law does not recognize the “product line” theory of 
successor liability. 543 A.2d 407, 409 (N.H. 1988). 
Speaking more generally, the court emphasized that 
there are limits to the application of strict products 
liability, and that it rejects “risk spreading” as a jus-
tification for adopting successor liability. Id. “This 
court continues to be extremely reluctant to extend 
the doctrine of strict liability unnecessarily… and 
we have specifically declined to do so when there has 
been no commercial relationship between the defen-
dant and the plaintiff.” Id.

Market Share Liability
New Hampshire has recognized market share lia-
bility. State v. Exxon Mobil Corporation, 126 A.3d 
266, 297 (N.E. 2015). This case afforded the court the 
opportunity to adopt the 6 part test set forth in the 
Restatement (Third) of Torts: Products Liability §15 
cmt. c (Am. Law Inst. 1998). (1) The generic nature of 
the product; (2) the long latency period of the harm; 
(3) the inability of plaintiffs to discover which defen-
dant’s product caused plaintiff’s harm; (4) the clar-
ity of the causal connection between the defective 

product and the harm suffered by plaintiffs; (5) the 
absence of other medical or environmental factors 
that could have caused or materially contributed to 
the harm; and (6) the availability of sufficient “mar-
ket share” data to support a reasonable apportion-
ment of liability. Id. at 291–92.

Economic Loss Rule
In New Hampshire, a plaintiff may not recover in a 
negligence or products liability action for a purely 
“economic” loss. Kelleher v. Marvin Lumber & Cedar 
Co., 891 A.2d 477, 495 (N.H. 2005). “In the products 
liability context, economic loss is characterized as 
damage that occurs to the inferior product itself, 
through deterioration or non- accidental causes” and 
encompasses “both damage to the defective product 
itself and the diminution in value of the product 
because it is inferior in quality.” Id. When the defec-
tive product causes damage to persons or property 
(other than the defective product itself), that result-
ing harm is considered actionable in tort or a prod-
ucts liability claim. Id.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Strict liability requires 6 elements to be proved:

1. The defendant is in the business of selling 
the product; and

2. The product was in a defective condition 
unreasonably dangerous to the user or the 
consumer; and

3. The unreasonably dangerous condition 
existed when the defendant sold the prod-
uct; and

4. The product reached the user or consumer 
without substantial change in the defective 
condition in which it was sold; and

5. The unreasonably dangerous condition 
caused or substantially cause the plaintiff’s 
injury; and,

6. The purpose and manner of the plain-
tiff’s use of the product was intended or, 
although not intended, was reasonably 
foreseeable by the defendant.

See Buttrick v. Arthur Lessard & Sons, 266 A.2d 111, 
113 (N.H. 1969); Price v. BIC Corp., 702 A.2d 330, 332 
(N.H. 1997).
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Pattern Jury Instructions

There are no court- approved pattern jury instruc-
tions. However, the instructions found in Murphy & 
Pope, New Hampshire Civil Jury Instructions (But-
terworth 1995), are widely used.

Design or Manufacturing Defect

In a strict liability case alleging defective design, 
the plaintiff must “first prove ‘that the design of the 
product created a defective condition unreason-
ably dangerous to the user’.” Price v. Bic Corp., 702 
A.2d 330, 332 (N.H. 1997); see also Gianitsis v. Am. 
Brands, Inc., 685 F. Supp. 853, 858–59 (D.N.H. 1988); 
Chellman v. Saab- Scania AB, 637 A.2d 148, 150 
(N.H. 1993); Thibault v. Sears, Roebuck & Co., 395 
A.2d 843, 846 (N.H. 1978).

In determining unreasonable danger, courts 
should consider such factors as social utility and 
desirability “evaluated from the point of view of the 
public as a whole.” Price, 702 A.2d at 333. Courts 
should also weigh the cost and practicality of reduc-
ing the risk of danger. Id. In weighing utility and 
desirability against danger, courts should consider 
whether the risk of danger could have been reduced 
without significant impact on product effectiveness 
and manufacture. Id.; Thibault, 395 A.2d at 846; 
Chellman, 637 A.2d at 150.

A manufacturer is not obliged to design the safest 
possible product, or one as safe as others make, or a 
safer product than the one he has designed, so long 
as the design it has adopted is reasonably safe. Mitch-
ell v. Ford Motor Co., 533 F.2d 19, 20 (1st Cir. 1976).

The plaintiff must also show that the unreason-
ably dangerous condition existed when the product 
was purchased and that the dangerous condition 
caused the injury. Cyr v. J.I. Case Co., 652 A.2d 
685, 694 (N.H. 1994); Chellman, 637 A.2d at 150; 
McLaughlin v. Sears, Roebuck & Co., 281 A.2d 587, 
588 (N.H. 1971). The plaintiff must further prove that 
the purpose and manner of his use of the product, 
including misuse, were foreseeable by the manufac-
turer. Thibault, 395 A.2d at 846.

A seller of an unreasonably dangerous product 
in a defective condition is subject to strict liability 
for physical harm if the seller is engaged in the busi-
ness of selling such a product. However, if the seller 
provides only a service, there is no liability absent 

breach of a legal duty. See Royer v. Catholic Med. Ctr., 
741 A.2d 74, 78 (N.H. 1999).

Crashworthiness, Second Collision, 
or Enhanced Injury Doctrine

When the plaintiff claims that the design of a product 
caused separate or enhanced injuries in the course 
of an accident brought about by independent factors, 
the burden of proof depends on whether the injuries 
are divisible. McNeil v. Nissan Motor Co., Ltd., 365 
F. Supp. 2d 206, 212–13 (D.N.H. 2005); Trull v. Volk-
swagen of Am., Inc., 761 A.2d 477, 483 (N.H. 2000). 
Whether damages are divisible or indivisible is a 
question of law for the court. Trull, 761 A.2d at 483. 
When the injuries sustained as a result of the design 
of the product are separate and divisible from the in-
juries sustained solely due to the accident, the burden 
of proving which damages were caused by the al-
legedly defective product remains on the plaintiff. Id.

When the injuries are indivisible, New Hampshire 
has adopted the so-called Fox- Mitchell approach, 
with its shifting burden of proof. Id. at 481 (citing 
Fox v. Ford Motor Co., 575 F.2d 774, 786–88 (10th 
Cir. 1978); Mitchell v. Volkswagenwerk, AG, 669 F.2d 
1199, 1206–08 (8th Cir. 1982)). Under this approach, 
the plaintiff must initially prove that the alleged 
design defect was a “substantial factor” in producing 
enhanced damages. Once the plaintiff has met this 
burden, the burden shifts to the defendants to prove 
which damages were caused by the initial collision 
and which were caused by the defect.

Failure to Warn

Design defect and failure to warn claims are distinct. 
See LeBlanc v. Am. Honda Motor Co., 688 A.2d 556, 
562 (N.H. 1997). When a risk is not apparent, the 
user must be adequately and understandably warned 
of concealed dangers. The duty to warn is “concom-
itant with the general duty of the manufacturer, 
which ‘is limited to foreseeing the probable results of 
the normal use of the product or a use that can rea-
sonably be anticipated.’” Thibault v. Sears, Roebuck 
& Co., 395 A.2d 843, 847 (N.H. 1978); McLaughlin v. 
Sears, Roebuck & Co., 281 A.2d 587, 588 (N.H. 1971).

The duty to warn, however, extends only to dan-
gers that are reasonably foreseeable: “Manufacturers 
cannot foresee and warn of all absurd and dangerous 
uses of their product.” Thibault, 395 A.2d at 847. 
A suitable warning is not necessarily a conclusive 
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defense in a defective design case, for liability may 
still attach if the danger “could have been eliminated 
without excessive cost or loss of product efficiency.” 
Id.; see also Duford v. Sears, Roebuck & Co., 833 F.2d 
407, 411 (1st Cir. 1987). A manufacturer has no duty 
to warn against obvious dangers or absurd uses of 
the product. Cheshire Med. Ctr. v. W.R. Grace & Co., 
853 F. Supp. 564, 567 (D.N.H. 1994), aff’d, 49 F.3d 
26 (1st Cir. 1995), cert. denied, 516 U.S. 915 (1995). 
Obviousness of the harm is a question of fact to be 
decided by the jury. Id. There is also no need to warn 
of dangers that are speculative. Id. at 570.

Post-Sale Duties

The Restatement (Third) of Torts: Product Liability 
§10 recognizes a post-sale duty to warn if a reason-
able person in the seller’s position would provide 
a warning. Restatement (Third) of Torts: Product 
Liability §10 (Am. Law Inst. 1998). New Hampshire 
state courts have neither articulated nor discussed 
when a duty to warn may arise after a sale. The fed-
eral court has, and predicted that the New Hamp-
shire Supreme Court would adopt a post-sale duty 
to warn obligation as set forth in Section 10 and 
allowed the plaintiffs to argue that theory. Jenks v. 
New Hampshire Motor Speedway, No. 09-cv-205-JD, 
2012 U.S. Dist. Lexis 56205, *15 (D.N.H. Apr. 23, 
2012). The Jenks court also noted that a jury instruc-
tion on this issue was given in another federal 
action. Id. at *9–10 (discussing Cheshire Med. Ctr. 
v. W.R. Grace & Co., 853 F. Supp. 564, 567 (D.N.H. 
1994)). The court in the Cheshire case, involving 
asbestos fireproofing materials, instructed the 
jury that “[t]he defendant had a continuing duty to 
warn the plaintiff of dangers associated with the 
fireproofing even after the sale of the fireproofing 
to the plaintiff if the defendant discovered after the 
sale that the product was defective or dangerous.” 
Cheshire, 853 F. Supp. at 567.

Proof in Negligence Actions
“[I]n order to prove actionable negligence, a plaintiff 
must establish that the defendant owed a duty to 
the plaintiff, breached that duty, and that the breach 
proximately caused the claimed injury.” Estate of 
Joshua T. v. State, 840 A.2d 768, 771 (N.H. 2003).

Whether a duty exists in a particular case 
depends on what risks, if any, are reasonably fore-
seeable. Kellner v. Lowney, 761 A.2d 421, 424 (N.H. 

2000). The general rule of negligence tort liability is 
that a defendant will not be held liable for negligence 
if he could not reasonably foresee that his conduct 
would result in an injury, or if his conduct was rea-
sonable in light of what he could anticipate. Id.

Note that in Thibault v. Sears, Roebuck & Co., 395 
A.2d 843, 849 (N.H. 1978), the court recommended 
that plaintiffs in a products liability action pursue 
only a strict liability claim rather than both negli-
gence and strict liability theories.

Evidence
Qualification of Expert Witness
New Hampshire Rule of Evidence 702, governing 
the admissibility of expert testimony, is identical 
to Federal Rule of Evidence 702. N.H. R. Ev. 702; 
Fed. R. Evid. 702. The first issue for the court when 
considering the admissibility of expert testimony is 
whether the “witness, by either study or experience, 
has knowledge on the subject matter of his or her 
testimony so superior to that of people in general 
concerning it that his or her views will probably 
assist the triers of fact.” State v. Gourlay, 802 A.2d 
1203, 1208 (N.H. 2002) (citing State v. St. Laurent, 
642 A.2d 335, 336 (N.H. 1994)). If the trier of fact is 
capable of deciding the issue without expert assis-
tance, then the proffered expert testimony may be 
properly excluded from evidence. Id. at 1208–09. 
Whether the proffered expert testimony can assist 
the trier of fact turns in part on the reliability of the 
testimony. See Baker Valley Lumber, Inc. v. Ingersoll- 
Rand Co., 813 A.2d 409 (N.H. 2002).

The New Hampshire Supreme Court has adopted 
the four-part standard for reliability of expert testi-
mony outlined by the United States Supreme Court 
in Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 
579, 593–94 (1993), specifying four factors for con-
sideration: (1) whether the results of the “differential 
etiology” are capable of being tested; (2) whether the 
differential etiology has been subject to peer review 
and publication; (3) the error rate of conclusions based 
on the expert’s differential etiology; and (4) whether 
there is general acceptance of the differential etiology 
in the scientific community. Baker Valley Lumber, 813 
A.2d at 417. These factors are not meant to be a “de-
finitive checklist or test.” Id. Moreover, in appropriate 
cases, trial courts may “fashion additional factors to 
determine the reliability of testimony.” Id.
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Spoliation of Evidence
New Hampshire has recognized the doctrine of spo-
liation in a products liability context. See Rodriguez 
v. Webb, 680 A.2d 604, 606 (N.H. 1996).

A variety of sanctions can be imposed on spolia-
tors. The sanction of dismissal is available only if the 
product “was destroyed out of a specific malicious 
intent to put same beyond the reach and inquiry 
of defendants’ experts.” Mayes v. Black & Decker 
(U.S.), Inc., 931 F. Supp. 80, 83 (D.N.H. 1996). Lesser 
sanctions, of an evidentiary nature, are determined 
by a five- factor test: (1) whether the defendant was 
prejudiced by the destruction of the evidence; (2) 
whether the prejudice can be cured; (3) the practical 
importance of the evidence; (4) whether the plaintiff 
was in good faith or bad faith; and (5) the potential 
for abuse if the evidence is not excluded. Id.

A party may be allowed an “adverse inference” 
jury instruction when “the evidence was destroyed 
deliberately with fraudulent intent.” Murray v. Devel-
opmental Servs. of Sullivan County, 818 A.2d 302, 
309 (N.H. 2003).

Matters of Pleading and Procedure
Jurisdiction
New Hampshire has several statutes that empower 
the courts with long-arm jurisdiction. N.H.R.S.A. 
§510:4 (2017) confers jurisdiction over non- resident 
defendants who transact business in the state or 
commit tortious acts in the state. Under N.H.R.S.A. 
§293-A:15.10 (2017), the courts have jurisdiction over 
a foreign corporation for torts outside New Hamp-
shire if the corporation is authorized to do business 
in the state.

Choice of Law
To resolve choice of law problems, New Hampshire 
courts consider: (1) the predictability of results; (2) 
the maintenance of reasonable orderliness and good 
relationships among the states; (3) simplification 
of the judicial task; (4) advancement of the forum 
state’s interest; and (5) the sounder rule of law. In re 
Estate of Wood, 453 A.2d 1251, 1252 (N.H. 1982).

Acceptable Methods of Service of Process
All writs and other processes are served in hand or 
by leaving an attested copy at the present abode of 

the defendant. N.H.R.S.A. §510:2 (2017). N.H.R.S.A. 
§520:2 has never been interpreted to authorize per-
sonal or abode service outside the state’s borders. S. 
Down Recreation Ass’n v. Moran, 686 A.2d 314, 317 
(N.H. 1996). The writ or process must indicate the 
time, place, and mode of service made and indicate 
any attachments made against property. N.H.R.S.A. 
§510:2-a (2017).

Service against defendant corporations can be 
made upon the clerk, treasurer, cashier, or one of 
the directors, trustees or managers in the state, and 
otherwise upon any principal shareholder or agent. 
N.H.R.S.A. §510:14 (2017). Service can be made upon 
a manufacturing corporation by leaving an attested 
copy of the writ at the office or counting room of the 
corporation. N.H.R.S.A. §510:16 (2017).

Answer Time
A defendant’s Answer is due 30 days from the date 
the summons and complaint is served upon the 
defendant. See Super. Ct. Civ. R. 9.

Particularity with Which Affirmative 
Defenses Must Be Raised
The most common affirmative defenses that must be 
pleaded include: accord and satisfaction, assumption 
of risk, contributory negligence, estoppel, laches, 
payment, release, res judicata, and statute of lim-
itations. Super. Ct. Civ. R. 9. “The fact that pleas are 
repugnant to each other is no objection when they 
are filed together….” True v. Huntoon, 54 N.H. 121, 
122 (1873). Plaintiff’s misconduct is perhaps the key 
affirmative defense that should be pled in any prod-
uct liability action. See Cyr v. J.I. Case Co., 652 A.2d 
685, 695 (N.H. 1994).
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