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T he New Jersey Products Liability Act was enacted 
in 1987 and various sections were modified or 

added in 1995. The Act “is not intended to codify all 
issues relating to product liability,” but the Legisla-
ture intended to address “only… matters that require 
clarification.” N.J. Stat. Ann. §2A:58C-1a (West 2017). 
Under the Act, negligence and breach of implied 
warranty generally are no longer recognized as bases 
for a separate claim for harm caused by a product, 
but are subsumed within the new statutory cause of 
action (a “product liability action”). Tirrell v. Navis-
tar Int’l, Inc., 248 591 A.2d 643, 647 (N.J. Super. Ct. 
App. Div. 1991); see also Clements v. Sanofi- Aventis, 
U.S., Inc., 111 F. Supp. 3d 586, 596 (D.N.J. 2015).

The essence of a cause of action under the Act 
is strict liability. Green v. Gen. Motors Corp., 310, 
709 A.2d 205, 209 (N.J. Super. Ct. App. Div.), cert. 
denied, 718 A.2d 1210 (D.N.J. 1998). A “product 
liability action” is defined by the Act as “any claim 
or action brought by a claimant for harm caused 
by a product, irrespective of the theory underly-
ing the claim, except actions for harm caused by 
breach of an express warranty.” N.J. Stat. Ann. 
§2A:58C-1b(3) (West 2017). Claims of independent 
acts of negligence that do not arise from a defect in 
the product—such as negligence in the installation, 
maintenance, repair, or sale of a product—can still 
be maintained. See Parks v. Pep Boys, 659 A.2d 471, 
474 (N.J. Super. Ct. App. Div. 1995) (sale of Freon to 
a minor, contrary to statute). A claim for negligent 
design against a predecessor of the manufacturer of 
the accident product cannot be maintained, however. 
Potwora ex rel. Gray v. Grip, 725 A.2d 697, 702–03 
(N.J. Super. Ct. App. Div. 1999).

The Act does not apply to any “environmental 
tort action,” N.J. Stat. Ann. §2A:58C-6 (West 2017), 
which is defined as a civil action for damages “where 
the cause of the harm is exposure to toxic chemi-
cals or substances.” N.J. Stat. Ann. §2A; 58C-lb(4) 
(West 2017). An action “involving drugs or products 
intended for personal consumption or use” is not 

considered an environmental tort action, id., but 
asbestos tort litigation is considered an environ-
mental tort action. Stevenson v. Keene Corp., 254 603 
A.2d 521, 526–28 (N.J. Super. Ct. App. Div. 1992), 
aff’d, 620 A.2d 1047 (N.J. 1993).

Restatement (Third) of Torts: 
Products Liability
New Jersey law is generally in accord with the provi-
sions of the Third Restatement, and the Restatement 
has been cited with approval in some cases. How-
ever, there are a few significant exceptions (as, for 
instance, in the area of successor liability). A com-
prehensive review and analysis of the relationship 
between the provisions of the Third Restatement and 
New Jersey law is contained in a law review article, 
William A. Dreier, The Restatement (Third) of Torts: 
Products Liability and New Jersey Law—Not Quite 
Perfect Together, 50 Rutgers L. Rev. 2059 (1998), 
written by a retired Presiding Judge of the Appellate 
Division of the New Jersey Superior Court.

Available Defenses
Assumption of Risk
New Jersey does not recognize a separate defense of 
assumption of the risk in a products liability claim. 
However, in certain non- workplace accidents, a 
plaintiff’s voluntary and unreasonable encountering 
of a known danger can constitute comparative fault. 
See Suter v. San Angelo Foundry & Mach. Co., 406 
A.2d 140 (N.J. 1979); Lewis v. Am. Cyanamid Co., 715 
A.2d 967, 974 (N.J. 1998); and “Comparative Fault/
Contributory Fault,” infra.

Comparative Fault/Contributory Fault
Strict Liability

The New Jersey Comparative Negligence Act, N.J. 
Stat. Ann. §2A:15-5.1-5.3 (West 2017), is applicable 
to strict liability actions, including products liability 
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actions. Suter v. San Angelo Foundry & Mach. Co., 
406 A.2d 140, 145–46 (N.J.1979); N.J. Stat. Ann. 
§2A:15-5.2a (West 2017). Plaintiff’s negligence is 
unavailable as a defense in a products liability action 
where it consists merely of failing to discover a 
defect in a product or failing to guard against the 
possibility of its existence. Johansen v. Makita U.S.A., 
Inc., 607 A.2d 637, 641 (N.J. 1992); Cavanaugh v. Skil 
Corp., 751 A.2d 564, 592–95 (N.J. Super. Ct. App. Div. 
1999); aff’d and mod. on other grounds, 751 A.2d 
518 (N.J. 2000); Schwartz v. Hasbro, Inc., No. A-3021-
10T4, 2012 N.J. Super. Unpub. Lexis 914, at *30–32 
(N.J. Super. Ct. App. Div. Apr. 25, 2012); New Jersey 
Model Civil Jury Charge (“M.J.C.”) §5.40J, available 
at https://www.judiciary.state.nj.us/attorneys/
civilcharges.html. “Ordinary carelessness” is also 
insufficient in the workplace setting to raise an issue 
of comparative fault in a products action. Green v. 
Sterling Extruder Corp., 471 A.2d 15, 19 (N.J. 1984).

For plaintiff’s comparative fault in the use of a 
product to be a defense, a defendant must prove that 
plaintiff had actual knowledge of the particular dan-
ger and voluntarily and unreasonably proceeded to 
encounter it, and that such action was a proximate 
cause of the accident. Suter, 406 A.2d at 144–45 (N.J. 
1979); Lewis v. Am. Cyanamid Co., 715 A.2d 967, 974 
(N.J.1998); M.J.C. §5.40J. However, plaintiff’s com-
parative fault is unavailable as a defense where the 
injury occurs on a plant machine or with workplace 
equipment under circumstances where the worker 
has no meaningful choice. Suter, 406 A.2d at 148 
(N.J. 1979); Tirrell v. Navistar Intern., Inc., 248 591 
A.2d 643, 648–49 (N.J. Super. Ct. App. Div.), cert. 
denied, 599 A.2d 166 (N.J. 1991). M.J.C. §5.40J, n.l. 
The exception for workplace injuries predates the 
Act. Suter, 406 A.2d at 140 (N.J. 1979). An intentional 
act of a worker purposefully creating the very sit-
uation giving rise to the accident, such as wedging 
open the lower guard of a hand-held portable cir-
cular saw, is not the type of conduct exempted by 
Suter and Tirrell, and goes to the issue of proximate 
causation of the accident. Cavanaugh, 751 A.2d at 
595 (N.J. Super. Ct. App. Div. 1999); aff’d and mod. 
on other grounds, 164 N.J. 1, 751 A.2d 518 (N.J. 2000).

In a case where there was evidence that a decedent 
was driving an automobile at an excessive speed and 
while intoxicated, the Appellate Division suggested 
that these actions, though unrelated to the allegedly 
defective rear axle claimed to have caused the acci-

dent, could serve as a basis for the application of 
comparative fault principles, as well as be admissible 
on the issue of proximate causation of the accident. 
Wallace v. Ford Motor Co., 723 A.2d 1226, 1229–30 
(N.J. Super. Ct. App. Div. 1999). See also McGarrigle 
v. Mercury Marine, 838 F. Supp. 2d 282, 295 (D.N.J. 
2011) (holding that evidence of boat speed admissi-
ble on the issue of proximate causation).

Where plaintiffs comparative fault is a defense, 
recovery is diminished by the percentage of plain-
tiff’s fault. However, if this fault is greater than the 
combined fault of all persons against whom recovery 
is sought, plaintiff cannot recover at all. N.J. Stat. 
Ann. §2A:15-5.1 (West 2017). See also “Joint and/or 
Several Liability,” infra.

Even where comparative fault is not a defense, 
conduct that might otherwise constitute negligence 
can be placed before the jury under appropriate 
circumstances when the risk/utility test is used in 
determining whether a defect even exists. Thus, 
two of the risk/utility factors about which it may 
be proper for a jury to be instructed are “the ability 
of foreseeable users to avoid danger by the exercise 
of care in the use of the product,” and “the foresee-
able user’s awareness of the dangers inherent in the 
product and their avoidability, because of general 
public knowledge of the obvious condition of the 
product, or of the existence of suitable warnings or 
instructions.” M.J.C. §5.40D-3; Johansen, 607 A.2d at 
642–43 (N.J. 1992).

The “exercise of care in the use of the product,” 
as it relates to a risk/utility analysis, is based upon 
the extent to which an “average user,” not the spe-
cific plaintiff, could avoid injury through the use 
of due care. Evidence of the specific plaintiff’s use 
of care has been held to be “irrelevant to the risk- 
utility analysis.” Johansen, 607 A.2d at 645 (N.J. 
1992). However, evidence of the plaintiff’s conduct 
is relevant to the issue of proximate cause and, with 
limiting instructions, can be considered by a jury in 
determining whether plaintiff’s manner of operation 
or use of the product is the sole cause of the accident. 
Id. at 646.

Fault is compared only of parties to the action, 
N.J. Stat. Ann. §2A:15-5.2 (West 2017), and one who 
is not named as a party or cannot be named because 
of immunity from suit (such as an immunity under 
the Workers’ Compensation Act) is not jointly liable 
in tort and cannot be found comparatively at fault. 
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See Town of Kearny v. Brandt, 67 A.3d 601, 617 (N.J. 
2013). However, a party dismissed due to bankruptcy 
is still considered a “party” for purposes of assessing 
a percentage of fault, even though that fault will not 
result in any personal liability due to the bankruptcy. 
Id.; Brodsky v. Grinnell Haulers, Inc., 853 A.2d 940, 
943–44, 948 (N.J. 2004).

Negligence

For cases brought under the Products Liability Act, 
negligence is no longer recognized as a basis for a 
separate product defect claim by a plaintiff. For non-
Act cases, there is no substantial difference between 
strict liability and negligence theories of products 
liability in New Jersey. Accordingly, the concept of 
comparative fault would not differ in a products 
claim if plaintiff’s theory is framed in negligence.

Seat Belts—Failure to Use

Proof that plaintiff negligently failed to wear an 
available seat belt and thereby increased the dam-
ages may be used to reduce recovery for those inju-
ries that could have been avoided by use of the seat 
belt. Waterson v. GM Corp., 544 A.2d 357, 373–74 
(N.J. 1988); M.J.C. §8.21. A lengthy formula for the 
amount of the reduction is set forth in Waterson, 
544 A.2d at 374–76 (N.J. 1988). Expert testimony as 
to the amount of increase in damages is normally 
required. Statham v. Bush, 602 A.2d 779, 782–83 
(N.J. Super. Ct. App. Div. 1992); M.J.C. §8.21, n.4.

Where the alleged defect was a failure to warn 
of a heightened danger of injury if a seat belt is not 
worn, due to a tendency known to the manufacturer 
of the seat to collapse in an accident, the failure to 
wear a seat belt has been held not to reduce plaintiff’s 
damages. Crispin v. Volkswagenwerk AG, 591 A.2d 
966, 978–79 (N.J. Super. Ct. App. Div.), cert. denied, 
599 A.2d 162 (N.J. 1991). See also Truchan v. Nissan 
Motor Corp. in U.S.A., 720 A.2d 981, 987–88 (N.J. 
Super. Ct. App. Div. 1998) (indicating that, in an 
unusual case, improper use of a seat belt could be an 
intervening cause of plaintiff’s injuries).

Misuse of Product

While the Products Liability Act does not specif-
ically address the issue of misuse, the New Jersey 
Supreme Court has held that plaintiff has the bur-
den of proving lack of misuse of the product. Mohr 
v. Yamaha Motor Co., No. A-5194-10T4, 2013 N.J. 

Super. Unpub. Lexis 1809, at *11–12 (N.J. Super. Ct. 
App. Div. July 19, 2013). Product misuse can consist 
of use of a product either for an improper purpose 
or in an improper manner. Jurado v. W. Gear Works, 
619 A. 2d 1312, 1318 (N.J. 1993). However, misuse 
only bars liability if it was not reasonably foreseeable 
at the time the product left the manufacturer’s or 
seller’s control. Plaintiff must prove reasonable fore-
seeability of this misuse. “Reasonable foreseeability” 
is determined from an objective standpoint; that 
is, considering the general experience within the 
industry when the product was manufactured, sold, 
or distributed, could the future occurrence of misuse 
have been anticipated by a reasonably careful man-
ufacturer, seller, or distributor? Jurado, 619 A.2d at 
1317 (N.J. 1993); Indian Brand Farms, Inc. v. Novar-
tis Crop Prot. Inc., 617 F.3d 207, 230 (3d Cir. 2010); 
M.J.C. §5.40G.

Unanticipated, Unforeseeable, 
or Unintended Use

See “Misuse of Product,” supra. While a manufac-
turer has a duty to prevent an injury caused by 
the objectively foreseeable misuse of its product, it 
has no duty to protect against unforeseeable mis-
uses. Jurado v. W. Gear Works, 619 A.2d 1312, 1318 
(N.J. 1993).

Alteration of Product

Plaintiff must prove that a product defect existed at 
the time the product was distributed by the manu-
facturer or seller. Myrlak v. Port Auth., 723 A.2d 45, 
52 (N.J. 1999); Estate of Brust v. ACF Industries, LLC, 
127 A.3d 729, 742 (N.J. Super. Ct. App. Div. 2015) 
cert. denied sub nom. Estate of Brust v. Del. River 
Port Auth., 137 S. Ct. 145, (2016); Fowler v. Akzo 
Nobel Chems. Inc., No. A-2300-15T4, 2017 N.J. Super. 
Unpub. Lexis 1194, at *4 (N.J. Super. Ct. App. Div. 
May 17, 2017). Plaintiff also must show that there has 
not been a substantial alteration of the product since 
it left defendant’s control. A substantial alteration is 
a change or modification made to the product after 
manufacture or sale that both alters the design or 
function of the product and is one that has a signif-
icant or meaningful effect on the product’s safety 
when used. Soler v. Castmaster, Div. of H.P.M. Corp, 
484 A.2d 1225, 1230–31 (N.J. 1984); M.J.C. §5.40G.

When a component part that is not defective in 
itself is subject to further processing or is incorpo-
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rated by others into a larger system and the injury 
sustained is not directly attributable to any defect 
in the component part, there is generally found to 
be substantial change such that the manufacturer of 
the component part is not liable. Zaza v. Marquess & 
Nell, Inc., 675 A.2d 620, 628–29 (N.J. 1996).

Where there has been a substantial alteration of 
a product, if this was reasonably foreseeable at the 
time the product left the control of the defendant, 
and if the alteration made the product not reason-
ably safe, the defendant is still responsible. Brown 
v. United States Stove Co., 484 A.2d 1234, 1240 (N.J. 
1984); Jurado v. W. Gear Works, 619 A.2d 1312, 1317 
(N.J. 1993); M.J.C. §5.40G. However, the original 
design defect must still be at least a concurrent or 
contributing cause of the accident, notwithstanding 
the alteration. Michalko v. Cooke Color & Chemical 
Corp., 451 A.2d 179, 186 (N.J. 1982); Soler, 484 A.2d 
at 1231 (N.J. 1984).

The question of “reasonable foreseeability” in 
alteration cases is a test of objective foreseeability; 
that is, considering the general experience within 
the industry when the product was manufactured, 
sold, or distributed, could the future occurrence of 
substantial alteration have been anticipated by a rea-
sonably careful manufacturer, seller, or distributor? 
M.J.C. §5.40G. Plaintiff has the burden of showing 
that a typical manufacturer or seller of the product 
could foresee that the product would be altered. Id.

Unavoidably Unsafe Products

Under the Products Liability Act, there is an absolute 
defense if the harm is caused by “an unavoidably 
unsafe aspect of the product and the product was 
accompanied by an adequate warning or instruc-
tion.” N.J. Stat. Ann. §2A:58C-3a(3) (West 2017). The 
New Jersey Senate Judiciary Committee Statement 
accompanying the Act indicates that this provision 
is intended to be used principally in cases involv-
ing prescription drugs or vaccines. The Act itself 
indicates that committee statements, such as that 
of the Senate, that are included in the legislative 
history “shall be consulted in the interpretation and 
construction of this act.” N.J. Stat. Ann. §2A:58C-1a 
(West 2017).

Pre-Act and post-Act cases dealing with “unavoid-
ably unsafe” products have spoken in terms of the 
lack of strict liability due to the absence of proof of 
a defect and due to public policy reasons. Brody v. 

Overlook Hosp., 317 A.2d 392, 397 (N.J. Super. Ct. 
App. Div. 1974), aff’d, 332 A.2d 596 (N.J. 1975) (hep-
atitis infected blood); Snyder v. Mekhjian (Snyder I), 
582 A.2d 307, 312–13 (N.J. Super. Ct. App. Div. 1990), 
aff’d o.b., 593 A.2d 318 (N.J. 1991) (AIDS infected 
blood). Separate negligence claims are permitted if 
the appropriate proofs are present, however. Snyder 
I; Snyder v. Am. Ass’n of Blood Banks (Snyder II), 676 
A.2d 1036 (N.J. 1996).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn

Prior to the Products Liability Act, the New Jersey 
Supreme Court held that obviousness of a danger is 
only one element in determining whether there is a 
duty to warn. Campos v. Firestone Tire & Rubber Co., 
485 A.2d 305, 309–10 (N.J. 1984). The Act now pro-
vides for a complete defense where a product’s char-
acteristics “are known to the ordinary consumer or 
user, and the harm was caused by an unsafe aspect 
of the product that is an inherent characteristic of 
the product and that would be recognized by the 
ordinary person who uses or consumes the product 
with the ordinary knowledge common to the class 
of persons for whom the product is intended[.]” N.J. 
Stat. Ann. §2A:58C-3a(2) (West 2017); Roberts v. Rich 
Foods, Inc., 654 A.2d 1365, 1371–72 (N.J. 1995).

However, this consumer expectations defense 
does not apply to “industrial machinery or other 
equipment used in the workplace,” and also does not 
apply to “dangers posed by products such as machin-
ery or equipment that can feasibly be eliminated 
without impairing the usefulness of the product.” 
NJ. Stat. Ann. §2A:58C-3a(2) (West 2017). The phrase 
“impairing the usefulness of the product” has been 
defined as “significantly diminishing its intended 
use.” Roberts, 654 A.2d at 1373 (N.J. 1995); Mercer 
Mut. Ins. Co. v. Proudman, 933 A.2d 967, 969–70 
(N.J. Super. Ct. App. Div. 2007).

The Act also exempts manufacturers and sellers 
from liability for failure to warn if the product con-
tains an “adequate warning or instruction.” This 
is defined as one that a reasonably prudent person 
“would have provided with respect to the danger 
and that communicates adequate information on 
the dangers and safe use of the product, taking into 
account the characteristics of, and the ordinary 
knowledge common to, the persons by whom the 
product is intended to be used,” or, in the case of 
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prescription drugs, the prescribing physician. N.J. 
Stat. Ann. §2A:58C-4 (West 2017). Ordinarily the 
adequacy of a warning is a question for the jury, but 
depending upon the facts, a court can determine as 
a matter of law that a warning is adequate. Banner 
v. Hoffmann- La Roche Inc., 891 A.2d 1229, 1237 (N.J. 
Super. Ct. App. Div. 2006), cert. denied, 921 A.2d 447 
(N.J. 2007). A court, as a matter of law, may rule on 
the adequacy of a warning in the prescription drug 
context. Id. at 1237.

The New Jersey Supreme Court has stated that 
“where the defect alleged is failure to warn, strict lia-
bility analysis becomes similar to negligence analy-
sis.” Zaza v. Marquess & Nell, 675 A.2d 620, 632 (N.J. 
1996). Adequacy of warnings requires consideration 
of all of the seller’s communications to intended 
users, including demonstrations of the product, and 
a demonstration by a manufacturer’s representative 
that violates the manufacturer’s own safety warnings 
can be found to undermine the effectiveness of these 
warnings and result in liability. Levey v. Yamaha 
Motor Corp., U.S.A., 825 A.2d 554, 556 (N.J. Super. 
Ct. App. Div. 2003). A manufacturer has a continuing 
duty to warn of dangers it discovers or reasonably 
should discover after the product leaves its control. 
Dixon v. Jacobsen Mfg. Co., 637 A.2d 915, 922 (N.J. 
Super. Ct. App. Div.), cert. denied, 642 A.2d 1004 
(N.J. 1994); N.J. Stat. Ann. §2A:58C-4 (West 2017).

In a failure to warn claim, plaintiff must prove 
that the absence of a warning was a proximate cause 
of the harm sustained. Coffman v. Keene Corp., 628 
A.2d 710, 716 (N.J. 1993). However, New Jersey fol-
lows a rebuttable “heeding presumption” that shifts 
the burden of producing evidence by presuming 
that if an adequate warning had been provided, it 
would have been read and followed. Id. at 724; Theer 
v. Philip Carey Co., 628 A.2d 724, 728–29 (N.J. 1993) 
(noting appropriate use of heeding presumption in 
case with a deceased plaintiff); Sharpe v. Bestop, Inc., 
713 A.2d 1079, 1086 (N.J. Super. Ct. App. Div. 1998), 
aff’d, 730 A.2d 285 (N.J. 1999).

To overcome the heeding presumption in a fail-
ure to warn case involving a product used in the 
workplace, the defendant must produce evidence 
that had an adequate warning been provided, a 
plaintiff- employee with meaningful choice would 
not have heeded the warning, or the employer 
would not have heeded the warning by taking rea-
sonable precautions for the safety of its employees 

and would not have allowed the employees to take 
measures to avoid or minimize the harm. Coffman, 
628 A.2d at 724 (N.J. 1993) (workplace accident); see 
also Sharpe, 713 A.2d at 1086 (N.J. Super. Ct. App. 
Div. 1998) (non- workplace accident). In the absence 
of evidence rebutting the heeding presumption in 
a failure to warn case, the plaintiff is entitled to a 
directed verdict on the proximate cause element of 
the claim. Sharpe, 713 A.2d at 1084 (N.J. Super. Ct. 
App. Div. 1998). Nevertheless, if the evidence is such 
that reasonable persons would not differ in conclud-
ing that the presumption has been rebutted, a jury 
question will not exist. Calderon v. Machinenfabriek 
Bollegraaf Appingedam BV, 667 A.2d 1111, 1116 (N.J. 
Super. Ct. App. Div. 1995), cert. denied, 675 A.2d 
1122 (N.J. 1996).

Where a warning or instruction given in con-
nection with a drug, device, food, or food additive 
has been approved by the federal Food and Drug 
Administration, there is a rebuttable presumption 
that the warning or instruction is adequate. N.J. Stat. 
Ann. §2A:58C-4 (West 2017); Bailey v. Wyeth, Inc., 
37 A.3d 549, 569 (N.N. Super. Ct. Law Div. 2008), 
DeBoard v. Wyeth, Inc., 28 A.3d 1245 (N.J. Super. Ct. 
App. Div. 2011), cert. denied, 48 A.3d 355 (N.J. 2012). 
A warning in a prescription drug case does not need 
to be given to the patient, but only to the prescribing 
physician, id. (see “Informed Intermediary,” infra), 
except when a manufacturer markets prescription 
medication by advertising directly to consumers. 
Perez v. Wyeth Labs., Inc., 734 A.2d 1245 (N.J. 1999) 
(mass marketing of Norplant contraceptive). Even 
where there is mass marketing to consumers, a man-
ufacturer’s compliance with FDA labeling, advertis-
ing, and warning requirements creates a rebuttable 
presumption that the manufacturer has met its duty 
of warning consumers. Id. at 1259. However, the 
presumption is not absolute nor dispositive when 
applying the discovery rule in a failure to warn drug 
case. Kendall v. Hoffman- La Roche, Inc., 36 A.3d 541 
(N.J. 2012).

Actual knowledge of a danger by a plaintiff does 
not eliminate a duty to warn, but may negate a claim 
that failure to warn caused the accident. Campos, 
485 A.2d at 311 (N.J. 1984); Coffman, 628 A.2d at 721 
(N.J. 1993). The Appellate Division has stated that 
“[p]re- existing knowledge of danger, if subjectively 
recalled at the very moment of the accident, can 
negate a claim that absence of a warning was a prox-
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imate cause of the injury.” Fabian v. Minster Mach, 
Co. Inc., 609 A.2d 487, 497 (N.J. Super. Ct. App. Div.), 
cert. denied, 617 A.2d 1220 (N.J. 1992). See “Com-
parative Fault/Contributory Fault,” supra, regarding 
the effect upon the risk/utility analysis of the user’s 
awareness of dangers inherent in the product. A 
manufacturer must communicate a warning based 
on subsequently acquired knowledge of a danger 
“as soon as reasonably feasible.” Feldman v. Lederle 
Labs. (Feldman II), 592 A.2d 1176, 1190 (N.J. 1991). 
Further, the duty of a manufacturer or distributor to 
provide an adequate warning is not obviated by an 
employer’s obligation to ensure that an adequate and 
appropriate warning is maintained. Beadling v. Wil-
liam Bowman Assocs., 809 A.2d 188,199 (N.J. Super. 
Ct. App. Div. 2002).

With regard to component part manufacturers, 
the New Jersey Supreme Court has held that “[t]
he duty to warn does not extend to the speculative 
anticipation of how component parts that are not 
defective can become potentially dangerous, depend-
ing on the nature of their integration into a complex 
system designed and assembled by another.” Zaza v. 
Marquess & Nell, Inc., 675 A.2d 620, 635 (N.J. 1996). 
Federal courts have held that under New Jersey law, 
manufacturers have no duty to prevent a criminal 
use of their products that is foreign to the intended 
purpose of the products. Port Auth. of NY. & N.J. 
v. Arcadian Corp., 189 F.3d 305, 313 (3d Cir. 1999) 
(manufacturers of fertilizer products not liable for 
use of products in making explosives for 1993 World 
Trade Center bombing); Ward v. Arm & Hammer, 
341 F. Supp. 2d 499, 501–02 (D.N.J. 2004), appeal dis-
missed, 127 F. App’x 86 (3d Cir. 2005) (manufacturer 
of baking soda not liable for failing to warn custom-
ers against using product to make crack cocaine).

Informed Intermediary
“Learned intermediary” is recognized as a defense 
in drug cases. Niemiera v. Schneider, 555 A.2d 1112, 
1117 (N.J. 1989); In re Accutane Litig., No. A-0164-
15T1, 2017 N.J. Super. Unpub. Lexis 1885, at *49–51 
(N.J. Super. Ct. App. Div. July 25, 2017). It continues 
to be so recognized under the Products Liability Act: 
the adequacy of a warning for prescription drugs is 
considered by taking into account “the characteris-
tics of, and the ordinary knowledge common to, the 
prescribing physician.” N.J. Stat. Ann. §2A:58C-4 
(West 2017); Banner v. Hoffmann- La Roche Inc., 891 

A.2d 1229, 1236 (N.J. Super. Ct. App. Div. 2006), cert. 
denied, 921 A.2d 447 (N.J. 2007). With a prescrip-
tion drug, there normally is no requirement that 
the manufacturer warn the patient herself. London 
v. Lederle Labs., 675 A.2d 1133, 1138 (N.J. Super. Ct. 
App. Div. 1996), aff’d as modified sub nom. Batson 
v. Lederle Labs., 702 A.2d 471 (N.J. 1997); N.J. Stat. 
Ann. §2A:58C-4 (West 2017). A warning must be 
“adequate to apprise the physician of the medica-
tion’s risk in order to permit the physician to make 
an informed risk- benefit analysis before prescribing 
it.” Prince v. Garruto, Galex & Cantor, 787 A.2d 
245, 252 n.2 (N.J. Super. Ct. App. Div. 2001). Where 
a warning to a physician was alleged to be inade-
quate, summary judgment was nevertheless upheld 
where the physician indicated that a difference in 
the warning would not have affected his decision 
to prescribe the medication in question. Strumph v. 
Sobering Corp., 626 A.2d 1090 (N.J. 1993), reversing 
an Appellate Division decision on basis of dissenting 
opinion, 606 A.2d 1140, 1148 (N.J. Super. Ct. App. 
Div. 1992); London, 675 A.2d at 1139 (N.J. Super. Ct. 
App. Div. 1996).

When a manufacturer markets prescription 
medication by advertising directly to consumers, 
the learned intermediary doctrine does not apply. 
Perez v. Wyeth Labs., Inc., 734 A.2d 1245 (N.J. 1999) 
(mass marketing of Norplant contraceptive). Nei-
ther the manufacturer’s placement of informational 
brochures in a physician’s office nor the manufac-
turer’s memorialization of information supplied by 
the physician to the patient, however, is considered 
direct- to- consumer advertising, and neither inval-
idates the learned intermediary doctrine. Banner, 
891 A.2d at 1236–37 (N.J. Super. Ct. App. Div. 2006) 
(involving birth defects allegedly resulting from the 
use of Accutane and, among other things, a “Patient- 
Information/Consent and Survey Enrollment Form” 
prepared by the manufacturer).

The informed intermediary doctrine is not a 
defense in non-drug products liability actions. For 
instance, a manufacturer “may not rely on ‘the 
haphazard conduct of the ultimate purchaser’ to 
remedy or protect against defects for which he is 
responsible.” Butler v. PPG Industries, Inc., 493 A.2d 
619, 621 (N.J. Super. Ct. App. Div. ), cert. denied, 508 
A.2d 186 (N.J. 1985); see Bexiga v. Havir Mfg. Corp., 
290 A.2d 281, 285 (N.J. 1972). However, see “Fault of 
Others,” infra, regarding subsequent supervening 
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cause, and “Other Defenses,” infra, regarding sophis-
ticated users.

Sealed Containers
For causes of action occurring on or after June 29, 
1995, a product seller who files an affidavit certifying 
the correct identity of the manufacturer is relieved 
from strict liability claims unless: (1) the seller has 
exercised some significant control over the design, 
manufacture, packaging, or labeling of the product 
relative to the alleged defect that caused the injury, 
death, or damage; (2) the seller knew or should have 
known of the defect that caused the injury, death, 
or damage; (3) the seller created the product defect 
that caused the injury, death, or damage; (4) the 
manufacturer has no known agents, facility, or other 
presence in the United States; or (5) the manufac-
turer has no attachable assets or has been adjudi-
cated a bankrupt and a judgment is not otherwise 
recoverable from the assets of the bankruptcy estate. 
N.J. Stat. Ann. §2A:58C-8 and -9 (West 2017). The 
term “product seller” for these purposes “means any 
person who, in the course of a business conducted 
for that purpose: sells; distributes; leases; installs; 
prepares or assembles a manufacturer’s product 
according to the manufacturer’s plan, intention, 
design, specifications or formulations; blends; pack-
ages; labels; markets; repairs; maintains or other-
wise is involved in placing a product in the line of 
commerce.” N.J. Stat. Ann. §2A:58C-8 (West 2017). 
A product seller must proceed with due diligence 
to provide the plaintiff with the correct identity of 
the manufacturer, N.J. Stat. Ann. §2A:58C-9b (West 
2017), and failure by the seller to proceed with due 
diligence could lead to denial of a motion to dis-
miss. Claypotch v. Heller, Inc., 486–87, 823 A.2d 844, 
852–53 (N.J. Super. Ct. App. Div. 2003). A “casual” or 
“occasional” seller of goods does not fall within the 
definition of a “product seller” for purposes of the 
Products Liability Act when the occasional sales are 
made outside the seller’s normal course of business. 
Agurto v. Guhr, 887 A.2d 159,163 (N.J. Super. Ct. App. 
Div. 2005) (citing Restatement (Third) of Torts §1 
cmt c (1998)).

The definition of “manufacturer” under the 
statute is quite broad and includes a number of 
descriptive categories not considered to be within 
the usual definition of a manufacturer. See N.J. Stat. 
Ann. §2A:58C-8 (West 2017). For instance, a work-

ers’ compensation insurer that provided to plaintiff’s 
employer detailed conceptual drawings for a safety 
guard on a press and assistance in the installation, 
maintenance, and repair of the guard has been held 
to be subject to liability as a “manufacturer.” Hinojo 
v. New Jersey Mfrs. Ins. Co., 802 A.2d 551, 556 (N.J. 
Super. Ct. App. Div.), cert. denied, 812 A.2d 1109 
(N.J. 2002).

For causes of action arising prior to June 29, 1995, 
and for cases within the above exceptions arising 
after that date, a defendant cannot successfully claim 
that its lack of direct contact with the specific prod-
uct relieves it from liability, and liability extends to 
all entities in the chain of distribution, even if they 
never possessed the product. Promaulayko v. Johns 
Manville Sales Corp., 562 A.2d 202, 205 (N.J. 1989). 
For these cases, if a defect is found, a downstream 
distributor is entitled to indemnity from distributors 
further upstream and from the manufacturer/in the 
absence of any independent fault by the downstream 
distributor and in the absence of an express agree-
ment to the contrary. Id. at 207–08. See “Indemnifi-
cation,” infra.

Fault of Others
Fault is compared only of those who are parties to 
the action. N.J. Stat. Ann. §2A:15-5.2 (West 2017). 
Plaintiff’s employer normally may not be joined, 
either as a direct defendant or on a claim for con-
tribution, because of its immunity under the New 
Jersey Workers’ Compensation Act, N.J. Stat. Ann. 
§34:15-8 (West 2017). Ramos v. Browning Ferris 
Industries, Inc., 510 A.2d 1152, 1155 (N.J. 1986). 
However, the Workers’ Compensation Act contains 
an exception for an “intentional wrong.” NJ. Stat. 
Ann. §34:15-8 (West 2017). An “intentional wrong” 
can be shown not only by proving a subjective desire 
to injure the employee, “but also by a showing, based 
on all the facts and circumstances of the case, that 
the employer knew an injury was substantially cer-
tain to result.” Laidlow v. Hariton Machinery Co., 
Inc., 790 A.2d 884, 892 (N.J. 2002). An employer’s 
removal of a safety device can meet the “intentional 
wrong” standard under certain circumstances, but 
this depends upon a case-by-case analysis. Id. at 
895–96. For more recent cases further explaining 
the “intentional wrong” exception to the workers’ 
compensation bar, see Van Dunk v. Reckson Associ-
ates Realty Corp., 45 A.3d 965, 971–72 (N.J. 2012); 
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Crippen v. Cent. Jersey Concrete Pipe Co., 823 A.2d 
789 (N.J. 2003); Tomeo v. Thomas Whitesell Constr. 
Co., 823 A.2d 769 (N.J. 2003) and Kibler v. Roxbury 
Bd. Of Educ., 919 A.2d 878 (N.J. Super. Ct. App. Div. 
2007); see also Millison v. E.I du Pont de Nemours 
& Co., 501 A.2d 505 (N.J. 1985). The employer may 
also be sued when an underage plaintiff is injured 
while operating power machinery or is engaged in 
certain other specified employment contrary to the 
Child Labor Act, N.J. Stat. Ann. §34:2-21.17 (West 
2017). See Gabin v. Skyline Cabana Club, 258 A.2d 6 
(N.J. 1969).

A defendant may maintain a claim against a 
plaintiff’s employer for contractual indemnity, 
Ramos, 510 A.2d at 1159 (N.J. 1986), and, under 
limited circumstances where there is a special rela-
tionship between the parties, for implied indemnity. 
Id. at 1158. A plaintiff may maintain a claim against 
a parent company or affiliate of plaintiff’s employer 
where that parent or affiliate is a separate corpora-
tion. Lyon v. Barrett, 445 A.2d 1153, 1157 (N.J. 1982); 
Volb v. G.E. Capital Corp., 651 A.2d 1002, 1009–11 
(N.J. 1995) (liability of the parent or affiliate would 
have to be proven, however).

Where an employer’s actions (or those of others) 
are such as to constitute a subsequent supervening 
cause that could not have been reasonably antici-
pated and produced a result that would not other-
wise have followed, the causal connection between 
the defendant’s wrongdoing and the accident is 
broken, and the defendant is not liable. Coffman v. 
Keene Corp., 628 A.2d 710, 723–24 (N.J. 1993); Cal-
deron v. Machinenfabriek Bollegraaf Appingedam 
BV, 667 A.2d 1111, 1116–17 (N.J. Super. Ct. App. Div. 
1995), cert. denied, 675 A.2d 1122 (N.J. 1996).

In some (but limited) circumstances, an employ-
er’s negligence in the maintenance of an industrial 
machine can constitute a superseding cause that will 
relieve a manufacturer from liability for a defect in 
that machine. Hinojo v. New Jersey Mfrs. Ins. Co., 802 
A.2d 551, 557 (N.J. Super. Ct. App. Div.), cert. denied, 
812 A.2d 1109 (N.J. 2002). Where the employer’s 
actions were reasonably foreseeable, though, those 
actions would constitute only a concurrent cause, 
and the defendant would still be liable. Freund v. 
Cellofilm Props., Inc., 432 A.2d 925, 934 (N.J. 1981). 
For example, a manufacturer cannot escape a duty 
that otherwise would exist to install guards by alleg-
ing that the employer should have installed them 

or provided other safety devices. Johnson v. Salem 
Corp., 477 A.2d 1246, 1255 (N.J. 1984).

An “empty chair” defense is proper and is consid-
ered as a claim that the defendant’s conduct was not 
a substantial contributing factor in the cause of the 
accident. Thus, a defendant properly can argue that 
the sole causal blame for the accident is that of an 
employer, a fellow employee of the plaintiff, a defen-
dant who has already settled, or the plaintiff himself 
(even in a setting where comparative fault would not 
apply). Fabian v. Minster Mach. Co. Inc., 609 A.2d 
487, 495 (N.J. Super. Ct. App. Div.), cert. denied, 617 
A.2d 1220 (N.J. 1992) (citing Brown, 484 A.2d at 
1242–43 (N.J. 1984)); Johansen v. Makita U.S.A., Inc., 
607 A.2d 637, 646 (N.J. 1992).

Preemption
Federal preemption has been recognized where it is 
clear that this is what was intended. The New Jersey 
Supreme Court has pointed out that determinations 
of whether preemption occurs are very fact- sensitive. 
R.F. v. Abbott Labs., 745 A.2d 1174, 1193 (N.J. 2000). 
Federal regulations, as well as federal statutes, can 
result in preemption, as long as the agency promul-
gating the regulations intended to preempt state law 
and acted within the scope of its delegated authority. 
Id. at 1187.

Preemption can be created expressly or impliedly. 
Express preemption was found in Lewis, where 
claims of inadequate labeling of an aerosol insecti-
cide were held preempted by the express preemption 
provisions of the Federal Insecticide, Fungicide, and 
Rodenticide Act, where the labeling was subject to 
FIFRA and was approved by the federal Environ-
mental Protection Agency. Lewis v. Am. Cyanamid 
Co., 715 A.2d 967, 972 (N.J. 1998). In Cornett v. John-
son & Johnson, failure to warn claims were found to 
be preempted by the Medical Device Amendments 
of 1976, 21 U.S.C. §360k(a) (2017), to the Federal, 
Food, Drug, and Cosmetic Act, “except to the extent 
plaintiffs base the claim on allegations of deliber-
ate non- disclosure or fraudulent representations of 
known adverse information apart from defendants’ 
failure to comply with FDA disclosure requirements 
or promotion of off- labels uses outside the safe har-
bor.” Cornett v. Johnson & Johnson, 48 A.3d 1041, 
1059 (N.J. 2010).

Implied preemption includes field preemption, 
where the scheme of federal regulation is “so per-
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vasive as to make reasonable the inference that 
Congress left no room for the States to supplement 
it,” and conflict preemption, where “compliance 
with both federal and state regulations is a physical 
impossibility.” R.F. v. Abbott Labs., 745 A.2d at 1187 
(N.J. 2000). Implied preemption was found in R.F. v. 
Abbott Labs., where, among other things, the FDA 
took an active role in the development of the HIV 
blood screening test in question, dictated the warn-
ing labels in question, rejected additional warnings 
and instructions, and prohibited the defendant from 
unilaterally altering the warnings on the package 
insert or providing additional warnings. Id. 1188.

Conflict preemption was also found in Gonzalez 
v. Ideal Tile Importing Co., 877 A.2d 1247 (N.J. 2005), 
cert. denied sub nom. Gonzalez v. Komatsu Forklift, 
U.S.A., Inc., 546 U.S. 1092 (2006). There, the Occu-
pational Safety and Health Act adopted an ANSI 
standard for the design and construction of forklifts, 
the forklift in question complied with the standard, 
and the design the plaintiff proposed was found to be 
in direct conflict with this standard. Id. at 1252–53. 
While holding that the claim in question was pre-
empted by OSHA, the court indicated that some 
third party claims arising out of workplace accidents 
would not be preempted by OSHA. Id. at 1249. This 
decision was distinguished in Lindsey v. Caterpillar, 
Inc., where the Third Circuit held that the OSHA sav-
ings clause did preempt state claims because OSHA 
did not require the safety device at issue. 480 F.3d 
202, 212 (3d Cir. 2007).

In Gurrieri v. William Zinsser & Co. Inc., the Fed-
eral Hazardous Substances Act was held to preempt 
a claim of inadequate warnings on the label of a 
stain killer. 728 A.2d 832 (N.J. Super. Ct. App. Div. 
1999). In Miranda v. Fridman, a claim for damages 
was held preempted by an automobile manufactur-
er’s compliance with federal motor vehicle safety 
standard 208 approved by the Secretary of Trans-
portation pursuant to the National Traffic and Motor 
Vehicle Safety Act of 1966 (the manufacturer pro-
vided one of the three options given by the standard, 
automatic shoulder harnesses without lap belts). 647 
A.2d 167, 174 (N.J. Super. Ct. App. Div. 1994). In Bass 
v. Air Products & Chems., inadequate warning claims 
were found to be preempted where the Material 
Safety Data Sheet complied with the OSHA Hazard 
Communication Standard at 29 C.F.R. 1910.1200. 
Bass v. Air Products & Chems., No. A-4542-03T3, 

2006 NJ. Super. Unpub. Lexis 2873 (N.J. Super. Ct. 
App. Div. May 25, 2006), cert. denied, 907 A.2d 1014 
(N.J. 2006); see Geier v. Am. Honda Motor Co., 529 
U.S. 861 (2000). And in Andre v. Union Tank Car Co., 
the Federal Railroad Safety Act was held to preclude 
defendant from placing additional warnings or labels 
on tank cars. 523 A.2d 278 (N.J. Super. Ct. App. 
Div.), cert. denied, 531 A.2d 1346 (N.J. 1987); see also 
Cipollone v. Liggett Group, Inc., 505 U.S. 504 (1992) 
(involving the preemption of warning claims under 
the Federal Cigarette Labeling and Advertising Act, 
as amended). Even where there is federal preemption 
concerning the content of a warning, claims relating 
to the location and durability of the warning label 
might not be preempted. Beadling v. William Bow-
man Assocs., 809 A.2d 188 (N.J. Super. Ct. App. Div. 
2002); see also Wyeth v. Levine, 555 U.S. 555 (2010) 
(stating that failure to warn claims were not pre-
empted where FDA- approved prescription drug label 
contained inadequate warnings, and where there 
was no evidence that FDA would not have approved 
changes to the label); Bates v. Dow Agrosciences LLC, 
544 U.S. 431, 443–44 (2005) (stating that claims of 
defective design and manufacture, negligent testing, 
and breach of express warranty are not preempted 
by a FIFRA provision that might preempt certain 
claims relating to “labeling or packaging”).

Where plaintiff’s claims concern rights and rem-
edies traditionally defined solely by state law, such 
as tort compensation, there is a presumption against 
preemption. Feldman v. Lederle Labs. (Feldman II), 
592 A.2d 1176, 1185–86 (N.J. 1991). Even under nor-
mal circumstances, “preemption ‘is not to be lightly 
presumed.’” R.F. v. Abbott Labs., 745 A.2d at 1187 
(N.J. 2000).

Compliance with Standards
Compliance with administrative regulations, 
industry standards or codes, other safety codes, or 
legislative enactments is evidential of the standard 
of care, but not conclusive as to the absence of a 
defect. McAlonan v. Tracy, No. A-6034-07T2, 2010 
N.J. Super. Unpub. Lexis 588, at *14–15 (N.J. Super. 
Ct. App. Div. Mar. 16, 2010). Standards expressed in 
OSHA regulations may be admissible as objective 
safety standards and practices prevailing in the 
industry if appropriate expert or other testimony 
supports this claim. Sanna v. Nat’l Sponge Co., 506 
A.2d 1258, 1263 (N.J. Super. Ct. App. Div. 1986); 
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Costantino v. Ventriglia, 735 A.2d 1180, 1183 (N.J. 
Super. Ct. App. Div. 1999). Under the facts of one 
case, a standard adopted by OSHA was held to defeat 
plaintiff’s claim as a matter of law by reason of con-
flict preemption. See Gonzalez v. Ideal Tile Importing 
Co., 877 A.2d 1247 (N.J. 2005), cert. denied sub nom. 
Gonzalez v. Komatsu Forklift, U.S.A., Inc., 546 U.S. 
1092 (2006), discussed in the preceding section, 
“Preemption.” In the context of a claim of a design 
defect, codes or regulations not in effect at the time 
of manufacture cannot be admitted to establish 
the standard for that design. Ladner v. Mercedes- 
Benz of N. Am., Inc., 630 A.2d 308, 317 (N.J. Super. 
Ct. App. Div. 1993), cert. denied, 639 A.2d 301 (N.J. 
1994); Lewis v. Am. Cyanamid Co., 715 A.2d 967, 981 
(N.J. 1998).

Under the Products Liability Act, proof that the 
federal Food and Drug Administration approved 
or prescribed a warning or instruction with respect 
to a drug, device, food, or food additive creates a 
rebuttable presumption that the warning or instruc-
tion is adequate. N.J. Stat. Ann. §2A:58C-4 (West 
2017). Where FDA requirements for drug labeling 
conflict with the state common law requirements, 
there can be federal preemption. Feldman v. Lederle 
Labs. (Feldman II), 592 A.2d 1176, 1185 (N.J. 1991) 
(no preemption found, however). See “Preemption,” 
supra. In Perez, the Court explained that “FDA 
regulations serve as compelling evidence that a 
manufacturer satisfied its duty to warn the physi-
cian about the potentially harmful side effects of its 
product.” 734 A.2d 1245, 1259 (N.J. 1999). Where 
direct- to- consumer advertising is at issue, Perez also 
held that “the same rebuttable presumption should 
apply when a manufacturer complies with FDA 
advertising, labeling and warning requirements.” Id. 
In McDarby v. Merck & Co., an exception was carved 
out where the pharmaceutical manufacturer’s “eco-
nomically driven manipulation of the post- market 
regulatory process.” 949 A.2d 223, 256 (N.J. Super. 
Ct. App. Div. 2008), appeal dism’d, 979 A.2d 766 
(N.J. 2009).

The Products Liability Act also provides that 
where there has been FDA premarket approval or 
licensing of a drug, device, food, or food additive, or 
where such an item “is generally recognized as safe 
and effective” pursuant to conditions established 
by the FDA and applicable regulations, punitive 
damages “shall not be awarded.” N.J. Stat. Ann. 

§2A:58C-5c (West 2017). This section contains an 
exception, however, where the manufacturer know-
ingly withheld or misrepresented material and rele-
vant information that was required to be submitted 
to the FDA. Rowe v. Hoffman- LaRoche, 917 A.2d 767, 
774 (N.J. 2007).

Government Contractor Defense
Where a manufacturer or contractor strictly adheres 
to plans and specifications provided by the gov-
ernment, it is entitled to governmental immunity. 
McDermott v. Tendun Constructors, 511 A.2d 690, 
695–96 (N.J. Super. Ct. App. Div.), cert. denied, 526 
A.2d 134 (N.J. 1986); Sanner v. Ford Motor Co., 381 
A.2d 805, 806 (N.J. Super. Ct. App. Div. 1977), cert. 
denied, 384 A.2d 846 (N.J. 1978); see also Boyle v. 
United Techs. Corp., 487 U.S. 500 (1988) (applying 
the government contractor defense in a case involv-
ing a military helicopter). In Silverstein v. Northrup 
Grumman Corp., the court held that this defense is 
applicable in a non- military setting (postal truck 
rollover). 842 A.2d 881 (N.J. Super. Ct. App. Div.), 
cert. denied, 859 A.2d 691 (N.J. 2004).

For the government contractor defense to apply, 
there must be: (1) reasonably precise specifications 
that were approved by the government; (2) confor-
mance to these specifications; and (3) a warning to 
the government of known dangers of which the gov-
ernment is not already aware. Silverstein, 842 A.2d 
at 890–94 (N.J. Super. Ct. App. Div. 2004). Where the 
specifications are silent with respect to safety devices 
and there is nothing to indicate that the government 
exercised discretion as to such devices, it has been 
held that the government contractor defense is inap-
plicable. Anzalone v. WesTech Gear Corp., 638 A.2d 
1365, 1372–73 (N.J. Super. Ct. App. Div. 1994), aff’d 
per curiam by an equally divided court, 661 A.2d 796 
(N.J. 1995).

State-of-the-Art
Compliance with state-of-the-art has different 
effects, depending upon whether the changes 
brought about by the Products Liability Act apply 
and whether asbestos is involved. In cases not within 
the Act (such as those involving environmental torts) 
that do not involve asbestos, compliance with state-
of-the-art (defined as the existing level of technolog-
ical expertise and scientific knowledge relevant to a 
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particular industry) is an element in the risk/utility 
analysis, but not a complete defense. See O’Brien 
v. Muskin Corp., 463 A.2d 298, 305 (N.J. 1983); see 
also Roberts v. Rich Foods, 654 A.2d 1365, 1372 (N.J. 
1995) (discussing the impact of the statute on the 
availability of the defense).

In an action based on the Products Liability Act, 
state-of-the-art is a complete defense to a design 
defect claim, with one limited exception. The Act 
provides that a manufacturer or seller “shall not be 
liable” if, “at the time the product left the control of 
the manufacturer, there was not a practical and tech-
nically feasible alternative design that would have 
prevented the harm without substantially impairing 
the reasonably anticipated or intended function of 
the product.” N.J. Stat. Ann. §2A:58C-3(a)(l) (West 
2017); Lewis v. Am. Cyanamid Co., 715 A.2d 967, 
980 (N.J. 1998). Plaintiff must not only prove that 
the alternative design is practical and technically 
feasible, “but that it is also safer than the manufac-
turer’s design.” Diluzio- Gulino v. Daimler- Chrysler 
Corp., 897 A.2d 438, 441 (N.J. Super. Ct. App. Div. 
2006). The limited exception, to be used only “in 
an extraordinary case” (N.J. Stat. Ann. §2A:58C-1 
(West 2017), Senate Judiciary Committee Statement; 
Roberts v. Rich Foods, Inc., 654 A.2d 1365, 1370 
(N.J. 1995)), is where the court finds, by clear and 
convincing evidence, that all of the following apply: 
“(1) [t]he product is egregiously unsafe or ultra- 
hazardous; (2) [t]he ordinary user or consumer can-
not reasonably be expected to have knowledge of the 
product’s risks, or the product poses a risk of serious 
injury to persons other than the user or consumer; 
and (3) [t]he product has little or no usefulness.” N.J. 
Stat. Ann. §2A:58C-3(b) (West 2017).

When state-of-the-art is an issue, it is the defen-
dant’s burden to prove the technological state-of-
the-art at the time of manufacture, Lewis, 715 A.2d 
at 980 (N.J. 1998), and the plaintiff’s burden to prove 
the defendant’s non- conformity. Fabian v. Minster 
Mach. Co., 609 A.2d 487, 494 (N.J. Super. Ct. App. 
Div.), cert. denied, 617 A.2d 1220 (N.J. 1992). There 
is no duty to anticipate a future state-of-the-art. 
Seeley v. Cincinnati Shaper Co., 606 A.2d 378, 384 
(N.J. Super. Ct. App. Div.), cert. denied, 617 A.2d 1220 
(N.J. 1992).

In failure to warn claims, state-of-the-art does not 
provide a complete defense. Dixon v. Jacobsen Mfg. 
Co., 637 A.2d 915, 922 (N.J. Super. Ct. App. Div.), cert. 

denied, 642 A.2d 1004 (N.J. 1994). However, state-
of-the-art evidence can be presented in a failure 
to warn claim to show that a product’s danger was 
scientifically undiscoverable at the time of distribu-
tion, in order to refute the usual assumption that the 
defendant had knowledge of the dangerous propen-
sity of its product. Becker v. Baron Bros., 649 A.2d 
613, 617 (N.J. 1994).

The state-of-the-art defense has been held inap-
plicable to asbestos cases. Beshada v. Johns- Manville 
Prods. Corp., 447 A.2d 539, 546–47 (N.J. 1982). Note, 
however, that the effect of Beshada has been limited 
to its facts. Feldman v. Lederle Labs. (Feldman I), 479 
A.2d 374, 387–88 (N.J. 1984). Even in asbestos cases, 
state-of-the-art is relevant to the issue of punitive 
damages. Fischer v. Johns- Manville Corp., 512 A.2d 
466, 473 (N.J. 1986).

Privity of Contract
Privity is not required in products actions. Hen-
ningsen v. Bloomfield Motors, Inc., 161 A.2d 69, 
80–81 (N.J. 1960); Santor v. A & M Karagheusian, 
Inc., 207 A.2d 305, 312 (N.J. 1965), overruled by 
Alloway v. Gen. Marine Indus., L.P., 695 A.2d 264 
(N.J. 1997). Even a bystander has been held entitled 
to assert a products liability claim. Tirrell v. Navis-
tar Int’l, Inc., 591 A.2d 643, 649–50 (N.J. Super. Ct. 
App. Div.), cert. denied, 599 A.2d 166 (N.J. 1991). It 
is sufficient if the injured party is one “who might 
reasonably be expected to come into contact with the 
product.” M.J.C. §5.34F; Suter v. San Angelo Foundry 
& Mach. Co., 406 A.2d 149 (N.J. 1979); Tirrell, 591 
A.2d at 649–50 (N.J. Super. Ct. App. Div. 1991).

Disclaimers of Liability
Disclaimers or limitations of remedies in cases 
involving personal injury are unconscionable and 
will not be given effect, whether the claim is in strict 
liability or warranty. Collins v. Uniroyal, Inc., 315 
A.2d 16, 17–18 (N.J. 1974). See also N.J. Stat. Ann. 
§12A:2-719(3) (West 2017); Hojnowski v. Vans Skate 
Park, 901 A.2d 381, 383 (N.J. 2006) (holding that 
a parent cannot bind a minor child to a pre- injury 
release of prospective tort claims, but permitting the 
parent to bind the child to an arbitration provision 
in a contract regarding the use of a recreational facil-
ity). In a purely commercial setting, parties can limit 
their liability for negligence, breach of warranty, or 
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strict liability. Monsanto Co. v. Alden Leeds, Inc., 326 
A.2d 90, 98 (N.J. Super. Ct. Law Div. 1974); Kearney 
& Trecker Corp. v. Master Engraving Co., 527 A.2d 
429 (N.J. 1987) (contractual exclusion of consequen-
tial damages effective in a commercial setting).

Failure to Mitigate Damages
Plaintiff has a duty of reasonable care to mitigate 
damages by seeking and submitting to appropriate 
medical and surgical treatment, and cannot recover 
for the consequences that could have been averted 
by the exercise of such care. However, a plaintiff 
need not take unreasonable risks nor take any risk 
to life, even slight, nor undergo great pain or other 
suffering to reduce injury inflicted by another. M.J.C. 
§8.11B. “[A] plaintiff who has suffered an injury as 
the proximate result of a tort cannot recover for any 
portion of the harm that by the exercise of ordinary 
care he could have avoided.” Ostrowski v. Azzara, 545 
A.2d 148, 151 (N.J. 1988) (consideration of “avoidable 
consequences” arising from failure of diabetic to fol-
low doctor’s advice to stop smoking and lose weight, 
allegedly resulting in increased damages after defen-
dant physician’s claimed malpractice).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
The Products Liability Act applies only to “harm” 
caused by products, and the definition of harm spe-
cifically excludes damage to the product itself, and 
also does not include commercial losses. N.J. Stat. 
Ann. §2A:58C-lb(2) (West 2017). The definition does, 
however, include physical damage to property other 
than the product itself. Id. An action may not be 
brought in negligence or strict liability for economic 
losses caused by damage to the product itself, and 
remedies for such damages should proceed under the 
Uniform Commercial Code. Alloway v. Gen. Marine 
Indus., 695 A.2d 264, 275 (N.J. 1997); Goldson v. 
Carver Boat Corp., 707 A.2d 193 (N.J. Super. Ct. App. 
Div. 1998); Spring Motors Distribs., Inc. v. Ford Motor 
Co., 489 A.2d 660, 663 (N.J. 1985).

Statutes of Limitations
For both strict liability and negligence, an action 
must be commenced within two years from the date 
of the accident for personal injuries, N.J. Stat. Ann. 
§2A:14-2a (West 2017), and within six years for prop-

erty damage, N.J. Stat. Ann. §2A:14-1 (West 2017). 
If a plaintiff does not know or have reason to know 
the true identity of a defendant within the period 
of limitations, plaintiff’s claim can be preserved by 
filing suit against that defendant under a fictitious 
name, stating that the name is fictitious, adding an 
appropriate description sufficient for identification, 
and acting diligently to obtain the true identity of 
that defendant. N.J. Ct. R. 4:26-4; Claypotch v. Heller, 
Inc., 823 A.2d 844, 848 (N.J. Super. Ct. App. Div. 
2003). In a claim for breach of warranty arising from 
commercial loss, the limitation period is four years. 
Spring Motors, 489 A.2d at 663 (N.J. 1985); N.J. Stat. 
Ann. §12A:2-725 (West 2017).

The statute of limitations is tolled for out-of-state 
defendants if it appears, by affidavit of plaintiff’s 
attorney or of another person having knowledge of 
the facts that, after diligent inquiry and effort, long-
arm service cannot be effectuated. N.J. Stat. Ann. 
§2A:14-22 (West 2017). Since long arm service can 
be made “to the uttermost limits permitted by the 
United States Constitution,” Avdel Corp. v. Mecure, 
277 A.2d 207, 209 (N.J. 1971), the tolling statute has 
little effect.

The limitations period for minors begins to run 
at the age of 18, Green v. Auerbach Chevrolet Corp., 
606 A.2d 1093, 1097 (N.J. 1992), except for claims on 
behalf of a minor for medical malpractice for injuries 
sustained at birth, which must be filed prior to the 
minor’s thirteenth birthday, N.J. Stat. Ann. §2A:14-
2(a) (West 2017). The claims of a parent or other 
person that result from injury to a minor child are 
subject to the same period of limitations as those of 
the child, but cannot be brought later than the claim 
of the child. N.J. Stat. Ann. §2A:14-2.1 (West 2017); 
Mansour v. Leviton Mfg. Co., 890 A.2d 336, 341 (N.J. 
Super. Ct. App. Div. 2006).

The limitations period for a defendant’s claims 
for contribution and indemnity does not begin until 
the plaintiff recovers a judgment against that defen-
dant. Mettinger v. Globe Slicing Mach. Co., 709 A.2d 
779, 786–87 (N.J. 1998). However, under the “entire 
controversy” doctrine, these claims ordinarily must 
be asserted against existing parties in the original 
action. Id.

Statutes of Repose
There is a ten-year statute of repose for actions due 
to design, planning, supervision, or construction of 
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improvements to real property (repose is inapplica-
ble to the person in actual possession and control “as 
owner, tenant, or otherwise” at the time of injury). 
NJ. Stat. Ann. §2A:14-1.1 (West 2017). This statute, 
unlike the statute of limitations, is not tolled due 
to the infancy of a plaintiff, O’Connor v. Alius, 335 
A.2d 545, 554 (N.J. 1975), although it can be tolled 
by use of the fictitious name practice (described in 
the preceding section, “Statutes of Limitations”) 
if the plaintiff acts with due diligence. Greczyn v. 
Colgate- Palmolive, 869 A.2d 866, 873–74 (N.J. 2005). 
The statute of repose, however, does not apply to 
manufacturers and suppliers of mass- produced or 
standardized products. Dziewiecki v. Bakula, 853 
A.2d 234, 236–37 (N.J. 2004) (swimming pool kit); 
Rolnickv. Gilson & Sons, Inc., 617 A.2d 288, 289, 291 
(N.J. Super. Ct. App. Div. 1992) (attic fan installed 
in house by cutting an aperture and having wiring 
performed). To the extent that a defendant may have 
undertaken some activities that are covered by the 
statute of repose, such as installing a pool, and other 
activities that are not covered by the statute, such as 
sale of a pool kit, the statute only protects the defen-
dant who conducted the covered activities. Dziew-
iecki, 853 A.2d at 237 (N.J. 2004).

There is no other statute of repose that has been 
held applicable to products, and the New Jersey 
Supreme Court has refused to apply the statute of 
repose of another state in a claim by a resident of 
that state against a New Jersey manufacturer, even 
though the accident occurred in the other state. 
Gantes v. Kason Corp., 679 A.2d 106 (N.J. 1996).

Useful Safe Life
There are no New Jersey decisions or statutes recog-
nizing this as a defense. The courts have made clear, 
however, that a manufacturer has no duty to furnish 
a product that will not wear out. Courtois v. Gen. 
Motors Corp., 182 A.2d 545, 554 (N.J. 1962).

Other Defenses
By statute, product sellers (excluding manufacturers) 
are relieved from strict liability claims for causes of 
action occurring on or after June 29, 1995 under the 
circumstances described in “Sealed Containers.” N.J. 
Stat. Ann. §§2A:58C-8 and -9 (West 2017).

Also by statute, and for causes of action occurring 
on or after June 29,1995, “health care providers” are 

not liable for harm allegedly caused by a medical 
device manufactured or designed in a defective man-
ner, or for harm caused by failure to warn of a dan-
ger related to the use of a medical device, unless:

(1) the provider has exercised some significant 
control over the design, manufacture, packag-
ing or labeling of the medical device relative to 
the alleged defect in the device which caused 
the injury, death or damage; or (2) the pro-
vider knew or should have known of the defect 
in the medical device which caused the injury, 
death or damage, or the plaintiff can affirma-
tively demonstrate that the provider was in 
possession of facts from which a reasonable 
person would conclude that the provider 
had or should have had knowledge of [such a 
defect]…; or (3) the provider created the defect 
in the medical device which caused the injury, 
death or damage.

N.J. Stat. Ann. §2A:58C-11 (West 2017). The term 
“health care provider” includes health care profes-
sionals, hospitals, nursing homes, and other health 
care facilities, and “medical device” is a device as 
defined in subsection (h) of section 201 of the Fed-
eral Food, Drug and Cosmetic Act, 21 U.S.C. §321 
(2017); N.J. Stat. Ann. §2A:58C-10 (West 2017).

With minimal exceptions, plaintiff’s employer 
and co- employees are immune from suit by rea-
son of the Workers’ Compensation Act. N.J. Stat. 
Ann. §34:15-8 (West 2017). See also “Fault of Oth-
ers,” supra.

A sophisticated user defense is recognized in New 
Jersey. McGarvey v. G.I. Joe Septic Serv., Inc., 679 
A.2d 733, 743 (N.J. Super. Ct. App. Div.), cert. denied, 
686 A.2d 764 (N.J. 1996). However, it is narrowly 
applied, and only where the entire class of users 
consists of skilled persons who are experienced in 
the handling of the product and who possess an 
understanding of the product and its inherent risks. 
Wasko v. R.E.D.M. Corp., 524 A.2d 1353, 1356–57 
(N.J. Super. Ct. Law Div. 1986) (deaths and injuries to 
members of a U.S. Army explosive ordnance disposal 
unit). In McGarvey, a manufacturer of an incomplete 
truck chassis and cab was permitted to argue that 
only persons with specialized training could reason-
ably be expected to use its product and that it was 
not liable when the chassis and cab were driven on 
the road, without side lights after dark, on the way 
to a contractor for the installation of a septic tank on 
the chassis. 679 A.2d at 743. Although the claims in 
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McGarvey and Wasko were filed prior to the effective 
date of the Products Liability Act, the Act is gener-
ally in accord with these decisions. See McGarvey, 
679 A.2d at 743.

The Appellate Division has also suggested in dic-
tum that in an instance where an untrained plain-
tiff volunteers to perform a dangerous task that he 
would not be expected to do, the absence of guards 
or warnings that would have been unnecessary to 
protect the expected sophisticated user should not 
be a basis of liability, and that the duty owed would 
be “only to the reasonably anticipated sophisticated 
user, not the untrained interloper.” Ramos v. Silent 
Hoist & Crane Co., 607 A.2d 667, 674 (N.J. Super. Ct. 
App. Div. 1992).

A consumer expectations defense is recognized 
under the Products Liability Act under certain cir-
cumstances, although this defense does not apply 
to industrial machinery or other equipment used in 
the workplace, nor to dangers from products such as 
machinery or equipment “that can feasibly be elimi-
nated without impairing the usefulness of the prod-
uct.” N.J. Stat. Ann. §2A:58C-3(a)(2) (West 2017). See 
also “Dangerous or Obviously Unsafe Conditions—
Duty to Warn,” supra.

Products liability and strict liability claims are 
statutorily barred against public entities and public 
employees. N.J. Stat. Ann. §59:9-2(b) (West 2017).

Non-joinder of claims against existing parties to 
an action may be barred by the entire controversy 
doctrine. N.J. Ct. R. 4:30A. Claims against third 
parties for indemnification or contribution must 
also ordinarily be joined in the original action or 
otherwise be barred by the entire controversy doc-
trine. NJ. Ct. R. 4:8-l(b); Harley Davidson Motor Co. 
v. Advance Die Casting, Inc., 696 A.2d 666, 673 (N.J. 
1997); see also Armstrong v. Monmouth Equip. & 
Serv. Co., No. A-3981-12T4, 2014 N.J. Super. Unpub. 
Lexis 776, at *6–9 (Super. Ct. App. Div. Apr. 7, 2014).

Actions of third parties can constitute a subse-
quent supervening cause of an accident, thereby 
breaking the chain of causation. See “Fault of Oth-
ers,” supra. The existence of a subsequent super-
vening cause would probably not be an affirmative 
defense, but instead would be considered a failure of 
the plaintiff to prove proximate causation.

In some cases, application of the choice of law 
of another state can provide a defense. In Rowe v. 

Hoffman-LaRoche, a suit by a Michigan resident, the 
New Jersey Supreme Court, using the framework 
of the “government interest test,” applied a Michi-
gan statute that provided a conclusive presumption 
of the adequacy of a warning when the warning 
has been approved by the federal Food and Drug 
Administration, instead of applying the New Jersey 
Products Liability Act, which provides for a rebut-
table presumption of adequacy under these circum-
stances. 917 A.2d 767, 775 (N.J. 2007). However, in 
P.V. v. Camp Jaycee, the Court held that the “most 
significant relationship” test under the Restatement 
(Second) of Conflict of Laws (1971), §6 and §145 
would apply in choice of law analysis as a “kind of 
government interest test.” 962 A.2d 453, 455 (N.J. 
2008). Applying this new framework in Cornett, 
the Court concluded that Kentucky law applied to 
a product defect case arising from a stent that was 
implanted in Kentucky. 998 A.2d 543 (N.J. Super Ct. 
App. Div. 2010).

Damages and Joint Liability
Compensatory Damages
In personal injury cases, damages can be recov-
ered for any type of bodily injury, loss of earnings, 
earning capacity or profits, medical expenses, dis-
ability and impairment, pain and suffering, mental 
anguish, and emotional distress. M.J.C. §8.11A-I. 
Loss of enjoyment of life can be an additional ele-
ment of damages. Id., Eyoma v. Falco, 589 A.2d 653, 
658 (N.J. Super. Ct. App. Div. 1991). Recovery for loss 
of services, society, and consortium of a spouse is 
also proper, M.J.C. §8.30B; Goss v. Am. Cyanamid 
Co., 650 A.2d 1001, 1010 (N.J. Super. Ct. App. Div. 
1994), as is recovery for loss of services and (during 
minority or until emancipation) loss of earnings of a 
child. M.J.C. §8.30C. In limited situations, damages 
for medical monitoring can be available. See Ayers v. 
Twp. of Jackson, 525 A.2d 287, 312 (N.J. 1987) (expo-
sure to toxic pollutants leaching into aquifer); Mauro 
v. Raymark Indus., Inc., 561 A.2d 257, 267 (N.J. 1989) 
(direct exposure to asbestos); cf. Sinclair v. Merck & 
Co., Inc., 948 A.2d 586, 594–95 (N.J. 2008) (actions 
under PLA require evidence of physical injury to 
support award of medical monitoring).

Recovery for mental anguish or emotional distress 
caused by injury to another is limited to instances 
where the death or serious physical injury of another 
is caused by the defendant’s fault, plaintiff has a 
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marital or intimate familial relationship to the 
injured person, plaintiff observes the death or seri-
ous injury at the scene of the accident, and plaintiff’s 
experiences result in severe emotional distress. 
Portee v. Jaffee, 417 A.2d 521, 526–28 (N.J. 1980). The 
“observation” required by Portee involves “sensory 
perception,” and a contemporaneous hearing of an 
accident can constitute a sufficient “auditory obser-
vation.” Mansour v. Leviton Mfg. Co., 890 A.2d 336, 
340–41 (N.J. Super. Ct. App. Div. 2006); cf. McDougal 
v. Lamm, 48 A.3d 312 (N.J. 2012) (declining to extend 
a Portee claim to death or physical injuries to pets).

In wrongful death claims, recovery is limited 
to “pecuniary injuries” resulting from the death, 
together with hospital, medical, and funeral 
expenses. N.J. Stat. Ann. §2A:31-5 (West 2017). Pecu-
niary injuries include the monetary value of a loss of 
advice, guidance, and counsel, but not recovery for 
emotional loss. Green v. Bittner, 424 A.2d 210, 215–
16 (N.J. 1980). They also include net earnings that the 
beneficiary would have received from the decedent 
and the loss of any other services having a pecuniary 
value that the decedent, had he or she lived, might 
have rendered. Thalman v. Owens- Coming Fiberglas, 
676 A.2d 611, 614 (N.J. Super. Ct. App. Div. 1996).

The collateral source rule has been modified by 
statute in cases involving the New Jersey Automobile 
Reparation Reform (No Fault) Act, NJ. Stat. Ann. 
§39:6A-12 (West 2017), and in other claims, NJ. Stat. 
Ann. §2A:15-97 (West 2017). The latter statute has 
been held partially preempted by ERISA. Levine v. 
United Healthcare Corp., 402 F.3d 156, 166 (3d Cir.), 
cert. denied, 546 U.S. 1054 (2005).

There is no other statutory limitation or max-
imum amount of compensatory damages, except 
that liability of a non- profit hospital for negligent 
damages to a beneficiary is limited to $250,000, 
together with interest and costs of suit. NJ. Stat. Ann. 
§2A:53A-8 (West 2017).

Punitive Damages
Insurability

New Jersey’s “well- settled policy… precludes insur-
ance coverage for punitive damage liability.” Johnson 
& Johnson v. Aetna Cas. & Sur. Co., 667 A.2d 1087, 
1094 (N.J. Super. Ct. App. Div. 1995); Fireman’s Fund 
Ins. Co. v. Imbesi, 826 A.2d 735, 757 (N.J. Super. Ct. 
App. Div.), cert. denied, 834 A.2d 406 (N.J. 2003).

Recoverability

On October 27, 1995, the Punitive Damages Act, 
N.J. Stat. Ann. §2A:15-5.9-5.17 (West 2017), became 
effective for causes of action filed on and after that 
date. Under this Act, a plaintiff may recover punitive 
damages only if the plaintiff proves, by clear and 
convincing evidence, that the harm suffered resulted 
from the defendant’s acts or omissions that “were 
actuated by actual malice or accompanied by a wan-
ton and willful disregard of persons who foresee-
ably might be harmed by those acts or omissions.” 
N.J. Stat. Ann. §2A:15-5.12(a) (West 2017). “Actual 
malice” is defined by the Act as “an intentional 
wrongdoing in the sense of an evil- minded act,” 
and “wanton and willful disregard” is defined as “a 
deliberate act or omission with knowledge of a high 
degree of probability of harm to another and reckless 
indifference to the consequences of such act or omis-
sion.” N.J. Stat. Ann. §2A:15-5.10 (West 2017). Gross 
negligence is an insufficient basis for the award of 
punitive damages. NJ. Stat. Ann. §2A:15-5.12(a) 
(West 2017).

With exceptions inapplicable to products liability 
claims, the Act provides for a punitive damages cap 
of $350,000 or five times the defendant’s liability 
for compensatory damages, whichever is greater. 
N.J. Stat. Ann. §2A:15-5.14(b) (West 2017). A jury is 
not informed of this cap. NJ. Stat. Ann. §2A:15-5.16 
(West 2017). The Punitive Damages Act also directs 
the trial judge to ascertain that the award of punitive 
damages is reasonable in amount and justified in the 
circumstances of the case in light of the purposes 
of punishment and deterrence, and authorizes the 
judge to reduce or eliminate the award of punitive 
damages. N.J. Stat. Ann. §2A:15-5.14(a) (West 2017).

Products liability causes of action filed prior to 
October 27, 1995 were subject to the punitive dam-
ages provisions of the Products Liability Act, N.J. 
Stat. Ann. §2A:58C-5 (West 2017), most of which 
were deleted by the Punitive Damages Act. There was 
no cap on punitive damages prior to the enactment 
of the Punitive Damages Act. Punitive damages can-
not be awarded in the absence of an award for com-
pensatory damages. N.J. Stat. Ann. §2A:15-5.13(c) 
(West 2017).

Actions involving punitive damages are con-
ducted in a bifurcated proceeding “if requested by 
any defendant,” and if there is a bifurcated proceed-
ing, evidence relevant only to punitive damages is 
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not admissible in the first stage, which only adjudi-
cates the liability for, and amount of, compensatory 
damages. N.J. Stat. Ann. §2A:15-5.13 (West 2017).

Punitive damages can be awarded in a products 
liability failure to warn case. Herman v. Sunshine 
Chem. Co., 627 A.2d 1081, 1086 (N.J. 1993). A defen-
dant is permitted to introduce evidence of other 
punitive damage awards paid by it, if it desires. 
Fischer v. Johns- Manville Corp., 512 A.2d 466, 480 
(N.J. 1986).

Punitive damages awards are severely limited 
when there has been FDA approval or licensing. N.J. 
Stat. Ann. §2A:58C-5(c). See also “Compliance with 
Standards,” supra. As to the liability of a successor 
corporation for punitive damages, see “Successor 
Liability,” infra.

Under the Punitive Damages Act, punitive dam-
ages cannot be imposed on defendants as punish-
ment for harm to third parties or as a deterrent to 
third parties. Tarr v. Bob Ciasulli’s Mack Auto Mall, 
Inc., 943 A.2d 866, 868–69 (N.J. 2008); see also Philip 
Morris USA v. Williams, 549 U.S. 346 (2007).

Contribution

Contribution is available by statute. N.J. Stat. Ann. 
§2A:53A-2 (West 2017) (Joint Tortfeasors’ Contri-
bution Act); N.J. Stat. Ann. §2A:15-5.3 (West 2017) 
(Comparative Negligence Act). It is also available 
with respect to a public entity or public employee 
under a separate statute. N.J. Stat. Ann. §59:9-3.1 
(West 2017) (Tort Claims Act). The theories of lia-
bility for different defendants need not be the same 
to entitle one party to contribution from another. 
Cartel Capital Corp. v. Fireco of N.J., 410 A.2d 674, 
684 (N.J. 1980). A claim for contribution must ordi-
narily be joined in the original action or otherwise 
be barred by the entire controversy doctrine. N.J. Ct. 
R. 4:8(b); N.J. Ct. R. 4:30A.

Where one defendant settles with the plaintiff, 
other defendants have no further claim for contri-
bution against the settling defendant. However, the 
percentage of responsibility (if any) of the settling 
defendant is nevertheless determined by the jury, 
and the remaining defendants are given credit for 
the settling defendant’s percentage of any judgment. 
Young v. Latta, 589 A.2d 1020, 1023–24 (N.J. 1991). 
Where the jury finds no liability on the part of the 
settling defendant, however, the non- settling defen-
dant is not entitled to any credit for the settlement. 

Rogers v. Spady, 371 A.2d 285, 287–88 (N.J. Super. 
Ct. App. Div. 1977); Mart v. Besser Co., 671 A.2d 189, 
194 (N.J. Super. Ct. App. Div. 1996). Additionally, 
if a non- settling defendant fails to assert a claim 
of liability against a settling defendant, a claim for 
credit is barred. Green v. Gen. Motors, 709 A.2d 205, 
224–25 (N.J. Super. Ct. App. Div. ), cert. denied, 718 
A.2d 1210 (N.J. 1998).

Contribution is not available from those, such as 
an employer, who in most cases, cannot be directly 
liable to the plaintiff. Ramos v. Browning Ferris 
Indus., 510 A.2d 1152, 1160–61 (N.J. 1986).

Indemnification

Indemnification is available by common law. Pro-
maulayko v. Johns Manville Sales Corp., 562 A.2d 
202, 205 (N.J. 1989). It can also be available by con-
tract. Ramos v. Browning Ferris Indus., 510 A.2d 
1152, 1159 (N.J. 1986). The New Jersey Supreme 
Court has stated that “in order to allay even the 
slightest doubt on the issue of what is required to 
bring a negligent indemnitee within an indemnifica-
tion agreement, we reiterate that the agreement must 
specifically reference the negligence or fault of the 
indemnitee.” Azurak v. Corporate Prop. Investors, 814 
A.2d 600, 601 (N.J. 2003).

A distributor forced to defend claims for which its 
liability is only vicarious is entitled to recover costs 
of defense if the manufacturer’s conduct toward the 
injured party was, in fact, tortious. Cent. Motor Parts 
Corp. v. E.I. duPont deNemours & Co., 596 A.2d 759, 
762 (N.J. Super. Ct. App. Div. 1991). For causes of 
action occurring on or after June 29, 1995, however, 
see “Sealed Containers,” supra. A successor to the 
manufacturer stands in the shoes of its predecessor 
and can also be liable to indemnify the distributor, 
even if the successor did not come into existence 
until after the plaintiff’s accident. Mettinger v. Globe 
Slicing Mach. Co., 709 A.2d 779, 786 (N.J. 1998). A 
claim for common law indemnification in a prod-
ucts liability action must ordinarily be joined in the 
original action or otherwise be barred by the entire 
controversy doctrine. N.J. Ct. R. 4:8-1(b); Harley 
Davidson Motor Co. v. Advance Die Casting, Inc., 696 
A.2d 666, 673 (N.J. 1997).

Joint and/or Several Liability
The doctrine of joint and several liability has been 
modified, and its effect depends upon whether an 
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action is an environmental tort action and whether 
any defendant is a public entity or public employee.

For non- environmental tort causes of action filed 
on or after June 29, 1995, and for environmental tort 
actions filed on or after that date where the extent 
of negligence or fault can be apportioned, a plain-
tiff may recover the full amount of damages from 
a party who is 60 percent or more responsible, but 
may only recover from a party less than 60 percent 
responsible the percentage of damages directly 
attributable to that party. N.J. Stat. Ann. §2A:15-5.3 
(West 2017). In environmental tort actions filed on 
or after June 29,1995 where apportionment is possi-
ble but a plaintiff cannot recover from a non- settling 
insolvent party, the insolvent party’s responsibility 
for compensatory damages is shared by non- settling 
parties in proportion to the percentages of liability 
attributed to those parties; however, a party whose 
percentage of liability is found to be 5 percent or 
less is only responsible for its own percentage. N.J. 
Stat. Ann. §2A:15-5.3(d) (West 2017). In environ-
mental tort actions filed on or after June 29, 1995 
where apportionment is impossible, joint and sev-
eral responsibility for compensatory damages still 
applies. N.J. Stat. Ann. §2A:15-5.3(d)(1) (West 2017).

Joint and several liability has been eliminated 
entirely as to public entities and public employees 
acting within the scope of their employment. NJ. 
Stat. Ann. §59:9-3.1 (West 2017).

Successor Liability
A “product line” test is followed. Where one cor-
poration acquires “all or substantially all the man-
ufacturing assets of another corporation, even if 
exclusively for cash, and undertakes essentially the 
same manufacturing operation as the selling corpo-
ration, the purchasing corporation is strictly liable 
for injuries caused by defects in units of the same 
product line, even if previously manufactured and 
distributed by the selling corporation or its prede-
cessor.” Ramirez v. Amsted Indus., Inc., 431 A.2d 811, 
825 (N.J. 1981). Successor liability also applies to an 
intermediate successor, even though it may have 
transferred the purchased assets to a subsequent cor-
poration and discontinued the product line prior to 
plaintiff’s accident, Nieves v. Bruno Sherman Corp., 
431 A.2d 826, 831–32 (N.J. 1981), and to a successor 
where the successor did not come into existence 
until after the plaintiff’s accident. Mettinger v. Globe 

Slicing Mach. Co., 709 A.2d 779, 786 (N.J. 1998). 
Successor liability even has been applied where the 
successor purchased the predecessor’s assets in a 
bankruptcy sale and the plaintiff’s claim arose prior 
to the bankruptcy. Lefever v. K.P. Hovnanian Enters., 
Inc., 734 A.2d 290 (N.J. 1999).

Where one corporation is a continuation of 
another (more than just continuing a product line) 
and there is “such a degree of identity of the succes-
sor with the predecessor as to justify the conclusion 
that those responsible for the reckless conduct of the 
predecessor will be punished, and the successor will 
be deterred from similar conduct,” one trial court 
stated that the successor may be liable for punitive 
damages as a result of the activities of its prede-
cessor. Brotherton v. Celotex Corp., 493 A.2d 1337, 
1341–43 (N.J. Super. Ct. Law Div. 1985). Whether 
this portion of Brotherton is still good law is open 
to question as a result of the Punitive Damages Act, 
effective for causes of action filed on and after Octo-
ber 27, 1995, which provides in part that in an action 
with two or more defendants, “an award of punitive 
damages must be specific as to a defendant, and each 
defendant is liable only for the amount of the award 
made against that defendant.” N.J. Stat. Ann. §2A:15-
5.13e (West 2017).

In a cause of action filed before the effective 
date of the Punitive Damages Act, the New Jersey 
Supreme Court cited Brotherton and stated that 
unless a successor’s independent action provides a 
basis for punitive damages, punitive damages would 
not be imposed upon a successor. Lefever, 734 A.2d 
at 301 n.4 (N.J. 1999). Where there is a statutory 
merger of one corporation into another, however, 
the successor is liable for all obligations incurred by 
the predecessor, including punitive damages claims. 
Arevalo v. Saginaw Mach. Systems, Inc., 782 A.2d 
931, 938 (N.J. Super. Ct. App. Div. 2001).

No successor liability is imposed upon an asset 
purchaser that does not continue the product line of 
the predecessor’s accident product. Lefever, 734 A.2d 
at 301 n.4 (N.J. 1999).

Market Share Liability
In a case of first impression, the Supreme Court of 
New Jersey refused to apply market share liability 
to vaccines. Shackil v. Lederle Labs., a Div. of Am. 
Cyanamid Co., 561 A.2d 511 (1989). However, its 
opinion was specifically confined solely to the vac-
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cine context, with the court indicating it might hold 
otherwise “in an appropriate context.” Id. at 529. 
The Appellate Division later indicated that neither 
market share nor alternative liability would be appli-
cable to a manufacturing defect claim, since not all 
potential suppliers would have furnished a product 
that contained the defect in question. McLaughlin v. 
Acme Pallet Co., 658 A.2d 1314, 1316 (N.J. Super. Ct. 
App. Div. 1995).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions 
Pattern Jury Instructions
Standard instructions are available for design 
defects, manufacturing defects, and failure to warn 
cases. M.J.C. §5.40A-M. Model negligence instruc-
tions are available and can be modified to fit other 
claims of negligence, such as those of negligent 
installation, maintenance, repair, or sale of a prod-
uct. See M.J.C. §§5.10A, 5.12.

Design or Manufacturing Defect

A product is considered to have a “defect” if it is 
not reasonably fit, suitable, or safe for its intended 
(or objectively foreseeable—see cases immediately 
below) purposes. N.J. Stat. Ann. §2A:58C-2 (West 
2017). In a design defect case, plaintiff must prove 
that: (1) the product was defective; (2) the defect 
existed when the product left the defendant’s control; 
(3) the defect caused injury to a reasonably foresee-
able user or a person who might be expected to come 
into contact with the product; and (4) the product 
was being used for its intended or objectively fore-
seeable purposes. Myrlak v. Port Auth. Of N.Y. & N.J., 
723 A.2d 45, 52 (N.J. 1999); Jurado v. W. Gear Works, 
619 A.2d 1312, 1317 (N.J. 1993); Michalko v. Cooke 
Color & Chem. Corp., 451 A.2d 179, 183 (N.J. 1982).

In a manufacturing defect case, a defect is estab-
lished where the product “deviated from the design 
specifications, formulae, or performance standards 
of the manufacturer or from otherwise identical 
units manufactured to the same manufacturing 
specifications or formulae” and this deviation ren-
dered the product not reasonably safe. N.J. Stat. Ann. 
§2A:58C-2 (West 2017); M.J.C. §5.40B.

New Jersey has adopted the “indeterminate 
product defect” test of Section 3 of the Restatement 
(Third) of Torts: Products Liability, under which 

it may be inferred that harm sustained by the 
plaintiff was caused by a product defect existing at 
the time of sale or distribution, without proof of a 
specific defect, when the incident that harmed the 
plaintiff: “(a) was of a kind that ordinarily occurs 
as a result of a product defect; and (b) was not, 
in the particular case, solely the result of causes 
other than product defect existing at the time of 
sale or distribution.” Myrlak, 723 A.2d at 55–56 
(N.J. 1999).

In a crashworthiness case, the plaintiff must prove 
only that a defect in the vehicle was a substantial 
factor in increasing the injury beyond that which 
would have resulted had there not been a defect. 
When a plaintiff has sustained that burden, the 
plaintiff need not quantify to what extent a second 
collision enhanced the injury. If the defendant seeks 
credit against the verdict for an injury that it claims 
resulted, in part, from the first collision, defendant 
has the burden of proof on that issue. Poliseno v. 
Gen. Motors Corp., 744 A.2d 679, 686–87 (N.J. Super. 
Ct. App. Div. 2000), cert. denied, 754 A.2d 1213 (N.J. 
2000). The law favors apportionment, however, and 
the extent of evidence necessary to qualify for a jury 
charge on the apportionment of damages is low. 
Boryszewski v. Burke, 882 A.2d 410, 423 (N.J. Super. 
Ct. App. Div. 2005), cert. denied, 892 A.2d 1288 
(N.J. 2006).

Failure to Warn

The definition of defect indicated in the preceding 
section also can include a failure to warn. A product 
must contain an “adequate warning or instruction.” 
N.J. Stat. Ann. §2A:58C-4 (West 2017); see “Danger-
ous or Obviously Unsafe Conditions—Duty to Warn,” 
supra. The requirement of an adequate warning 
or instruction also applies to dangers that a man-
ufacturer discovers or reasonably should discover 
after the product leaves its control. N.J. Stat. Ann. 
§2A:58C-4 (West 2017). See M.J.C. §5.40C and “Post-
Sale Duties,” infra.

Post-Sale Duties

A manufacturer has a continuing duty to warn of 
dangers it discovers or reasonably should discover 
after the product leaves its control. N.J. Stat. Ann. 
§2A:58C-4 (West 2017); Dixon v. Jacobsen Mfg. Co., 
637 A.2d 915, 922 (N.J. Super. Ct. App. Div.), cert. 
denied, 642 A.2d 1004 (N.J. 1994). It must commu-



Products Liability Defenses: A State-by-State Compendium   New Jersey   19

nicate a warning based on subsequently acquired 
knowledge of a danger, actual or constructive, “as 
soon as reasonably feasible.” Feldman v. Lederle 
Labs. (Feldman II), 592 A.2d 1176, 1190 (N.J. 1991) 
(quoting Feldman I, 479 A.2d at 388–89 (N.J. 
1984)). Further, if a manufacturer knows that its 
machines are defective, it has a duty to employees 
of the purchaser to correct the defect within the 
original state-of-the-art, and it cannot rely upon the 
purchaser- employer to make the necessary correc-
tion. Seeley v. Cincinnati Shaper Co., 606 A.2d 378, 
384 (N.J. Super. Ct. App. Div.), cert. denied, 617 A.2d 
1220 (N.J. 1992); Stephenson v. R.A. Jones, Inc., 510 
A.2d 1161, 1164 (N.J. 1986).

In Dixon, the court indicated that it did not 
need to decide the outer limits of a manufacturer’s 
duty to inform consumers generally of updated 
warnings or design changes with respect to dangers 
discovered since the time of manufacture because 
the manufacturer actually knew the identity of the 
current owner of the product, who had requested 
information about the product. Dixon, 637 A.2d at 
923–24.

Where there is a post-sale duty to warn, the 
manufacturer must provide an adequate warning 
or instruction by whatever means are reasonable 
under the circumstances. Seeley, 606 A.2d at 385. 
This does not mean that actions taken to pro-
vide this warning or instruction are necessarily 
unreasonable if they do not reach the plaintiff, 
however. See, e.g., Grier v. Cochran W. Corp., 705 
A.2d 1262, 1266–67 (N.J. Super. Ct. App. Div. 1998) 
(recognizing that in certain circumstances, a duty 
to warn can be satisfied by warning the plain-
tiff’s employer).

Vendor or Distributor

In general, courts will look for the same elements 
of proof and give the same jury instructions in 
actions alleging liability of a vendor/distributor as 
they would with an action against a manufacturer. 
There may, of course, be independent grounds of 
liability against the vendor or distributor. For causes 
of action arising on or after June 29, 1995, a product 
seller may be relieved of strict liability claims under 
N.J. Stat. Ann. §2A:58C-8 and 9 (West 2017). See 
“Sealed Containers,” supra.

Proof In Negligence Actions
Pattern Jury Instructions

Model jury instructions are available for negligent 
design, manufacture, inspection, and failure to warn 
in connection with a product defect. M.J.C. §5.40A-
MK. Model negligence instructions are available and 
can be modified to fit other claims of negligence, 
such as those of negligent installation, maintenance, 
repair, or sale of a product. See M.J.C. §5.10A-12.

Design or Manufacturing Defect

Under the model jury instructions for negligence 
that pre-date the Products Liability Act, plain-
tiff must prove that: (1) there was negligence in 
the design or manufacture of the product; (2) the 
resultant defect existed when the product left the 
defendant’s control and did not undergo substan-
tial change; (3) plaintiff was a foreseeable user or 
consumer, or was within the area exposed to the 
risk; and (4) the defect was a proximate cause of the 
accident and injuries or damages. M.J.C. §5.40K. 
However, negligence and breach of implied war-
ranty generally are no longer recognized as separate 
bases for claims for harm caused by a product, but 
are subsumed within the statutory cause of action 
under the Act. See the comments at the beginning of 
this chapter.

Failure to Warn

Negligence and breach of implied warranty claims 
are subsumed within the statutory cause of action 
under the Products Liability Act. Additionally, the 
New Jersey Supreme Court has stated that “where the 
defect alleged is failure to warn, strict liability anal-
ysis becomes similar to negligence analysis.” Zaza v. 
Marquess & Nell, Inc., 675 A.2d 620, 632 (N.J. 1996). 
Accordingly, there is no practical difference between 
a failure to warn claim that might be made under a 
negligence theory and a failure to warn claim under 
a strict liability theory.

Vendor or Distributor

See discussion regarding vendors/distributors in 
“Proof in Strict Liability Actions,” supra. Addition-
ally, there can be independent grounds of negligence 
under ordinary negligence principles, such as the 
negligent sale of a product that does not in itself 
contain a defect. Parks v. Pep Boys, 659 A.2d 471, 474 
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n.l (N.J. Super. Ct. App. Div. 1995) (sale of Freon to a 
minor, contrary to statute).

Evidence
Qualification of Expert Witness
New Jersey Rules of Evidence 702 and 703 dealing 
with expert testimony are identical in wording 
to Federal Rules of Evidence 702 and 703 as they 
existed prior to the Federal Rules amendments that 
became effective on December 1, 2000. As with the 
federal rules, a witness must be qualified by “knowl-
edge, skill, experience, training, or education” in 
order to give expert testimony. N.J. R. Evid. 702. 
Expertise may be acquired by occupational expe-
rience or by scientific study, and an expert may be 
qualified “by study without practice or by practice 
without study.” State v. Frost, 577 A.2d 1282, 1289 
(N.J. Super. Ct. App. Div. 1990), cert. denied, 604 
A.2d 596 (N.J. 1990). A witness cannot testify as an 
expert without having sufficient expertise to offer the 
intended testimony. Landrigan v. Celotex Corp., 605 
A.2d 1079, 1084 (N.J. 1992). Further, an expert’s bare 
conclusions, unsupported by factual evidence, are 
inadmissible as a “net opinion.” Creanga v. Jardal, 
886 A.2d 633, 641 (N.J. 2005); Grzanka v. Pfeifer, 694 
A.2d 295, 304 (N.J. Super. Ct. App. Div.), cert. denied, 
713 A.2d 498 (N.J. 1997).

In toxic tort cases, the New Jersey Supreme Court 
has relaxed the “general acceptance” standard in the 
use of new or developing theories to prove causation 
because of the “extraordinary and unique burdens 
facing plaintiffs who seek to prove causation” in 
these cases. Rubanick v. Witco Chem. Corp., 593 
A.2d 733, 739 (N.J. 1991) (citing Ayers, 525 A.2d at 
298–303 (N.J. 1987)). A theory of causation in toxic 
tort cases is considered sufficiently reliable if it is 
based upon a “sound, adequately founded scientific 
methodology involving data and information of the 
type reasonably relied on by experts in the scientific 
field.” Rubanick, 593 A.2d at 739, 747–48 (N.J. 1991); 
Landrigan, 605 A.2d at 1084 (N.J. 1992). The Ruba-
nick standard has been expanded to include other 
varieties of tort litigation involving medical cause 
and effect relationships. See Kemp v. State, 809 A.2d 
77, 87–88 (N.J. 2002) (rubella vaccination). However, 
in these situations, the New Jersey Supreme Court 
has cautioned trial courts to conduct Rule 104 hear-
ings “to assess the soundness of the proffered meth-
odology and qualifications of the expert.” Id. at 85. 

In State v. Moore, 902 A.2d 1212, 1226 (N.J. 2006), 
the New Jersey Supreme Court described the Ruba-
nick standard as being “a similar standard” to that 
of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579 (1993). New Jersey has so far refused to relax 
the “general acceptance” standard in criminal cases, 
and follows the Frye test in determining scientific 
reliability of expert testimony in those matters. State 
v. Harvey, 699 A.2d 596, 621 (N.J. 1997); State v. King, 
904 A.2d 808, 820 (N.J. Super. Ct. App. Div. 2006). 
It has yet to be determined whether the “general 
acceptance” standard will be relaxed in New Jersey 
products liability cases other than those dealing with 
toxic torts or medical causation. See Kemp, 809 A.2d 
at 84 n.3 (N.J. 2002). New Jersey has not adopted the 
Daubert factors into N.J. R. Evid. 702 as of the time 
of this writing.

In a recent decision, the Appellate Decision 
reversed a trial court order excluding plaintiff’s 
causation expert witnesses, and reinstating 2,076 
cases that had been dismissed. See In re Accutane 
Litig., 165 A.3d 832 (N.J. Super. Ct. App. Div. 2017). 
The underlying cases involve a multicounty litigation 
products liability action against the manufacturer 
of a prescription acne drug, which plaintiffs alleged 
caused them to develop Crohn’s disease. See id. The 
court held that the methodology used by plaintiff’s 
experts was consistent with scientific principles and 
methodologies accepted in the medical and scientific 
community, and their conclusions were therefore 
admissible. Id. at 860. Defendants Hoffman- La 
Roche Ltd. subsequently filed a petition for certifica-
tion which is still pending, calling on the justices to 
resolve the uncertainty surrounding the state’s gate-
keeping standard. In its petition, Roche suggested 
that the court adopt the more stringent test used 
in federal court in examining the admissibility of 
expert testimony. See Daubert, 509 U.S. 579.

Spoliation of Evidence
New Jersey does not recognize a separate tort of spo-
liation of evidence, whether negligent or intentional. 
Swick v. N.Y. Times Co., 815 A.2d 508, 512 (N.J. 
Super. Ct. App. Div.), cert. denied, 824 A.2d 157 (N.J. 
2003). In certain instances, however, an action for 
fraudulent concealment may be invoked as a remedy 
for spoliation when the following elements exist: 
(1) the defendant had a legal obligation to disclose 
evidence in connection with existing or pending 
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litigation; (2) the evidence was material to the lit-
igation; (3) the plaintiff could not reasonably have 
obtained access to the evidence from another source; 
(4) the defendant intentionally withheld, altered or 
destroyed the evidence with purpose to disrupt the 
litigation; and (5) the plaintiff was damaged in the 
underlying action by having to rely on an evidential 
record that did not contain the evidence the defen-
dant concealed. Rosenblit v. Zimmerman, 766 A.2d 
749, 757–58 (N.J. 2001); see also Jerista v. Murray, 883 
A.2d 350, 365–66 (N.J 2005) (stating that, depending 
upon the circumstances, spoliation of evidence in 
civil litigation can result in a tort action for fraudu-
lent concealment, discovery sanctions, or an adverse 
trial inference against the party causing the loss 
of evidence).

Where a plaintiff is unable to prove that a defen-
dant’s conduct in failing to preserve evidence prox-
imately caused any injury to the plaintiff, plaintiff 
cannot recover. Swick, 815 A.2d at 512–13 (machine 
manufacturer was out of business and had no insur-
ance, and plaintiff would have been unable to recover 
damages from the manufacturer even if he recovered 
a judgment against the manufacturer). The New Jer-
sey Supreme Court has stated in a footnote that: “We 
are not called upon here to determine what circum-
stances, if any, would entitle a defendant who has 
suffered destruction of evidence in the underlying 
litigation to invoke the fraudulent concealment tort 
remedy.” Rosenblit, 766 A.2d at 758 n.3.

Traditional negligence principles may be used 
for claims against a third party for the negligent 
destruction of evidence. While a third party gen-
erally has no duty to preserve evidence, a duty may 
arise when: (1) the third party has knowledge of a 
potential lawsuit and accepts responsibility for pre-
serving the evidence; (2) the third party voluntarily 
undertakes to preserve the evidence and a plaintiff 
reasonably and detrimentally relies thereon; (3) the 
third party agrees with the plaintiff to preserve the 
evidence; or (4) the plaintiff makes a specific request 
to the third party to preserve a particular item. 
Swick, 815 A.2d at 512.

The Appellate Division has indicated that where a 
third party destroys evidence and thereby deprives 
a defendant of its ability to defend an action, the 
defendant may have an action for money damages 
against the spoliator. Hewitt v. Allen Canning Co., 
184, 728 A.2d 319, 322 (N.J. Super. Ct. App. Div.), 

cert. denied, 736 A.2d 528 (N.J. 1999). A worker’s 
compensation carrier that does not own a product 
likely will not have a duty “to affirmatively obtain 
ownership and control” of that product from its 
insured and preserve the product for the benefit of 
a defendant. Allis- Chalmers Corp. Prod. Liab. Trust 
v. Liberty Mut. Ins. Co., 702 A.2d 1336, 1340 (N.J. 
Super. Ct. App. Div. 1997).

Where spoliation is by a plaintiff or plaintiff’s 
agent, and the defendant has been deprived of the 
ability to defend an action, the proper remedy varies, 
depending upon the facts of the case, and involves 
appropriate sanctions under the rules of court. 
Hewitt, 728 A.2d at 322. These sanctions can include:

• an adverse inference to be drawn against the 
spoliator, see Rosenblit, 766 A.2d at 754–55 
(N.J. 2001) (discussing this sanction as to all 
parties but applying it to a defendant who 
altered chiropractic records);

• counsel fees, Aetna Life & Cas. Co. v. Imet 
Mason Contractors, 707 A.2d 180,183 (N.J. 
Super. Ct. App. Div. 1998);

• preclusion of expert testimony, id. at 186;
• preclusion of other evidence, Manorcare Health 

Servs., Inc. v. Osmose Wood Preserving, Inc., 
764 A.2d 475, 484–85 (N.J. Super. Ct. App. Div. 
2001); and,

• as a last resort, dismissal of plaintiff’s claim. 
Aetna Life & Cas. Co., 707 A.2d at 186 (N.J. 
Super. Ct. App. Div. 1998); Abtrax Pharms., 
Inc. v. Elkins- Sinn, Inc., 655 A.2d 1368, 1376 
(N.J. 1995).

A range of sanctions for spoliation against any spo-
liating party is also discussed in Rosenblit, which 
requires bifurcation of the fraudulent concealment 
remedy because the remedy will depend upon the 
jury’s assessment of the underlying cause of action. 
766 A.2d at 758 (N.J. 2001).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service may be made upon a domestic or foreign 
corporation by personal service within New Jersey 
upon an officer, director, trustee, managing or gen-
eral agent, person authorized by appointment or law 
to receive service, or person in charge of the regis-
tered office of the corporation. N.J. Ct. R. 4:4-4(a). 
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If it appears by affidavit that despite diligent effort 
and inquiry personal service cannot be made within 
the state by one of these means, service can be made 
outside the state by personal service or by registered 
or certified mail to a registered agent, registered 
office, or principal place of business of the corpora-
tion. N.J. Ct. R. 4:4-4(b). Service may also be made as 
provided by law or by court order. Id.

Optional mailed service, without the need for 
an affidavit, can be made by registered, certified or 
ordinary mail, but no default may be entered against 
a defendant who is only served by this method. N.J. 
Ct. R. 4:4-4(c). Long arm jurisdiction exists “to the 
uttermost limits permitted by the United States Con-
stitution.” Avdel Corp. v. Mecure, 277 A.2d 207, 209 
(N.J. 1971); see also Mastondrea v. Occidental Hotels 
Mgmt. S.A., 918 A.2d 27, 31 (N.J. Super. Ct. App. Div. 
2007) (citing Avdel Corp. but referring to the “outer-
most limits”).

Answer Time
Thirty-five days after service. N.J. Ct. R. 4:6-l(a).

Particularity with Which Affirmative 
Defenses Must Be Raised
All affirmative defenses must be pleaded specifically 
and separately. N.J. Ct. R. 4:5-4.
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