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New Mexico

By Tamara R. Safarik

Restatement (Third) of Torts: 
Products Liability
New Mexico has not expressly adopted any portions 
of the Third Restatement, but it has been discussed 
with approval in a few New Mexico court decisions. 
In Spectron Development Laboratory v. American 
Hollow Boring Co., 936 P.2d 852, 856 (N.M. Ct. 
App. 1997), the court commented on Section 1, 
regarding the “liability of commercial seller or dis-
tributor for harm caused by defective products,” 
and looked favorably upon the definition of man-
ufacturing defect contained in Section 2(a). The 
Spectron court held that strict liability will not apply 
for companies on equal economic footing with the 
manufacturer and who have the ability to protect 
themselves through the UCC, by asserting breach of 
express warranties.

In Chairez v. James Hamilton Constr. Co., 215 
P.3d 732, 737 (N.M Ct. App.), cert. denied, 223 P.3d 
359 (N.M. 2009), Section 2, comment p’s grouping 
of misuse and modification was cited approvingly 
in relation to the Court’s conclusion that a manu-
facturer may be held liable for injuries caused by a 
subsequent modification to the product if the mod-
ification was foreseeable to the manufacturer, just 
as a manufacturer can be held liable if a consumer’s 
misuse of the product was foreseeable. Section 2 was 
also discussed approvingly in Brooks v. Beech Air-
craft Corp., 902 P.2d 54 (N.M. 1995) in relation to the 
factors to consider in relation to determining if an 
omission of a reasonable alternative gives rise to an 
unreasonable risk of injury.

Section 16 of the Third Restatement was cited 
with approval in Norwest of Bank New Mexico, 
N.A. v. Chrysler Corp., 981 P.2d 1215, 1220 n.1 
(N.M. Ct. App. 1999); yet, the court noted that 
“it remains to be seen what effect, if any, this 
portion of the Restatement will have on New Mex-
ico law.”).

Available Defenses
Assumption of Risk
Primary assumption of the risk is a defense in 
negligence cases under New Mexico’s comparative 
negligence standard. Yount v. Johnson, 915 P.2d 341 
(N.M. Ct. App. 1996); Thompson v. Ruidoso- Sunland, 
Inc., 734 P.2d 267 (N.M. Ct. App. 1987). To raise a 
primary assumption of the risk defense, defendant 
must show either that it owed no duty to the plaintiff 
or that it did not breach a duty owed. Thompson, 
supra. Under comparative negligence, plaintiff’s 
contributory negligence (also known as secondary 
assumption of the risk) does not bar recovery. Id.

Express assumption of the risk, generally by 
release, can also be a defense in New Mexico; how-
ever, such releases are strictly construed. Berlangieri 
v. Running Elk Corp., 76 P.3d 1098, 1106 (N.M. 2003).

Comparative Fault/Contributory Fault
New Mexico adopted a pure comparative negligence 
standard by judicial decision in 1981. Scott v. Rizzo, 
634 P.2d 1234 (N.M. 1981). The applicability of 
comparative negligence to products liability cases 
was not decided in Scott v. Rizzo. Instead, the court 
stated that it relied upon trial judges to resolve such 
issues when confronted with special factual situa-
tions requiring adaptation of the rule of compara-
tive negligence. Subsequently, New Mexico courts 
have determined that plaintiffs in products liability 
actions do have the duty to exercise ordinary care 
for their own safety and the safety of their property. 
Jaramillo v. Fisher Controls Co., 698 P.2d 887 (N.M. 
Ct. App.), cert. denied, 698 P.2d 886 (N.M. 1985). In 
Jaramillo, plaintiff’s negligence was a partial defense 
to a products liability claim in that the percentage 
of plaintiff’s fault due to negligence reduced the 
amount of damages that plaintiff could recover. Con-
tributory negligence was not an affirmative defense 
in pre-1981 strict liability cases. Rudisaile v. Hawk 
Aviation, 592 P.2d 175, 177 (N.M. 1979).
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Seat Belt—Failure to Use
The seat belt defense is not available in New Mexico 
and the failure to use a seat belt is not a factor to be 
considered under comparative fault analysis. Section 
66-7-373(A) of the New Mexico Statutes Annotated 
provides that the failure to be secured by a child pas-
senger restraint device or by a safety belt will not in 
any instance constitute fault or negligence and will 
not limit or apportion damages. This statutory pro-
vision has been held to be constitutional. Mott v. Sun 
Country Garden Prods., Inc., 901 P.2d 192 (N.M. Ct. 
App. 1995); Thomas v. Henson, 696 P.2d 1010 (N.M. 
Ct. App. 1984).

Helmets—Failure to Use
New Mexico requires only those persons under the 
age of eighteen who are operating or riding as a pas-
senger on a motorcycle to wear a helmet. N.M. Stat 
Ann. §66-7-356(A) (1991). Failure to wear a helmet, 
like failure to wear a seatbelt, will not constitute con-
tributory negligence. N.M. Stat. Ann. §66-7-356(B) 
(LexisNexis 2017).

Crashworthiness and Enhanced Injury
In Norwest Bank of New Mexico, N.A. v. Chrysler 
Corp., 981 P.2d 1215 (N.M. 1999), the court avoided 
the question of comparative fault of the driver in 
a crashworthiness case, and reaffirmed that the 
cause of the accident and the divisible cause of the 
enhanced injury are successive torts. Where there is 
an original injury with a subsequent enhancement of 
that injury, which is separate and causally distinct, 
joint and several liability applies and the original 
tortfeasor is liable for both injuries. Payne v. Hall, 
137 P.3d 599 (N.M. 2006). However, when there is a 
single, indivisible injury, each tortfeasor is severally 
responsible for its own percentage of comparative 
fault for that injury. Id.

A plaintiff must prove both the existence of an 
enhanced injury and the degree of enhancement 
to succeed on a claim of enhanced injury against a 
defendant. Bustos v. Hyundai Motor Co., 243 P.3d 
440, 446 (N.M. Ct. App. 2010), cert. quashed, 294 
P.3d 1244 (N.M. 2012). The degree of enhancement 
may be shown by proof of what injuries would have 
resulted from an alternative, safer design. Id. (quot-
ing Couch v. Astec Indus., Inc., 53 P.3d 398 (N.M. Ct. 
App. 2002)).

Misuse of Product
Where the misuse of the product and the injury 
resulting therefrom are reasonably foreseeable, man-
ufacturers and suppliers can be liable for the injury. 
Smith v. Bryco Arms, 33 P.3d 638, 645 (N.M. Ct. 
App. 2001); Van de Valde v. Volvo of Am. Corp., 744 
P.2d 930 (N.M. Ct. App. 1987); Supreme Court Rules 
Annotated (2007) Uniform Jury Instructions—Civil 
(hereinafter UJI) 13-1403, 1410, 1413. Foreseeability 
is based on what is “objectively reasonable to expect, 
not merely what might conceivably occur.” Van de 
Valde v. Volvo, supra.

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
The New Mexico Court of Appeals has concluded 
that the same foreseeability analysis New Mexico 
applies in misuse cases should apply to the alteration 
or modification of a product. “A manufacturer or 
seller of a product may be held liable after a substan-
tial modification of the product if the modification 
was reasonably foreseeable.” Chairez v. James Ham-
ilton Constr. Co., 215 P.3d 732, 737 (N.M. Ct. App.), 
cert. denied, 223 P.3d 359 (N.M. 2009).

Unavoidably Unsafe Products
Unavoidably unsafe products are those that are 
incapable of being made safe for their intended 
and ordinary use. UJI 13-1419. Unless the prod-
uct unreasonably exposes users to risk of injury, 
there is no liability for supplying an unavoidably 
unsafe product. Id. The mere fact that a product 
is capable of being misused for criminal purposes 
does not make it defective. Armijo v. Ex Cam, Inc., 
656 F. Supp. 771 (D.N.M. 1987), aff’d, 843 F.2d 406 
(10th Cir. 1988). An unavoidably unsafe product 
is neither defective nor unreasonably dangerous if 
the warning is proper. Perfetti v. McGhan Medical, 
662 P.2d 646 (N.M. Ct. App.), cert. denied, 662 P.2d 
645 (N.M. 1983). The jury must weigh the benefits 
against the risks in using the product, in order to 
decide if the product unreasonably exposes the user 
to a risk of injury. Davila v. Bodelson, 704 P.2d 1119 
(N.M. Ct. App.), cert. denied, 704 P.2d 431 (N.M. 
1985). A jury must also consider if it was feasible to 



Products Liability Defenses: A State-by-State Compendium   New Mexico   3

change the design of the product to make it safer or 
to add warnings without impairing the utility of the 
product so as to reduce the likelihood of foreseeable 
misuse of the product. Smith v. Bryco Arms, 33 P.3d 
638, 650 (N.M. Ct. App.), cert. denied, 34 P.3d 610 
(N.M. 2001).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
There is no duty to warn of known dangers in strict 
products liability or tort. Daniell v. Ford Motor Co., 
581 F. Supp. 728, 731 (D.N.M. 1984). A seller or man-
ufacturer has a duty to warn only when a product is 
inherently dangerous. Standhardt v. Flintkote Co., 508 
P.2d 1283, 1290 (N.M. 1973). There is no duty to warn 
of dangers actually known to the user of the product 
in either negligence or strict liability actions. Garrett 
v. Nissen Corp., 498 P.2d 1359, 1364 (N.M. 1972). 
However, the New Mexico Supreme Court has held 
that the duty to avoid unreasonable risk of injury to 
others is not satisfied by an adequate warning. Klopp 
v. Wackenhut Corp., 824 P.2d 293 (N.M. 1992).

Informed Intermediary
The New Mexico Supreme Court has not expressly 
adopted the informed or learned intermediary doc-
trine. Rimbert v. Eli Lilly & Co., 577 F. Supp. 2d 1174 
(D.N.M. 2008). In the context of medications and 
medical devices, which is the context in which these 
doctrines are generally applied, three New Mexico 
Court of Appeals cases from the 1970s and 1980s, 
without using the language “informed intermediary” 
or “learned intermediary” have held that a manufac-
turer’s duty is fulfilled if it adequately warns the phy-
sician, not the patient. Serna v. Roche Labs, 684 P.2d 
1187 (N.M. Ct. App. 1984), Perfetti v. McGhan Medi-
cal., 662 P.2d 646 (N.M. Ct. App. 1983), and Hines v. 
St. Joseph’s Hosp., 527 P.2d 1075 (N.M. Ct. App. 1974). 
However, the United States District Court of New 
Mexico has evaluated whether this doctrine would 
be adopted by New Mexico’s Supreme Court and 
concluded it would not. Rimbert, supra. The Court 
reasoned that the doctrine is inconsistent with the 
rationale behind New Mexico’s strict liability juris-
prudence in that it shifts the risk of loss away from 
the suppliers to the physician and patient and would 
unfairly leave some plaintiffs injured by an unrea-
sonably dangerous product uncompensated. Id. at 
1215–17. The Court further stated its belief that the 

New Mexico Supreme Court would find the doctrine 
to be outdated in the current age of increased direct 
marketing to patients and the increased ability of 
patients to conduct their own research. Id. at 1218.

Sealed Containers
There is no New Mexico law specifically addressing 
the sealed container defense.

Fault of Others
Section 41-3A-1 of the New Mexico Statutes Anno-
tated abolishes the doctrine of joint and several 
liability in any action to which the doctrine of com-
parative fault applies. The statute retains the doc-
trine of joint and several liability for manufacturers 
and sellers of defective products only for the portion 
of the total liability attributed to those persons.

In Trujillo v. Berry, 738 P.2d 1331 (N.M. Ct. App.), 
cert. denied, H & P Equip. Co. v. Berry, 738 P.2d 
518 (N.M. 1987), the court extended strict liability 
to non- negligent retailers, thereby providing two 
sources from which the injured consumer could 
obtain relief: the retailer and the manufacturer. The 
Trujillo court also decided that indemnity existed 
for the retailer from the manufacturer in a strict 
products liability case, even under the comparative 
negligence standard.

Preemption
New Mexico’s cases have shown a “strong presump-
tion against preemption.” Alliance Health of Santa 
Teresa, Inc. v. Nat’l Presto Indus., Inc., 113 P.3d 360, 
369 (N.M. Ct. App. 2005). This presumption applied 
in the primary products liability case to consider 
the issue where it was determined that the Medical 
Device Amendments to the federal Food, Drug, and 
Cosmetic Act does not preempt all New Mexico state 
common law causes of action arising from inju-
ries resulting from use of Class III medical devices 
(devices implanted into consumers’ bodies) that 
have been through the pre- market approval process. 
Montoya v. Mentor Corp., 919 P.2d 410 (N.M. Ct. 
App. 1996).

Compliance with Standards
Under New Mexico law, evidence of industry custom 
or usage and compliance with applicable regulations 
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is admissible and relevant on this issue of whether 
the manufacturer was negligent or whether the prod-
uct posed an unreasonable risk of injury; however, 
such evidence cannot be used as conclusive evidence 
of negligence or the defective nature of the product. 
Brooks v. Beech Aircraft Corp., 902 P.2d 54 (N.M. 
1995). A federal court in New Mexico has found 
that a claim against an automobile manufacturer 
alleging negligence in failing to design a car that was 
more crashworthy than the model in question was 
not expressly preempted by the National Traffic and 
Motor Vehicle Safety Act. This was despite the auto-
mobile being equipped with seat belts as permitted 
under the Act and defendant’s claim that holding 
it liable established a state “standard” requiring air 
bags. Richart v. Ford Motor Co., 681 F. Supp. 1462 
(D.N.M. 1988).

Government Contractor Defense
There is no New Mexico case law. See “Compliance 
with Standards,” supra.

State-of-the-Art
See “Compliance with Standards,” supra.

Privity of Contract
Privity is unnecessary to create a situation of strict 
products liability. Ruiz v. S. Pac. Transp. Co., 638 P.2d 
406, 413 (N.M. Ct. App. 1981).

Disclaimers of Liability
Although there are no decisions specific to disclaim-
ers in strict products liability cases, New Mexico 
law permits disclaimers of liability unless those dis-
claimers are against public policy or are determined 
to be contracts of adhesion. Albuquerque Tire Co. v. 
Mt. States Tel. & Tel. Co., 697 P.2d 128 (N.M. 1985). 
In order to find a contract of adhesion, there must 
be a disparity in bargaining power resulting in an 
acceptance or rejection by the adhering party on a 
“take it or leave it basis,” without opportunity for 
bargaining. In addition, the adhering party must 
not have been able to obtain the product or service 
except by accepting the agreement. Id.

Manufacturers also may disclaim warranties 
under the Uniform Commercial Code. N.M. Stat. 
Ann. §55-2-316 (LexisNexis 2017).

Failure to Mitigate Damages
There is no case law specifically on the duty to miti-
gate damages in strict products liability actions. New 
Mexico courts recognize that under the doctrine of 
“avoidable consequences,” a person injured by the 
tort of another is not entitled to recover for losses 
that he or she could have avoided by the use of due 
care. Martinez ex rel. Martinez v. Vigil, 737 P.2d 100 
(N.M. Ct. App. 1987); UJI 13-1811.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Recovery under either a negligence or a strict lia-
bility theory may be had for damage to property. 
Steinberg v. Coda Roberson Constr. Co., 440 P.2d 798 
(N.M. 1968) (negligence); State Farm Fire & Cas. Co. 
v. Miller Metal Co., 494 P.2d 178 (N.M. Ct. App. 1971) 
(strict liability).

However, in commercial transactions, when there 
is no great disparity in bargaining power of the 
parties, economic losses from injury of a product to 
itself are not recoverable in tort actions; damages for 
such economic losses in commercial settings may 
only be recovered in contract actions. Utah Int’l, Inc. 
v. Caterpillar Tractor Co., 775 P.2d 741, 744 (N.M. Ct. 
App.), cert. denied, 772 P.2d 884 (N.M. 1989) (cit-
ing as “compelling reasoning” E. River S.S. Corp. v. 
Transamerica Delaval, Inc., 476 U.S. 858 (1986)).

Statutes of Limitation
The limitations period for personal injury actions 
is three years. N.M. Stat. Ann. §37-1-8 (LexisNexis 
2017). An action in strict liability is a tort action 
and, if it concerns personal injuries, it would be 
controlled by the three-year statute. Bassham v. 
Owens- Corning Fiber Glass Corp., 327 F. Supp. 1007 
(D.N.M. 1971). If, however, the claim asserted is 
that the personal injury was caused by a breach of 
warranty under the Uniform Commercial Code, the 
UCC’s four-year statute of limitations applies. Badilla 
v. Wal-Mart Stores East, Inc., 357 P.3d 936, 942 (N.M. 
2015). A Plaintiff asserting such a claim under the 
UCC, must still meet the UCC’s reasonable notice 
requirement. Badilla v. Wal-Mart Stores East, Inc., 
389 P.3d 1050, 1054 (N.M. Ct. App. 2017).

The statute of limitations for injury to property 
is four years. N.M. Stat. Ann. §37-1-4 (LexisNe-
xis 2017).
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Where an individual has been injured by an 
unsafe or defective product and the resulting injury 
does not immediately manifest itself, the three-
year limitation period commences when a plaintiff 
knows, or should know through diligent inquiry, 
that he or she has been injured. Martinez v. Showa 
Denko, K.K., 964 P.2d 176 (N.M. Ct. App. 1998), 
applying the rationale of Roberts v. Sw. Cmty. Health 
Servs., 837 P.2d 442 (N.M. 1992), in recognizing the 
discovery rule in products liability cases.

Statutes of Repose
The statutory period of repose for injury arising 
from a defective or unsafe condition of a physical 
improvement to real property is ten years. N.M. 
Stat. Ann. §37-1-27 (LexisNexis 2017). The statute of 
repose for breach of warranty claims under the Uni-
form Commercial Code is four years. N.M. Stat. Ann. 
§55-2-725 (LexisNexis 2017).

Useful Safe Life
There is no such defense in New Mexico.

Other Defenses
Other than those previously discussed, no other 
common law or statutory defenses appear to 
be applicable.

Damages and Joint Liability
Compensatory Damages
In personal injury cases, plaintiff can recover 
damages resulting from: lost past earnings to date 
of trial; lost present and future earnings; medical 
expenses; non medical expenses incurred as a result 
of the injury; pain and suffering; aggravation of a 
preexisting condition; loss of earning capacity by a 
minor; loss of services of a spouse; and loss of con-
sortium. UJI 13-1803 to 13-1810A.

New Mexico has largely expanded the scope of 
individuals who can make a claim for loss of consor-
tium. Generally loss of consortium is compensable 
to a surviving spouse or non- injured spouse or to a 
“familial caretaker”. Fernandez v. Walgreen Hastings 
Co., 968 P.2d 774 (N.M. 1998); Romero v. Byers, 872 
P.2d 840 (N.M. 1994); see also UJI 13-1810A, UJI 
13-1830. It may also be compensable to a minor child 
whose parent has become injured, even if a fetus at 

the time of the injury; unmarried cohabiting part-
ners who shared an intimate relationship; or to other 
individuals if found to have a significant relational 
bond with a tort victim. State Farm Mut. Auto. Ins. 
Co. v. Luebbers, 119 P.3d 169 (N.M. Ct. App. 2005); 
Lozoya v. Sanchez, 66 P.3d 948 (N.M. 2003); Fitzjer-
rell v. City of Gallup, 79 P.3d 836, 839–41 (N.M. Ct. 
App. 2003). Past and future mental pain and anguish 
are legally compensable damages. Rutledge v. John-
son, 465 P.2d 274 (N.M. 1970).

In wrongful death cases, plaintiff can recover 
damages for the cost of: reasonable medical care; 
funeral and burial expenses; pain and suffering 
experienced by the deceased between the time 
of injury and death; the monetary worth of the 
deceased; loss of consortium; and, the mitigating or 
aggravating circumstances attending the wrongful 
act, neglect or default.

New Mexico has recognized that the value of life 
itself is compensable under the Wrongful Death Act. 
Admissibility of evidence to establish this value is 
to be governed by the rules of evidence of the appli-
cable trial court. Romero, supra. Based upon the 
reasoning implicit in Romero, New Mexico permits 
proof of nonpecuniary damages resulting from the 
loss of enjoyment of life in tort actions involving per-
manent injuries. Sena v. N.M. State Police, 892 P.2d 
604 (N.M. Ct. App. 1995). In such cases, a court has 
the discretion to permit a properly qualified expert 
witness to offer opinion testimony concerning his 
interpretation of the meaning of hedonic damages 
and describe the broad areas of human experience 
that can be considered in quantifying such damages. 
Smith v. Ingersoll- Rand Co., 214 F.3d 1235 (10th Cir. 
2000); Couch v. Astec Indus., Inc., 53 P.3d 398, 403 
(N.M. Ct. App. 2002). However, where the testimony 
goes beyond simply defining hedonic damages to 
discussing studies pertaining to the value of life or 
to suggesting methods by which the value of life 
may be calculated, some federal and state district 
courts have precluded such testimony after applying 
a Daubert analysis. An unpublished opinion by the 
New Mexico Court of Appeals, however, suggests 
that district courts that permit testimony describ-
ing a broad range of values based on present value 
calculations from various studies will not be held to 
have abused their discretion in finding testimony 
has reliability. Gurule v. Ford Motor Co., No. 29,296, 
2011 N.M. App. Unpub. Lexis 51, at *28–29 (N.M. Ct. 
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App. Feb. 17, 2011). No uniform jury instruction on 
“hedonic damages” has been adopted.

New Mexico also recognizes the loss of chance 
theory of recovery, measured as a percentage of the 
plaintiff’s total damages. Baer v. Regents of the Univ. 
of Cal., 972 P.2d 9 (N.M. Ct. App. 1999); Alberts v. 
Schultz, 975 P.2d 1279 (N.M. 1999); UJI 13-1802A.

There are no limitations on damages except in 
medical malpractice cases. N.M. Stat. Ann. §41-5-6 
(LexisNexis 2017). The cap on medical malpractice 
awards has been held constitutional and not viola-
tive of either the equal protection or the due process 
guarantees of the Constitution. Cummings v. X-Ray 
Assocs., 918 P.2d 1321, 1330 (N.M. 1996).

Punitive Damages
Insurability

New Mexico allows insurance contracts to cover lia-
bility for punitive damages. Baker v. Armstrong, 744 
P.2d 170, 172 (N.M. 1987). Where the policy fails to 
expressly exclude punitive damages and the insured 
reasonably expects coverage of punitive damages, 
the insurance contract will be construed against the 
insurer. Rummel v. St. Paul Surplus Lines Ins. Co., 
945 P.2d 985, 988 (N.M. 1997).

Recoverability

Punitive damages are recoverable when plaintiff is 
entitled to either actual or nominal damages and 
when the acts of the defendant were either willful, 
wanton, malicious, reckless, fraudulent or in bad 
faith. UJI 13-1827; Green Tree Acceptance, Inc. v. 
Layton, 769 P.2d 84 (N.M. 1989). While there is no 
statutory cap on punitive damages, the amount 
awarded must be reasonably related to the actual 
damages and the injury and not disproportionate to 
the circumstances. UJI 13-1827; Chavez- Rey v. Miller, 
658 P.2d 452 (N.M. Ct. App. 1982), cert. denied, 658 
P.2d 433 (N.M. 1983).

New Mexico has chosen to follow the framework 
for analyzing an award of punitive damages set 
forth in BMW of North America v. Gore, 517 U.S. 559 
(1996). However, New Mexico weighs the consid-
erations described in each guidepost such that the 
first, reprehensibility, is viewed as the most import-
ant and the third, the comparable sanctions factor, 
as least important. Aken v. Plains Elec. Generation 

& Transmission Coop., Inc., 49 P.3d 662, 669–72 
(N.M. 2002).

Gross negligence was eliminated as a basis for 
punitive damages in Paiz v. State Farm Fire & Casu-
alty Co., 880 P.2d 300 (N.M. 1994), but this holding 
may be limited to breach of contract claims. Sloan 
v. State Farm Mut. Auto. Ins. Co., 85 P.3d 230, 235 
(N.M. 2004).

Contribution
The right of contribution exists among joint tort-
feasors as provided by the Uniform Contribution 
Among Tortfeasors Act. N.M. Stat. Ann. §41-3-1 to 
41-3-8 (LexisNexis 2017). However, under compar-
ative negligence, each tortfeasor is responsible only 
for his share of fault and there is no right to contri-
bution among concurrent tortfeasors. Martinez v. 
First Nat’l Bank of Santa Fe, 755 P.2d 606 (N.M. Ct. 
App. 1987).

Indemnification
The right to indemnity at common law exists in New 
Mexico and was preserved by the Uniform Contribu-
tion Among Tortfeasors Act. N.M. Stat. Ann. §41-3-6 
(LexisNexis 2017); Thomas v. Malco Refineries, Inc., 
214 F.2d 884 (10th Cir. 1954). New Mexico permits 
claims for traditional/equitable and proportional 
indemnification, but such claims must be properly 
pled. Frederick v. Sun, 293 P.3d 934, 938 (N.M. Ct. 
App. 2012). Traditional/equitable indemnification 
gives the individual or entity who has been liable for 
the wrongdoing of another, the right to recover from 
the primary wrongdoer. Id. This is most common in 
cases involving strict liability and vicarious liability. 
A Complaint for traditional/equitable indemnity 
must allege that the indemnitor caused some direct 
harm to a third party and that the indemnitee dis-
charged the resulting liability from this harm. Id. 
“Traditional indemnity does not apply when a jury 
finds a torteasor actively at fault and apportions lia-
bility using comparative fault principles.” Safeway, 
Inc. v. Rooter 2000 Plumbing SSS, 368 P.3d 389, 398 
(N.M. 2016). Proportional indemnification applies 
when contribution or some other form of fault 
among tortfeasers is not available. Frederick, 293 
P.3d at 938. A Complaint for proportional indemnifi-
cation must allege that the indemnitee caused some 
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harm and is partially liable for the claims made 
against the indemnitor. Id.

The statute of limitations for an indemnity claim 
against a manufacturer after full settlement with the 
plaintiffs by a down the chain supplier or retailer 
begins to run on the date a settlement is paid. Bud-
get Rent-A-Car Sys. v. Bridgestone Firestone N. Am. 
Tire, LLC, 203 P.3d 154, 161 (N.M. Ct. App. 2009). 
This rule may not be applicable when the underlying 
claim upon which the indemnity action is founded 
arises under a statute setting forth a different toll-
ing period. Christus St. Vincent Reg’l Med. Ctr. v. 
Duarte- Afara, 267 P.3d 70, 74 (N.M. Ct. App. 2011) 
(holding that an equitable indemnification claim by 
an employer that settled claims of vicarious liability 
for medical malpractice under New Mexico’s Med-
ical Malpractice Act began to run at the time of the 
occurrence at issue, the claimed malpractice, and not 
at the time the settlement was paid).

The New Mexico Court of Appeals has also 
recently indicated that the doctrine of circuity may 
be applied to resolve lawsuits in New Mexico where a 
defendant is entitled to total indemnification under 
traditional/equitable indemnification from a party 
whom the plaintiff has agreed to indemnify, gener-
ally pursuant to a settlement. Loper v. Jmar, 311 P.3d 
1184, 1187 (N.M. Ct. App. 2013). However, this doc-
trine has yet to be expressly adopted or applied by 
any New Mexico Court.

Joint and/or Several Liability
Joint and several liability in negligence actions was 
abolished in 1982 by the New Mexico courts as being 
incompatible with New Mexico’s pure comparative 
negligence standard. Bartlett v. N.M. Welding Supply, 
Inc., 646 P.2d 579 (N.M. Ct. App.), cert. denied, 648 
P.2d 794 (N.M. 1982). Subsequently, joint and several 
liability was abolished by statute. N.M. Stat. Ann. 
§41-3A-1 (LexisNexis 2017). However, strict products 
liability cases were a specific exception noted in the 
statute; joint and several liability continues to apply 
“to any persons strictly liable for the manufacture 
and sale of a defective product, but only to that por-
tion of the total liability attributed to those persons.” 
Therefore, a manufacturer and a supplier in a strict 
products liability case can still be held jointly and 
severally liable. See “Fault of Others,” supra. The 
joint and several liability of the manufacturers is 
limited to the portion of damages attributable to the 

defective product and does not include the portion 
of damages that may be attributable to a third party 
such as an independent repairer of the product. N.M. 
Stat. Ann. §41-3A-1(C)(3) (LexisNexis 2017).

Fault of Bankrupt or Insolvent Parties
While bankrupt and insolvent parties cannot raise 
their financial condition as a defense, one of the 
public policy reasons behind strict liability in New 
Mexico, which permits a party to sue all entities 
within the chain of supply, is to provide consumers 
with greater protections from the likelihood of an 
insolvent or shoe string budget manufacturer. Brooks 
v. Beech Aircraft Corp., 902 P.2d 54, 59 (N.M. 1995). 
The goal is to encourage suppliers to carefully select 
the manufacturers of the products they sell. Id.

Successor Liability
Under New Mexico case law, “a corporation which 
purchases the assets of another corporation does not 
automatically acquire the liabilities or obligations of 
the transferor corporation except: (1) where there is 
an agreement to assume those obligations; (2) where 
the transfer results in a consolidation or merger; (3) 
where there is a continuation of the transferor cor-
poration; or (4) where the transfer is for the purpose 
of fraudulently avoiding liability.” Sw. Distrib. Co. v. 
Olympia Brewing Co., 565 P.2d 1019 (N.M. 1977).

In Garcia v. Coe Manufacturing Co., 933 P.2d 243 
(N.M. 1997), New Mexico adopted an approach that 
balances the policies underlying products liability 
law and contract law with the general rule of non- 
liability with the four traditional exceptions. The 
Garcia court, following the reasoning of Brooks 
v. Beech Aircraft Corp., 902 P.2d 54 (N.M. 1995), 
required an analysis that balanced the competing 
interests of the predecessor, successor and injured 
person when determining whether liability should 
be imposed on a successor.

Product Line Exception
The product line exception was adopted by New 
Mexico in Garcia v. Coe Manufacturing Co., 933 
P.2d 243 (N.M. 1997). This exception has been dis-
tinguished from the continuation- of- enterprise 
exception, which no New Mexico case has adopted 
or applied. Rivera v. Zia Park, LLC, No. 30,519, 2010 
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N.M. App. Unpub. Lexis 379, at *5–6 (N.M. Ct. App. 
Sept. 8, 2010).

Market Share Liability
There is no New Mexico law on market 
share liability.

Economic Loss Rule
New Mexico adopted the economic loss rule in 
Utah Int’l, Inc. v. Caterpillar Tractor Co., 775 P.2d 
741, 744 (N.M. Ct. App.), cert. denied, 772 P.2d 884 
(N.M. 1989). In tort actions, economic losses from 
an injury to a product are not recoverable if there 
is no great disparity in bargaining power between 
the parties, based on the theory that the parties can 
bargain and allocate such risk through contract. Id.; 
In re Consol. Vista Hills Retaining Wall Litig., 893 
P.2d 438 (N.M. 1995); Spectron Dev. Lab. v. Am. Hol-
low Boring Co., 936 P.2d 852 (N.M. Ct. App. 1997). 
However, the economic loss rule does not bar a claim 
for indemnification when a party is held liable for 
economic loss damages in a contract and that party’s 
liability is attributable to the fault of another. In re 
Consol. Vista Hills Retaining Wall Litig., supra. The 
economic loss rule has also been construed under 
New Mexico law not to bar claims of intentional or 
negligent misrepresentation when such claims arise 
from an independent duty that does not arise out of 
a contract. Bull v. BGK Holdings, LLC, 859 F. Supp. 2d 
1238, 1243–44 (D.N.M. 2012).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

New Mexico has uniform jury instructions for 
strict products liability. UJI 13-1401 to 13-1433. 
New Mexico courts have adopted and will apply the 
elements of strict liability set forth in the Restate-
ment (Second) of Torts Section 402A. Stang v. Hertz 
Corp., 497 P.2d 732, 734 (N.M. 1972). Plaintiff must 
prove that: “(1) the product was defective; (2) the 
product was defective when it left the hands of the 
defendant and was substantially unchanged when 
it reached the user or consumer; (3) because of the 
defect the product was unreasonably dangerous to 
the user or consumer; (4) the consumer was injured 
or was damaged; and, (5) the defective condition of 

the product was the proximate cause of the injury 
or damage.” Tenney v. Seven-Up Co., 584 P.2d 205, 
206 (N.M. Ct. App.), cert. denied, 585 P.2d 324 (N.M. 
1978). Although there is no issues/burden of proof 
instruction included in the products liability instruc-
tions, UJI 13-302(A)–(F) are designed to accommo-
date products liability cases with regard to statement 
of issues, burden of proof, and formula for verdict, 
and the elements derived from Section 402A.

Design Defect

Under New Mexico law, a manufacturer must use 
ordinary care in making a product. The use of a 
design that makes the product dangerous subjects 
the manufacturer to liability to foreseeable users. UJI 
13-1410; Fabian v. E.W. Bliss Co., 582 F.2d 1257 (10th 
Cir. 1978). As a general principle, a design defect is 
actionable only where the condition of the product 
is unreasonably dangerous to the user or consumer. 
Daniell v. Ford Motor Co., 581 F. Supp. 728, 730 
(D.N.M. 1984). A design defect claim may be brought 
in both negligence and strict liability. Brooks v. Beech 
Aircraft Corp., 902 P.2d 54 (N.M. 1995).

Manufacturing Defect

The same standard of ordinary care applies to 
the manufacture of a product as in a design case. 
However, a manufacturer is not required to make 
a product safe for every conceivable use by every 
conceivable user. Ruiz v. S. Pac. Transp. Co., 638 P.2d 
406, 413 (N.M. Ct. App. 1981).

Failure to Warn

“A plaintiff asserting causes of action based on a 
failure to warn must prove that, (1) no warning was 
provided or the warning was inadequate; and (2) 
the inadequacy or absence of the warning caused 
the plaintiff’s injury.” Silva v. Smithline Beecham 
Corp., No. 31,276, 2013 N.M. App. Unpub. Lexis 46, 
at * 6 (citing Richards v. Upjohn Co., 625 P.2d 1192, 
1195 (N.M. Ct. App. 1980)). A warning must be com-
municated so that it can reasonably be expected to 
reach the user of the product. UJI 13-1417. A warning 
must be adequate, in a form that can reasonably be 
expected to catch the attention of the user; it must 
be understandable to the reasonably foreseeable user 
and disclose the nature and extent of the danger. UJI 
13-1418. There is no duty to warn of known dangers 
in strict products liability or negligence. Skyhook 
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Corp. v. Jasper, 560 P.2d 934, 939 (N.M. 1977). In 
commercial settings, claims for economic loss from 
a product injuring itself due to negligent failure to 
warn are precluded from recovery. Utah Int’l, Inc. v. 
Caterpillar Tractor Co., 775 P.2d 741, 744 (N.M. Ct. 
App.), cert. denied, 772 P.2d 884 (N.M. 1989).

Post-Sale Duties

There is no New Mexico law on the specific post-sale 
duties of manufacturers. Suppliers and manufac-
turers do have a duty to use ordinary care after the 
product has left their possession or control. If the 
supplier or manufacturer later learns, or in the exer-
cise of ordinary care should know, of a risk of injury 
caused by a condition of the product or manner in 
which it is used, it must then use ordinary care to 
avoid the risk. UJI 13-402; Couch v. Astec Indus., Inc., 
53 P.3d 398, 408–10 (N.M. Ct. App. 2002).

Vendor or Distributor

A supplier who permits a product to be sold as his 
own is subject to the same duties as a manufacturer 
even though the product was made by someone 
else. UJI 13-1411. While a hospital may engage in 
the distribution of medical products, public policies 
favoring strict products liability for design defects do 
not justify imposition of such liability on a hospital 
for defectively designed medical products selected 
by the treating physician. Parker v. St. Vincent Hosp., 
919 P.2d 1104 (N.M. Ct. App. 1996). As a matter of 
public policy, strict products liability also may not be 
imposed upon physicians for implanting a product 
later shown to be defective. Tanuz v. Carlberg, 921 
P.2d 309, 312 (N.M. Ct. App. 1996).

Proof in Negligence Actions
Pattern Jury Instructions

New Mexico has uniform jury instructions for negli-
gence. UJI 13-1601 to 13-1651.

Design Defect

There is no specific instruction for a manufacturer’s 
negligence in design. In general, a negligent act is 
one that a reasonably prudent person would fore-
see as involving an unreasonable risk of injury to 
himself or to another and that such a person, in the 
exercise of ordinary care, would not do. Failure to do 
an act that one is under a duty to do and that a rea-

sonably prudent person, in the exercise of ordinary 
care, would do in order to prevent injury to himself 
or another is also negligence. UJI 13-1601.

Manufacturing Defect

There is no specific instruction for negligence in 
manufacture, including assembly, inspection, 
and testing.

Failure to Warn

There is no specific instruction for negligent fail-
ure to warn. See above discussion on negligence in 
design. There is no duty to warn of dangers actually 
known to the user of the product under either neg-
ligence or strict liability theories. Skyhook Corp. v. 
Jasper, 560 P.2d 934, 939 (N.M. 1977).

Vendor or Distributor

In New Mexico, strict products liability does not 
preclude liability against retailers based on an alter-
native ground of negligence where negligence can 
be proved. Trujillo v. Berry, 738 P.2d 1331 (N.M. Ct. 
App.), cert. denied, 738 P.2d 518 (N.M. 1987). Thus, 
suppliers are held to the same ordinary care stan-
dard as manufacturers.

Service Providers
Strict liability does not apply to the service provider 
that merely uses the product at issue. Delarosa v. 
Coyote Pumping Servs., No. 12-cv-01188-CMA-KMT, 
2014 U.S. Dist. Lexis 23101, at *8–10 (D. Colo. Feb. 
24, 2014) (applying New Mexican law); Parker v. St. 
Vincent Hosp., 919 P.2d 1104 (N.M. Ct. App. 1996); 
Arenivas v. Cont’l Oil Co., 692 P.2d 31 (N.M. Ct. 
App. 1983).

Evidence
Qualification of Expert Witness
New Mexico has adopted the standards established 
in Daubert v. Merrell Dow Pharmaceuticals, Inc., 
509 U.S. 579 (1993). In State v. Alberico, 861 P.2d 192 
(N.M. 1993), the court stated that any party wish-
ing to present expert testimony involving scientific 
knowledge must first establish a threshold of eviden-
tiary reliability. It set forth four factors which trial 
courts must consider when considering the reliabil-
ity of scientific knowledge.
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In State v. Torres, 976 P.2d 20 (N.M. 1999), New 
Mexico affirmed the Alberico- Daubert standard, but 
limited it to expert testimony involving “scientific 
knowledge.” This decision has been reaffirmed fol-
lowing Kumho Tire Co. v. Carmichael, 526 U.S. 137 
(1999), with the recognition that New Mexico has 
chosen to apply Daubert somewhat differently than 
the federal courts. Banks v. IMC Kalluim Carlsbad 
Potash Co., 77P.3d 1014 (N.M. 2003).

Spoliation of Evidence
The tort of intentional spoliation of evidence was 
recognized in New Mexico in Coleman v. Eddy Pot-
ash, Inc., 905 P.2d 185 (N.M. 1995). The Coleman 
court declined to recognize negligent spoliation as a 
separate tort, holding that other adequate remedies 
exist. The tort of intentional spoliation must target 
wrongful activity occurring prior to the filing of the 
complaint, but if the spoliator knows there is a rea-
sonable likelihood that litigation would result from 
the incident, liability for intentional spoliation could 
still be triggered. Torres v. El Paso Elec. Co., 987 P.2d 
386 (N.M. 1999).

In Rest. Mgmt. Co. v. Kidde- Fenwal, Inc., 986 P.2d 
504 (N.M. Ct. App. 1999), New Mexico recognized 
that spoliation of evidence may be used as a basis 
for sanctions, not necessarily resulting in a tort. The 
court further indicated that spoliation may be inno-
cent, negligent, or intentional, and, though intent is 
not a prerequisite to imposition of sanctions, motive 
is relevant to the degree of sanction. A three-prong 
analysis is to be used in considering the sanctions 
imposed, which can include dismissal, an adverse 
inference instruction to the jury, or possible exclu-
sion of spoliator’s evidence.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
The New Mexico Rules of Civil Procedure generally 
provide for service to be made upon a domestic or 

foreign corporation, limited liability company or an 
equivalent business entity by delivering a copy of the 
summons and of the complaint to an officer, a man-
aging or a general agent, or to any other agent autho-
rized by appointment or by law to receive service of 
process. If none of the persons upon who service can 
be made is available, service may be made by leaving 
a copy of the process or other papers to be served at 
the principal office or place of business during regu-
lar business hours with the person in charge thereof. 
N.M. R. Ann. 1-004(G) (LexisNexis 2017).

Answer Time
An answer must be filed within thirty (30) days after 
service of summons. N.M. R. Ann. 1-012(A) (Lexis-
Nexis 2017).

Particularity with which Affirmative 
Defenses must be Raised
Averments of a pleading shall be simple, concise and 
direct. No technical forms of pleading or motions 
are required. N.M. R. Ann. 1-008(E)(1) (LexisNexis 
2017). The only requirement on affirmative defenses 
is that they be set forth in the next responsive plead-
ing. N.M. R. Ann. 1-008.C (LexisNexis 2017). Typi-
cally, this would be the answer to the complaint, but 
could also include an answer to a counterclaim or 
cross-claim, etc.
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