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New York

By Neil A. Goldberg and John P. Freedenberg

Restatement (Third) of Torts: 
Products Liability
Although New York has not adopted the Third 
Restatement, New York courts have cited to the 
Restatement as persuasive authority and have 
acknowledged that New York law is, in certain 
circumstances, consistent with the principles and 
standards set forth in the Restatement. For example, 
in Speller v. Sears, Roebuck and Co., 790 N.E.2d 252, 
255 (N.Y. 2003), the Court of Appeals (New York’s 
highest state court) acknowledged that New York law 
is consistent with the Third Restatement with respect 
to the admissibility of circumstantial evidence to 
demonstrate the existence of a defective condition 
in products liability actions when no specific defect 
has been identified. Most recently, this principle 
was affirmed in a 2016 Court of Appeals case, In re 
New York City Asbestos Litigation, 59 N.E.3d 458 
(N.Y. 2016), which dealt with a manufacturer’s duty 
to warn and cited to the Third Restatement for the 
proposition that failure to warn claims grounded 
in strict liability and in negligence are functionally 
equivalent. Id. at 469.

The Court of Appeals clarified the law regarding 
the absence of specific defect in its 2008 decision, 
Ramos v. Howard Industries, Inc., 885 N.E.2d 176 
(N.Y. 2008). Summary judgment was granted to 
defendant where it met its initial burden of showing 
that its product (an electrical transformer) was not 
defective at the time of manufacture, and plaintiff 
failed in his burden to exclude all other causes for 
the incident not attributable to defendant. Notably, 
defendant’s expert posited other possible causes of 
the incident that may have been introduced when 
plaintiff’s employer rewired or rebuilt the trans-
former after it left the manufacturer’s possession. 
Plaintiff failed to offer competent evidence raising 
a triable issue of fact. Recently, the Supreme Court 
in New York County again confirmed that, in order 
to proceed in the absence of evidence of a specific 

defect, a plaintiff must prove the product did not 
perform as intended and exclude all other causes 
for the product’s failure that are not attributable to 
the defendant. In re New York City Asbestos Litig., 39 
N.Y.S.3d 629, 639 (N.Y. Sup. Ct. 2016).

Available Defenses
Assumption of Risk
As of September 1, 1975, pursuant to Article 14 of 
the Civil Practice Law and Rules (CPLR), the law 
in New York has been that a plaintiff’s culpable 
conduct, including assumption of risk or compar-
ative negligence, will not bar an action, but will 
reduce the damages recoverable in proportion to 
the degree that the plaintiff’s conduct bears to the 
total conduct that caused the damages. N.Y. C.P.L.R. 
1411 (Consol. 2017). The burden of proof is on the 
defendant asserting the defense. N.Y. C.P.L.R. 1412 
(Consol. 2017).

Despite the clear language of the statute, New 
York law on this issue is more complex and its courts 
have made several important distinctions regarding 
this doctrine. Specifically, the Court of Appeals dis-
tinguished between two separate defenses labeled 
assumption of risk—implied assumption and 
express assumption. A third variation of the doctrine 
is commonly referred to as primary assumption of 
risk and is based on the duty of care owed by the 
defendant. Auto Ins. Co. v. Electrolux Home Prods., 
2011 U.S. Dist. Lexis 40649, at *6–7 (W.D.N.Y. Mar. 
24, 2011); Wheeler v. Couret, 182 F. Supp. 2d 330, 338 
(S.D.N.Y. 2001) (citing Morgan v. State of N.Y., 685 
N.E.2d 202 (N.Y. 1997)). This principle was more 
recently affirmed in Deserto v. Goshen Cent. Sch. 
Dist., 57 N.Y.S.3d 423 (App. Div. 2017) and Ramsey v. 
CEC Entm’t, Inc., 950 N.Y.S.2d 725 (Sup. Ct. 2012).

Implied assumption is not founded on express 
contract, but on plaintiff’s voluntary encountering 
the risk of harm from defendant’s conduct with 
full understanding of the possible harm to himself. 
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Wheeler, 182 F. Supp. 2d 330, 336 (citing Arbegast v. 
Bd. of Educ., 490 N.Y.S.2d 751 (1985)). CPLR Section 
1411 effectively replaced the common law implied 
assumption of risk, but it does not preclude a com-
plete defense of express assumption of risk where 
public policy does not prohibit agreements limiting 
liability. Id. at 336–37; Buchanan v. Dombrowski, 923 
N.Y.S.2d 804, 807 (N.Y. App. Div. 2011).

Thus, a party who has been specifically informed 
of the risk associated with a given activity is said to 
have “expressly assumed” the risk of that activity, 
however, and premised upon the express consent 
of the injured party, a complete defense is stated. 
Arbegast, 490 N.Y.S.2d 804; Tillayev ex rel. Deerkop 
v. Fight Factory LLC, 41 N.Y.S.3d 452 (N.Y. Sup. 
Ct. 2016). The allegation of express assumption of 
risk must be affirmatively pleaded, and the burden 
of proof is on the party that claims to have been 
absolved of a duty owed the plaintiff. Guido v. N.Y. 
Tel. Co., 538 N.Y.S.2d 87, 90 (N.Y. App. Div. 1989).

While primary assumption of risk bears some 
resemblance to the kind of implied assumption 
of risk discussed above, the New York Court of 
Appeals noted that the doctrine is not really a sep-
arate defense, but rather a question that defines the 
standard of care under which a defendant’s duty is 
defined. It is better characterized as a principle of 
“no duty” that denies the existence of any underly-
ing cause of action. Wheeler, 182 F. Supp. 2d at 338 
(citing Morgan, 685 N.E.2d at 208); Weinberger v. 
Solomon Schechter Sch. of Westchester, 961 N.Y.S.2d 
178, 182 (N.Y. App. Div. 2013).

Thus, New York courts have concluded, “[t]he 
doctrine of primary assumption of risk is not a mea-
sure of a plaintiff’s comparative fault, but a measure 
of the defendant’s duty of care.” Elliott v. Club Med 
Sales, Inc., 2004 U.S. Dist. Lexis 4301, at *12 (S.D.N.Y. 
Mar. 19, 2004) (quoting Goodlett v. Kalishek, 223 
F.3d 32, 36 (2d Cir. 2000)); Braile v. Patchogue Med-
ford Sch. Dist. of Town of Brookhaven, 999 N.Y.S.2d 
873, 875 (N.Y. App. Div. 2014).

This doctrine is used most commonly in cases 
involving organized sports, holding that an owner or 
operator of an athletic facility owes no duty of care to 
participants who are injured on their premises while 
engaging in voluntary sports activities. Siegel v. 
Albertus Magnus High Sch., 60 N.Y.S.3d 202, 204–05 
(N.Y. App. Div. 2017); Trupia v. Lake George Cent. 
Sch. Dist., 927 N.E.2d 547, 549 (N.Y. 2010) (discuss-

ing primary assumption of risk doctrine in athletics, 
and refusing to extend doctrine to “horseplay” in 
school); Lamey v. Foley, 594 N.Y.S.2d 490, 494–95 
(N.Y. App. Div. 1993). Because there is no duty owed, 
the defendant is entitled to a complete defense, 
and not merely a comparative fault assessment. 
Wheeler, 182 F. Supp. 2d at 338; Custodi v. Amherst, 
980 N.E.2d 933, 935 (N.Y. 2012) (stating that freely 
accepting risk negates any duty to safeguard); Kirby 
v. Drumlins, Inc., 43 N.Y.S.3d 661, 662 (N.Y. App. Div. 
2016). Note that New York courts have concluded 
that while CPLR article 14-A is a valid defense to 
any action for personal injury, including products 
liability, the doctrine of primary assumption of risk 
cannot constitute a defense to a claim of strict prod-
ucts liability. Lamey, 594 N.Y.S.2d at 496; Faherty 
v. Birchwood Lodge, Inc., 964 N.Y.S.2d 58 (Sup. 
Ct. 2012). This principal was recently affirmed in 
Ingram v. Life Fitness, 33 N.Y.S.3d 71, 71 (N.Y. App. 
Div. 2016), in which the plaintiff brought negligence 
and strict products liability claims, but only the 
negligence claim was barred by primary assumption 
of risk.

Comparative Fault/Contributory Fault
New York is a “pure” comparative negligence state 
which permits the plaintiff to recover notwithstand-
ing the fact that the proportion of his comparative 
fault exceeds the degree of fault of any or all defen-
dants. See also “Joint and/or Several Liability,” infra.

Culpable conduct may be established by, first, 
proof that the plaintiff failed to use the product for 
the purpose and in the manner normally intended. 
See “Misuse of Product,” infra. If the plaintiff was 
the user of the product, culpable conduct can also be 
established by proof that, by the exercise of reason-
able care, the plaintiff could have both discovered 
the defect and perceived its danger. Regardless of 
whether the plaintiff was a user or nonuser, proof 
that, by the exercise of reasonable care, the plaintiff 
could otherwise have averted the injury will also 
constitute culpable conduct. Marshall v. Sheldahl, 
Inc., 150 F. Supp. 2d 400, 403 (N.D.N.Y. 2001) (citing 
Urena v. Biro Mfg. Co., 114 F.3d 359, 363 (2d Cir. 
1997)); Bolm v. Triumph Corp., 397 N.Y.S.2d 498 
(N.Y. App. Div. 1977); Codling v. Paglia, 298 N.E.2d 
622, 629 (N.Y. 1973) (superseded by statute as noted 
by Kaplan v. Home Depot USA, Inc., 2012 U.S. Dist. 
Lexis 113864, at *14 (S.D.N.Y. Aug. 13, 2012); see also 
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Harrison v. Ford Motor Co., 2013 U.S. Dist. Lexis 
85137, at *12 (N.D.N.Y. Jun. 18 2013)).

Plaintiff’s own fault is a defense regardless of the 
legal theory on which the plaintiff proceeds, i.e., 
strict liability, warranty, or negligence. The require-
ments of duty and apportionment mandated by New 
York’s comparative negligence statute apply to ultra-
hazardous activity and other strict liability claims 
just as they apply to negligence. Integrated Waste 
Servs., Inc. v. Akzo Nobel Salt, Inc., 113 F.3d 296, 302 
(2d Cir. 1997); Avis Budget Car Rental, LLC v. JD2 
Envtl., Inc., No. 12-CV-5010 (PKC), 2017 U.S. Dist. 
Lexis 134629, at *8 (E.D.N.Y. Aug. 23, 2017); Belmer 
v. HHM Assocs., 957 N.Y.S.2d 16, 19 (N.Y. App. Div. 
2012). The comparative fault of plaintiff’s decedent 
is a defense in a wrongful death action. N.Y. C.P.L.R. 
1411 (Consol. 2017).

The burden of proving a plaintiff’s comparative 
fault is on the defense. N.Y. C.P.L.R. 1412 (Con-
sol. 2017).

Seat Belts—Failure to Use
Failure to wear a seat belt may be pleaded as an 
affirmative defense in actions involving “motor 
vehicles.” N.Y. Veh. & Traf. Law §1229-c(8) (Consol. 
2017); Zollinger v. Owens- Brockway Glass Container, 
Inc., 233 F. Supp. 2d 349, 356 (N.D.N.Y. 2002) (citing 
Spier v. Barker, 323 N.E.2d 164 (N.Y. 1974)); Johnson 
v. Thompson, 53 N.Y.S.3d 435, 436 (N.Y. App. Div. 
2017). The defense is not available on issues involv-
ing liability, but only goes to the issue of whether the 
plaintiff’s damages could have been mitigated. Davis 
v. Turner, 20 N.Y.S.3d 2, 4 (N.Y. App. Div. 2015); Bra-
bham v. City of New York, 963 N.Y.S.2d 332, 334 (N.Y. 
App. Div. 2013); Martinez v. Novin, 757 N.Y.S.2d 
317, 318 (N.Y. App. Div. 2003); Garcia v. Tri- County 
Ambulette Serv., Inc., 723 N.Y.S.2d 163 (N.Y. App. 
Div. 2001).

Since the defense is an affirmative one, the burden 
of establishing the consequences of the plaintiff’s 
failure to wear a seat belt rests with the defendant. 
Corwin v. NYC Bike Share, LLC, 238 F. Supp. 3d 475, 
500 (S.D.N.Y. 2017), vacated in part, 2017 U.S. Dist. 
Lexis 152865 (S.D.N.Y. Mar. 13, 2017), and reconsid-
eration denied sub nom., 2017 U.S. Dist. Lexis 53812 
(S.D.N.Y. Apr. 7, 2017); Barnes v. Paulin, 900 N.Y.S.2d 
886 (N.Y. App. Div. 2010); Thy Tran v. Avis Rent A 
Car Inc., 734 N.Y.S.2d 662, 664 (N.Y. App. Div. 2001); 
Sass v. Mack Trucks, Inc., 551 N.Y.S.2d 21 (N.Y. App. 

Div. 1990); Coniker v. State, No. 86901, 2002 N.Y. 
Misc. Lexis 1858, *17–18 (N.Y. Ct. Cl. Dec. 23, 2002).

It remains unclear whether a plaintiff’s failure 
to wear a seat belt may be evidence of comparative 
negligence in cases where the seat belt would have 
avoided the injury- producing event in its entirety 
(e.g., “pure ejectment” cases). But see McCaffrey v. 
Millennium Pipeline Co., LLC, No. 08-cv-6917 (RJS), 
2010 U.S. Dist. Lexis 90700, at * 24–25 (S.D.N.Y. Sept. 
1, 2010) (where a defendant argued that a construc-
tion worker’s “failure to wear his seatbelt was the 
sole proximate cause of the injury.”).

Misuse of Product
The “misuse” of a product that is not unreasonably 
safe for its intended use is essentially a claim by the 
defense that a plaintiff’s culpable conduct caused 
or contributed to the happening of the accident. 
Parsons v. Honeywell, Inc., 929 F.2d 901, 905–06 
(2d Cir. 1991); Kaplan v. Home Depot USA, Inc., No. 
11-civ-2125 (PAE), 2012 U.S. Dist. Lexis 113864, at 
*14 (S.D.N.Y. Aug. 13, 2012); Sheppard v. Charles A. 
Smith Well Drilling & Water Sys., 463 N.Y.S.2d 546, 
548 (N.Y. App. Div. 1983).

Where misuse is a possible cause of an accident, 
generally a question of fact is presented as to whether 
the plaintiff’s culpable conduct was a substantial 
factor in causing the injury. Mustafa v. Halkin Tool, 
Ltd., No. 00-cv-4851, 2007 U.S. Dist. Lexis 23096, 
at *43–45 (E.D.N.Y. Mar. 29, 2007); Speller v. Sears, 
Roebuck and Co., 790 N.E.2d 252, 256 (N.Y. 2003) 
(finding that when causation is disputed, summary 
judgment is not appropriate); Nalepa v. S. Hill Bus. 
Campus, LLC, 998 N.Y.S.2d 245, 248 (N.Y. App. Div. 
2014); Pariseau v. Pierce Mfg., Inc., 671 N.Y.S.2d 795, 
796 (N.Y. App. Div. 1998).

However, when a product’s misuse is not foresee-
able, or when risks of misuse are obvious or known, 
summary judgment for the defense should be 
granted. Milliman v. Mitsubishi Caterpillar Forklift 
Am., Inc., 594 F. Supp. 2d 230, 245 (N.D.N.Y. 2009); 
Ingram v. Life Fitness, 33 N.Y.S.3d 71, 72 (N.Y. App. 
Div. 2016) (“Given plaintiff’s familiarity with the 
use and operation of treadmills, she assumed the 
obvious and inherent risks attendant to their use.”); 
Bombara v. Rogers Bros. Corp., 734 N.Y.S.2d 617, 620 
(N.Y. App. Div. 2001); Landrine v. Mego Corp., 464 
N.Y.S. 2d 516, 518 (N.Y. App. Div. 1983). But see Lugo 
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v. LJN Toys, Ltd., 539 N.Y.S.2d 922, 923–24 (N.Y. App. 
Div. 1989), aff’d, 552 N.E.2d 162 (N.Y. 1990).

Unanticipated, Unforeseeable, 
or Unintended Use
“[A] manufacturer is obliged to exercise that degree 
of care in his plan or design so as to avoid any 
unreasonable risk of harm to anyone who is likely 
to be exposed to the danger when the product is 
used in the manner for which [it] was intended… 
as well as an unintended yet reasonably foresee-
able use.” Micallef v. Miehle Co., 348 N.E.2d 571, 
577 (N.Y. 1976); see also Nelson v. Ranger Inc., No. 
5:05-cv-0093, 2009 U.S. Dist. Lexis 107014, at *4 
(N.D.N.Y. Nov. 17 2009); McArdle v. Navistar Int’l 
Corp., 742 N.Y.S.2d 146, 150 (N.Y. App. Div. 2002) 
(citing Bombara v. Rogers Bros. Corp., 734 N.Y.S.2d 
617, 356–57 (N.Y. App. Div. 2001)). Thus, to qualify 
as a defense, the use must not have been foreseeable, 
however unintended, for the manufacturer to be 
exonerated. Conversely, the manufacturer need not 
incorporate safety features into its product so as to 
guarantee that no harm will come to every user no 
matter how careless the user. Saladin v. Stewart & 
Stevenson Servs., No. 01-cv-7644 (SLT)(JMA), 2007 
U.S. Dist. Lexis 8864, at *19–20 (E.D.N.Y. Nov. 30, 
2007); Bombara, 734 N.Y.S.2d at 619 (citing Robin-
son v. Reed- Prentice Div. of Package Mach. Co., 403 
N.E.2d 440, 444 (N.Y. 1980)). Both of these principals 
were recently affirmed in Acquisto v. Manitowoc Co., 
Inc., No. 11-cv-803 (LJV)(JJM), 2017 U.S. Dist. Lexis 
49511, at *11, 19–20 (W.D.N.Y. Mar. 31, 2017).

Note, however, that a foreseeable use or misuse 
of the product may impose a duty to warn against 
such use. Whalen v. CSX Transp., Inc., No. 13-cv-
3784 (LGS), 2017 U.S. Dist. Lexis 148456, at *8 
(S.D.N.Y. Sept. 13, 2017); Hamm v. Willamette Indus., 
Inc., No. 99-cv-5166 (RCC), 2002 U.S. Dist. Lexis 
3533 (S.D.N.Y. Mar. 5, 2002); Young v. Daglian, 883 
N.Y.S.2d 75, 76 (N.Y. App. Div. 2009); Holloway v. 
Willette Corp. of N.J., 720 N.Y.S.2d 646, 647 (N.Y. 
App. Div. 2001).

Alteration of Product
The general rule is that a manufacturer of a product 
may not be liable, either on a strict products liability 
or a negligence theory where, after the product leaves 
the possession and control of the manufacturer, 

there is a subsequent modification that substan-
tially alters the product and is the proximate cause 
of the plaintiff’s injuries. State Farm Fire & Cas. 
Co. v. Nutone, Inc., 426 F. App’x 8, 9 (2d Cir. 2011); 
Amatulli v. Delhi Constr. Corp., 571 N.E.2d 645, 649 
(N.Y. 1991); Duval v. Delta Int’l Mach. Corp., No. 
1:13-CV-4270-GHW, 2015 U.S. Dist. Lexis 97684, 
at *13–15 (S.D.N.Y. July 27, 2015); Robinson v. Reed- 
Prentice Div. of Package Mach. Co., 403 N.E.2d 440, 
443 (N.Y. 1980); Forssell v. Lerner, 956 N.Y.S.2d 117, 
119 (N.Y. App. Div. 2012); Patino v. Lockformer Co., 
757 N.Y.S.2d 107 (N.Y. App. Div. 2003); Korthas v. 
Suzuki Motor Co., 735 N.Y.S.2d 322, 323 (N.Y. App. 
Div. 2001).

For the above rule to apply, the modification must 
alter the product as originally designed by the man-
ufacturer. It is not enough to show that at the time of 
the accident there were components of the product 
that differed from those furnished at the time the 
product was sold. Sage v. Fairchild- Swearingen Corp., 
517 N.E.2d 1304, 1307–08 (N.Y. 1987); Call v. Banner 
Metals, Inc., 846 N.Y.S.2d 827 (N.Y. App. Div. 2007). 
The defense will not apply and the manufacturer 
may be held liable on a design defect theory when 
a safety feature is subsequently removed, if the 
product was “purposefully manufactured to permit 
its use without the safety feature.” Gunn v. Hytrol 
Conveyor Co., No. 10-cv-00043, 2013 U.S. Dist. Lexis 
72650, at *29 (E.D.N.Y. May 21, 2013) (quoting Colon 
ex. rel. Molina v. BIC USA, Inc., 199 F. Supp. 2d 53, 87 
(S.D.N.Y. 2001)); Singh v. Gemini Auto Lifts, Inc., 27 
N.Y.S.3d 637, 638 (N.Y. App. Div. 2016); Patino, 757 
N.Y.S.2d at 109; Wallace v. Sitma U.S.A., 910 N.Y.S.2d 
136 (N.Y. App. Div. 2010).

The Robinson holding insulating manufacturers 
from liability for altered products remains good 
law; however, it has been modified in the context of 
failure to warn cases. See Liriano v. Hobart Corp., 
700 N.E.2d 303 (N.Y. 1998). Liriano is authority for 
the position that even when a product is significantly 
altered, a claim of failure to warn may survive, 
and Liriano has served to water down the defenses 
articulated in Robinson. There are many subsequent 
cases citing to Liriano, in the post-sale duty to warn 
context, most recently, Edie v. Portland Orthopaedics 
Ltd., No. 14 CIV. 7350 (NRB), 2017 U.S. Dist. Lexis 
145417, at *14–16 (S.D.N.Y. Aug. 28, 2017). For exam-
ple, a federal court in New York declined to extend 
Liriano; it held that the court analyzes the issues of 
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when manufacturers and retailers are obligated to 
warn, post-sale. Topliff v. Wal-Mart Stores E. LP, No. 
6:04-cv-0297 (GHL), 2007 U.S. Dist. Lexis 20533, at 
*122–24 (N.D.N.Y. Mar. 22, 2007).

Unavoidably Unsafe Products
Suppliers of blood for human transfusions, hospitals, 
and blood banks are exempted from strict tort liabil-
ity. Samuels v. Health & Hosps. Corp. of City of N.Y., 
591 F.2d 195, 197 (2d Cir. 1979) (citing Perlmutter v. 
Beth David Hosp., 123 N.E.2d 792 (N.Y. 1954)). See 
also Gehling v. St. George Univ. Sch. of Med., Ltd., 698 
F. Supp. 419, 429 (E.D.N.Y. 1988).

Although New York courts have not expressly 
adopted comment k of Section 402A of the Restate-
ment (Second) of Torts, with respect to manufactur-
ers of ethical drugs, the same rationale is applied, 
and the manufacturer of an unavoidably unsafe 
pharmaceutical is not strictly liable for an injury if 
the product was properly prepared and marketed, 
and proper warning was given. Tomaselli v. Zimmer 
Inc., No. 14-CV-04474 (RA)(SN), 2017 U.S. Dist. 
Lexis 9874, at *10–11 (S.D.N.Y. Jan. 20, 2017), report 
and recommendation adopted, No. 14-CV-4474 
(RA), 2017 U.S. Dist. Lexis 37203 (S.D.N.Y. Mar. 15, 
2017); Abrams v. Bute, 27 N.Y.S.3d 58, 64–65 (N.Y. 
App. Div. 2016), leave to appeal denied, 69 N.E.3d 
1021 (N.Y. 2016); Henson v. Wright Med. Tech., Inc., 
No. 5:12-cv-805, 2013 U.S. Dist. Lexis 44295, at *18 
(N.D.N.Y Mar. 28, 2013); Varveris v. Orthopedic & 
Sports Assoc. of Long Is., No. 023193/10, 2011 N.Y. 
Misc. Lexis 5042, at *7 (N.Y. Sup. Ct. Sept. 30, 2011); 
Militrano v. Lederle Labs., 769 N.Y.S.2d 839, 844 (N.Y. 
Sup. Ct. 2003). Retailers of prescription medicines 
will not have strict liability imposed under these cir-
cumstances. Davids v. Novartis Pharms. Corp., 857 F. 
Supp. 2d 267, 286 (E.D.N.Y. 2012); Martin v. Hacker, 
628 N.E.2d 1308, 1312 (N.Y. 1993) (citing Wolfgruber 
v. Upjohn Co., 423 N.Y.S.2d 95, 97 (N.Y. App. Div. 
1979)), aff’d, 417 N.E.2d 1002 (N.Y. 1980).

It is critical that the benefits of the product not be 
achievable in any other manner. The availability of 
an alternative product that would have as effectively 
accomplished the same purpose without the risk 
is fatal to the defense. Jones v. Lederle Labs., 695 F. 
Supp. 700, 711 (E.D.N.Y. 1988).

A federal court has applied the unavoidably 
unsafe doctrine to firearms. DeRosa v. Remington 
Arms Co., 509 F. Supp. 762 (E.D.N.Y. 1981); see also 

Johnson v. Bryco Arms, 304 F. Supp. 2d 383, 396 
(E.D.N.Y. 2004) (citing McCarthy v. Olin Corp., 119 
F.3d 148, 156 (2d Cir. 1997)). In Smith v. Atlantic 
Gun & Tackle, Inc., 376 F. Supp. 2d 291, 293 (E.D.N.Y. 
2005), the court denied the retailer defendant’s 
motion for summary judgment on the issue of 
whether the retailer’s “relatively large number of 
alleged illegal or careless sales sufficiently supports 
a possible finding of negligence leading to a foresee-
able death by shooting.” The Smith v. Atlantic Gun 
court cited Hamilton v. Beretta U.S.A. Corp., 750 
N.E.2d 1055 (N.Y. 2001), which held that handgun 
manufacturers do not owe a duty of reasonable care 
in the marketing and distribution of their handguns 
to persons injured or killed through the use of ille-
gally obtained handguns; but the court left open the 
question of retailers’ liability.

The Hamilton decision is interpreted broadly by 
various New York courts. See Kelly v. DiCerbo, 811 
N.Y.S.2d 530 (N.Y. App. Div. 2006) (a power boat can 
be considered a dangerous instrumentality, extend-
ing liability to a parent who fails to control the 
boat’s use to minors); Oddo v. Queens Vill. Comm. 
for Mental Health for Jamaica Cmty. Adolescent Pro-
gram, Inc., 71 N.E.3d 946 (N.Y. 2017) (holding that a 
residential substance abuse treatment facility owed 
no duty to victim who was assaulted by a discharged 
facility resident who was not under facility’s control). 
See also Hanna v. St. Lawrence County, 825 N.Y.S.2d 
798 (N.Y. App. Div. 2006), in which the local police 
department knew that the decedent plaintiff’s ex- 
boyfriend had seriously attacked plaintiff in the past. 
The Hanna court underwent an in-depth analysis of 
extending liability to defendants for their failure to 
control the conduct of others.

With respect to a manufacturer’s duty to warn, 
the federal Second Circuit has explained that in New 
York, “a limited class of hazards need not be warned 
of as a matter of law because they are patently 
dangerous or pose open and obvious risks.” Burke 
v. Spartanics, Ltd., 252 F.3d 131, 137 (2d Cir. 2001) 
(quoting Liriano v. Hobart Corp., 700 N.E.2d 303, 
308 (1998)).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
In general, although the issue remains unsettled, 
there is no duty to warn if the plaintiff knows of the 
danger, or if the danger is well known and should be 
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obvious to anyone. Hollman v. Taser Int’l, Inc., 928 
F. Supp. 2d 657, 673 (2d Cir. 2013); Smith v. Hub Mfg. 
Inc., 634 F. Supp. 1505, 1508 (N.D.N.Y. 1986); Pacy 
v. Cowen Holdings, Inc., 50 N.Y.S.3d 745, 747 (N.Y. 
App. Div. 2017), leave to appeal denied, 29 N.Y.3d 918 
(2017) (manufacturer has no duty to warn against 
dangers that are “readily apparent as a matter of 
common sense”); Warlikowski v. Burger King Corp., 
780 N.Y.S.2d 608, 610 (N.Y. App. Div. 2004) (man-
ufacturer had no duty to warn plaintiff of readily 
discernible dangers of which the plaintiff is already 
aware); Lamb v. Kysor Indus. Corp., 759 N.Y.S.2d 266 
(N.Y. App. Div. 2003). See also Smith v. Sears Roebuck 
and Co., 824 N.Y.S.2d 547, 548 (N.Y. App. Div. 2006), 
wherein the court cited to Lamb v. Kysor, finding 
that the “[d]efendant thus ‘met [its] initial burden of 
demonstrating that, when [the saw] left the manu-
facturer’s hands, [it] was in a condition reasonably 
contemplated by the consumer and was reasonably 
safe for its intended use.’” The Smith court consid-
ered the plaintiffs’ expert’s affidavit, which opined 
that plaintiff would not have been injured if the saw 
had been equipped with a trigger lock. The Smith 
court found determinative the fact that plaintiffs’ 
expert did not state that trigger locks were state-of-
the-art in the industry or that the saw was defective 
or not reasonably safe because of the absence of a 
trigger lock.

Although generally an injured plaintiff’s aware-
ness of a risk is actually a question of the plaintiff’s 
culpable conduct, and is thus an issue for the finder 
of fact, “in a proper case the court can decide as a 
matter of law that there is no duty to warn or that 
the duty has been discharged as a matter of law.” 
Lancaster Silo & Block Co. v. N. Propane Gas Co., 
427 N.Y.S.2d 1009, 1015 (N.Y. App. Div. 1980); see 
also Hartnett v. Chanel, Inc., 948 N.Y.S.2d 282, 286 
(N.Y. App. Div. 2012) (stating “[e]ven were we to find, 
arguendo, that there is an issue of fact on this ques-
tion, there is no duty to warn of a product’s obvious 
danger, particularly where the injured party was 
fully aware of the hazard through general knowl-
edge, observation, or common sense.”); Fisher v. 
Flanigan, 932 N.Y.S.2d 272 (N.Y. App. Div. 2011).

Informed Intermediary
The informed intermediary defense is available 
primarily in prescription drug cases. A drug man-
ufacturer discharges its duty to warn of risks posed 

by its product by warning the prescribing physician 
of those risks of which the manufacturer knows or 
should know. Dibartolo v. Abbott Labs., 914 F. Supp. 
2d 601, 611–13 (S.D.N.Y. 2012); Martin v. Hacker, 628 
N.E.2d 1308, 1311 (N.Y. 1993) (citing Wolfgruber v. 
Upjohn Co., 423 N.Y.S.2d 95 (N.Y. App. Div. 1979)), 
aff’d, 417 N.E.2d 1002 (N.Y. 1980); Glucksman v. 
Halsey Drug Co., 553 N.Y.S.2d 724, 726 (N.Y. App. 
Div. 1990). It has been held that the adequacy of the 
warning is generally a question for the jury. Adeghe 
v. Janssen Pharm., Inc., No. 16 CIV. 2235 (LGS), 2017 
U.S. Dist. Lexis 139913, at *15–16 (S.D.N.Y. Aug. 30, 
2017). The greater the risk of danger, the more spe-
cific the warning should be. Cooley v. Carter- Wallace, 
Inc., 478 N.Y.S.2d 375, 377 (N.Y. App. Div. 1984). A 
pharmaceutical drug manufacturer is obliged to 
take such steps as are reasonably necessary to warn 
the medical profession of the potential dangers 
of its products. Henson v. Wright Med. Tech., Inc., 
No. 5:12-cv-805, 2013 U.S. Dist. Lexis 44295, at *19 
(N.D.N.Y. Mar. 28, 2013); Clar v. Riegler, 849 N.Y.S.2d 
739 (N.Y. App. Div. 2007). The greater the potential 
hazard of the drug, the more extensive the manufac-
turer’s efforts must be to make the dangers known. 
Glucksman, 553 N.Y.S.2d 724; Baker v. St. Agnes 
Hosp., 421 N.Y.S.2d 81, 85–85 (N.Y. App. Div. 1979).

Where the warning to the prescribing physician 
by the manufacturer gives specific detailed informa-
tion on the risks of a drug, and the resulting injury is 
the condition specifically warned against, summary 
judgment may be granted. Dibartolo v. Abbott Labs., 
914 F. Supp. 2d 601, 613 (S.D.N.Y. 2012); Wolfgruber 
v. Upjohn Co., 423 N.Y.S.2d 95 (N.Y. App. Div. 1979). 
Although Wolfgruber was decided on narrow facts in 
which the plaintiff, a physician, was self- prescribing 
the medication in question, and conceded that he 
was aware of the potential side effects, other courts 
have since adopted the Wolfgruber court’s reasoning 
and found summary judgment for the drug manu-
facturer appropriate under more generalized circum-
stances. See Amos v. Biogen Idec Inc., 249 F. Supp. 3d 
690, 697 (W.D.N.Y. 2017); Browning v. Wyeth, Inc., 
831 N.Y.S.2d 804 (N.Y. App. Div. 2007); Eiser v. Feld-
man, 507 N.Y.S.2d 386 (N.Y. App. Div. 1986).

In addition, federal courts in New York have 
expanded the informed intermediary doctrine to 
include medical devices as well as prescription 
drugs. Tomaselli v. Zimmer, Inc., No. 14-CV-4474 
(RA), 2017 U.S. Dist. Lexis 37203, at *8 (S.D.N.Y. 
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Mar. 15, 2017); Rosen v. St. Jude Med., Inc., 41 F. 
Supp. 3d 170, 183 (N.D.N.Y. 2014); Ohuche v. Merck & 
Co., 903 F. Supp. 2d 143, 151 (S.D.N.Y. 2012); Maxwell 
v. Howmedica Osteonics Corp., 713 F. Supp. 2d 84, 94 
(N.D.N.Y 2010); Figueroa v. Boston Scientific Corp., 
254 F. Supp. 2d 361, 370 (S.D.N.Y. 2003); see also 
Prohaska v. Sofamor, S.N.C., 138 F. Supp. 2d 422, 444 
(W.D.N.Y. 2001) (citing Sita v. Danek Med., Inc., 43 F. 
Supp. 2d 245, 259 (E.D.N.Y. 1999)). Federal courts in 
New York have also held that manufacturers of oral 
contraceptives are under a duty to furnish a warning 
directly to the consumer. Lindsay v. Ortho Pharm. 
Corp., 637 F.2d 87, 93 (2d Cir. 1980) (noting 21 C.F.R. 
§310.501).

The extension of the defense to other products 
(e.g., chemical products) is an unsettled question. 
The Third Department has specifically refused to 
extend the informed intermediary doctrine to prod-
ucts beyond prescription drugs and certain medical 
devices. Polimeni v. Minolta Corp., 653 N.Y.S.2d 429, 
431 (N.Y. App. Div. 1997); see also Marache v. Akzo 
Nobel Coatings, Inc., No. 08-cv-11049, 2010 U.S. Dist. 
Lexis 23273, at *47–50 (S.D.N.Y Mar. 12, 2010). Nei-
ther the N.Y. Court of Appeals nor the other Appel-
late Divisions have decided this issue.

Sealed Containers
Generally, a vendor that purchases a product in a 
sealed package from an unknown manufacturer has 
no basis for believing the product to be free from 
defects, and thus has a duty to inspect. However, if 
the product is purchased from a reputable source, 
reasonable ground does exist for the belief that 
the product is defect- free, and there is no duty to 
inspect. Brownstone v. Times Square Stage Lighting 
Co., 333 N.Y.S.2d 781 (N.Y. App. Div. 1972); Alfieri 
v. Cabot Corp., 235 N.Y.S.2d 753, 757 (N.Y. App. Div. 
1962), aff’d, 195 N.E.2d 310 (N.Y. 1963); see also Por-
razzo v. Bumble Bee Foods, LLC, 822 F. Supp. 2d 406, 
422 (S.D.N.Y. 2011) (citing Brownstone and stating 
vendor had no duty); “Indemnification,” infra.

Fault of Others
Liberal third-party practice rules permit the 
impleader of virtually any party over whom jurisdic-
tion can be obtained, including employers, notwith-
standing the fact that the Workers Compensation 
Law bars a plaintiff from suing his employer or a 

fellow employee directly. See, e.g., Von Hundertmark 
v. Boston Prof ’l Hockey Ass’n, Inc., No. CV-93-1369, 
1996 U.S. Dist. Lexis 20231, at *20–21 (E.D.N.Y. Mar. 
7, 1996); Campuzano v. Kim, 751 F. Supp. 36, 38–39 
(E.D.N.Y 1990); Barrett v. Magnetic Const. Grp. 
Corp., 53 N.Y.S.3d 350, 352 (N.Y. App. Div. 2017); 
Iannielli v. Serota, 564 N.Y.S.2d 189 (N.Y. App. Div. 
1991). Such third parties may be held liable in contri-
bution or indemnity for their percentage share of the 
prime defendant’s liability to the plaintiff. The plain-
tiff’s recoverable damages are not, however, reduced, 
by the percentage of fault attributable to absent third 
parties. See also “Joint and/or Several Liability” and 
“Settlement,” infra.

Preemption
Preemption is available as a defense where there is a 
clear congressional intent to supplant or supplement 
state law. For example, in Gardner v. Honda Motor 
Co., 536 N.Y.S.2d 303 (N.Y. App. Div. 1988), which 
arose in the context of a crashworthiness claim, the 
court applied the National Traffic and Motor Safety 
Act of 1966 (15 U.S.C. §1381 et seq.), and held that the 
Act preempted a claim of liability premised on the 
absence of passive restraints.

The following preemption cases in New York are 
worth noting. In Ell v. S.E.T. Landscape Design, Inc., 
729 N.Y.S.2d 515 (N.Y. App. Div. 2001), the court held 
that the Federal Insecticide, Fungicide and Roden-
ticide Act (FIFRA) preempted claims that were 
asserted against a manufacturer of herbicide by own-
ers on whose lawn the herbicide had allegedly been 
negligently applied by employee of landscape firm. 
However, in Restrepo v. Rockland Corp., 832 N.Y.S.2d 
272 (N.Y. App. Div. 2007), the court held that FIFRA 
did not preempt negligent design or manufacture 
claims. In Doomes v. Best Tr. Corp., 958 N.E.2d 1183, 
1185 (N.Y. 2011), the Court of Appeals held that the 
National Traffic and Motor Vehicle Safety Act did not 
preempt a plaintiff’s common law seatbelt claim. See 
also Chevere v. Hyundai Motor Co., 729 N.Y.S.2d 272 
(N.Y. Sup. Ct. 2001) (state law claim that automobile 
manufacturer was negligent in not designing airbag 
system into vehicle was preempted by federal regula-
tions); Brazier v. Hasbro, Inc., No. 99-cv-11258, 2004 
U.S. Dist. Lexis 4064, at *9 (S.D.N.Y. Mar. 9, 2004) 
(negligence and breach of warranty claims against 
toy manufacturer were preempted by the Child 
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Safety Protection Act to the extent that they alleged 
warning defects).

Compliance with Standards
A product’s conformity with administrative, indus-
try, regulatory, or statutory standards at the time of 
its manufacture is not a defense as such, but is “some 
evidence of due care” or reasonableness of design. 
A liability finding is not precluded. Mercogliano v. 
Sears, Roebuck and Co., 756 N.Y.S.2d 472 (N.Y. App. 
Div. 2003) (citing Feiner v. Calvin Klein, Ltd., 549 
N.Y.S.2d 692 (N.Y. App. Div. 1990)); see also Whalen 
v. CSX Transp., Inc., No. 13 CIV. 3784 (LGS), 2017 
U.S. Dist. Lexis 148456, at *11 (S.D.N.Y. Sept. 13, 
2017); Spiconardi v. Macy’s E., Inc., 923 N.Y.S.2d 28 
(N.Y. App. Div. 2011); Stone v. Sterling Drug, Inc., 490 
N.Y.S.2d 468, 470 (N.Y. App. Div. 1985).

Conversely, proof that a product does not comply 
with a statutory, industry, or other requirement is 
proof of negligence, provided the failure to comply 
therewith is the proximate cause of the accident. 
Piarulli v. Lason, 313 N.Y.S.2d 613 (N.Y. App. Div. 
1970), and may be considered by the jury on the 
issue of product defect. However, a manufacturer’s 
failure to build to non- mandatory standards or 
guidelines does not automatically impose liability. 
Moseley v. Philip Howard Apartments Tenants Corp., 
22 N.Y.S.3d 101, 104 (N.Y. App. Div. 2015); Charles 
v. City of Yonkers, 962 N.Y.S.2d 199 (N.Y. App. Div. 
2013); Davidson v. Sachem Cent. Sch. Dist., 751 
N.Y.S.2d 300 (N.Y. App. Div. 2002); Merson v. Syosset 
Cent. Sch. Dist., 730 N.Y.S.2d 132 (N.Y. App. Div. 
2001). But see Kosicki v. Spring Garden Assn., Inc., 
839 N.Y.S.2d 660 (N.Y. App. Div. 2007).

Government Contractor Defense
The defense is available and bars an action against 
a manufacturer when it can be established that: (1) 
reasonably precise specifications for the product 
were approved by the federal government; (2) the 
product met those specifications; and (3) the sup-
plier warned the United States about the dangers 
in the use of the equipment that were known to 
the supplier but not to the United States. Cuomo 
v. Crane Co., 771 F.3d 113, 116 (2d Cir. 2014); In re 
“Agent Orange” Prod. Liab. Litig., 517 F.3d 76 (2d Cir. 
2008); In re Joint E. & S. Dist. Asbestos Litig., 897 F.2d 
626, 629 (2d Cir.1990); Spaulding v. Monsanto Co., 

No. 09-09479 (PGG), 2011 U.S. Dist. Lexis 110537 
(S.D.N.Y. Sept. 28, 2011); Adorno v. Corr. Servs. Corp., 
312 F. Supp. 2d 505 (S.D.N.Y. 2004); Matter of New 
York City Asbestos Litig., 960 N.Y.S.2d 51 (N.Y. Sup. 
Ct. 2012).

The government contractor defense is limited in 
its application to circumstances where state tort law 
poses a “significant conflict” with the duties imposed 
by the federal contract. Boyle v. United Techs. Corp., 
487 U.S. 500, 512 (1988); see also Caudill v. Blue Cross 
& Blue Shield of N.C., 999 F.2d 74, 78 (4th Cir. 1993); 
Twinam v. Dow Chem. Co., 2008 U.S. App. Lexis 
6201, at *47 (2d Cir. Feb. 21, 2008); Flagstar Bank, 
FSB v. Walker, 946 N.Y.S.2d 850, 855 (N.Y. Sup. Ct. 
2012). But see United States v. Daniel, Mann, Johnson 
& Mendenhall, 355 F.3d 1140, 1147 (9th Cir. 2004) 
(declining to extend the Boyle analysis).

State-of-the-Art
Strict Liability

The defense of state-of-the-art is not viewed as a bar 
to recovery, but rather is treated as evidence to be 
considered by the trier of fact along with the other 
evidence in the case. Voss v. Black & Decker Mfg. 
Co., 450 N.E.2d 204, 210 (N.Y. 1983). In some cases, 
state-of-the-art design and manufacturing may enti-
tle a manufacturer to summary judgment. Ramos v. 
Howard Indus., Inc., 885 N.E.2d 176, 179 (N.Y. 2008) 
(awarding summary judgment because product was 
“designed and manufactured under state-of-the-
art conditions”); Williams v. River Place II, LLC, 43 
N.Y.S.3d 347, 349 (N.Y. App. Div. 2016); Boyle v. City 
of New York, 914 N.Y.S.2d 126 (N.Y. App. Div. 2010) 
(citing Ramos v. Howard Indus., Inc. but denying 
summary judgment).

In the strict liability context, evidence that a prod-
uct conformed with the state-of-the-art is admissible 
as defining the parameters of feasibility. Sciurca 
v. Chrysler Motor Corp., 712 F. Supp. 303, 305–06 
(E.D.N.Y. 1989); Lancaster Silo & Block Co. v. N. Pro-
pane Gas Co., 427 N.Y.S.2d 1009, 1016 (N.Y. App. Div. 
1980). State-of-the-art is also admissible on the issue 
of product defect. Bouter v. Durand- Wayland, Inc., 
634 N.Y.S.2d 597 (N.Y. App. Div. 1995).

Negligence

Evidence of a product’s conformity with the state-of-
the-art at the time of manufacture is admissible as a 



Products Liability Defenses: A State-by-State Compendium   New York   9

factor to be considered in determining whether the 
manufacturer has met its duty of due care. Voss v. 
Black & Decker Mfg. Co., 450 N.E.2d 204 (N.Y. 1983); 
Burgos v. Lutz, 512 N.Y.S. 2d 424 (N.Y. App. Div. 
1987). While a manufacturer may defend a products 
liability case by showing that a suggested alternative 
was not within the state-of-the-art at the time of 
manufacture, the custom in the industry does not 
necessarily establish the state-of-the-art. Opera v. 
Hyva, Inc., 450 N.Y.S.2d 615 (N.Y. App. Div. 1982) 
(citing Bolm v. Triumph Corp., 422 N.Y.S.2d 969 (N.Y. 
App. Div. 1979)).

Privity of Contract
Privity is not required to bring a strict products 
liability claim or a negligence claim. Finerty v. 
Abex Corp., 51 N.E.3d 555, 558 (N.Y. 2016); Sprung 
v. MTR Ravensburg Inc., 788 N.E.2d 620, 622 (N.Y. 
2003); Velez v. Craine & Clark Lumber Corp., 305 
N.E.2d 750, 754 (N.Y 1973); Godoy v. Abamaster of 
Miami, Inc., 754 N.Y.S.2d 301, 304 (N.Y. App. Div. 
2003); see also Wheeler v. Sears, Roebuck and Co., 831 
N.Y.S.2d 427, 429 (N.Y. App. Div. 2007) (holding that 
a manufacturer who sold a product in a defective 
condition was liable for injuries that resulted from 
using the product, regardless of privity). Privity 
requirements are substantially reduced in a claim 
for breach of warranty. N.Y. U.C.C. Law §2-318 
(Consol. 2017); Mahoney v. Endo Health Sols., Inc., 
No. 15CV9841(DLC), 2016 U.S. Dist. Lexis 94732, at 
*10–11 (S.D.N.Y. July 20, 2016); Dibartolo v. Abbott 
Labs., 914 F. Supp. 2d 601 (S.D.N.Y. 2012); Sprung, 
788 N.E.2d 620; Giuffrida v. Panasonic Indus. Co., 
607 N.Y.S.2d 72, 74 (N.Y. App. Div. 1994).

Disclaimers of Liability
Disclaimers will be upheld in both negligence and 
strict liability claims, but will be enforced only as 
between the parties to the contract. Velez v. Craine 
& Clark Lumber Corp., 350 N.Y.S.2d 617, 620 (1973). 
However, in the products liability context, disclaim-
ers of warranties are generally not applicable to limit 
liability for defective products that cause personal 
injury. Figueroa v. Boston Scientific Corp., 254 F. 
Supp. 2d 361, 372 (S.D.N.Y. 2003).

A valid disclaimer must be conspicuous, agreed to 
at the time of the contract, unambiguous, and nego-
tiated between parties with equal bargaining power. 

Window Headquarters, Inc. v. MAI Basic Four, Inc., 
No. 91-cv-1816, 1994 U.S. Dist. Lexis 17104, at *45–
46 (S.D.N.Y. Nov. 28, 1994); West 63 Empire Assoc. 
v. Walker & Zanger, Inc., No. 107010/2010, 2012 N.Y. 
Misc. Lexis 2381, at *8–10 (N.Y. Sup. Ct. Apr. 13, 
2012); Travelers Ins. Cos. v. Howard E. Conrad, Inc., 
649 N.Y.S.2d 586 (N.Y. App. Div. 1996); Word Mgmt. 
Corp. v. AT&T Info. Sys., Inc., 525 N.Y.S.2d 433 (N.Y. 
App. Div. 1988). Each element can present a question 
of fact. “Unconscionable” disclaimers will not be 
given effect, and this may also present a question 
of fact.

Under New York law, sellers of new products may 
not avoid strict liability to injured third parties sim-
ply by selling “as is.” Haynes v. Kleinewefers, 921 F.2d 
453, 459 (2d Cir. 1990); Gonzalez v. Rutherford Corp., 
881 F. Supp. 829, 843 (E.D.N.Y. 1995) (noting that “as 
is” disclaimers cannot immunize a party from strict 
products liability). The Second Circuit court in Gon-
zalez, interpreting New York law, extended this prin-
ciple to regular dealers in used products, concluding 
that these dealers, like dealers of new products, have 
the responsibility to provide the public with products 
that are serviceable and are subject to strict products 
liability if latent defects cause injury. Gonzalez, 881 
F. Supp. 829. In addition, a “sold as is” disclaimer 
will not supersede the statutory warranty pertaining 
to the sale of a used car pursuant to Vehicle & Traffic 
Law Section 417. Pinelli v. De Paula Chevrolet, Inc., 
475 N.Y.S.2d 551 (N.Y. App. Div. 1984).

Failure to Mitigate Damages
A plaintiff is not entitled to recover for any damage 
that reasonable and proper effort would have mini-
mized or avoided. It is a question of fact whether the 
plaintiff reduced damages through means a reason-
ably prudent person would have used. Van Guilder 
v. Sands Hecht Constr. Corp., 659 N.Y.S.2d 439 (N.Y. 
App. Div. 1997); Williams v. Bright, 658 N.Y.S.2d 
910, 912 (N.Y. App. Div. 1997); see, e.g., Krimkevitch 
v. Imperiale, 960 N.Y.S.2d 483 (N.Y. App. Div. 2013) 
(where the court affirmed the jury instruction on 
whether plaintiff failed to mitigate his damages in 
his action to recover for personal injuries); see also 
“Seat Belts—Failure to Use,” supra. Recently, this 
principal was affirmed in E. Materials Corp. v. Mit-
subishi Plastics Composites Am., Inc., No. 2:17-CV-
01034 (ADS)(AYS), 2017 U.S. Dist. Lexis 151831, at 
*18–19 (E.D.N.Y. Sept. 19, 2017).
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Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
In New York, there is no right of recovery based on 
strict products liability where the product is not 
unduly dangerous and the owner only seeks the cost 
of replacing the product. Bellevue S. Assocs. v. HRH 
Constr. Corp., 579 N.E.2d 195, 200 (N.Y. 1991); see 
also Emerald Town Car of Pearl River, LLC v. Phila-
delphia Indem. Ins. Co., No. 16 CIV. 1099 (NSR), 2017 
U.S. Dist. Lexis 56805, at *9 (S.D.N.Y. Apr. 12, 2017); 
Manhattanville Coll. v. James John Romeo Con-
sulting Eng’r, P.C., 813 N.Y.S.2d 767, 770 (N.Y. App. 
Div. 2006) (holding that a plaintiff seeking purely 
economic loss resulting from the malfunction of a 
product, such as the cost of replacing the product, 
is limited to a recovery sounding in breach of war-
ranty, not products liability).

New York courts previously allowed recovery on 
claims for damage to the product itself premised 
on warranty, negligence, or strict liability when 
the accident was caused by an unduly dangerous 
product and resulted in damage to the product 
itself. Krzys v. Am. Honda Motor Co., 508 N.Y.S.2d 
355 (N.Y. App. Div. 1986); Trs. of Columbia Univ. v. 
Mitchell/Giurgola Assocs., 492 N.Y.S.2d 371, 377 (N.Y. 
App. Div. 1985).

However, the New York Court of Appeals settled 
the issue by rejecting tort recovery for purely eco-
nomic losses involving unduly dangerous products 
when only the product is damaged. Bocre Leasing 
Corp. v. Gen. Motors Corp., 645 N.E.2d 1195, 1197–98 
(N.Y. 1995).

New York’s highest court adopted the rule artic-
ulated in the United States Supreme Court ruling in 
E. River S.S. Corp. v. Transamerica Delaval, Inc., 476 
U.S. 858 (1986), that a purchaser may not use a tort 
theory to recover economic losses based on injury to 
the defective product itself, where personal injury is 
not alleged or at issue. Thus, New York has joined the 
majority of jurisdictions denying an “unduly haz-
ardous products” exception to the rule that plaintiffs 
cannot recover in tort for economic losses flowing 
from losses to the defective product itself. Avazpour 
Networking Servs., Inc., v. Falconstor Software, Inc., 
937 F. Supp. 2d 355, 361 (E.D.N.Y. 2013); Archstone 
v. Tocci Bldg. Corp. of New Jersey, Inc., 956 N.Y.S.2d 
496, 498 (N.Y. App. Div. 2012); 7 World Trade Co. v. 
Westinghouse Elec. Corp., 682 N.Y.S.2d 385, 386 (N.Y. 
App. Div. 1998).

Statutes of Limitations
Negligence and strict liability claims are tort theo-
ries governed by New York CPLR Section 214, which 
provides for a three-year limitations period running 
from the date of the accident. A four-year statute of 
limitations exists for breach of warranty, pursuant 
to New York. U.C.C. Section 2-725, running from the 
date of tender of delivery of the product by the man-
ufacturer. Miller v. Hyundia Motor Am., No. 15-CV-
4722 (TPG), 2016 U.S. Dist. Lexis 133668, at *23 
(S.D.N.Y. Sept. 28, 2016); Heller v. U.S. Suzuki Motor 
Corp., 477 N.E.2d 434 (N.Y. 1985); Katopodis v. Mar-
vin Windows & Doors, 964 N.Y.S.2d 123 (N.Y. App. 
Div. 2013); Schrader v. Sunnyside Corp., 747 N.Y.S.2d 
26, 28 (N.Y. App. Div. 2002).

In cases involving direct or indirect exposure by 
absorption, contact, ingestion, inhalation, implan-
tation or injection, New York CPLR Section 214-c 
provides a three-year period within which action to 
recover damages for personal injury may be com-
menced. The period is computed from the date of the 
discovery of injury by the plaintiff or from the date 
when, through the exercise of reasonable diligence, 
such injury should have been discovered, whichever 
is earlier.

A cause of action based upon a repetitive stress 
injury (RSI) accrues for limitations purposes at the 
onset of injuries or upon the last use of the allegedly 
defective product, whichever is earlier. Kelly v. NEC 
Techs., Inc., 668 N.Y.S.2d 380 (N.Y. App. Div. 1998).

New York CPLR Section 214-b permits personal 
injury actions to be commenced within two years of 
the discovery of injury caused to Vietnam veterans 
by “Agent Orange,” and revived any such actions 
which had already been time-barred. N.Y. C.P.L.R. 
214-b (Consol. 2017). The effective date of this statute 
was June 1, 1982.

New York CPLR Section 214-c created a “dis-
covery of the injury rule” in instances where the 
plaintiff’s injury was caused by the latent effects of 
exposure to “any substance or combination of sub-
stances, in any form, upon or within the body or 
upon or within property.” If the plaintiff discovers 
the cause of her injury within five years of the dis-
covery of the injury, then the plaintiff may invoke 
the longer period of either: three years from the 
discovery of the injury; or one year from the discov-
ery of the cause. N.Y. C.P.L.R. 214-c (Consol. 2017). 
In order to have the benefit of the “discovery of the 
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cause” rule as the applicable limitations period, the 
plaintiff must demonstrate that the state of medi-
cal or scientific knowledge was such that causation 
could not have been established within the more 
restrictive three-year period. N.Y. C.P.L.R. 214-c 
(Consol. 2017). New York CPLR Section 214-c applies 
to acts, omissions, or failures occurring on or after 
July 1, 1986.

It should be noted that the “discovery of the 
injury” rule does not have the effect of creating 
preconception tort liability. In Enright v. Eli Lilly & 
Co., 570 N.E.2d 198 (N.Y. 1991), the Court of Appeals 
refused to recognize a DES granddaughter’s cause 
of action against DES manufacturers, stating that 
some contact with the substance is essential to the 
plaintiff’s claim, and that this element was absent in 
this action. The court concluded that there was “no 
basis for a departure from the rule that an injury to a 
mother which results in injuries to a later- conceived 
child does not establish a cause of action in favor of 
the child against the original tort- feasor.” Enright, 
570 N.E.2d at 204. See generally Marks v. Abbott 
Labs. & Co., No. 11-cv-4147, 2012 U.S. Dist. Lexis 
40335, at *7–9 (E.D.N.Y. Jan. 11, 2012) (noting how 
courts elsewhere have rejected New York’s approach 
to prohibit third generation causes of action in 
DES cases).

Actions for wrongful death must be commenced 
within two years of the decedent’s death, pursuant 
to New York’s Estate Powers and Trusts Law Section 
5-4.1. N.Y. Est. Powers & Trusts Law §5-4.1 (Con-
sol. 2017).

Tolling of the statute of limitations occurs where 
the plaintiff is an infant, or insane. N.Y. C.P.L.R. 208 
(Consol. 2017). A one-year toll of the applicable stat-
ute occurs where a plaintiff subsequently dies. N.Y. 
C.P.L.R. 210 (Consol. 2017).

Statutes of Repose
There is no statute of repose in New York.

Useful Safe Life
Where a product is not defective and the accident 
occurred because the product was worn out or oth-
erwise improperly maintained, the manufacturer 
will not be liable. Hoover v. New Holland N. Am., 
Inc., 11 N.E.3d 693, 705 (N.Y. 2014) (“A manufacturer 
is not obligated to design a machine that will never 

deteriorate or wear out”); Mayorga v. Reed- Prentice 
Packaging Mach. Co., 656 N.Y.S.2d 652 (N.Y. App. 
Div. 1997); Blair v. Martin’s, 433 N.Y.S.2d 221 (N.Y. 
App. Div. 1980); Auld v. Sears, Roebuck and Co., 25 
N.Y.S.2d 491 (N.Y. App. Div. 1941), aff’d, 41 N.E.2d 
927 (N.Y. 1942).

Omission of a Safety Option
When a product is not inherently dangerous, it is 
a defense that the manufacturer or vendor advised 
the purchaser of available safety options, the need 
for which might vary depending on the use of the 
product. The defendant will not be liable where the 
purchaser, for reasons of his own, chooses not to 
order the safety option and this omission leads to the 
plaintiff’s injury. Fallon v. Clifford B. Hannay & Son, 
Inc., 550 N.Y.S.2d 135, 138 (N.Y. App. Div. 1989); Biss 
v. Tenneco, Inc., 409 N.Y.S.2d 874, 876–77 (N.Y. App. 
Div. 1978); Parker v. Raymond Corp., 911 N.Y.S.2d 
694 (N.Y. Sup. Ct. 2010). But see Rosado v. Proctor & 
Schwartz, Inc., 484 N.E.2d 1354, 1357–58 (N.Y. 1985). 
This principle was recently discussed by the Appel-
late Division Second Department in Fasolas v. Bobcat 
of New York, Inc., 53 N.Y.S.3d 61, 65 (N.Y. App. Div. 
2017) (noting that “in certain circumstances it is the 
buyer, not the manufacturer or seller, who is in the 
superior position to conduct a risk- utility assessment 
of the product without the optional safety device, 
thereby precluding a determination that the manu-
facturer or seller was liable for a design defect,” but 
holding that this liability exception is not applicable 
where the product is sold to a rental company).

The federal Second Circuit summarized its under-
standing of Biss v. Tenneco by defining four factors: 
the presence of all four indicates that a product is not 
defectively designed. The manufacturer will not be 
held liable to a purchaser who is injured while using 
the product without the optional equipment, even 
if the optional equipment would have prevented the 
injury. These include situations in which: (1) a prod-
uct has a variety of uses and there are uses that are 
safe without the available optional equipment; (2) 
the product is equipped in compliance with laws and 
industry standards applicable to the injury- causing 
features; (3) the plaintiff used the product in a man-
ner that the manufacturer did not intend and which 
the optional equipment is needed to make it safe; 
and (4) the availability of the optional equipment is 
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“brought home to the purchaser.” Pahuta v. Massey- 
Ferguson, Inc., 170 F.3d 125, 133 (2d Cir. 1999).

It is also noteworthy that with regard to optional 
equipment, the New York Court of Appeals con-
cluded that a product is not defective if: (1) the buyer 
is thoroughly knowledgeable regarding the product 
and its use and is actually aware that the safety fea-
ture is available; (2) in normal circumstances the 
use of the product is not unreasonably dangerous 
without the optional equipment; and (3) the buyer 
is in a position to balance the benefits and the risks 
of not having the safety device in the specific cir-
cumstances of the buyer’s use. Passante v. Agway 
Consumer Prods., Inc., 909 N.E.2d 563, 567 (N.Y. 
2009) (citing Scarangella v. Thomas Built Buses, Inc., 
717 N.E.2d 679, 683 (N.Y. 1999)); see Campbell v. Int’l 
Truck & Engine Corp., 822 N.Y.S.2d 188 (N.Y. App. 
Div. 2006). The relationship between the standards 
articulated in Pahuta and Scaranella and whether 
the Pahuta standard is still applicable has not been 
decided. Benner v. Becton Dickinson & Co., 214 
F.R.D. 157, 172 n.7 (S.D.N.Y. 2003).

Other Common Law Defenses
None of consequence.

Other Statutory Defenses
None of consequence.

Damages and Joint Liability
Compensatory Damages
Damages are recoverable for past and future medical 
expenses, lost earnings, impairment of future earn-
ing ability, custodial care, rehabilitation services, 
and pain and suffering, including loss of enjoyment 
of life. Damages are likewise recoverable for emo-
tional injuries, such as shock or mental instabil-
ity. Baker v. Dorfman, 239 F.3d 415, 421 (2d Cir. 
2000); Anello v. Anderson, 191 F. Supp. 3d 262, 278 
(W.D.N.Y. 2016); Colon v. Bic USA, Inc., 199 F. Supp. 
2d 53 (S.D.N.Y. 2001); Howard v. Lecher, 366 N.E.2d 
64 (N.Y. 1977). See generally Vumbaca v. Terminal 
One Grp. Ass’n, 859 F. Supp. 2d 343, 372 (E.D.N.Y. 
2012) (“Claims for emotional harms, such as those 
alleged by the plaintiff, present three dangers: 1) that 
causation can be fabricated; 2) that damages can be 
fabricated; and 3) that the amount of total recovery 
can be unpredictable”).

Derivative claims are available for loss of soci-
ety and companionship, as well as economic loss, 
including the value of household services.

Damages recoverable for wrongful death are 
characterized as “pecuniary.” N.Y. Estate Powers and 
Trusts Law Section 5-4.3 requires that entitlement 
to damages turn on a showing of the claimant’s 
dependency on the decedent for economic support or 
contributions. N.Y. Est. Powers & Trusts Law §5-4.3 
(Consol. 2017). In addition, other incremental dam-
ages that are allowable in a wrongful death context 
include the cost of medical treatment prior to death, 
funeral expenses, and interest from the date of 
death. Intangibles, such as the loss of a parent’s guid-
ance, have also been held to have a pecuniary value. 
Chillis v. Brundin, 54 N.Y.S.3d 479, 482 (N.Y. App. 
Div. 2017); Leger v. Chasky, 865 N.Y.S.2d 616 (N.Y. 
App. Div. 2008); Policastro v. Savarese, 567 N.Y.S.2d 
784, 788 (N.Y. App. Div. 1991); Long v. City of New 
York, 439 N.Y.S.2d 58 (N.Y. App. Div. 1981).

A surviving spouse cannot recover for loss of con-
sortium for the period after death, although recovery 
may be had for the period of time during which the 
decedent was injured prior to death. LaBarre v. Wer-
ner Enterprises, Inc., No. 1:12-CV-1316 (MAD), 2015 
U.S. Dist. Lexis 162598, at *16–17 (N.D.N.Y. Dec. 
4, 2015), reconsideration denied, No. 1:12-CV-1316 
(MAD), 2015 WL 12942063 (N.D.N.Y. Dec. 30, 2015); 
Poux v. Cnty. of Suffolk, No. 09-cv-3081, 2012 U.S. 
Dist. Lexis 41196, at *108 (E.D.N.Y. Mar. 23, 2012); 
Sterbenz v. Attina, 205 F. Supp. 2d 65 (E.D.N.Y. 2002); 
Liff v. Schildkrout, 404 N.E.2d 1288 (N.Y. 1980); Ruiz 
v. N.Y. City Health & Hosps. Corp., 566 N.Y.S.2d 217 
(N.Y. App. Div. 1991).

Prejudgment interest in personal injury actions is 
available only in cases of wrongful death, and then 
it is available from the date of death. It should be 
noted, however, that pre- verdict interest should not 
be added to an award for post- verdict losses (e.g., loss 
of inheritance, or future loss of parental guidance), 
unless the award has been discounted to reflect 
present value at the date of the decedent’s death. In 
addition, pre- verdict interest on an award for past 
losses that have accrued from the date of death to the 
date of the verdict (e.g., pre- verdict loss of parental 
guidance) should be computed either from the date 
incurred or from “a single reasonable intermediate 
time.” N.Y. C.P.L.R. 5001(b) (Consol. 2017). In other 
words, post- verdict interest is to be computed to 
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reflect “fair and just compensation for the loss,” not 
“a pure windfall.” Pay v. State, 666 N.E.2d 172 (N.Y. 
1996); Milbrandt v. A.P. Green Refractories Co., 588 
N.E.2d 45, 50 (N.Y. 1992); Brushton- Moira Cent. Sch. 
Dist. v. Fred H. Thomas Assocs., P.C., 657 N.Y.S.2d 
787, 789 (N.Y. App. Div. 1997), aff’d, 692 N.E.2d 551 
(N.Y. 1998).

There are no statutory limits on the amount of 
compensatory damages.

Punitive Damages
Insurability

Punitive damages are not insurable, as a matter 
of public policy. J.P. Morgan Sec. Inc. v. Vigilant 
Ins. Co., 992 N.E.2d 1076, 1081 (N.Y. 2013) (citing 
Massena v. Healthcare Underwriters Mut. Ins. Co., 
724 N.Y.S.2d 107 (N.Y. App. Div. 2001), aff’d, 779 
N.E.2d 167 (2002)); Med-Plus, Inc. v. Am. Cas. Co. of 
Reading, PA, No. 16CV2985NGGJO, 2017 U.S. Dist. 
Lexis 123553, at *18–19 (E.D.N.Y. Aug. 3, 2017); Nat’l 
Union Fire Ins. Co. v. Ambassador Grp., Inc., 556 
N.Y.S.2d 549, 553 (N.Y. App. Div. 1990).

Recoverability

Punitive damages are permitted under New York 
law in actions based on negligence. Home Ins. Co. v. 
Am. Home Prods. Corp., 550 N.E.2d 930, 935 (N.Y. 
1990); Wittman v. Gilson, 520 N.E.2d 514 (N.Y. 1988). 
Punitive damages are similarly allowed in a strict 
products liability context. The Court of Appeals 
has noted:

[N]othing in New York law or public policy 
would preclude an award of punitive damages 
in a strict products case, where the theory of 
liability is failure to warn and where there 
is evidence that the failure was wanton or in 
conscious disregard of the rights of others. A 
products liability action founded on a failure 
to warn involves conduct of the defendant 
having attributes of negligence … which the 
jury may find sufficiently wanton or reckless 
to sustain an award of punitive damages….

Home Ins. Co., 550 N.E.2d at 935. The court con-
tinued, in dicta, that its opinion was not intended 
to “suggest that punitive damages are necessarily 
appropriate in all types of products liability litiga-
tion.” Id.; see also Brazier v. Hasbro, Inc., No. 99-cv-
11258, 2004 U.S. Dist. Lexis 4064, at *33 (S.D.N.Y. 
Mar. 9, 2004) (punitive damages not appropriate for 

a plaintiff’s claim that a toy manufacturer deliber-
ately disregarded the potential danger of its man-
ufactured children’s toy); Bombara v. Rogers Bros. 
Corp., 734 N.Y.S.2d 617 (N.Y. App. Div. 2001).

In wrongful death actions commenced after Sep-
tember 1, 1982, punitive damages are permitted. N.Y. 
Est. Powers & Trusts Law §5-4.3(b) (Consol. 2017). 
Prior to September 1, 1982, punitive damages were 
barred by statute.

Limitations

There is no statutory cap on the recovery of punitive 
damages in either a personal injury or wrongful 
death action.

Contribution
Contribution is available in tort actions, including 
negligence and strict liability actions. N.Y. C.P.L.R. 
1401 (Consol. 2017); Bd. of Educ. of Hudson City 
Sch. Dist. v. Sargent, Webster, Crenshaw & Folley, 
517 N.E.2d 1360, 1364 (N.Y. 1987); see also Raquet 
v. Braun, 681 N.E.2d 404, 407 (N.Y. 1997) (contribu-
tion is available “whether or not the culpable parties 
are allegedly liable for the injury under the same or 
different theories” (quoting Nassau Roofing & Sheet 
Metal Co. v. Facilities Dev. Corp., 523 N.E.2d 803, 805 
(N.Y. 1997))). There is no right of contribution for 
liability based solely on breach of contract. PPI Enter. 
(U.S.), Inc. v. Del Monte Foods Co., No. 99-cv-3794, 
2003 U.S. Dist. Lexis 16006, at *108 (S.D.N.Y. Sept. 
11, 2003); Columbus McKinnon Corp. v. China Semi-
conductor Co., 867 F. Supp. 1173 (W.D.N.Y. 1994); 
New York City Sch. Const. Auth. v. Adam’s European 
Contracting, Inc., 61 N.Y.S.3d 191 (N.Y. Sup. Ct. 2017). 
While contribution is usually predicated on breach 
of duty to plaintiff, it may also be based on duty 
owing to defendant. Mowczan v. Bacon, 703 N.E.2d 
242, 243 (N.Y. 1998); Sommer v. Fed. Signal Corp., 
593 N.E.2d 1365, 1374 (N.Y. 1992).

Contribution may be sought in a separate action 
by a cross-claim, by a counterclaim or by impleader. 
N.Y. C.P.L.R. 1403 (Consol. 2017). However, pursuant 
to General Obligations Law Section 15-108C, once 
a tortfeasor has obtained his own release from lia-
bility, the tortfeasor is not entitled to contribution 
from any other person. N.Y. Gen. Oblig. Law §15-
108C (Consol. 2017); Loreley Fin. (Jersey) No. 3 Ltd. 
v. Wells Fargo Sec., LLC, No. 12-CV-3723 (RJS), 2017 
U.S. Dist. Lexis 35033, at *16–17 (S.D.N.Y. Mar. 10, 
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2017); Bradt v. Lustig, 721 N.Y.S.2d 114 (N.Y. App. 
Div. 2001).

Indemnification
Indemnification is available up the distributive 
chain. Indemnity is a creature of common law aris-
ing either out of an express contractual agreement 
or out of an implied duty that occurs when a person 
without fault has been held legally liable for dam-
ages caused entirely by the fault of another. Morris 
v. Home Depot USA, 59 N.Y.S.3d 92, 96 (N.Y. App. 
Div. 2017); Godoy v. Abamaster of Miami, Inc., 754 
N.Y.S.2d 301 (N.Y. App. Div. 2003); Chien Hoang v. 
ICM Corp., 727 N.Y.S.2d 840 (N.Y. App. Div. 2001). 
A “distributor of a defective product has an implied 
right of indemnification as against the manufacturer 
of the product.” German v. Morales, 806 N.Y.S.2d 
493, 494 (N.Y. App. Div. 2005); Martins v. Little 40 
Worth Assocs., Inc., 899 N.Y.S.2d 30 (N.Y. App. Div. 
2010) (quoting Godoy, 754 N.Y.S.2d at 306).

Joint and/or Several Liability
In actions commenced after July 30, 1986, Article 
16 of New York CPLR is applicable. Under New York 
CPLR Section 1601, the joint liability of a tortfeasor 
with 50 percent or less relative culpability for non- 
economic loss is limited to that tortfeasor’s judicially 
determined share of the judgment. N.Y. Gen. Oblig. 
Law §1601 (Consol. 2017). This replaces the old rule 
of joint and several liability, under which an assess-
ment of l percent culpability against a defendant 
made it possible to collect the full non- economic loss 
judgment against that “deep pocket” defendant.

The application of Article 16 of New York CPLR is 
subject to a laundry list of exceptions, as detailed in 
Section 1602. Among the torts exempted from the 
statutory scheme are: those in which liability arises 
out of the use or operation of a motor vehicle or 
motorcycle; intentional torts; tort liability arising out 
of the tortfeasor’s reckless disregard for the safety of 
others; or, “claims under the worker’s compensation 
law or… claim[s] against a defendant where such a 
defendant has impleaded a third party claim against 
whom the claimant is barred from asserting a cause 
of action because of the applicability of the worker’s 
compensation law, to the extent of the equitable 
share of said third party.” See also “Fault of Oth-
ers,” supra.

CPLR Section l602(10) provides that if a tortfeasor 
is determined to be liable in a strict products liability 
claim and the manufacturer of the product is not a 
party due to the inability to obtain personal jurisdic-
tion, if it is determined that the manufacturer would 
have been liable, the remaining parties will be held 
accountable for the manufacturer’s share of the ver-
dict. N.Y. Gen. Oblig. Law §1602(10) (Consol. 2017). 
This exception applies only if the plaintiff establishes 
by a preponderance of the evidence that even with 
“due diligence,” jurisdiction over the manufacturer 
could not be obtained.

New York CPLR Section 160l applies only to 
actions for personal injury, and only to non- 
economic items of damage. As defined by New York 
CPLR Section 1600, non- economic loss includes, but 
is not limited to, pain and suffering, mental anguish, 
and loss of consortium. Claims for wrongful death, 
lost wages, property damage and other types of eco-
nomic loss remain governed by the common law rule 
of joint and several liability.

Successor Liability
Successor liability may be imposed on a corpo-
ration that has subsequently acquired all or part 
of the assets of the manufacturer of the product. 
Exceptions to the general rule of non- liability for a 
successor corporation were set forth by the Court of 
Appeals in Schumacher v. Richards Shear Co., 451 
N.E.2d 195, 198 (N.Y. 1983). “A corporation may 
be held liable for the torts of its predecessor if (1) it 
expressly or impliedly assumed the predecessor’s tort 
liability, (2) there was a consolidation or merger of 
seller and purchaser, (3) the purchasing corporation 
was a mere continuation of the selling corporation, 
or (4) the transaction is entered into fraudulently to 
escape such obligations.” Id.

Successor liability can apply in the strict prod-
ucts liability context. Wass v. Cty. of Nassau, 60 
N.Y.S.3d 339 (N.Y. App. Div. 2017); Koss v. Leach 
Co., 776 N.Y.S.2d 590 (N.Y. App. Div. 2004). But 
cf. Semenetz v. Sherling & Walden, Inc., 851 
N.E.2d 1170, 1174 (N.Y. 2006) (holding that a 
company that purchases another company’s assets 
cannot be liable in a products liability case for 
injuries caused by the bought company prior to 
the purchase).
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Market Share Liability
Market share liability provides an exception to the 
general rule in common law negligence actions that 
the plaintiff must prove that defendant’s conduct 
was a cause-in-fact of the injury. Hamilton v. Beretta 
U.S.A. Corp., 750 N.E.2d 1055, 1066–67 (N.Y. 2001) 
(citing Hymowitz v. Eli Lilly & Co., 539 N.E.2d 1069 
(N.Y. 1989), cert. denied, 493 U.S. 944 (1989)); see, 
e.g., Mazzei v. Abbott Labs. & Co., No. 10-cv-2233 
(ENV) (JMA), 2012 U.S. Dist. Lexis 46404, at *14–16 
(E.D.N.Y. Mar. 13, 2012). Thus, it is used when the 
plaintiff cannot identify the actual manufacturer 
that caused the injury. In re Consol. Fen-Phen Cases, 
No. 03-cv-3081 (JG), 2003 U.S. Dist. Lexis 20231, at 
*12 n.6 (E.D.N.Y. Nov. 12, 2003). In Hymowitz, the 
Court of Appeals adopted a market share theory, 
using a national market, for determining liability 
and apportioning damages in DES cases in which 
identification of the manufacturer of the drug that 
injured the plaintiff is impossible.

It is essential that each defendant charged with 
acting in concert have an understanding, express or 
tacit, to participate in “a common plan or design to 
commit a tortious act,” and that one of the defen-
dants charged with acting in concert have acted 
tortiously by committing an act in pursuance of 
the agreement. “Parallel activity among companies 
developing and marketing the same product, with-
out more, … ‘is insufficient to establish the agree-
ment element necessary to maintain a concerted 
action claim.’” Rastelli v. Goodyear Tire & Rubber 
Co., 591 N.E.2d 222, 224 (N.Y. 1992) (declining to 
apply theory of concerted action); Brenner v. Am. 
Cyanamid Co., 732 N.Y.S.2d 799, 801 (N.Y. App. 
Div. 2001).

However, the courts have limited the applicabil-
ity of the market share theory of liability to limited 
and unique situations, such as DES cases, and has 
rejected its applicability in asbestos and lead-based 
paint cases and as against handgun manufacturers. 
S.F. v. Archer Daniels Midland Co., 594 F. App’x 11, 
13 (2d Cir. 2014) (“Hymowitz is the only Court of 
Appeals case to apply market- share liability, and 
the facts of that case are unique.”); 210 E. 86th Street 
Corp. v. Combustion Eng’g, Inc., 821 F. Supp. 125, 145 
(S.D.N.Y. 1993); Hamilton, 750 N.E.2d at 1066–67; 
Brenner, 732 N.Y.S.2d 799.

Settlement
New York General Obligations Law Section 15-108 
permits the release of a party liable or claimed to be 
liable for an injury without discharging any of the 
remaining joint tortfeasors, but reduces the claim 
of the releasor against the remaining parties by the 
greater of either the amount paid in settlement or the 
released tortfeasors’ equitable share of the damages 
as apportioned by the finder of fact. N.Y. Gen. Oblig. 
Law §15-108 (Consol. 2017). The plaintiff thus bears 
the risk of loss of the settlement. New York General 
Obligations Law Section 15-108 provides that a party 
that settles cannot commence a third-party action 
to recover the amount paid, nor can contribution 
be sought from that party by the non- settling par-
ties. Id.

The provisions of the General Obligations Law 
set-off described above are not applicable in an 
indemnity context. Gibbs- Alfano v. Burton, 281 F.3d 
12, 20 (2d Cir. 2002); McDermott v. New York, 406 
N.E.2d 460, 464 (N.Y. 1980); Grovenger v. Lab. Pro-
cedures, Inc., 522 N.Y.S.2d 356, 358 (N.Y. App. Div. 
1987); Cabrera v. 2426 Univ. Ave. Realty, L.L.C., 831 
N.Y.S.2d 352 (N.Y. Sup. Ct. 2006); In re Rosenfeld, 543 
B.R. 60, 68 (Bankr. S.D.N.Y. 2015). Settlement does 
not extinguish the rights and liabilities of parties to 
an indemnity agreement.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern instructions are available generally outlining 
strict liability theories. N.Y. Pattern Jury Instructions 
Civ. 2:120 (3d ed. 2013).

Design Defect

In order to establish a prima facie case in strict prod-
ucts liability for design defects, the plaintiff must 
show that the product was not reasonably safe for use 
when it left the manufacturer’s hands, and that the 
defective design was a substantial factor in causing 
the plaintiff’s injury. Whalen v. CSX Transportation, 
Inc., No. 13 CIV. 3784 (LGS), 2017 U.S. Dist. Lexis 
148456, at *14–15 (S.D.N.Y. Sept. 13, 2017); McArdle 
v. Navistar Int’l Corp., 742 N.Y.S.2d 146 (N.Y. App. 
Div. 2002) (citing Voss v. Black & Decker Mfg. Co., 
450 N.E.2d 204 (N.Y. 1983)); Bombara v. Rogers Bros. 
Corp., 734 N.Y.S.2d 617 (N.Y. App. Div. 2001).



16   Products Liability Defenses: A State-by-State Compendium   New York

As stated by New York’s highest court in Voss, the 
plaintiff is obliged to present evidence that the prod-
uct, as designed, was not reasonably safe because 
there was a substantial likelihood of harm, and that 
it was feasible to design the product in a safer man-
ner. The Voss opinion lists the factors the jury may 
consider in balancing the risks inherent in the prod-
uct, as designed, against its utility and cost:

1) the utility of the product to the public as a 
whole and to the individual user;

2) the nature of the product—that is, the like-
lihood that it will cause injury;

3) the availability of a safer design;
4) the potential for designing and manufac-

turing the product so that it is safer but 
remains functional and reasonably priced;

5) the ability of the plaintiff to have avoided 
injury by careful use of the product;

6) the degree of awareness of the potential 
danger of the product which reasonably 
can be attributed to the plaintiff; and

7) the manufacturer’s ability to spread any 
cost related to improving the safety of 
the design.

Voss, 450 N.E.2d at 208–09.

Manufacturing Defect

Essentially, a plaintiff must show that the product 
was not made as the manufacturer intended, and 
that the defect was a substantial factor in causing 
the plaintiff’s injuries. Miccio v. Conagra Foods, Inc., 
224 F. Supp. 3d 200, 204 (W.D.N.Y. 2016) (citing 
Williamson v. Stryker Corp., No. 12 CIV. 7083 CM, 
2013 U.S. Dist. Lexis 104445, at *10 (S.D.N.Y. July 23, 
2013)); Colon v. Bic USA, Inc., 199 F. Supp. 2d 53, 87 
(S.D.N.Y. 2001) (citing Caprara v. Chrysler Corp., 417 
N.E.2d 545 (N.Y. 1981)); Arneauld v. Pentair, Inc., 
No. 15-cv-4722 (TPG), 2012 U.S. Dist. Lexis 168185, 
at *59–61 (E.D.N.Y. Nov. 26, 2012) (citing Bickram v. 
Case I.H., 712 F. Supp. 18, 22 (E.D.N.Y. 1989)).

Failure to Warn

In a strict products liability context, the elements of 
a failure to warn case focus on the adequacy of the 
warning itself, rather than on the knowledge of the 
manufacturer of the dangers posed by the product. 
Lancaster Silo & Block Co. v. N. Propane Gas Co., 
427 N.Y.S.2d 1009, 1013 (N.Y. App. Div. 1980). The 
manufacturer’s obligation under both negligence and 

strict liability theories is, however, essentially the 
same: to adequately warn users of dangers inherent 
in the product which reasonable inspection by the 
plaintiff would not have otherwise disclosed. Mic-
cio v. Conagra Foods, Inc., 224 F. Supp. 3d 200, 208 
(W.D.N.Y. 2016); Cacciola v. Selco Balers, Inc., 127 F. 
Supp. 2d 175 (E.D.N.Y. 2001); LaPaglia v. Sears, Roe-
buck and Co., 143 A.D.2d 173 (N.Y. App. Div. 1988). 
See, e.g., Clinton v. Brown & Williamson Holdings, 
Inc., No. 05-CV-9907, 2013 U.S. Dist. Lexis 87204 
(S.D.N.Y. June 20, 2013).

The nature of the warning and the persons to 
whom it should be communicated are a function of a 
variety of factors, including the harm that may result 
absent the warning, the type of product involved, 
the knowledge and sophistication of the user, and 
the burden in disseminating the warning. Lirano v. 
Hobart Corp., 92 N.Y.2d 232 (1998); Cover v. Cohen, 
461 N.E.2d 864 (N.Y. 1984).

In New York, liability may be imposed for breach 
of a continuing duty to warn. Cover, 461 N.E.2d at 
871. See also Adams v. Genie Indus., Inc., 929 N.E.2d 
380, 385 (N.Y. 2010) (finding that a seller of a prod-
uct who discovers, after the sale, risks that were not 
known before hand has a continuing duty to warn 
potential users). Liability clearly may be imposed 
in negligence for breaching a continuing duty to 
warn, but it is unclear whether strict liability will be 
imposed under these circumstances.

Vendor or Distributor

The same elements of proof and same jury instruc-
tion as for “Manufacturing Defect,” but see “Joint 
and/or Several Liability,” supra.

Proof in Negligence Actions
Pattern Jury Instructions

Pattern instructions for negligence actions are avail-
able at N.Y. Pattern Jury Instructions 2:125 Civ. (3d 
ed. 2013).

Design or Manufacturing Defect

In a negligence claim, the focus is on the reason-
ableness of the manufacturer’s conduct in placing 
the product into the stream of commerce. Small v. 
Keneston, 870 N.Y.S.2d 547 (N.Y. App. Div. 2008); 
Bombara v. Rogers Bros. Corp., 734 N.Y.S.2d 617 (N.Y. 
App. Div. 2001).
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A manufacturer of a product that is reasonably 
certain to be dangerous if defectively made (i.e., 
designed, manufactured, or marketed) owes a duty 
to exercise reasonable care in its design and manu-
facture so that the product will be reasonably safe 
for its normal uses. A plaintiff must establish that 
the product was defective at the time it was placed 
on the market by the defendant, and that the defen-
dant failed to exercise reasonable care in making the 
product, or inspecting or testing it for defects; or that 
although the defendant exercised reasonable care 
in making, inspecting and testing the product, he 
learned of the defect before the product was placed 
on the market. N.Y. Pattern Jury Instructions Civ. 
2:125.

Failure to Warn

A negligent failure to warn case is distinguished 
from a strict liability case by its focus on the rea-
sonableness of the manufacturer’s conduct, rather 
than on the product itself. Accordingly, a plaintiff 
need not show that a defendant “knew or should 
have known of the harmful character of the product 
without a warning.” Lancaster Silo & Block Co. v. N. 
Propane Gas Co., 427 N.Y.S.2d 1009, 1015 (N.Y. App. 
Div. 1980). “[A] person may be negligent because he 
or she fails to warn another of known dangers or, 
in some cases, of those dangers [of] which he [or 
she] had reason to know.” Chambers v. Evans, 961 
N.Y.S.2d 693, 694 (N.Y. App. Div. 2013).

As a practical matter, negligence and strict liabil-
ity are submitted for jury consideration concurrently. 
The intellectual distinction between the two theories 
is recognized merely as an abstraction. Frederick v. 
Niagara Mach. & Tool Works, 486 N.Y.S.2d 564 (N.Y. 
App. Div. 1985). See Coleson v. Janssen Pharm., Inc., 
251 F. Supp. 3d 716, 720 (S.D.N.Y. 2017); Estrada v. 
Berkel Inc., 789 N.Y.S.2d 172, 173 (N.Y. App. Div. 
2005) (“New York views negligence and strict liabil-
ity claims as equivalent”). See generally “Strict Liabil-
ity: Failure to Warn,” supra.

Distributor or Vendor

A retailer or wholesaler may be held liable for neg-
ligence if the seller knows or should know that the 
product, when put to its intended use, is likely to be 
dangerous if defectively made. The seller may also be 
liable if it fails to exercise reasonable care to see that 

the product when delivered is safe for its intended 
use. N.Y. Pattern Jury Instructions Civ. 2:145.

Evidence
Qualification of Expert Witness
In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579 (1993), the United States Supreme Court 
set the standard for admitting scientific testimony 
in federal trials. The Court held that the adoption of 
the Federal Rules of Evidence superseded the Frye v. 
United States test in federal actions. Note at the out-
set, however, that New York courts are not bound by, 
nor do they rely on, the Daubert principles.

The Daubert test requires that an expert testify 
as to “scientific knowledge.” “Scientific” implies “a 
grounding in the methods and procedures of sci-
ence.” “[K]nowledge” implies “more than [a] subjec-
tive belief or unsupported speculation.” Daubert, 509 
U.S. at 590. Thus, to qualify as scientific knowledge, 
an inference or assertion must evolve from the scien-
tific method. Id.

The trial judge must ensure that scientific evi-
dence is reliable and relevant. He or she must assess 
whether the proffered testimony is based on sci-
entific knowledge and whether the testimony will 
assist the trier of fact to understand evidence or to 
determine a fact in issue. Id. at 591. Factors that 
may bear on the trial court’s assessment include: 
whether the theory or technique can be and has been 
tested; whether the theory or techniques has been 
subjected to peer review and publication; the known 
or potential error rate of the technique; and whether 
the technique has attracted acceptance within the 
relevant scientific community. Id. at 592–93.

If the expert fails to satisfy the Daubert require-
ments, his or her testimony is inadmissible. Relief 
may be sought in a motion for summary judgment, 
through a motion in limine, in a preliminary hear-
ing, or during voir dire of the witness at trial.

New York state courts continue to follow the test 
established in Frye v. United States, 293 F. 1013 (D.C. 
Cir. 1923). “[T]he thing from which the deduction is 
made must be sufficiently established to have gained 
general acceptance in the particular field in which it 
belongs.” Id. at 1014; Matter of N.Y.C. Asbestos Litig., 
48 N.Y.S.3d 365, 371–72 (App. Div. 2017); see also 
Krackmalnik v. Maimonides Med. Ctr., 37 N.Y.S.3d 
911, 912 (N.Y. App. Div. 2016) (finding that an expert 
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opinion was not based on novel theories, so did 
not warrant a preliminary Frye hearing); State v. 
Donald G., 56 Misc. 3d 1208(A) (N.Y. Sup. Ct. 2017) 
(holding that a diagnosis is not generally reliable 
in the relevant scientific community if “a heated 
controversy continues to exist on whether [it] is a 
generally accepted diagnosis. ‘Where controversy 
rages, a court may conclude that no consensus has 
been reached.’”).

See Selig v. Pfizer, Inc., 735 N.Y.S.2d 549 (N.Y. App. 
Div. 2002), in which the court found that plaintiff’s 
expert hypothesis that Viagra causes heart attacks 
in men with preexisting cardiac conditions is not 
generally accepted in the pertinent medical com-
munity. See, e.g., In re Neurontin Prod. Liab. Litig., 
897 N.Y.S.2d 671, 2009 N.Y. Misc. Lexis 1777, at *6 
(N.Y. Sup. Ct. 2009) (An expert opinion on causation 
will be excluded where it is unsupported by any 
scientific studies or medical literature or where the 
literature is plainly insufficient to support the opin-
ion). Selig is cited in the Frye context frequently. See 
Nonnon v. City of New York, 819 N.Y.S.2d 705 (N.Y. 
App. Div. 2006) (scientific methodology utilized to 
causally relate plaintiff’s cancer to a local landfill 
was not novel, and therefore there was no need to for 
plaintiff’s epidemiological reports and toxicological 
submissions to undergo a Frye analysis); see also Zito 
v. Zabarsky, 812 N.Y.S.2d 535, 537 (N.Y. App. Div. 
2006) (holding that the lower court correctly applied 
Frye to the novel science of causally relating exces-
sive doses of Zocor and the onset of polymyositis, 
but that Frye was applied too restrictively). In Zito, 
the court found that the “trial court improperly pre-
cluded the plaintiff’s experts’ testimony on the basis 
that no medical literature expressly reported a causal 
nexus between an excessive dose of Zocor and the 
onset of polymyositis.” Zito, 812 N.Y.S.2d at 537.

Spoliation of Evidence
Litigants have a duty to preserve the integrity of evi-
dence. Breach of that duty may result in any of the 
following sanctions: costs; additional discovery of an 
expert; an adverse inference; striking of a pleading; 
granting of an order of preclusion; and dismissal.

Under the common law, “[s]poliation is the 
destruction of evidence. Although originally defined 
as the intentional destruction of evidence arising 
out a party’s bad faith, the law concerning spoliation 
has been extended to the non- intentional destruc-

tion of evidence.” Kirkland v. N.Y. City Hous. Auth., 
666 N.Y.S.2d 609, 611 (N.Y. App. Div. 1997); see also 
Malouf v. Equinox Holdings, Inc., 969 N.Y.S.2d 804 
(N.Y. Sup. Ct. 2012) (where the court applied the 
Kirkland standard for spoilage of evidence). Spoli-
ation sanctions are “not limited to cases where the 
evidence was destroyed willfully or in bad faith, 
since a party’s negligent loss of evidence can be 
just as fatal to the other party’s ability to present a 
defense.” Suitieri v. City of New York, 669 N.Y.S.2d 
589, 590 (N.Y. App. Div. 1998); see also DiDomenico 
v. C&S Aeromatik Supplies, Inc., 682 N.Y.S.2d 452, 
459 (N.Y. App. Div. 1998) (“this sanction has been 
applied even if the destruction occurred through 
negligence rather than willfulness….”).

Under New York law, therefore, when a party 
negligently loses or intentionally destroys key evi-
dence, thereby depriving the non- responsible party 
of the opportunity to prove its claim or defense, the 
responsible party may be sanctioned by the striking 
of its pleading. See Baglio v. St. John’s Queens Hosp., 
755 N.Y.S.2d 427 (N.Y. App. Div. 2003); Favish v. 
Tepler, 741 N.Y.S.2d 910 (N.Y. App. Div. 2002); Long 
Island Diagnostic Imaging, P.C. v. Stony Brook Diag-
nostic Assocs., 728 N.Y.S.2d 781 (N.Y. App. Div. 2001); 
Puccia v. Farley, 699 N.Y.S.2d 576 (N.Y. App. Div. 
1999); Suitieri, 699 N.Y.S.2d 589; Mudge, Rose, Guth-
rie, Alexander & Ferdon v. Penguin Air Conditioning 
Corp., 633 N.Y.S.2d 493 (N.Y. App. Div. 1995); but see 
Cioffi v. S.M. Foods, Inc., 36 N.Y.S.3d 475, 482 (N.Y. 
App. Div. 2016) (holding that a negative inference 
charge was appropriate, rather than striking the 
defendants’ answer, because the plaintiffs did not 
demonstrate defendants’ destruction of evidence was 
willful rather than merely negligent).

Recall Campaigns
New York courts permit discovery of all evidence 
“material and necessary” to the prosecution or 
defense of an action; therefore, recall campaign 
documentation may be discoverable if the plain-
tiff can establish that the recall involved a similar 
model product. Kadan v. Volkswagen of Am., Inc., 
515 N.Y.S.2d 332 (N.Y. App. Div. 1987). Even if the 
recall campaign was related to a different component 
part of the product (as compared to the allegedly 
defective part), all memoranda, reports, and investi-
gative files regarding the recall may be discoverable. 
Id. Recall letters may be admissible to prove that a 
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defect may have existed at the time the product left 
the manufacturer’s control. See Iadicicco v. Duffy, 
401 N.Y.S.2d 557 (N.Y. App. Div. 1978). Recall letters 
are not admissible, however, to prove that the sub-
ject product is defective; a jury instruction to the 
contrary is reversible error. Barry v. Manglass, 389 
N.Y.S.2d 870, 877 (N.Y. App. Div. 1976).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service of a summons or a third-party summons 
must be preceded by the filing of process, with the 
clerk of the county where the action is to be com-
menced. N.Y. C.P.L.R. 306-a. (Consol. 2017).

Service upon a corporation may be accomplished 
by personally serving an officer, director, manag-
ing or general agent, or cashier or assistant cashier 
authorized by appointment or by law to accept ser-
vice. N.Y. C.P.L.R. 311 (Consol. 2017).

The Secretary of State is deemed an agent for 
receipt of process for domestic or authorized foreign 
corporations. Service may be made by serving the 
Secretary of State with duplicate copies of process. 
N.Y. Bus. Corp. Law §306 (Consol. 2017).

In addition, an unauthorized corporation may be 
served through the Secretary of State. This service 
will be sufficient if notice of filing with the Secretary 
of State and a copy of the process are personally 
served upon the foreign corporation or sent by regis-
tered mail, return receipt requested, to the post office 
address on file with the jurisdiction of the entity’s 
incorporation. Proof of such service is to be filed 
within 30 days of receipt of the return receipt or of 
return of the original envelope mailed with a nota-
tion by the post office authorities that acceptance 
was refused. Service of process is complete ten days 
after filing proof of such service. N.Y. Bus. Corp. Law 
§307 (Consol. 2017).

New York law also provides for “personal service 
by mail.” N.Y. C.P.L.R. 312-a (Consol. 2017). It pro-
vides that service may be made by ordinary mail. If 
the defendant is willing to accept service, a form is 

completed acknowledging receipt; if the defendant 
is unwilling, the plaintiff must effect service in one 
of the more traditional manners and may tax the 
defendant with the expense incurred to make tradi-
tional service.

Answer Time
An answer must be interposed within 20 days after 
service of the summons if personal service was 
effected. Or, it must be interposed within 30 days 
after the completion of service if an alternate method 
has been employed to effect service on the defendant. 
N.Y. C.P.L.R. 320 (Consol. 2017).

Particularity with which Affirmative 
Defenses must be Raised
Affirmative defenses must be set forth in the defen-
dant’s answer with specificity as to the legal basis 
of the defense, although the factual circumstances 
underlying the defense need not be set forth. N.Y. 
C.P.L.R. 3018(b) (Consol. 2017).
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