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P roducts liability actions in North Carolina are 
governed by both the common law and the 

North Carolina General Statutes (N.C. Gen. Stat.). 
The applicable statutory provisions are contained in 
the Products Liability Act, North Carolina General 
Statutes Chapter 99B, and the Uniform Commercial 
Code, North Carolina General Statutes Chapter 25.

North Carolina does not recognize strict liability 
in products liability cases. N.C. Gen. Stat. Ann. §99B-
1.1 (West 2017) (“There shall be no strict liability 
in tort in product liability actions.”); Smith v. Fiber 
Controls Corp., 268 S.E.2d 504, 509–10 (N.C. 1980). 
Therefore, in order to recover, a plaintiff’s claim must 
be based on negligence, breach of warranty, or both. 
Maybank v. S.S. Kresge Co., 266 S.E.2d 409, 411 (N.C. 
Ct. App. 1980), aff’d in relevant part, 273 S.E.2d 681, 
683 (N.C. 1981). In many respects, breach of war-
ranty in North Carolina resembles strict liability in 
other jurisdictions.

The Products Liability Act defines, at North Car-
olina General Statutes Section 99B-1(3), a “products 
liability action” as:

[A]ny action brought for or on account of 
personal injury, death or property damage 
caused by or resulting from the manufacture, 
construction, design, formulation, develop-
ment of standards, preparation, processing, 
assembly, testing, listing, certifying, warning, 
instructing, marketing, selling, advertising, 
packaging, or labeling of any product.

The defenses set forth in the Products Liability Act 
are applicable to any products liability action. There-
fore, they can be raised in cases based on negligence 
and breach of warranty. See Morrison v. Sears, Roe-
buck & Co., 354 S.E.2d 495, 499 (N.C. 1987). Addi-
tionally, North Carolina General Statutes Section 
99B-1.2 specifically states that the defenses in the Act 
“shall apply to claims for breach of warranty unless 
expressly excluded under this Chapter.”

Restatement (Third) of Torts: 
Products Liability
To date, the Third Restatement appears to have had 
little, if any, influence on North Carolina products 
liability law. No North Carolina court has yet made 
reference to the Third Restatement in a products 
liability case. In 1995, the North Carolina Legisla-
ture enacted a number of amendments to the North 
Carolina Products Liability Act. Consistent with its 
traditional cautious progress in the products liability 
arena, the 1995 Legislature essentially codified well- 
established North Carolina common law.

Available Defenses
Assumption of Risk
North Carolina General Statutes Section 99B-4 states 
that no manufacturer or seller shall be liable in any 
products liability action if:

(2) The user knew of or discovered a defect 
or dangerous condition of the product 
that was inconsistent with the safe use of 
the product, and then unreasonably and 
voluntarily exposed himself or herself to 
the danger, and was injured by or caused 
injury with that product….

Comparative Fault/Contributory Fault
North Carolina is one of the few states that continue 
to apply contributory negligence as a complete bar 
to recovery in a negligence action. The defense is 
codified by the Products Liability Act for products 
liability actions. N.C. Gen. Stat. Ann. §99B-4(3) 
(West 2017). See also Nicholson v. Am. Safety Util. 
Corp., 488 S.E.2d 240, 244 (N.C. 1997) (noting that 
the statute “does not create a different rule for prod-
ucts liability actions; it clarifies the common law 
contributory negligence standard with respect to 
these actions.”); Smith v. Fiber Controls Corp., 268 
S.E.2d 504, 506 (N.C. 1980); Bryant v. Adams, 448 
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S.E.2d 832 (N.C. Ct. App. 1994). Accordingly, con-
tributory negligence can be raised in both negligence 
and breach of warranty cases. N.C. Gen. Stat. Ann. 
§99B-4 (West 2017); Swain v. Preston Falls E., L.L.C., 
576 S.E.2d 699 (N.C. Ct. App. 2003); Steelcase, Inc. v. 
Lilly Co., 379 S.E.2d 40 (N.C. Ct. App.), cert. denied, 
385 S.E.2d 530 (N.C. 1989).

Contributory negligence is conduct by the plaintiff 
that fails to conform to an objective or reasonable 
standard of care, and which is a proximate cause of 
the injury. N.C. Gen. Stat. Ann. §99B-4 (West 2017) 
(“The claimant failed to exercise reasonable care 
under the circumstances in the use of the product, 
and such failure was a proximate cause of the occur-
rence that caused the injury or damage complained 
of.”); Smith, 268 S.E.2d at 507. Contributory negli-
gence may bar the plaintiff’s recovery in cases based 
upon defective design, defective manufacture, and 
the failure to warn. Smith, 268 S.E.2d at 509; Champs 
Convenience Stores, Inc. v. United Chem. Co., 406 
S.E.2d 856 (N.C. 1991).

Seat Belts—Failure to Use
Passengers are required by law to use seat belts in 
North Carolina. N.C. Gen. Stat. Ann. §20-135.2A(a) 
(West 2017). However, evidence of a person’s failure 
to wear a seat belt is inadmissible in any criminal 
or civil case, except one charging a violation of the 
mandatory use statute or where the evidence is 
being used “as justification for the stop of a vehicle 
or detention of a vehicle operator or passengers.” Id. 
§20-135.2A(d).

Drivers are also required to secure children under 
the age of sixteen in a child passenger restraint 
system. N.C. Gen. Stat. Ann. §20-137.1(a) (West 
2017). Any child under the age of eight who weighs 
less than 80 pounds must be “properly secured in 
a weight- appropriate child passenger restraint sys-
tem.” Id. §20-137.1(a1). If the vehicle has a passenger- 
side front air bag as well as a rear seat, any child 
under the age of five who weighs less than 40 pounds 
must be secured in a rear seat “unless the child 
restraint system is designed for use with air bags.” 
Id. If a vehicle has no appropriate spot to put a child 
passenger restraint system, “a child less than eight 
years of age and between 40 and 80 pounds may be 
restrained by a properly fitted lap belt only.” Id. For 
children aged eight to sixteen, therefore, the use of a 
seat belt complies with this statute.

Violation of Section 20-137.1 does not consti-
tute negligence per se or contributory negligence, 
and cannot be evidence of negligence or contribu-
tory negligence. N.C. Gen. Stat. Ann. §20-137.1(d) 
(West 2017).

Helmets—Failure to Use
All motorcycle operators and passengers are required 
to wear safety helmets in North Carolina. The hel-
mets must be “of a type that complies with Federal 
Motor Vehicle Safety Standard (FMVSS) 218.” N.C. 
Gen. Stat. Ann. §20-140.4(a)(2) (West 2017). A vio-
lation of this statute may be considered evidence of 
contributory negligence but shall not be considered 
negligence per se or contributory negligence per se. 
Id. §20-140.4(b). This statute has been upheld by the 
North Carolina Supreme Court as a valid exercise of 
the General Assembly’s police power. State v. Ander-
son, 166 S.E.2d 49 (N.C. 1969).

Crashworthiness
The North Carolina Court of Appeals allowed an 
“enhanced injury” recovery to proceed under tra-
ditional joint and concurrent negligence theory in 
Warren v. Colombo, 377 S.E.2d 249 (N.C. Ct. App. 
1989). The court stopped short of adopting a new 
crashworthiness theory of recovery while acknowl-
edging that at times the initial accident might not 
be the sole proximate cause of the plaintiff’s inju-
ries. Under certain circumstances, those injuries 
are enhanced by the additional negligence of the 
manufacturer. It is up to the plaintiff to then present 
evidence as to apportionment of damages between 
defendants. This evidence must move beyond spec-
ulation and be sufficient enough to survive defen-
dant’s motions for summary judgment or directed 
verdict. Warren, 377 S.E.2d at 255; see also Murphey 
v. Georgia Pac. Corp., 417 S.E.2d 460 (N.C. 1992).

Misuse of Product
North Carolina General Statutes Section 99B-4(1) 
provides that no manufacturer or seller may be held 
liable in any products liability action if the product 
was used in a manner contrary to any express and 
adequate instructions or warnings delivered with, 
appearing on, or attached to the product or on its 
original container or wrapping, if the user knew 
or with the exercise of reasonable and diligent care 



Products Liability Defenses: A State-by-State Compendium   North Carolina   3

should have known of such instructions or warn-
ing[.] N.C. Gen. Stat. Ann. §99B-4(1) (West 2017).

Essentially, the statute codifies North Carolina’s 
contributory negligence rule in the context of prod-
ucts liability cases. However, in at least one case 
where the purchaser failed to read those warnings 
but instead followed the seller’s oral directions, 
resulting in injury, the North Carolina Supreme 
Court held that whether the purchaser’s actions were 
reasonable was a question for the jury. Champs Con-
venience Stores, Inc. v. United Chem. Co., 406 S.E.2d 
856 (N.C. 1991). Additionally, the plaintiff is not con-
tributorily negligent for misuse if the instructions 
or warnings themselves were inadequate, or if the 
plaintiff failed to read the instructions and that fail-
ure was reasonable under the circumstances. Bryant 
v. Adams, 448 S.E.2d 832 (N.C. Ct. App. 1994), review 
denied, 454 S.E.2d 647 (N.C. 1995).

Unanticipated, Unforeseeable, 
or Unintended Use
Using a product in a way different from that “orig-
inally… intended by the manufacturer” constitutes 
an alteration or modification of the product under 
North Carolina General Statutes Section 99B-3(a), 
which states that no manufacturer or seller may be 
held liable for damages proximately caused by an 
alteration or modification of the product by another 
party after the product left the manufacturer’s con-
trol. However, where that different use was made per 
the manufacturer’s or seller’s instructions or was 
made with its express consent, liability may exist. Id.

Section 99B-4(3) provides that a manufacturer is 
not liable if the claimant fails to exercise reasonable 
care in the use of the product and that failure was a 
proximate cause of his injury. Thus, to the extent the 
claimant’s unanticipated, unforeseeable, or unin-
tended use was also unreasonable, the contributory 
negligence defense would apply.

Alteration of Product
Under North Carolina General Statutes Section 99B-
3(a), no manufacturer or seller may be held liable 
for damages proximately caused by the alteration or 
modification of the product by another party after 
the product left the manufacturer’s control. The stat-
ute provides two exceptions to this rule: when the 
alteration or modification was made per the manu-

facturer’s or seller’s instructions or was made with 
its express consent. Id. “Alteration or modification” 
includes “changes in the design, formula, function, 
or use of the product from that originally designed, 
tested, or intended by the manufacturer” as well as 
“failure to observe routine care and maintenance,” 
but not “ordinary wear and tear.” N.C. Gen. Stat. 
Ann. §99B-3(b) (West 2017). See also Phillips v. Rest. 
Mgmt. of Carolina, L.P., 552 S.E.2d 686 (N.C. Ct. 
App. 2001) (under N.C. Gen. Stat. §99B-3, restaurant 
corporation not liable for breach of implied warranty 
of merchantability, even though restaurant employee 
spat in plaintiff’s food; food was altered in a man-
ner not originally intended by corporation after it 
left corporation’s control and without corporation’s 
consent); Rich v. Shaw, 391 S.E.2d 220 (N.C. Ct. 
App. 1990).

Section 99B-4(3) provides that a manufacturer is 
not liable if the claimant fails to exercise reasonable 
care in the use of the product and that failure was 
a proximate cause of his injury. Thus, to the extent 
the claimant’s alteration or modification was also 
unreasonable, the contributory negligence defense 
would apply.

Unavoidably Unsafe Products
Under the Products Liability Act, no manufacturer 
or seller can be held liable in a case premised on 
inadequate design or formulation “to the extent 
that it is based upon an inherent characteristic of 
the product that cannot be eliminated without sub-
stantially compromising the product’s usefulness or 
desirability and that is recognized by the ordinary 
person with the ordinary knowledge common to the 
community.” N.C. Gen. Stat. Ann. §99B-6(c) (West 
2017). In cases decided prior to the enactment of the 
Act, the North Carolina Court of Appeals stressed 
the use of reasonable care on the part of the manu-
facturer of such materials to reduce the risk of harm, 
as well as the necessity of adequate warnings to the 
consumer. Ziglar v. E.I. Du Pont de Nemours & Co., 
280 S.E.2d 510 (N.C. Ct. App. 1981); Davis v. Siloo 
Inc., 267 S.E.2d 354 (N.C. Ct. App. 1980).

Section 99B-6(d) relates specifically to prescrip-
tion drugs, and states that no manufacturer of such 
drugs “shall be liable in a product liability action on 
account of some aspect of the prescription drug that 
is unavoidably unsafe, if an adequate warning and 
instruction has been provided[.]”
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Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
There is no liability for the failure to warn about 
“an open and obvious risk or a risk that is a matter 
of common knowledge.” N.C. Gen. Stat. Ann. §99B-
5(b) (2016). Additionally, there is no duty to warn of 
dangers of which the plaintiff is aware. Strickland v. 
Dri-Spray Div. Equip. Dev., 275 S.E.2d 503 (N.C. Ct. 
App. 1981); Corprew v. Geigy Chem. Corp., 157 S.E.2d 
98 (N.C. 1967). In a situation where the buyer has 
inspected the product prior to purchasing it, there 
are no implied warranties with respect to defects 
that the inspection should have revealed. N.C. Gen. 
Stat. Ann. §25-2-316(3)(b) (West 2017).

Informed Intermediary
In litigation concerning prescription drugs, under 
North Carolina General Statutes Section 99B-5(c),

no manufacturer or seller of a prescription 
drug shall be liable in a products liability 
action for failing to provide a warning or 
instruction directly to a consumer if an 
adequate warning or instruction has been 
provided to the physician or other legally 
authorized person who prescribes or dispenses 
that prescription drug for the claimant unless 
the United States Food and Drug Administra-
tion requires such direct consumer warning or 
instruction to accompany the product.

Additionally, several federal court decisions in North 
Carolina have applied the informed intermediary 
defense and have held that the manufacturer of a 
prescription drug or medical device is not required 
to warn individual patients, if the manufacturer 
has provided such a warning to the treating physi-
cian. See Foyle v. Lederle Labs., 674 F. Supp. 530, 535 
(E.D.N.C. 1987); Padgett v. Synthes Ltd., 677 F. Supp. 
1329, 1335 (W.D.N.C. 1988), aff’d, 872 F.2d 418 (4th 
Cir. 1989).

Sealed Containers
North Carolina General Statutes Section 99B-
2(a) provides a defense for distributors and 
sellers of products in sealed containers under cer-
tain circumstances:

No product liability action, except an action 
for breach of express warranty, shall be com-
menced or maintained against any seller when 
the product was acquired and sold by the 

seller in a sealed container or when the prod-
uct was acquired and sold by the seller under 
circumstances in which the seller was afforded 
no reasonable opportunity to inspect the 
product in such a manner that would have or 
should have, in the exercise of reasonable care, 
revealed the existence of the condition com-
plained of, unless the seller damaged or mis-
handled the product while in his possession[.]

Under the plain language of the statute, a product 
need not have been in a sealed container for the 
defense to apply, so long as it was acquired and sold 
by the seller under circumstances in which the seller 
was afforded no reasonable opportunity to inspect 
the product. Jones v. GMRI, Inc., 551 S.E.2d 867, 870 
(N.C. Ct. App. 2001). Section 99B-2(a) is available as 
a defense to actions for breach of implied warranty. 
Morrison v. Sears, Roebuck & Co., 354 S.E.2d 495, 
498 (N.C. 1987).

The sealed container defense is not available to 
a seller who “holds himself out to the public as the 
manufacturer of a product” or otherwise “leads 
the public to believe that he is the manufacturer.” 
Warzynski v. Empire Comfort Sys., Inc., 401 S.E.2d 
801, 803–04 (N.C. Ct. App. 1991); see also Jones v. 
GMRI, Inc., 551 S.E.2d 867, 871 (N.C. Ct. App. 2001).

Furthermore, “[o]ne who puts out as his own 
product a chattel manufactured by another is subject 
to the same liability as though he were its manu-
facturer.” Warzynski, 401 S.E.2d at 804 (quoting 
Restatement (Second) of Torts §400).

Fault of Others
Before the enactment of the Products Liability Act, 
the rule was that each person whose negligence 
was a proximate cause of an injury was liable for 
the injury; a negligent person could be exonerated 
from liability only if the total proximate cause of the 
injury was attributable to another. Price v. Seaboard 
Air Line R.R. Co., 161 S.E.2d 590, 599 (N.C. 1968); 
see also Adams v. Mills, 322 S.E.2d 164, 172–73 (N.C. 
1984). This rule has been modified slightly by the 
Products Liability Act: under North Carolina Gen-
eral Statutes Section 99B-3(a), no manufacturer or 
seller may be held liable for damages proximately 
caused by the alteration or modification of the prod-
uct by another party. See Phillips v. Rest. Mgmt. of 
Carolina, L.P., 552 S.E.2d 686 (N.C. Ct. App. 2001); 
Rich v. Shaw, 391 S.E.2d 220 (N.C. Ct. App. 1990).
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Preemption
Federal law can preempt state tort law claims. In 
Hopkins v. CIBA- GEIGY Corp., the plaintiff sued the 
defendant- manufacturer, claiming that inadequate 
labeling of a pesticide damaged his crops. 432 S.E.2d 
142 (N.C. Ct. App. 1993). The court found that the 
defendant’s label had complied with the Federal 
Insecticide, Fungicide and Rodenticide Act, and that 
FIFRA preempted state law claims based upon inad-
equate labeling. Id. at 145.

Compliance with Standards
Under the Products Liability Act, the fact that a 
product conformed to “applicable government stan-
dard[s]” in effect when it left the manufacturer’s 
control must be considered in an action based on 
inadequate design or formulation. N.C. Gen. Stat. 
Ann. §99B-6(b) (West 2017). That the labeling on 
drugs complied with federal Food and Drug Admin-
istration standards must also be considered in an 
inadequate design or formulation case. Id.

Proof that the defendant complied with govern-
mental standards may likewise be instructive in 
assessing a product’s merchantability. Goodman v. 
Wenco Foods, Inc., 423 S.E.2d 444 (N.C. 1992); Coffer 
v. Standard Brands, Inc., 226 S.E.2d 534 (N.C. Ct. 
App. 1976). However, proof of compliance does not 
automatically bar recovery for breach of warranty. 
Reid v. Eckerds Drugs, Inc., 253 S.E.2d 344, 349 (N.C. 
Ct. App.), review denied, 257 S.E.2d 219 (N.C. 1979). 
Compliance with standards is also evidence of due 
care in a products liability case based on negligence. 
Collingwood v. Gen. Elec. Real Estate Equities, Inc., 
376 S.E.2d 425 (N.C. 1989).

Government Contractor Defense
Contractors who are acting under the direction of 
the United States government are protected from 
liability in tort. Yearsley v. W.A. Ross Constr. Co., 309 
U.S. 18 (1940). The Fourth Circuit has held that a 
contractor may not be held liable for a design defect 
in a products liability case, based upon negligence or 
breach of warranty, if the United States government 
approved reasonably detailed specifications. Tozer v. 
LTV Corp., 792 F.2d 403 (4th Cir. 1986), cert. denied, 
487 U.S. 1233 (1988).

The North Carolina courts have not specifically 
addressed the government contractor defense in the 

context of products liability. In a warranty context, 
however, proof that a defendant complied with appli-
cable governmental standards is evidence that is 
pertinent to whether there was a breach of warranty. 
Goodman v. Wenco Foods, Inc., 423 S.E.2d 444 (N.C. 
1992). Evidence of compliance with statutory stan-
dards is likewise evidence of due care in a negligence 
case, Collingwood v. Gen. Elec. Real Estate Equities, 
Inc., 376 S.E.2d 425 (N.C. 1989), but there is “no 
authority in this State which recognizes a contrac-
tor’s right to assert governmental immunity in a neg-
ligence claim which arises out of the performance of 
a contract with the State.” Knighten v. Barnhill Contr. 
Co., 468 S.E.2d 564, 566 (N.C. Ct. App. 1996). The 
Products Liability Act requires that evidence of com-
pliance with government standards be considered in 
inadequate design and formulation cases. N.C. Gen. 
Stat. Ann. §99B-6(b)(3) (West 2017).

State-of-the-Art
The North Carolina courts have not specifically 
addressed the question of whether “state-of-the-art” 
is available as a defense in a products liability action. 
However, the Court of Appeals has held that a trial 
court did not err in refusing to instruct the jury 
on state-of-the-art in an asbestos case, where the 
instruction that was given fully and fairly presented 
the controverted issues. Rowan County Bd. of Educ. 
v. U.S. Gypsum Co., 407 S.E.2d 860 (N.C. Ct. App. 
1991). This at least implies that it could be raised, if 
warranted by the facts.

In a negligence action, a manufacturer is under a 
duty to use reasonable care in the design and man-
ufacture of its products. Goodman v. Wenco Foods, 
Inc., 423 S.E.2d 444 (N.C. 1992). If the product caus-
ing the plaintiff’s injury was state-of-the-art at the 
time of the product’s design and manufacture, this 
should be some evidence that the standard of care 
was complied with. However, state-of-the-art would 
arguably not be applicable in a breach of warranty 
case, because such evidence would not negate any of 
the required elements.

Additionally, under the Products Liability Act, 
no prescription drug manufacturer can be held 
liable for inadequate design or formulation “on 
account of some aspect” of the drug that is “unavoid-
ably unsafe” as long as adequate warnings were 
given. N.C. Gen. Stat. Ann. §99B-6(d) (West 2017). 
“Unavoidably unsafe” means “in the state of techni-
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cal, scientific, and medical knowledge generally pre-
vailing at the time the product left the control of its 
manufacturer, an aspect of the product that caused 
the claimant’s harm was not reasonably capable of 
being made safe.” Id. This defense is, however, not 
available in a case based on the failure to warn. N.C. 
Gen. Stat. Ann. §99B-6(e) (West 2017).

Privity of Contract
Privity of contract between the manufacturer and 
the plaintiff is not an essential element of a products 
liability claim based on negligence. Corprew v. Geigy 
Chem. Corp., 157 S.E.2d 98, 106 (N.C. 1967). The 
manufacturer is liable for reasonably foreseeable 
injuries to all third parties, regardless of privity.

The requirement that there be privity has also 
been limited in breach of implied warranty actions. 
North Carolina General Statutes Section 99B-
2(b) provides:

A claimant who is a buyer, as defined in the 
Uniform Commercial Code, of the product 
involved, or who is a member or a guest of a 
member of the family of the buyer, a guest of 
the buyer, or an employee of the buyer may 
bring a product liability action directly against 
the manufacturer of the product involved for 
breach of implied warranty; and the lack of 
privity of contract shall not be grounds for the 
dismissal of such action.

See also DeWitt v. Eveready Battery Co., 565 
S.E.2d 140, 147 (N.C. 2002); Bernick v. Jurden, 293 
S.E.2d 405, 414 (N.C. 1982). However, “[p]rivity 
is still required in an action for breach of implied 
warranties that seeks recovery for economic loss.” 
Atl. Coast Mech., Inc. v. Arcadis, Geraghty & Miller 
of N.C., Inc., 623 S.E.2d 334, 339 (N.C. Ct. App. 
2006); see also Energy Investors Fund, L.P. v. Metric 
Constructors, Inc., 525 S.E.2d 441, 446 (N.C. 2000). 
That is, “[t]he Act is inapplicable to claims ‘where 
the alleged defects of the product manufactured by 
the defendant caused neither personal injury nor 
damage to property other than to the manufactured 
product itself.’” A.T.&T. Corp. v. Med. Review of N.C., 
876 F. Supp. 91, 95 (E.D.N.C. 1995) (quoting Reece 
v. Homette Corp., 429 S.E.2d 768, 769 (N.C. Ct. App. 
1993)). Thus, to bring a claim based on a breach of 
an implied warranty where the only injury alleged 
is purely economic loss, a showing of privity is 
still required.

Finally, privity of contract is not required in 
a products liability action based on breach of an 
express warranty. Alberti v. Manufactured Homes, 
Inc., 407 S.E.2d 819, 825 (N.C. 1991). Express warran-
ties also extend to the buyer’s family, household, and 
guests. N.C. Gen. Stat. Ann. §25-2-318 (West 2017).

Disclaimers of Liability
The Uniform Commercial Code as enacted in North 
Carolina allows for exclusion or modification of 
warranties. N.C. Gen. Stat. Ann. §25-2-316 (West 
2017); see also Tyson v. Ciba- Geigy Corp., 347 S.E.2d 
473 (N.C. Ct. App. 1986). However, disclaimers in 
products liability claims are subject to certain lim-
itations: First, a disclaimer of the implied warranty 
of merchantability is only permitted if it mentions 
“merchantability” and, in the event of a writing, is 
conspicuous. N.C. Gen. Stat. Ann. §25-2-316(2). Sec-
ond, a disclaimer of the implied warranty of fitness 
must be in writing and must be conspicuous. Id. 
Third, an express warranty cannot be disclaimed 
as a general rule because disclaimers will be incon-
sistent with the language creating the warranty. Id. 
§25-2-318.

In North Carolina, a person can contract to 
exempt himself or herself from liability for negli-
gence. Jordan v. E. Transit & Storage Co., 146 S.E.2d 
43, 48 (N.C. 1966). However, these contracts are not 
favored by law and are strictly construed against 
the party claiming exemption. Id.; see also Alston 
v. Monk, 373 S.E.2d 463, 466 (N.C. Ct. App. 1988). 
The cases on this issue involve primarily service 
contracts. Limitation of consequential damages for 
personal injuries in the case of consumer goods “is 
prima facie unconscionable but limitation of dam-
ages where the loss is commercial is not.” N.C. Gen. 
Stat. Ann. §25-2-719(3) (West 2017).

Failure to Mitigate Damages
“The rule in North Carolina is that an injured plain-
tiff, whether his case be tort or contract, must exer-
cise reasonable care and diligence to avoid or lessen 
the consequences of the defendant’s wrong.” Miller 
v. Miller, 160 S.E.2d 65, 73–74 (N.C. 1968). This 
rule applies in breach of warranty cases. Stimpson 
Hosiery Mills, Inc. v. Pam Trading Corp., 392 S.E.2d 
128, 133 (N.C. Ct. App. 1990).
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If the plaintiff fails to mitigate his damages, he 
cannot recover for any portion of the loss incident to 
such failure. “Failure to minimize damages does not 
bar the remedy; it goes only to the amount of dam-
ages recoverable.” Miller, 160 S.E.2d at 74.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
“The [Products Liability] Act is inapplicable to 
claims ‘where the alleged defects of the product 
manufactured by the defendant caused neither per-
sonal injury nor damage to property other than to 
the manufactured product itself.’” AT&T Corp. v. 
Med. Review of N.C., 876 F. Supp. 91, 94 (E.D.N.C. 
1995). Thus, for claims based on purely economic 
loss, general tort and contract principles apply. 
N.C. State Ports Auth. v. Lloyd A. Fry Roofing Co., 
240 S.E.2d 345, 353 (N.C. 1978), rejected in part on 
other grounds, Trustees of Rowan Technical College 
v. J. Hyatt Hammond Assocs., Inc., 328 S.E.2d 274 
(N.C. 1985).

The North Carolina Court of Appeals has held 
that purely economic losses are not recoverable 
under tort law. Chicopee, Inc. v. Sims Metal Works, 
Inc., 391 S.E.2d 211, 217 (N.C. Ct. App. 1990). There-
fore, if damage is only to the product itself, it is a 
simple breach of contract and there is no tort cause 
of action. Atl. Coast Mech., Inc., v. Arcadis, Ger-
aghty & Miller of N.C., Inc., 623 S.E.2d 334 (N.C. Ct. 
App. 2006).

Statutes of Limitation
The limitations period for personal injury is three 
years. N.C. Gen. Stat. Ann. §1-52(5) (West 2017). The 
period for wrongful death is two years. Id. §1-53(4). 
The statute of limitations under the U.C.C. for breach 
of warranty actions is four years. Id. §25-2-725. If 
the breach of warranty action concerns personal 
injury, however, the three-year period applies. 
Smith v. Cessna Aircraft Co., 571 F. Supp. 433, 436 
(M.D.N.C. 1983).

Unless otherwise provided by statute, actions 
“for personal injury or physical damage to claim-
ant’s property” do not accrue until “bodily harm 
to the claimant or physical damage to his property 
becomes apparent or ought reasonably to have 
become apparent to the claimant, whichever event 
first occurs[,]” and such claims must be brought 

within three years of the time of accrual, North Car-
olina General Statutes Section 1-52(16), subject to the 
statute of repose, discussed infra.

North Carolina General Statutes Section 1-53(4) 
provides that wrongful death claims must be 
brought within two years of the date of death, but 
if the decedent would have been barred by the 
provisions of Section 1-52(16) from bringing a per-
sonal injury action, no wrongful death action may 
be brought.

Statutes of Repose
There is a statute of repose in North Carolina that 
applies to products liability actions based on negli-
gence or breach of warranty. The previous statute, 
North Carolina General Statutes Section 1-50(6), set 
a six-year cap on such actions; that statute has been 
repealed and replaced with North Carolina General 
Statutes Section 1-46.1(1), which states:

No action for the recovery of damages for 
personal injury, death, or damage to property 
based upon or arising out of any alleged defect 
or any failure in relation to a product shall be 
brought more than 12 years after the date of 
initial purchase for use or consumption.

Section 1-46.1 applies to all causes of actions that 
accrued on or after October 1, 2009. As the only 
alteration to the wording of the statute is changing 
“six years” to “12 years,” the other aspects of law sur-
rounding the statute presumably remain unchanged: 
A negligence claim for personal injury that is based 
on a defendant manufacturer’s failure to warn of 
its product’s defects is subject to the twelve-year 
products liability statute of repose set forth in North 
Carolina General Statutes Section 1-46.1(1). Vogl v. 
LVD Corp., 514 S.E.2d 113 (N.C. Ct. App. 1999). The 
legislature intended the statute of repose to establish 
a fixed cut-off date, after which all products liability 
cases are barred. Lindsay v. Pub. Serv. Corp. of N.C., 
Inc., 725 F. Supp. 278 (W.D.N.C. 1989), aff’d, 924 F.2d 
1052 (4th Cir. 1991).

The statute of repose period begins to run from 
the sale of the final product, not from the time when 
the component part is purchased for inclusion into 
the larger product. Chicopee, Inc. v. Sims Metal 
Works, Inc., 391 S.E.2d 211, 214 (N.C. Ct. App. 1990); 
cf. Henderson v. Park Homes Inc., 555 S.E.2d 926 
(N.C. Ct. App. 2001); Cacha v. Montaco, Inc., 554 
S.E.2d 388 (N.C. Ct. App. 2001).
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The statute of repose does not bar a claim to 
enforce a contractual warranty for a term that 
exceeds the repose period. Christie v. Hartley Con-
str., Inc., 766 S.E.2d 283, 284 (N.C. 2014).

Useful Safe Life
Chapter 99B of the North Carolina General Stat-
utes does not expressly include useful safe life 
as a defense to a products liability action. There 
are no reported cases assessing this defense in 
North Carolina.

Other Defenses
Professional Buyer

“[W]hen the buyer before entering into the contract 
has examined the goods or the sample or model as 
fully as he desired or has refused to examine the 
goods there is no implied warranty with regard to 
defects which an examination ought in the circum-
stances to have revealed to him[.]” N.C. Gen. Stat. 
Ann. §25-2-316(3)(b) (West 2017). In Southeastern 
Adhesives Co. v. Funder America, Inc., the pur-
chaser’s chemists inspected an order of resin prior 
to acceptance; the court noted that “[p]rofessional 
buyers ‘will be held to have assumed the risk as to 
all defects which a professional in the field ought to 
observe.’” 366 S.E.2d 505, 509 (N.C. Ct. App. 1988).

Time of Sale

Plaintiffs must prove that the product was not mer-
chantable at the time of the sale. Morrison v. Sears, 
Roebuck & Co., 354 S.E.2d 495, 497 (N.C. 1987). This 
requirement is akin to causation and connects the 
defendant to the unmerchantable product. The same 
“causation” requirement applies to breach of express 
warranty and breach of the warranty of fitness 
for a particular purpose. See Bailey v. LeBeau, 339 
S.E.2d 460 (N.C. Ct. App.), modified, 348 S.E.2d 524 
(N.C. 1986).

In certain circumstances, the evidence may per-
mit a “reasonable inference” that the product was 
not merchantable at the time of the sale. In Maybank 
v. S.S. Kresge Co., 266 S.E.2d 409, 412 (N.C. Ct. App. 
1980), aff’d in relevant part, 273 S.E.2d 681, 683 
(N.C. 1981), the court held that if the product was 
enclosed in its original container until use and noth-
ing occurred between the purchase and use of the 
product which would indicate that plaintiffs mishan-

dled, damaged, or altered the product, the evidence 
was sufficient to permit a reasonable inference that 
the product was not merchantable at the time of 
the sale.

The North Carolina Supreme Court has clarified 
that “a plaintiff need not prove a specific defect” at 
the time of sale, but may carry his burden of proof 
with circumstantial evidence. DeWitt v. Eveready 
Battery Co., 565 S.E.2d 140, 150 (N.C. 2002). Such 
circumstantial evidence includes: “(1) the malfunc-
tion of the product; (2) expert testimony as to a pos-
sible cause or causes; (3) how soon the malfunction 
occurred after the plaintiff first obtained the product 
and other relevant history of the product, such as its 
age, and prior usage by plaintiff and others, includ-
ing evidence of misuse, abuse, or similar relevant 
treatment; (4) similar incidents, when accompanied 
by proof of substantially similar circumstances and 
reasonable proximity in time; (5) elimination of 
other possible causes of the accident; and (6) proof 
tending to establish that the accident would not 
occur absent a manufacturing defect.” Id. at 151; see 
also Red Hill Hosiery Mill, Inc. v. MagneTek, Inc., 582 
S.E.2d 632 (N.C. Ct. App. 2003); Evans v. Evans, 569 
S.E.2d 303, 308 (N.C. Ct. App. 2002), review denied, 
577 S.E.2d 296 (N.C. 2003).

Damages and Joint Liability
Compensatory Damages
Recoverability

Compensatory damages are recoverable in a prod-
ucts liability action based upon negligence. In such a 
case, the plaintiff can recover damages to both per-
son and property. Corprew v. Geigy Chem. Corp., 157 
S.E.2d 98 (N.C. 1967).

In a breach of warranty action, both incidental 
and consequential damages are authorized by stat-
ute. N.C. Gen. Stat. Ann. §25-2-715 (West 2017). 
Consequential damages include compensatory 
damages for injury to person or property that prox-
imately resulted from the breach of warranty. Id. 
§25-2-715(2).

In actions for personal injury, damages for med-
ical expenses, lost wages, loss of future earning 
capacity, pain and suffering, scars, disfigurement, 
and loss of a body part are all recoverable. See N.C. 
Pattern Instructions (Civil) 810.02 (2012); Bost v. 
Metcalfe, 14 S.E.2d 648, 651 (N.C. 1941). Purely eco-
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nomic losses cannot be recovered in a products lia-
bility case. Chicopee, Inc. v. Sims Metal Works, Inc., 
391 S.E.2d 211, 216 (N.C. Ct. App. 1990).

Limitations

There are no limitations on the recovery of com-
pensatory damages; however, remittitur is available 
when the court believes a jury award is excessive, 
but only with the consent of the prevailing party. 
Gardner v. Harriss, 471 S.E.2d 447, 449 (N.C. Ct. 
App. 1996).

Punitive Damages
Insurability

A party can insure against punitive damages for 
negligent and intentional misconduct. Mazza v. Med. 
Mut. Ins. Co. of N.C., 319 S.E.2d 217, 220 (N.C. 1984); 
St. Paul Mercury Ins. Co. v. Duke Univ., 849 F.2d 133, 
136–37 (4th Cir. 1988).

Recoverability

Chapter 1D of the North Carolina General Statutes 
authorizes punitive damages for any claim arising 
on or after January 1, 1996. It allows the consid-
eration of a punitive damage award only after a 
compensation award has been made. N.C. Gen. 
Stat. Ann. §1D-15(a) (West 2017). It also requires a 
plaintiff to prove, by clear and convincing evidence, 
that fraud, malice, or willful or wanton conduct was 
related to the compensated injury. Id. §1D-15(b). Sec-
tion 1D-35 provides a list of factors to be considered 
in determining the amount. Id. §1D-35.

The Wrongful Death Act expressly allows for 
recovery of punitive damages that the decedent 
could have recovered, and recovery of punitive dam-
ages if the death was caused by malice or willful or 
wanton conduct. N.C. Gen. Stat. Ann. §28A-18-2(b)
(5) (West 2017).

Limitations

North Carolina places a cap of three times the 
amount of compensatory damages, or two hundred 
fifty thousand dollars ($250,000), whichever is 
greater, on all punitive damage awards. N.C. Gen. 
Stat. Ann. §1D-25(b) (West 2017). This cap does 
not apply to injuries resulting from the defendant’s 
operation of a motor vehicle, if the defendant’s 
actions would constitute the offense of driving while 

impaired as defined by North Carolina General Stat-
utes Sections 20-138.1, 20-138.2 or 20-138.5. Id. §1D-
26. Section 1D-25(b) has specifically been upheld as 
constitutional. Rhyne v. K-Mart Corp., 594 S.E.2d 1 
(N.C. 2004).

Contribution
The Uniform Contribution among Joint Tortfeasors 
Act (North Carolina General Statutes chapter 1B) 
grants a right of contribution among persons jointly 
or severally liable for injury to person or property 
or for wrongful death. N.C. Gen. Stat. Ann. §1B-1(a) 
(West 2017). Only a person who has paid more than 
his pro rata share of the common liability can exer-
cise the right of contribution, and one who has inten-
tionally caused or contributed to the injury has no 
right of contribution. Id. §1B-1(b), (c). A person who 
settles with the injured party has no right of contri-
bution. Id. §1B-1(d). A liability insurer who pays on 
behalf of its insured succeeds to the insured’s right 
of contribution. Id. §1B-1(e).

Indemnification
Indemnity shifts all liability from one party to 
another. Accordingly, indemnity is generally not 
applicable among joint tortfeasors because they are 
all at fault. Newsome v. Surratt, 74 S.E.2d 732 (N.C. 
1953). However, there are several exceptions to the 
general rule. First, a party whose liability is only 
derivative may obtain indemnity from the person 
who actually caused an injury. Id. Second, a second-
arily liable defendant is entitled to seek indemnity 
from a primarily liable tortfeasor. Edwards v. Ham-
mill, 138 S.E.2d 151 (N.C. 1964). In this situation, a 
party who has been actively negligent must indem-
nify one who was only passively negligent.

Indemnity is also available to a seller or distribu-
tor who purchased products from the manufacturer 
with express or implied warranties and resold them 
to consumers with the same warranties. Wilson v. 
E-Z Flo Chem. Co., 189 S.E.2d 221, 225 (N.C. 1972); 
McNair Constr. Co. v. Fogle Bros. Co., 307 S.E.2d 200, 
203–04 (N.C. Ct. App. 1983).

Joint and/or Several Liability
North Carolina recognizes joint and several liability, 
and has adopted the Uniform Contribution among 
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Joint Tortfeasors Act, found in Chapter 1B of the 
North Carolina General Statutes.

Successor Liability
North Carolina courts have recognized successor lia-
bility in products liability actions under certain cir-
cumstances. Generally, a corporation that purchases 
all, or substantially all, of the assets of another cor-
poration is not liable for the old corporation’s debts 
or liabilities. The exceptions to the general rule are 
as follows:

1) there is an express or implied agreement by 
the purchasing corporation to assume the 
debt or liability;

2) the transfer amounts to a de facto merger 
of the two corporations;

3) the transfer of assets was done for the pur-
pose of defrauding the corporation’s credi-
tors; or

4) the purchasing corporation is a “mere con-
tinuation” of the selling corporation in that 
the purchasing corporation has some of the 
same shareholders, directors, and officers.

Budd Tire Corp. v. Pierce Tire Co., 370 S.E.2d 267, 
269 (N.C. Ct. App. 1988). At least two North Carolina 
courts have recognized the viability of these excep-
tions in the products liability context. See Morgan v. 
Cavalier Acquisition Corp., 432 S.E.2d 915 (N.C. Ct. 
App. 1993); Bryant v. Adams, 448 S.E.2d 832 (N.C. 
Ct. App. 1994).

Market Share Liability
Although the North Carolina Supreme Court has not 
expressly adopted or rejected the theory of market 
share liability, a North Carolina federal court has 
forecast that the supreme court would not adopt any 
“exotic theories” such as market share, and would 
require plaintiffs to prove exposure to a particular 
product manufactured by a particular defendant. 
Griffin v. Tenneco Resins, Inc., 648 F. Supp. 964, 
966–67 (W.D.N.C. 1986). See Elledge v. Pepsi Cola 
Bottling Co. of Winston- Salem, 113 S.E.2d 435 (N.C. 
1960) (claim dismissed when plaintiff could not 
establish that the specific defendant had in fact bot-
tled the offending beverage); Wilder v. Amatex Corp., 
336 S.E.2d 66, 68 (N.C. 1985) (noting in asbestos case 
that “at trial plaintiff’s evidence must demonstrate 

that he was actually exposed to the alleged offend-
ing products”).

Economic Loss Rule
North Carolina has adopted the economic loss rule 
in product liability negligence actions, meaning that 
purely economic losses are not recoverable under 
tort law; rather, they are governed by contract law. 
Moore v. Coachmen Indus., Inc., 499 S.E.2d 772, 780 
(N.C. Ct. App. 1998); Chicopee, Inc. v. Sims Metal 
Works, Inc., 391 S.E.2d 211, 217 (N.C. Ct. App. 1990). 
“Economic losses” includes damages to the product 
itself. N.C. State Ports Auth. v. Lloyd A. Fry Roofing 
Co., 240 S.E.2d 345, 351 (N.C. 1978), rejected in part 
on other grounds, Trustees of Rowan Technical Col-
lege v. J. Hyatt Hammond Assocs., Inc., 328 S.E.2d 
274 (N.C. 1985); Atl. Coast Mech., Inc., v. Arcadis, 
Geraghty & Miller of N.C., Inc., 623 S.E.2d 334 (N.C. 
Ct. App. 2006). The rule “prohibits the purchaser of a 
defective product from bringing a negligence action 
against the manufacturer or seller of that product to 
recover purely economic losses sustained as a result 
of that product’s failure to perform as expected.” 
Ellis v. Louisiana- Pac. Corp., 699 F.3d 778, 783 (4th 
Cir. 2012) (quotations and citation omitted).

However, when no contractual privity exists 
between the parties, North Carolina courts do allow 
plaintiffs to pursue tort claims. See, e.g., Hospira 
Inc. v. Alphagary Corp., 671 S.E.2d 7, 14 (N.C. Ct. 
App. 2009). Further, “[w]here a defective product 
causes damage to property other than the product 
itself, losses attributable to the defective product are 
recoverable in tort rather than contract.” Moore, 499 
S.E.2d at 780; Carlson v. Branch Banking & Trust Co., 
473 S.E.2d 631, 635 (N.C. Ct. App. 1996) (“A failure 
to perform a contractual obligation is never a tort 
unless such nonperformance is also the omission of 
a legal duty.”) (quotations and citation omitted).

Elements of Plaintiff’s Case
North Carolina does not recognize strict liability in 
products liability cases. N.C. Gen. Stat. Ann. §99B-
1.1 (West 2017).

Proof in Warranty Actions
Pattern Jury Instructions

North Carolina has extensive pattern jury instruc-
tions applicable to products liability breach of war-
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ranty cases. N.C. Pattern Jury Instructions (Civil) 
741 et seq. (1999).

Implied Warranty of Merchantability

Under North Carolina General Statutes Section 25-2-
314, a plaintiff may bring an action for breach of the 
implied warranty of merchantability and, if success-
ful, may recover without proof of the defendant’s 
negligence. Reid v. Eckerds Drugs, Inc., 253 S.E.2d 
344, 347 (N.C. Ct. App.), review denied, 257 S.E.2d 
219 (N.C. 1979). To establish breach of the implied 
warranty of merchantability:

[A] plaintiff must prove, first that the goods 
bought and sold were subject to an implied 
warranty of merchantability; second, that the 
goods did not comply with the warranty in 
that the goods were defective at the time of 
the sale; third, that his injury was due to the 
defective nature of the goods; and fourth, that 
damages were suffered as a result.

Morrison v. Sears, Roebuck & Co., 354 S.E.2d 495, 
497 (N.C. 1987). See N.C. Gen. Stat. Ann. §25-2-314 
(West 2017). The plaintiff must also prove that notice 
was given of the breach of warranty within a reason-
able time. N.C. Gen. Stat. Ann. §25-2-607(3)(a) (West 
2017). The plaintiff may carry his or her burden by 
producing circumstantial evidence, including, “(1) 
the malfunction of the product; (2) expert testi-
mony as to a possible cause or causes; (3) how soon 
the malfunction occurred after the plaintiff first 
obtained the product and other relevant history of 
the product, such as its age, and prior usage by plain-
tiff and others, including evidence of misuse, abuse, 
or similar relevant treatment; (4) similar incidents, 
when accompanied by proof of substantially similar 
circumstances and reasonable proximity in time; (5) 
elimination of other possible causes of the accident; 
and (6) proof tending to establish that the accident 
would not occur absent a manufacturing defect.” 
DeWitt v. Eveready Battery Co., 565 S.E.2d 140, 150 
(N.C. 2002) (distinguished by Manley, 849 F.Supp.2d 
594 (E.D.N.C. 2012), finding plaintiff required to 
identify specific defective food with particularity); 
see also Red Hill Hosiery Mill, Inc. v. MagneTek, Inc., 
582 S.E.2d 632 (N.C. Ct. App. 2003); Evans v. Evans, 
569 S.E.2d 303, 308 (N.C. Ct. App. 2002), review 
denied, 577 S.E.2d 296 (N.C. 2003).

The implied warranty of merchantability arises 
in every sale of goods by a merchant. N.C. Gen. Stat. 

Ann. §25-2-314 (West 2017). This includes the sale 
of food or drink for human consumption. Goodman 
v. Wenco Foods, Inc., 423 S.E.2d 444 (N.C. 1992). In 
Phillips v. Rest. Mgmt. of Carolina, L.P., 552 S.E.2d 
686 (N.C. Ct. App. 2001), review denied, 560 S.E.2d 
132 (N.C. 2002), the Court of Appeals held that the 
plaintiff had presented evidence sufficient to survive 
a motion for summary judgment on his claim for 
breach of implied warranty of merchantability based 
upon the presence of human spit in his food, and his 
ingestion thereof. In so concluding, the court stated: 
“[w]e are aware of no binding authority requiring a 
physical injury, or even a physical manifestation of 
a mental injury, to support a claim for breach of an 
implied warranty of merchantability, and we decline 
to impose such a requirement.” 552 S.E.2d at 692–93.

A manufacturer’s failure to warn may form the 
basis of a claim for breach of an implied warranty of 
merchantability. See Reid, 253 S.E.2d at 348–49; Bry-
ant v. Adams, 448 S.E.2d 832 (N.C. Ct. App. 1994).

Particular Purpose

North Carolina law provides that a plaintiff may 
recover for breach of the implied warranty of fitness 
for a particular purpose. Under North Carolina Gen-
eral Statutes Section 25-2-315:

Where the seller at the time of contracting 
has reason to know any particular purpose 
for which the goods are required and that 
the buyer is relying on the seller’s skill or 
judgment to select or furnish suitable goods, 
there is unless excluded or modified… an 
implied warranty that the goods shall be fit for 
such purpose.

Any seller, not just a merchant, may be liable for a 
breach of this warranty. If the goods are not fit for 
the purpose for which they are sold, the seller is lia-
ble for all damages proximately resulting from the 
breach of warranty. To recover, the plaintiff must 
prove that the seller had reason to know of the pur-
pose for which the goods were to be used, and that 
the buyer was relying on the seller’s expertise. Fur-
thermore, the buyer must actually rely on the seller’s 
representations. N.C. Gen. Stat. Ann. §25-2-315, cmt. 
1 (West 2017).

Express Warranty

If a seller makes an affirmation of fact or prom-
ise to the buyer regarding the goods, provides a 
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description of the goods to the buyer, or provides a 
sample or model of the goods to the buyer, and that 
act becomes part of the basis of the bargain, then 
the affirmation, promise, or description creates an 
express warranty. N.C. Gen. Stat. Ann. §25-2-313 
(West 2017).

To recover for breach of express warranty, the 
plaintiff must establish that: (1) an express warranty 
was made; (2) the promise was relied upon by the 
plaintiff and was, therefore, the basis of the bargain; 
(3) the warranty was breached by the defendant; and 
(4) the breach was the proximate cause of the plain-
tiff’s damage. Hall v. T.L. Kemp Jewelry, Inc., 322 
S.E.2d 7 (N.C. Ct. App. 1984).

No specific intent of the seller or formal language 
is required to create an express warranty. Pake 
v. Byrd, 286 S.E.2d 588, 589 (N.C. Ct. App. 1982); 
Alberti v. Manufactured Homes, Inc., 407 S.E.2d 819 
(N.C. 1991). Whether an express warranty has been 
created is a question of fact. Pake, 286 S.E.2d at 589. 
However, statements that a mobile home would “last 
a lifetime” and that a nail gun was “safe” were insuf-
ficient to create an express warranty in North Caro-
lina. See Performance Motors v. Allen, 186 S.E.2d 161 
(N.C. 1972); Hollenbeck v. Ramset Fasteners, Inc., 148 
S.E.2d 287 (N.C. 1966).

Proof in Negligence Actions
To recover in a products liability action based on 
negligence, the plaintiff must establish the same 
elements as in any other negligence case. Warren v. 
Colombo, 377 S.E.2d 249 (N.C. Ct. App. 1989). This 
requires a showing that: (1) the defendant owed a 
duty to the plaintiff; (2) there was a breach of that 
duty; and (3) the plaintiff’s damages were proxi-
mately caused by the breach. McCollum v. Grove Mfg. 
Co., 293 S.E.2d 632 (N.C. Ct. App. 1982).

A manufacturer or seller is required to exercise 
the same degree of care as a reasonably prudent 
manufacturer or seller would exercise under the 
same or similar circumstances. Id. The determina-
tion as to what conduct complies with the standard 
of care is fact specific. Courts have held that ordi-
nary care may require supplying adequate directions 
or instructions, City of Thomasville v. Lease-Afex, 
Inc., 268 S.E.2d 190 (N.C. 1980), or providing proper 
warnings, Holley v. Burroughs Wellcome Co., 330 
S.E.2d 228 (N.C. Ct. App. 1985). Ordinary care may 
also include a duty to conduct reasonable tests and 

inspections to reveal obvious defects. Cockerham 
v. Ward, 262 S.E.2d 651, 654 (N.C. Ct. App.), cert. 
denied, 269 S.E.2d 622 (N.C. 1980). Res ipsa loquitur 
may be invoked in a products liability case based 
upon negligence. Husketh v. Convenient Sys., Inc., 
245 S.E.2d 507 (N.C. 1978).

Pattern Jury Instructions

North Carolina has extensive pattern jury instruc-
tions that cover negligence in general and in prod-
ucts liability cases. N.C. Pattern Jury Instructions 
(Civil) 741 et seq. (1999).

Design or Manufacturing Defect

Under the Products Liability Act, manufacturers and 
sellers are not liable for “inadequate design or for-
mulation” unless the plaintiff proves that the manu-
facturer or seller acted “unreasonably” in designing 
or formulating the product and that such conduct 
was the “proximate cause of the harm for which 
damages are sought.” N.C. Gen. Stat. Ann. §99B-6 
(West 2017). The plaintiff must also establish one of 
the following:

(1) At the time the product left the control 
of the manufacturer, the manufacturer 
unreasonably failed to adopt a safer, prac-
tical, feasible, and otherwise reasonable 
alternative design or formulation that 
could then have been reasonably adopted 
and that would have prevented or substan-
tially reduced the risk of harm without 
substantially impairing the usefulness, 
practicality, or desirability of the product.

(2) At the time the product left the control of 
the manufacturer, the design or formula-
tion of the product was so unreasonable 
that a reasonable person, aware of the 
relevant facts, would not use or consume a 
product of this design.

N.C. Gen. Stat. Ann. §99B-6(a) (West 2017).
In making the determination as to whether 

the manufacturer acted unreasonably, the follow-
ing factors, set forth in Section 99B-6(b), must 
be considered:

(1) The nature and magnitude of the risks of 
harm associated with the design or for-
mulation in light of the intended and rea-
sonably foreseeable uses, modifications, or 
alterations of the product.
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(2) The likely awareness of product users, 
whether based on warnings, general 
knowledge, or otherwise, of those risks 
of harm.

(3) The extent to which the design or formula-
tion conformed to any applicable govern-
ment standard that was in effect when the 
product left the control of its manufacturer.

(4) The extent to which the labeling for a 
prescription or nonprescription drug 
approved by the United States Food and 
Drug Administration conformed to any 
applicable government or private standard 
that was in effect when the product left the 
control of its manufacturer.

(5) The utility of the product, including the 
performance, safety, and other advantages 
associated with that design or formulation.

(6) The technical, economic, and practical 
feasibility of using an alternative design or 
formulation at the time of manufacture.

(7) The nature and magnitude of any foresee-
able risks associated with the alternative 
design or formulation.

A plaintiff need not present evidence as to each 
factor in order to meet his burden of proof, as some 
factors may not be relevant to a particular plaintiff’s 
claim. DeWitt v. Eveready Battery Co., 550 S.E.2d 
511, 519 (N.C. Ct. App. 2001). In addition to the fore-
going, no “manufacturer” of a product shall be held 
liable for a claim under Section 99B-6 “to the extent 
that it is based upon an inherent characteristic of 
the product that cannot be eliminated without sub-
stantially compromising the product’s usefulness or 
desirability and that is recognized by the ordinary 
person with the ordinary knowledge common to 
the community.” N.C. Gen. Stat. Ann. §99B-6(c) 
(West 2017).

The 1995 amendments to the Products Liability 
Act also provide that no prescription drug man-
ufacturer shall be held liable “on account of some 
aspect” of the drug that is “unavoidably unsafe,” and 
defines “unavoidably unsafe” to mean that “in the 
state of technical, scientific, and medical knowledge 
generally prevailing at the time the product left the 
control of the manufacturer, an aspect of the product 
that caused the claimant’s harm was not reasonably 
capable of being made safe.” N.C. Gen. Stat. Ann. 
§99B-6(d) (West 2017).

Failure to Warn

Manufacturers and sellers cannot be held liable 
for inadequate warnings or instructions unless 
the plaintiff establishes that the defendant acted 
“unreasonably in failing to provide such warning or 
instruction [and] that the failure to provide adequate 
warning or instruction was a proximate cause of the 
harm for which damages are sought.” N.C. Gen. Stat. 
Ann. §99B-5(a) (West 2017); see also Evans v. Evans, 
569 S.E.2d 303, 306–07 (N.C. Ct. App. 2002); Smith 
v. Wyeth- Ayerst Labs. Co., 278 F. Supp. 2d 684, 706 
(W.D.N.C. 2003). In addition to the foregoing, the 
plaintiff must also prove one of the following:

(1) At the time the product left the control of 
the manufacturer or seller, the product, 
without an adequate warning or instruc-
tion, created an unreasonably dangerous 
condition that the manufacturer or seller 
knew, or in the exercise of ordinary care 
should have known, posed a substantial 
risk of harm to a reasonably foresee-
able claimant.

(2) After the product left the control of the 
manufacturer or seller, the manufacturer 
or seller became aware of or in the exer-
cise of ordinary care should have known 
that the product posed a substantial risk 
of harm for a reasonably foreseeable user 
or consumer and failed to take reasonable 
steps to give adequate warning or instruc-
tion or to take other reasonable action 
under the circumstances.

N.C. Gen. Stat. Ann. §99B-6(a) (West 2017). No man-
ufacturer or seller can be held liable “for failing to 
warn about an open and obvious risk or risk that is a 
matter of common knowledge.” Id. §99B-5(b).

Post-Sale Duties

By statute, a post-sale duty arises only where the 
manufacturer or seller becomes “aware of or in the 
exercise of ordinary care should have known that 
the product posed a substantial risk of harm to a 
reasonably foreseeable user or consumer and failed 
to take reasonable steps to give adequate warning or 
instruction or to take other reasonable action under 
the circumstances.” N.C. Gen. Stat. Ann. §99B-5(a)
(2) (West 2017). The post-sale duty arises “when the 
seller first discovers that the product is dangerous.” 
Corprew v. Geigy Chem. Corp., 157 S.E.2d 98, 103 
(N.C. 1967); see also Smith v. Selco Prods., Inc., 385 
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S.E.2d 173, 176–77 (N.C. Ct. App. 1989) (manufac-
turer has “[a] continuing duty… to provide post-sale 
warnings of any deficiencies it learns exists in the 
product to users.”); Davis v. Siloo Inc., 267 S.E.2d 354 
(N.C. Ct. App. 1980) (“the duty [to warn] continues 
even after the sale,” quoting Prosser, Law of Torts (3d 
ed. 1964), at 665).

Emotional Distress

North Carolina recognizes causes of action for both 
intentional and negligent infliction of emotional 
distress. In Johnson v. Ruark Obstetrics & Gynecology 
Assocs., P.A., 395 S.E.2d 85 (N.C. 1990), the North 
Carolina Supreme Court held that a plaintiff can 
recover for negligent infliction of emotional dis-
tress even if there was no physical impact and even 
though the emotional distress produced no physical 
manifestation or physical injury. In order to recover, 
for negligent infliction, a plaintiff must show: “(1) 
the defendant negligently engaged in conduct, (2) it 
was reasonably foreseeable that such conduct would 
cause severe emotional distress… and (3) the con-
duct did in fact cause the plaintiff severe emotional 
distress.” 395 S.E.2d at 97.

Although Ruark was not a products case, plaintiffs 
in products litigation now may be able to maintain 
an action for negligent infliction of emotional dis-
tress. See Phillips v. Rest. Mgmt. of Carolina, L.P., 552 
S.E.2d 686 (N.C. Ct. App. 2001). However, decisions 
since Ruark have held that severe emotional distress 
must be a reasonably foreseeable consequence of the 
defendant’s negligence, and several complaints have 
been dismissed for the plaintiff’s failure to meet this 
requirement. See Sorrells v. MYB Hospitality Ven-
tures of Asheville, 435 S.E.2d 320 (N.C. 1993); Gard-
ner v. Gardner, 435 S.E.2d 324 (N.C. 1993).

Evidence
Qualification of Expert Witness
Effective October 1, 2011, the new Rule 702(a) of the 
North Carolina Rules of Evidence states:

If scientific, technical or other specialized 
knowledge will assist the trier of fact to 
understand the evidence or to determine a 
fact in issue, a witness qualified as an expert 
by knowledge, skill, experience, training, or 
education, may testify thereto in the form of 
an opinion, or otherwise, if all of the follow-
ing apply:

(1) The testimony is based upon sufficient 
facts or data.

(2) The testimony is the product of reliable 
principles and methods.

(3) The witness has applied the principles 
and methods reliably to the facts of 
the case.

This rule closely mirrors the corresponding Federal 
Rules of Evidence. See 2011 N.C. Sess. Law ch. 283, 
§1.3; see also State v. King, 733 S.E.2d 535, 538 (N.C. 
2012). This alteration marks a significant change from 
North Carolina’s explicit rejection of the standard set 
forth in Daubert v. Merrell Dow Pharms., Inc., 509 
U.S. 579 (1993), and years of analysis under the stan-
dard of Howerton v. Arai Helmet, Ltd., 597 S.E.2d 674 
(N.C. 2004). See King, 733 S.E.2d at 538 n.2.

As for the standard of review regarding decisions 
on the admissibility of expert testimony, “the trial 
court has broad discretion in determining the ad-
missibility of expert witness testimony and its ruling 
will not be disturbed on appeal absent a showing of 
an abuse of discretion.” Benton v. Hillcrest Foods, Inc., 
524 S.E.2d 53, 62 (N.C. Ct. App. 1999) (citing Jennings 
v. Jessen, 407 S.E.2d 264 (N.C. Ct. App. 1991)); cf. Gen. 
Elec. Co. v. Joiner, 522 U.S. 136 (1997) (holding that, 
under the Federal Rules of Evidence, the trial court’s 
decision regarding the admissibility of scientific tes-
timony is subject to an abuse of discretion standard). 
The trial court’s discretionary authority over the 
ultimate conclusion regarding admissibility applies 
with equal force to the trial court’s determination of 
the reliability of particular expert testimony. State 
v. Cardwell, 516 S.E.2d 388, 395 (N.C. Ct. App. 1999) 
(“We review the trial court’s reliability determination 
under an abuse of discretion standard.”).

Spoliation of Evidence
The North Carolina Court of Appeals has observed 
that, “a party’s intentional destruction of evidence in 
its control before it is made available to the adverse 
party can gives [sic] rise to an inference that the 
evidence destroyed would injure its (the party who 
destroyed the evidence) case.” Red Hill Hosiery Mill, 
Inc. v. MagneTek, Inc., 530 S.E.2d 321, 328, review 
denied, 546 S.E.2d 112 (N.C. 2000). Significantly, the 
inference that the destroyed evidence would hurt 
the party who had control of it “does not supply the 
place of evidence of material facts and does not shift 
the burden of proof so as to relieve the party upon 
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whom it rests of the necessity of establishing a prima 
facie case, although it may turn the scale when the 
evidence is closely balanced.” McLain v. Taco Bell 
Corp., 527 S.E.2d 712, 716 (N.C. Ct. App.), review 
denied, 544 S.E.2d 563 (N.C. 2000); Sunset Beach 
Dev., LLC v. AMEC, Inc., 675 S.E.2d 46, 58 (N.C. Ct. 
App. 2009).

Put another way, the factfinder may draw an ad-
verse inference, but such a finding “is permissive, not 
mandatory. If, for example, the factfinder believes 
that the [evidence was] destroyed accidentally or for 
an innocent reason, then the factfinder is free to re-
ject the inference.” McLain, 527 S.E.2d at 717.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Rule 4(j)(6) of the North Carolina Rules of Civil Pro-
cedure provides that service of process may be made 
on a domestic or foreign corporation by “delivering 
a copy of the summons and of the complaint to an 
officer, director, or managing agent of the corpora-
tion or by leaving copies thereof in the office of such 
officer, director, or managing agent with the person 
who is apparently in charge of the office.” N.C. Gen. 
Stat. Ann. §1A-1, Rule 4(j)(6)(a) (West 2017). Service 
can also be accomplished by delivering a copy of the 
summons and complaint to “an agent authorized by 
appointment or by law to accept service of process 
or by serving process on such agent or the party in 
a manner specified by any statute.” N.C. Gen. Stat. 
Ann. §1A-1, Rule 4(j)(6)(b) (West 2017). Finally, the 
defendant can be served by sending a copy of the 
summons and complaint, by registered or certified 
mail, return receipt requested, addressed to the 
officer, director or agent to be served, or depositing 
those materials “with a designated delivery service” 
authorized by 26 U.S.C. §7502(f)(2), so long as a 
delivery receipt is obtained. N.C. Gen. Stat. Ann. 
§1A-1, Rule 4(j)(6)(c), (d) (West 2017).

When a domestic corporation or a foreign corpo-
ration authorized to do business in North Carolina 
fails to appoint or maintain a registered agent in 
North Carolina, service of process may be made on 
that corporation by serving the Secretary of State. 
N.C. Gen. Stat. Ann. §55D-33 (West 2017). For a dis-
cussion of service of process in a foreign country, see 
Warzynski v. Empire Comfort Sys., Inc., 401 S.E.2d 
801, 805 (N.C. Ct. App. 1991).

North Carolina’s long-arm statute, North Carolina 
General Statutes Section 1-75.4, provides its courts 
with personal jurisdiction over a person served 
under Rule 4(j) or 4(j1) based on, among other 
things, local presence or status of the person, a local 
act or omission by the person, a local injury caused 
by a foreign act by the person, transactions regard-
ing local services, goods, or contracts, or local prop-
erty of the person. Some special jurisdictional rules 
are also codified as to directors of local corporations, 
personal representatives, and real property. See, e.g., 
N.C. Gen. Stat. Ann. §1-75.4(7), (8), (11) (West 2017).

Answer Time
Rule 12(a) of the North Carolina Rules of Civil Pro-
cedure provides that a defendant has thirty days to 
answer a complaint.

Particularity with which Affirmative 
Defenses must be Raised
North Carolina is a notice pleading state. The one 
fairly clear exception is the duty to plead fraud, 
which is governed by Rule 9 of the North Carolina 
Rules of Civil Procedure. Rule 8(c) lists affirmative 
defenses, including, fraud, assumption of risk, 
and contributory negligence. The requirements for 
pleading affirmative defenses other than fraud are 
no more stringent than those for pleading a cause of 
action. N.C. Gen. Stat. Ann. §1A-1, Rule 8(c) (West 
2017); Bell v. Traders & Mechs. Ins. Co., 192 S.E.2d 
711 (N.C. Ct. App. 1972).
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