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Oklahoma

By Cary E. Hiltgen and Sharity D. Nichols

Restatement (Third) of 
Torts: Product Liability
No cases in Oklahoma have adopted the Third 
Restatement. See, e.g., Edwards v. Basil Pharms., 933 
P.2d 298, 303 (Okla. 1997) (Opala, J., dissenting); see 
also Brewer v. Murray, 292 P.3d 41, 51 n.6 (Okla. Civ. 
App. 2012).

Available Defenses
Assumption of Risk
Voluntarily and unreasonably proceeding to en-
counter a known danger is a complete defense in 
Oklahoma to a products liability action. Treadway 
v. Uniroyal Tire Co., 766 P.2d 938, 946 (Okla. 1988); 
See also Oklahoma Uniform Jury Instructions, Civil, 
12.10. The defense is “narrowly defined as voluntary 
assumption of the risk of a known defect,” Kirkland 
v. General Motors Corp., 521 P.2d 1353, 1366 (Okla. 
1974), and is strictly construed by the courts. See Mc-
Murray v. Deere & Co., 858 F.2d 1436 (10th Cir. 1988).

“For risk assumption to avail as a defense to a tort 
claim for negligence there must either be an express 
agreement, a pre- existing status between the defen-
dant and plaintiff, or an element of consent to the 
harm that is known and appreciated by the plaintiff. 
Anything falling outside these areas is simply con-
tributory negligence.” Thomas v. Holliday, 764 P.2d 
165, 171 (Okla. 1988).

Although a plaintiff can “assume the risk of a 
known defect” without specific, technical knowledge 
of the cause of the defect, a defendant must still 
prove that the plaintiff was subjectively aware of and 
appreciated the specific dangers in using the product 
in the specific manner plaintiff was using it when the 
accident occurred. Holt v. Deere & Co., 24 F.3d 1289, 
1293 (10th Cir. 1994).

Comparative Fault/Contributory Fault
The defenses of comparative fault and contributory 

negligence are not available in Oklahoma in a man-
ufacturer’s products liability action. Kirkland v. Gen-
eral Motors Corp., 521 P.2d 1353 (Okla. 1974); Fields 
v. Volkswagen of Am., Inc., 555 P.2d 48 (Okla. 1976). 
Such defenses are available, however, in negligence 
actions. Okla. Stat. Ann. tit. 23, §13 (West 2017). A 
plaintiff’s negligence may be admissible to show that 
the plaintiff caused the accident, rather than the 
allegedly defective product. See Black v. M&W Gear 
Co., 269 F.3d 1220 (10th Cir. 2001).

Seat Belts—Failure to Use
Oklahoma law provides the use or nonuse of seat-
belts shall be submitted into evidence in any civil 
suit in Oklahoma unless the plaintiff is a child under 
sixteen (16) years of age. Okla. Stat. Ann. tit. 47, §12-
420 (West 2017).

Helmets—Failure to Use
An Oklahoma Civil Court of Appeals held evidence 
of a helmet nonuse is inadmissible for the purpose of 
establishing liability or contributory negligence and 
for the purpose of damages. Johnston v. Stacy, 380 
P.3d 908, 911 (Okla. Civ. App. 2016).

Abnormal or Misuse of Product
The defense of misuse or “abnormal use” applies only 
where the product is being used for some purpose 
for which it was not intended, and which the man-
ufacturer could not reasonably anticipate. Kirkland, 
521 P.2d at 1366; Fields v. Volkswagen of Am., Inc., 
555 P.2d 48 (Okla. 1976). McMurray v. Deere & Co., 
858 F.2d 1436 (10th Cir. 1988). Use of the product 
for a proper purpose, but in a careless or negligent 
fashion, even if it involves a reasonably foreseeable 
failure to follow the manufacturer’s instructions and 
warnings, is no defense. Smith v. U.S. Gypsum Co., 
612 P.2d 251, 256 (Okla. 1980); see Oklahoma Uni-
form Jury Instructions, Civil, 12.9.
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A defendant should not request an instruction 
on misuse unless the party is certain that the evi-
dence warrants such an instruction. Otherwise, a 
defendant faces a substantial risk of having a general 
defense verdict reversed for improper instruction on 
the misuse issue. Farrell v. Klein Tools, Inc., 866 F.2d 
1294 (10th Cir. 1989).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
To impose strict liability under Section 402A, 
Restatement (Second) of Torts, a product must reach 
the user or consumer without substantial change in 
the condition in which it is sold. Seay v. Gen. Eleva-
tor Co., 522 P.2d 1022, 1025 (Okla. 1974). “Liability 
for injuries sustained by a user of an altered product 
may be imposed on a manufacturer or seller if the 
injuries were caused by a defect in the product as 
manufactured and sold. The seller or manufacturer 
may not be held liable if an alteration is responsible 
for the defect, and is the intervening and supersed-
ing cause as opposed to the concurrent cause of the 
injuries.” Messler v. Simmons Gun Specialties, Inc., 
687 P.2d 121, 125 (Okla. 1984).

Subsequent, material alteration of a product pre-
cludes recovery under products liability, because the 
product cannot be said to have been defective when 
it left the manufacturer’s control. Dutsch v. Sea Ray 
Boats, Inc., 845 P.2d 187n (Okla. 1992); Stuckey v. 
Young Expl. Co., 586 P.2d 726 (Okla. 1978); Prince 
v. B.G. Ascher Co., Inc., 90 P.3d 1020 (Okla. Civ. 
App. 2004).

In a case applying Oklahoma law, the Tenth Cir-
cuit Court of Appeals has implied that a manufac-
turer is liable for injuries suffered if the modification 
or alteration was foreseeable, even if the modifica-
tion is the sole cause of the injury. Saupitty v. Yazoo 
Mfg. Co., 726 F.2d 657, 659 (10th Cir. 1984); Meyers v. 
Hayssen Mfg. Co., No. 96-5082, 1997 U.S. App. Lexis 
4071,*5–6 (10th Cir. Mar. 7, 1997).

Unavoidably Unsafe Products
In order for the affirmative defense of inherently 
unsafe to be applicable, it shall be shown that (1) the 
product was a common consumer product intended 

for personal consumption; (2) the product’s utility 
outweighs the risk created by its use; (3) the risk 
posed by the product was one known by the ordi-
nary consumer who consumes the product with the 
ordinary knowledge common to the community; 
(4) the product was properly prepared and reached 
the consumer without substantial change in its con-
dition; and (5) adequate warning of the risk posed by 
the product was given by the manufacturer or seller. 
Okla. Stat. Ann. tit. 76, §57.1(B) (West 2017).

Oklahoma recognizes that certain products, such 
as drugs and medical devices, are incapable of being 
made safe and where “proper directions and warn-
ing” are provided, such products will not be consid-
ered defective. Cunningham v. Charles Pfizer & Co., 
532 P.2d 1377, 1380 (Okla. 1974).

In Tansy v. Dacomed Corp., 890 P.2d 881, 886 
(Okla. 1994), the Oklahoma Supreme Court deter-
mined that comment k to Section 402A of the 
Restatement (Second) of Torts applied to medical 
devices if the following criteria are met: (1) the prod-
uct is properly manufactured and contains adequate 
warnings; (2) its benefits justify its risks; and (3) the 
product was incapable of being made safer at the 
time of manufacture and distribution.

A separate statute governs qualified immunity 
for “transactions” related to blood, blood products, 
and human tissues. Okla. Stat. Ann. tit. 63, §2151 
(West 2017).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A manufacturer is required to warn consumers of 
danger associated with the use of its product to the 
extent the manufacturer knew or should have known 
of the danger. Edwards v. Basil Pharms., 933 P.2d 
298 (Okla. 1997). However, there is no duty to warn 
of a product- connected danger, which is obvious or 
generally known. Duane v. Okla. Gas & Elec. Co., 833 
P.2d 284, 286 (Okla. 1992). Additionally, there is no 
duty to warn experienced users of all the inherent 
risks in use of a product with which they are already 
familiar. Clark v. Cont’l Tank Co., 744 P.2d 949, 954 
(Okla. 1987).

Learned Intermediary Doctrine
The Oklahoma Supreme Court held in Duane v. 
Oklahoma Gas & Elec. Co., 833 P.2d 284 (Okla. 1992), 
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where a product is used in an industrial setting by 
one supposedly skilled at his job, a manufacturer has 
“no duty to warn of dangers inherent in the task or 
which are created by the oversight or negligence of 
the contractor or fellow employees.” Id. at 287. The 
Court has distinguished between products marketed 
toward the ordinary consumer and those distributed 
to professionals and reasoned that a product that 
might be unreasonably dangerous in the hands of a 
home handyman may not be defective when used at 
a commercial work site by professionals. Hutchins v. 
Silicone Specialties Inc., 881 P.2d 64, 67 (Okla. 1993).

Oklahoma has recognized the learned intermedi-
ary defense in prescription drug and medical device 
cases where a physician can assess medical risks 
in light of a patient’s needs. See Edwards v. Basil 
Pharms., 933 P.2d 298 (Okla. 1997); McKee v. Moore, 
648 P.2d 21 (Okla. 1982); Cunningham v. Charles 
Pfizer & Co., Inc., 532 P.2d 1377 (Okla. 1974).

Sealed Containers
There is a presumption that a defective product in 
a sealed container was flawed at the time it left the 
manufacturer’s control. The manufacturer has the 
burden of proving that the condition of the contents 
changed after it left the manufacturer’s control 
and before the plaintiff opened it. Santine v. Coca 
Cola Bottling Co., 591 P.2d 329, 332–334 (Okla. Civ. 
App. 1978).

Fault of Others
Comparative negligence does not apply in products 
liability cases in Oklahoma. Negligence of others (or 
of plaintiff) is no defense, unless the actions or omis-
sions constitute the sole proximate cause of plain-
tiff’s injuries. Kirkland v. GMC, 521 P.2d 1353 (Okla. 
1974); McMurray v. Deere & Co., 858 F.2d 1436 (10th 
Cir. 1988). See Black v. M&W Gear Co., 269 F.3d 1220 
(10th Cir. 2001) (“In Oklahoma, use of a product `for 
a proper purpose, but in a careless manner’ is merely 
contributory negligence, which is not a defense to a 
products liability suit.”).

Preemption
Oklahoma law provides a rebuttable presumption 
the manufacturer, or seller, of a product is not liable 
for an injury if: (1) the product complied with or 
exceeded mandatory safety standards or regulations 

promulgated by a government agency; or (2) if the 
product underwent premarket licensing or approval 
by a government agency, and after full consideration 
of the product’s risks and benefits, the product was 
approved or licensed for sale. Okla. Stat. Ann. tit. 76, 
§57.2 (A) & (C) (West 2017).

The rebuttable presumption does not relate to 
claims stemming from manufacturing flaws or 
defects even though the product complied with qual-
ity control and manufacturing practices promul-
gated by a government agency. Id. at (D).

Oklahoma law provides protections for product 
distributors and sellers in that no product liability 
action may be asserted against a product seller or 
distributor unless: (1) the seller or distributor exer-
cised substantial control over aspects of the design, 
manufacturing, or warning stages, (2) the seller or 
distributor altered or modified the product and the 
seller’s or distributor’s alteration or modification 
was the substantial factor which caused the harm 
to the claimant, (3) the product seller or distributor 
provided an express warranty independent of any 
product warranties common to the product, (4) the 
claimant cannot, after conducting a good faith eval-
uation, determine the identity of the manufacturer, 
(5) the manufacturer is not subject to service of 
process under the laws of Oklahoma, or (6) the court 
determines the claimant could not enforce a judg-
ment against the manufacturer. Id. at (E) (1–6).

Prior to Okla. Stat. tit. 76, §57.2 (2014), the pre-
emption defense received mixed results in Oklaho-
ma’s courts. In Attocknie v. Carpenter Mfg., 901 P.2d 
221 (Okla. Civ. App. 1995), the Oklahoma Court of 
Appeals held standards for school bus passenger 
seating and crash protection established pursuant 
to the National Traffic and Motor Vehicle Safety Act 
of 1966 did not preempt a common law products 
liability claim against a school bus manufacturer. 
However, a federal district court accepted the 
defense in Johnson v. General Motors Corp., 889 F. 
Supp. 451 (W.D. Okla. 1995), holding that a common 
law action alleging defect for lack of an air bag was 
preempted by the National Traffic and Motor Vehicle 
Safety Act. See also Bokis v. Am. Med. Sys., Inc., 875 
F. Supp. 748 (W.D. Okla. 1995) (holding that state law 
claims of design defect against the manufacturer of 
a penile prosthesis were preempted by the Medical 
Device Amendments to the federal Food, Drug and 
Cosmetic Act) (judgment vacated and remanded); 
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Choate v. Nat’l Home Builders Co., 222 F.3d 788 (10th 
Cir. 2000) (presence of a savings clause in National 
Manufactured Housing Construction and Safety 
Standards Act preserved common- law tort causes of 
action despite Act’s express preemption provision.) 
These decisions should all be considered, however, in 
light of the United States Supreme Court’s opinions 
on preemption in Medtronic, Inc. v. Lohr, 518 U.S. 
470 (1996), and Geier v. American Honda Motor Co., 
529 U.S. 861 (2000).

Compliance with Standards
See “Preemption” and Okla. Stat. tit. 76, §57.2 
(2014), supra.

“A manufacturer does not have a legal duty to 
produce a product incorporating only features rep-
resenting the ultimate in safety.” Gates v. Ford Motor 
Co., 494 F.2d 458, 460 (10th Cir. 1974). Although 
“evidence bearing upon design alternatives and the 
‘state-of-the-art’ in the industry may be relevant to 
determining whether a product is unreasonably dan-
gerous… compliance with such standards does not 
constitute an absolute defense in a products liability 
action.” Karns v. Emerson Elec. Co., 817 F.2d 1452, 
1457 (10th Cir. 1987). Compliance by a manufacturer 
with federal safety standards does not establish 
non- defective design as a matter of law. Attocknie v. 
Carpenter Mfg., 901 P.2d 221, 228 (Okla. Civ. App. 
1995). Therefore, evidence of compliance or noncom-
pliance with government standards is admissible, 
but not determinative. Id. Instead it is admissible to 
establish the feasibility of safer design alternatives, 
the reasonable expectations of the consumer, and 
whether the defect existed when the product left the 
defendant- seller’s control.

Government Contractor Defense
It would appear that Boyle v. United Techs. Corp., 487 
U.S. 500 (1988), under proper factual circumstances, 
preempts state law and provides a viable defense. To 
claim such a defense, Boyle requires the following 
elements to be met: 1) the United States approved 
reasonably precise specifications; 2) the equipment 
conformed to those specifications; and 3) the sup-
plier warned the United States about the dangers 
and the use of the equipment that were known to 
the supplier but not to the United States. Id. at 512. 
Applying Boyle, one federal court in Oklahoma has 

held that the government contractor defense is not 
limited to contracts for military equipment. Andrew 
v. Unisys Corp., 936 F. Supp. 821, 828–830 (W.D. 
Okla. 1996) (concluding that government contractor 
defense barred products liability and negligence 
claims relating to letter sorter machine sold to the 
United States Postal Service).

State-of-the-Art
See “Compliance with Standards,” supra.

State-of-the-art may be considered relevant to 
whether the manufacturer is or should be aware 
of various dangers and whether the product was 
dangerous beyond the expectation of the ordinary 
consumer. O’Banion v. Owens- Corning Fiberglas 
Corp., 968 F.2d 1011, 1016 (10th Cir. 1992). However, 
compliance with the state-of-the-art does not excuse 
a manufacturer from liability if the product is oth-
erwise unreasonably dangerous, or from its duty 
to warn of knowable dangers. Id. In Smith v. FMC 
Corp., 754 F.2d 873, 877 (10th Cir. 1985), the Tenth 
Circuit approved an instruction advising that “the 
manufacturer is held to that degree of skill and of 
knowledge of developments in the art of the industry 
then existing when the product was manufactured.”

Privity of Contract
Privity of contract is not required in products liabil-
ity actions. Moss v. Polyco, Inc., 522 P.2d 622 (Okla. 
1974). See also Waggoner v. Town & Country Mobile 
Homes, Inc., 808 P.2d 649, 652 (Okla. 1990).

Disclaimers of Liability
Attempts to contractually limit strict liability for 
injuries resulting from defective products have been 
construed to be void as against public policy. In re 
Jones, 804 F.2d 1133, 1139 (10th Cir. 1986); See also 
Sterner Aero AB v. Page Airmotive, 499 F.2d 709 
(10th Cir. 1974) (applying Oklahoma law) (existence 
of a contractual disclaimer provision not valid 
defense to liability because of broad language.

Failure to Mitigate Damages
A person who suffers personal injury or property 
damage must exercise ordinary care to minimize 
those damages, and cannot recover for injuries 
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resulting from a failure to do so. See Oklahoma Uni-
form Jury Instructions, Civil, 5.3, 5.4.

The duty to mitigate damages cannot arise before 
the plaintiff is damaged. Failure to minimize must 
occur after the injury. Fields v. Volkswagen of Am., 
Inc., 555 P.2d 48 (Okla. 1976) (failure to use seat belts 
held inadmissible on issue of mitigation of damages).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
No action lies in manufacturer’s product liability 
for the recovery for property damage limited to the 
product itself. Waggoner v. Town & Country Mobile 
Homes, Inc., 808 P.2d 649 (Okla. 1990). Likewise, 
a plaintiff cannot recover consequential economic 
harm flowing from the injury to the allegedly 
defective product. Okla. Gas & Elec. Co. v. McGraw- 
Edison Co., 834 P.2d 980 (Okla. 1992). The Oklahoma 
Supreme Court has reasoned that “the purpose of 
adopting the theory of manufacturer’s products lia-
bility in tort cases was not to do away with contrac-
tual liability under the Uniform Commercial Code. 
When purely economic damages occur and there is 
no damage to person or other property, U.C.C. rem-
edies are sufficient to protect the plaintiff.” Dutsch v. 
Sea Ray Boats, Inc., 845 P.2d 187, 193 (Okla. 1992). 
Where there is personal injury as well as damage to 
the product, both types of damages are recoverable 
under a products liability theory. Id.

Economic Loss Doctrine
See “Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury,” supra.

Statutes of Limitation
The limitation to be applied in products liability 
actions is the same as for most other torts—suit 
must be commenced within two years from the 
date of injury. Okla. Stat. Ann. tit. 12, §95 (West 
2017); Kirkland v. GMC, 521 P.2d 1353 (Okla. 1974). 
Since Oklahoma has adopted the “discovery rule,” 
this two-year period does not begin to run until the 
plaintiff knows, or as a reasonably prudent person 
should know, that he or she has the condition for 
which the action is brought. Daugherty v. Farmers 
Coop. Ass’n, 689 P.2d 947, 950 (Okla. 1984).

The plaintiff may “extend” the limitations period 
by filing, then dismissing the action without preju-

dice, so long as the initial action is filed before the 
limitation period expires. Okla. Stat. Ann. tit. 12, 
§100 (West 2017); Ross v. Kelsey Hayes, Inc., 825 P.2d 
1273 (Okla. 1991). The defendant does not have to be 
served in order to activate the one year “extension.” 
Id. at 1276–79.

The statute of limitations for breach of war-
ranty actions is five years from the date of delivery 
of the product. Okla. Stat. Ann. tit. 12A, §2-725 
(West 2017).

Statutes of Repose
Oklahoma has a typical repose statute for “build-
ing professionals” which provides protection from 
suits for alleged deficiencies in the design, planning, 
supervision, construction, or observation of con-
struction of an improvement to real property for 
injury arising therefrom more than ten years after 
substantial completion of the improvement. 12 O.S. 
§109 (1978). The statute of repose extends to man-
ufacturers if a product in question constitutes an 
improvement to realty. Ball v. Harnischfeger Corp., 
877 P.2d 45 (Okla. 1994).

The uniqueness of the product will be an import-
ant consideration. It must be something other than 
mass- produced or of standardized production. Like-
wise, the manufacturer must have engaged in one 
of the activities enumerated in the statute, such as 
design, and that means the design of the improve-
ment, not just of the product in issue. The protection 
will not be extended to a mere supplier of goods.

Useful Safe Life
No Oklahoma cases, state or federal, have addressed 
this defense under Oklahoma law.

Lapse of Time/Extended Use
An Oklahoma court and courts interpreting Okla-
homa law have held evidence of a significant lapse 
of time between the manufacturing of the product 
and injury is persuasive. Hawkins v. Larrance Tank 
Corp., 555 P.2d 91, 93 (Okla. Civ. App. 1976); Hurd 
v. Am. Hoist & Derrick Co., 734 F.2d 495, 501 (10th 
Cir. 1984); Sterner Aero AB v. Page Airmotive Inc., 
499 F.2d 709, 714 (10th Cir. 1974). However, such 
evidence is not a defense that can conclusively refute 
contentions that a product is defective. Id.
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Other Defenses
The Tenth Circuit has stated that the absence of sim-
ilar accidents or claims may be asserted to show lack 
of a defect or unreasonably dangerous condition and 
lack of causation, so long as the proper foundation 
for admission of that evidence is established and 
the products are substantially similar. Pandit v. Am. 
Honda Motor Co., 82 F.3d 376 (10th Cir. 1996) (Kan-
sas law).

Damages and Joint Liability
Compensatory Damages
A plaintiff may recover damages which are the rea-
sonable consequences of the defective product to the 
extent that the plaintiff could have recovered if the 
action had been based on negligence. Moss v. Polyco, 
Inc., 522 P.2d 622 (Okla. 1974). The general measure 
of damages is “the amount which will compensate 
the injured party for all detriment proximately 
caused, whether it could have been anticipated or 
not.” Okla. Stat. Ann. tit. 23, §61 (West 2017). For a 
general itemization of categories, see Oklahoma Uni-
form Jury Instructions, Civil, 4.1.

In addition, damages caused by a product failure 
are also recoverable in a wrongful death action, 
including the grief and loss of companionship can 
be recovered by the surviving spouse, children, and 
parents of a decedent. Okla. Stat. Ann. tit. 12, §1053 
(West 2017).

A limitation on the amount that can be recovered 
as actual damages is that damages in all cases must 
be “reasonable.” Okla. Stat. Ann. tit. 23, §97 (West 
2017). In addition, a plaintiff will not be able to 
admit evidence of, and therefore recover damages 
for, amount they or their insurer were billed for 
treatment but are not required to pay (incurred). 
Okla. Stat. Ann. tit. 12, §3009.1 (West 2017). In 
order for a defendant to the limit the damages to the 
amount paid, the defendant must provide a written 
statement from the medical provider indicating that 
the provider will accept the amount paid as full pay-
ment for the services rendered. Id. at (A).

There is a cap on recovery for non- economic 
damages of $350,000.00, regardless of the number 
of parties against whom the action is brought or the 
number of actions brought. Okla. Stat. Ann. tit. 23, 
§61.2(B) (West 2017). The jury is not to be instructed 
with respect to the limit on noneconomic damages 

nor can counsel for any party or any witness inform 
the jury of such limitations. Id. at (F). The exception 
to this cap is in negligence actions where the judge 
and jury finds the defendant’s conduct amounted to 
the same conduct which would support a claim for 
punitive damages. Id. at (C).

Punitive Damages
Insurability

As a general rule, it is against public policy in Okla-
homa to allow insurance protection from liability 
for punitive damages. The Oklahoma Supreme 
Court has recognized an exception to that rule 
when willfulness or gross negligence of an employee 
is imputed to an employer under the doctrine of 
respondeat superior. This exception does not apply, 
however, if the employer is directly guilty of “reck-
less disregard” in having in its employ the person 
who committed the injurious act. Dayton Hudson 
Corp. v. Am. Mut. Liab. Ins. Co., 621 P.2d 1155, 1161 
(Okla. 1980).

Recoverability

“Punitive damages may be assessed against the man-
ufacturer of a product… if the injury is attributable 
to conduct that reflects reckless disregard for the 
public safety…. To meet this standard, the manufac-
turer must either be aware of, or culpably indifferent 
to, an unnecessary risk of injury.” Thiry v. Armstrong 
World Indus., 661 P.2d 515, 518 (Okla. 1983).

Limitations

There are three categories of punitive damages; the 
first two categories contain limitations. The third 
category is unlimited.

In Category I, punitive damages can be awarded 
equal to the amount of actual damages or $100,000, 
whichever is greater, if the jury finds by “clear and 
convincing evidence” that the defendant acted in 
reckless disregard for the rights of others. Okla. Stat. 
Ann. tit. 23, §9.1(B) (West 2017).

In Category II, punitive damages can be awarded 
in an amount not to exceed $500,000, twice the 
amount of actual damages, or the increased financial 
benefit derived by the defendant from the conduct 
in question, whichever is greater, if the jury finds by 
“clear and convincing evidence” that the defendant 
acted intentionally and with malice towards others. 
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Id. §9.1(C). In Category II, the trial court is required 
to set off any previous punitive damages awards in 
Oklahoma for the same conduct by the same defen-
dant. Id.

In Category III, punitive damages are unlimited 
where, following a determination by the jury identi-
cal to the Category II standard, the trial court makes 
a finding on the record and out of the presence of the 
jury that there is evidence beyond a reasonable doubt 
of intentional, malicious conduct by the defendant 
that is life- threatening to humans. Id. §9.1(D).

The jury should make an award of punitive dam-
ages based on the (1) the seriousness of the hazard to 
the public arising from the defendant’s misconduct; 
(2) the profitability of the misconduct to the defen-
dant; (3) the duration of the misconduct and any 
concealment of it; (4) the degree of the defendant’s 
awareness of the hazard and of its excessiveness; 
(5) the attitude and conduct of the defendant upon 
discovery of the misconduct or hazard; (6) in the 
case of a defendant which is a corporation or other 
entity, the number and level of employees involved 
in causing or concealing the misconduct; and (7) the 
financial condition of the defendant.

Contribution
Oklahoma has adopted the Uniform Joint Tortfea-
sors Contribution Act. Okla. Stat. tit. 12, §832 (1995). 
By statute, a right to contribution exists among all 
joint tortfeasors regardless of the theory of recovery, 
but only exists in favor of tortfeasors who have paid 
more than their pro rata share of the common liabil-
ity. The total recovery is limited to the amount paid 
by the tortfeasor in excess of its pro rata share. Id. No 
tortfeasor is compelled to make contribution beyond 
the pro rata share of the entire liability. Id.

The tortfeasors need not act in concert in order to 
be liable for contribution, but must merely “cause or 
contribute to the same injury sustained by the plain-
tiff.” In re Jones, 804 F.2d 1133, 1143 (10th Cir. 1986). 
Each tortfeasor, in an action for contribution, must 
pay its pro rata share, which has been interpreted to 
mean its proportionate share as based on degree of 
fault. Nat’l Union Fire Ins. Co. v. A.A.R. W. Skyways, 
Inc., 784 P.2d 52 (Okla. 1989). Attorney fees are not 
recoverable in an action brought under the contribu-
tion statute. Id. Settling tortfeasors may not recover 
contribution from a non- settling joint tortfeasor. 

Moore v. Subaru of Am., 891 F.2d 1445, 1451 (10th 
Cir. 1989).

Indemnification
The right to indemnity for liability resulting from a 
claim of products liability exists up the distribution 
chain. The indemnitee is entitled to damages awarded 
by the jury in the underlying products liability action, 
plus reasonable costs and attorney fees. Okla. Stat. 
Ann. tit. 12, §§832.1(B) and (G) (West 2017). A final 
judgment is not required to have the right of indem-
nification. Indemnification can also be sought for the 
amount paid in settlement of a claim provided there 
is proper notice. Okla. Stat. Ann. tit., 12 §832.1(F) 
(West 2017), Caterpillar Inc. v. Trinity Indus., Inc., 134 
P.3d 881 (Okla. Civ. App. 2006). Indemnification will 
not be allowed if the indemnitee has taken a position 
adverse to the indemnitor at trial. Booker v. Sears 
Roebuck & Co., 785 P.2d 297, 299 (Okla. 1989). Where 
a manufacturer refuses to defend a distributor when 
a claim for relief based solely on strict liability has 
been raised, the distributor is allowed to collect its at-
torney’s fees incurred pursuant to the manufacturer’s 
wrongful denial. Friend v. Eaton Corp., 787 P.2d 474 
(Okla. Civ. App. 1989).

Joint and/or Several Liability
Joint and several liability no longer exists for actions 
filed on or after November 1, 2011. Okla. Stat. tit. 23, 
§15 (2011). Now, Oklahoma’s several liability statute 
apportions liability by degree of fault rather than 
imposing joint liability. Loos v. Saint- Gobain Abra-
sives, Inc., No. CIV-15-411-R, 2016 U.S. Dist. Lexis 
127179, at *17 (W.D. Okla. Sep. 19, 2016).

Successor Liability
A corporation that purchases all the assets of 
another corporation is not responsible for the liabil-
ities of the selling corporation unless: (1) the pur-
chaser expressly or impliedly agrees to assume those 
liabilities; (2) the action amounts to a consolidation 
or a merger of the corporations; (3) the transaction is 
entered into fraudulently in order to escape respon-
sibility for those liabilities; or (4) the purchasing 
corporation is merely a continuation of the selling 
corporation. Pulis v. U.S. Elec. Tool Co., 561 P.2d 68 
(Okla. 1977); Doyle v. New Werner Holding Co., 307 
P.3d 405 (Okla. Civ. App. 2013). The “product line” 
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test has not been adopted in Oklahoma. Goucher v. 
Parmac, Inc., 694 P.2d 953 (Okla. Civ. App. 1984).

Market Share Liability
In an asbestos- related injury lawsuit, where the 
plaintiff was unable to identify specific tortfeasors, 
the Oklahoma Supreme Court specifically rejected 
collective or market share liability as a theory of 
relief. Case v. Fibreboard Corp., 743 P.2d 1062, 1067 
(Okla. 1987). In Case, the Oklahoma Supreme Court 
also rejected other theories of collective liability 
including the alternative liability, concert of action, 
and enterprise liability theories. See also Wood v. 
Eli Lilly & Co., 38 F.3d 510 (10th Cir. 1994) (in a DES 
case, market share and alternative liability theories 
not accepted by the court).

Recovery of Costs and Attorney Fees
Oklahoma follows the American Rule as to attorney’s 
fees; each party pays its own attorney’s fees, unless 
there is a specific statute or contract that allows for 
attorney’s fees to be shifted to the opposing party. 
Fulsom v. Fulsom, 81 P.3d 652, 655 (Okla. 2003) (cit-
ing State ex rel. Tal v. City of Oklahoma City, 61 P.3d 
234, 243 (Okla. 2002)).

Oklahoma law provides for an offer of judgment 
by a defendant during litigation. See Okla. Stat. Ann. 
tit. 12, §1101.1 (West 2017). This rule applies only 
where the plaintiff demands, in a pleading or in 
trial proceedings, more than $100,000, or where the 
defendant makes an offer of judgment for more than 
$100,000. Id. The statute allows that an offer of judg-
ment may be “filed” at any time more than 10 days 
prior to trial. Id. The offer must be for a specific sum, 
and “shall be deemed to include any costs or attor-
ney fees otherwise recoverable unless it expressly 
provides otherwise.” A plaintiff has three choices in 
how to respond to the offer, within ten 10 days of the 
offer: (1) not respond; (2) file a written acceptance 
or rejection of the offer; or (3) make a counteroffer 
of judgment. Id. If the plaintiff fails to respond in a 
timely manner, the offer is deemed rejected. Id. Even 
if an initial offer is rejected, the defendant may make 
subsequent timely offers. Id. If a counter- offer is filed 
by the plaintiff, then the defendant has ten 10 days to 
file a written acceptance or rejection of the offer. Id. 
If no response is filed, then the counteroffer of judg-
ment is deemed rejected. Id. Subsequent counterof-

fers of judgment may be made, but apparently only 
in response to subsequent offers of judgment. Id.

In the event that the plaintiff rejects the offer of 
judgment made by the defendant and the judgment 
awarded the plaintiff is less than the final offer of 
judgment, then the defendant filing the offer shall 
be entitled to recover reasonable litigation costs and 
reasonable attorney fees incurred by that defendant 
from the date of filing of the final offer of judgment 
until the date of the verdict. Id.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

The trial court is required to use uniform pattern 
instructions unless it determines that the instruction 
does not accurately state applicable law. Okla. Stat. 
Ann. tit. 12, §§577.1 (West 2017), 577.2 (1968). Fail-
ure to use the uniform instruction is error unless the 
court finds it to be erroneous or otherwise improper; 
the court must state in the record its reasons for not 
using the uniform jury instruction. Thomas v. Gil-
liam, 774 P.2d 462, 465 (Okla. 1989). The pattern jury 
instructions for products liability are contained in 
Chapter 12 of the Oklahoma Uniform Jury Instruc-
tions, Civil edition.

Design Defect

A manufacturer is strictly liable if it has designed a 
product that is in a defective condition, unreasonably 
dangerous, and that product causes some harm or in-
jury. See Kirkland v. GMC, 521 P.2d 1353 (Okla. 1974); 
Oklahoma Uniform Jury Instructions, Civil, 12.1. A 
product is defective when it is not reasonably fit for 
the ordinary purposes for which such products are 
intended or may reasonably be expected to be used. 
Oklahoma Uniform Jury Instructions, Civil, 12.2.

Oklahoma adopted the doctrine of crashworthi-
ness in Lee v. Volkswagen of Am., Inc., 688 P.2d 1283 
(Okla. 1984). “[T]he manufacturer’s liability for inju-
ries proximately caused by latent defects should not 
be limited to collisions in which the defect caused 
the accident, but should extend to situations in 
which the defect caused injuries over and above that 
which would have occurred from the accident, but 
for the defective design.” Lee, 688 P.2d at 1286.

A crashworthy automobile is not a “crashproof” 
one. The plaintiff must still establish that the design 
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was defective and created unreasonable danger from 
the second impact. In “second impact” products 
liability cases, a plaintiff must prove the essential 
elements set forth in Kirkland v. General Motors, but 
must also prove that the defect “caused or enhanced” 
his injuries “after the original impact.” Lee, 688 P.2d 
at 1288. Where the principal injury complained of is 
“single and indivisible,” however, a plaintiff does not 
have the added burden of proving “enhancement” of 
his injuries. Id.

Manufacturing Defect

A manufacturer is strictly liable if it has manufac-
tured a product in a defective condition which makes 
the product unreasonably dangerous, and if that 
defect causes some harm or injury.

Oklahoma has adopted the definition of “unrea-
sonably dangerous” from the Restatement (Second) 
of Torts, §402A. “The article sold must be dangerous 
to an extent beyond that which would be contem-
plated by the ordinary consumer who purchases 
it, with the ordinary knowledge common to the 
community as to its characteristics.” Section 402A, 
comment g. Under Oklahoma law, evaluation of 
consumer expectations requires a subjective analysis 
of the knowledge and expectation of the consumer 
“who would be foreseeably expected to purchase the 
product involved.” Woods v. Fruehauf Trailer Corp., 
765 P.2d 770, 774 (Okla. 1988).

Failure to Warn

A warning must adequately inform the ordinary 
user of the precaution he must take and the risk he 
is exposed to in the use of the product. The warning 
must reasonably communicate the harm that could 
result from the danger. Oklahoma Uniform Jury 
Instructions, Civil, 12.5. “If the warnings cover all 
foreseeable uses, and if the product is not unreason-
ably dangerous if the warnings and directions are 
followed, the product is not defective in that respect.” 
Smith v. U.S. Gypsum Co., 612 P.2d 251, 253 (Okla. 
1980). There is no duty to warn a knowledgeable user 
of the product of the dangers associated with the 
product’s use. Hutchins v. Silicone Specialties, Inc., 
881 P.2d 64 (Okla. 1993).

Post-Sale Duties

A manufacturer has a responsibility to warn of a 
defective product at any time after it is manufac-

tured and sold, if the manufacturer becomes aware 
of the defect. Smith v. FMC Corp., 754 F.2d 873, 877 
(10th Cir. 1985). This duty requires that manufac-
turers maintain current information gleaned from 
research, adverse reaction reports, scientific litera-
ture, and other available methods. McKee v. Moore, 
648 P.2d 21, 24 (Okla. 1982). However, two Oklahoma 
federal decisions have found the duty to be inap-
plicable in products liability cases. Wicker v. Ford, 
393 F. Supp. 2d 1229 (W.D. Okla. 2005) and Smith v. 
Sears Roebuck & Co., No. CIV-04-1271-HE, 2006 U.S. 
Dist. Lexis 98645 (W.D. Okla. Mar. 17, 2006).

Vendor or Distributor

A products liability action may be pursued against 
retailers as well as manufacturers, and the same ele-
ments of proof apply to both types of lawsuits. Okla-
homa Uniform Jury Instructions, Civil, 12.1; Braden 
v. Hendricks, 695 P.2d 1343 (Okla. 1985).

Proof in Negligence Actions
The court must use pattern jury instructions in 
actions based on negligence. See “Proof in Strict Lia-
bility Actions,” supra. The pattern jury instructions 
for negligence are set forth in Chapter 9 of the Okla-
homa Uniform Jury Instructions, Civil edition.

Elements of Proof

In negligence, a plaintiff must show he has sustained 
an injury and that the party from whom he seeks to 
recover had a duty which it breached, thus causing 
injury. Oklahoma Uniform Jury Instructions, Civil, 
9.1. In manufacturer’s products liability, this would 
require a showing of negligent manufacture and/
or design, or negligence in failing to properly warn. 
There is no duty to warn of facts which are common 
knowledge or are obvious. Lamke v. Futorian Corp., 
709 P.2d 684, 687 (Okla. 1985).

Evidence
Qualification of Expert Witness
Title 12, section 2702 of the Oklahoma Statutes is 
virtually identical to Rule 702 of the Federal Rules 
of Evidence. The Oklahoma Supreme Court, in 
Christian v. Gray, 65 P.3d 591 (Okla. 2003), adopted 
the standards set forth in Daubert v. Merrell Dow 
Pharm., Inc., 509 U.S. 579 (1993), and its progeny for 
the admissibility of expert testimony.
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Spoliation of Evidence
Spoliation occurs when evidence relevant to prospec-
tive civil litigation is destroyed, adversely affecting 
the ability of a litigant to prove his or her claim. 
Patel v. OMH Med. Ctr., Inc., 987 P.2d 1185 (Okla. 
1999), cert. denied, 528 U.S. 1188 (2000). Oklahoma’s 
spoliation doctrine only applies when the evidence 
is in the custody of one of the parties and it can be 
shown that a person has attempted to destroy, sup-
press, alter, or fabricate the evidence. Harrill v. Penn, 
273 P. 235, 237 (Okla. 1927). Oklahoma courts have 
recognized the existence of an adverse presumption 
that follows destruction or spoliation of evidence. 
See Beverly v. Wal-Mart Stores, Inc., 3 P.3d 163, 165 
(Okla. Civ. App. 2000). This presumption varies in 
weight with the nature of the conduct complained 
of and the importance of the evidence. Id. When an 
expert employed by a party or his attorney conducts 
an examination reasonably foreseeably destructive 
without notice to opposing counsel, and such exam-
ination results in either negligent or intentional 
destruction of evidence, thereby rendering it impos-
sible for an opposing party to obtain a fair trial, a 
court is required to take appropriate action, either 
to dismiss the suit altogether or to ameliorate the 
ill- gotten advantage. Barker v. Bledsoe, 85 F.R.D. 545, 
548 (W.D. Okla. 1979).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
A summons and petition shall be served by personal 
delivery, or by mail at the election of the plaintiff. Ser-
vice may be accomplished upon a domestic or foreign 
corporation or upon a partnership or an unincorpo-
rated association by delivering a copy of the summons 
and the petition to any officers, a managing or general 
agent, or any other agent authorized by appointment 
or by law to receive service of process. See Okla. Stat. 
Ann. tit. 12, §2004(C)(1)(c)(3) (West 2017).

A summons must be served within 180 days of 
filing otherwise there is presumptive dismissal if 
no service was obtained. Okla. Stat. Ann. tit. 12, 
§2004(I) (West 2017).

Answer Time
A defendant shall serve its answer within 20 days 
after the service of summons and petition upon him. 
Okla. Stat. Ann. tit. 12, §2012(A) (West 2017).

Particularity with Which Affirmative 
Defenses Must Be Raised
See Okla. Stat. Ann. tit. 12, §2008 (West 2017) for 
general rules on pleading affirmative defenses.
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