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Oregon

By Jeffrey S. Eden and Kathryn E. Kelly

Restatement (Third) of Torts: 
Products Liability
Oregon state courts have not yet addressed the 
Restatement (Third) of Torts: Products Liability. 
However, the new Restatement does not have any 
immediate direct effect on Oregon product liability 
law because the Oregon Legislature has codified, 
with a few changes, Section 402A of the Restatement 
(Second) of Torts. See Or. Rev. Stat. Ann. §30.920(3) 
(West 2017).

Available Defenses
Assumption of Risk
Oregon has abolished the doctrine of “implied” 
assumption of the risk as a bar to recovery. Or. Rev. 
Stat. Ann. §31.620(2) (West 2017); see Blair v. Mt. 
Hood Meadows Dev. Corp., 630 P.2d 827, 831 (Or.), 
reh’g denied and opinion modified, 634 P.2d 241 (Or. 
1981). Implied assumption of the risk had encom-
passed conduct where the plaintiff actually knew and 
appreciated the particular risk or dangers created 
by the defect and then voluntarily encountered that 
risk, a decision that was unreasonable at the time it 
was made. Johnson v. Clark Equip. Co., 547 P.2d 132, 
138, 141–42 (Or. 1976).

Implied assumption of the risk survives, however, 
as a type of comparative fault. Sandford v. Chevrolet 
Div. of Gen. Motors, 642 P.2d 624, 628 (Or. 1982). 
Facts that formerly were used to establish implied 
assumption of the risk may still help a defendant 
reduce or eliminate a plaintiff’s recovery for negli-
gence pursuant to Oregon’s comparative negligence 
statute. Or. Rev. Stat. Ann. §31.600 (West 2017); 
Blair, 630 P.2d at 832.

The unreasonable misuse or use of a product, not-
withstanding knowledge of a dangerous defect and 
an awareness of the risk posed by that defect, is a 
defense to a strict product liability claim. Jett v. Ford 
Motor Co., 84 P.3d 219, 222 (Or. Ct. App.), review 

denied, 94 P.3d 876 (Or. 2004). However, a plain-
tiff’s “incidental carelessness or negligent failure to 
discover or guard against a product defect” is not a 
defense to a strict product liability claim. Hernandez 
v. Barbo Mach. Co., 957 P.2d 147, 153 (Or. 1998); Jett 
v. Ford Motor Co., supra.

Although Oregon has abolished implied assump-
tion of the risk, courts do recognize that there are 
risks inherent in sports activities. Mounts v. Knodel, 
730 P.2d 594, 597 (Or. Ct. App. 1986) (horseback 
riding injuries). Therefore, to recover in a negligence 
case involving injuries resulting from the normal 
risks of a sport, the plaintiff must establish the ele-
ments of negligence, particularly the defendant’s duty 
and breach of duty causing the plaintiff’s injury. Blair, 
630 P.2d at 827, 832 (skiing injuries). But see “Proof in 
Negligence Actions,” infra, discussing replacement 
of concept of “duty” with “foreseeability.” See also Or. 
Rev. Stat. Ann. §§30.970–30.990 (West 2017) (setting 
forth statutory assumption of the risk for skiers); Jes-
sup v. Mt. Bachelor, Inc., 792 P.2d 1232, 1233 (Or. Ct. 
App.), review denied, 799 P.2d 646 (Or. 1990); Stiles 
v. Freemotion, Inc., 59 P.3d 548 (Or. Ct. App. 2002), 
review denied, 72 P.3d 636 (Or. 2003).

Comparative Fault/Contributory Fault
Oregon’s comparative negligence statute speaks in 
terms of a party’s “fault.” Or. Rev. Stat. Ann. §31.600 
(West 2017). A claimant’s fault includes both con-
duct that previously constituted implied assumption 
of the risk and ordinary negligence. Sandford v. 
Chevrolet Div. of Gen. Motors, 642 P.2d 624, 628 (Or. 
1982). However, fault does not include a plaintiff’s 
failure to discover or to guard against the very defect 
that makes the product dangerously defective in the 
first place. Id. at 628. See also Hernandez v. Barbo 
Mach. Co., 917 P.2d 30, 32–33 (Or. Ct. App. 1996), 
aff’d, 957 P.2d 147 (Or. 1998); Hackett v. Alco Stan-
dard Corp., 691 P.2d 142, 146–47 (Or. Ct. App. 1984), 
review denied, 698 P.2d 963 (Or. 1985).
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Under Section 31.600 of the Oregon Revised 
Statutes, the apportionment of liability between a 
negligent actor and an intentional tortfeasor is not 
permitted. Shin v. Sunriver Prep. Sch., Inc., 111 P.3d 
762, 778 (Or. Ct. App.), review denied, 122 P.3d 64 
(Or. 2005).

Comparative fault is a defense in a product liabil-
ity case pleaded in strict liability or negligence. Dahl 
v. Bayerische Motoren Werke (BMW), 748 P.2d 77, 
80 (Or. 1987). See, e.g., Sandford, 642 P.2d at 626–28 
(strict liability); Blair v. Mt. Hood Meadows Dev. 
Corp., 630 P.2d 827, 831, reh’g denied and opinion 
modified, 634 P.2d 241 (Or. 1981) (negligence).

There is authority to suggest that comparative 
fault is irrelevant in a breach of warranty case. See 
Valley Iron & Steel Co. v. Thorin, 562 P.2d 1212, 
1216 (Or. 1977) (implied warranty of fitness for a 
particular purpose); Miller v. Hubbard- Wray Co., 
630 P.2d 880, 883 (Or. Ct. App.), opinion modified, 
633 P.2d 1, review denied, 642 P.2d 310 (Or. 1981) 
(express warranty).

A claimant’s felonious conduct at the time of 
injury constitutes a complete defense in any civil 
action for personal injury or wrongful death, Sec-
tion 31.180(1)(a) of the Oregon Revised Statutes, 
but only if the felonious conduct was “a substantial 
factor contributing to the injury or death.” Or. Rev. 
Stat. Ann. §31.180(1)(b) (West 2017). To establish 
the defense, the defendant must prove “by a pre-
ponderance of the evidence” that the claimant was 
engaged in the felonious conduct. Or. Rev. Stat. 
Ann. §31.180(2) (West 2017). Comparative fault 
will not bar recovery unless the fault attributable 
to the claimant is greater than the combined fault 
of the defendant or defendants. Or. Rev. Stat. Ann. 
§31.600(1) (West 2017). If recovery is not barred, 
damages are diminished in proportion to the per-
centage of fault attributed to the claimant. Id.

Seat Belts—Failure to Use
Oregon law expressly states that evidence of failure 
to wear a seat belt is admissible only to mitigate 
a plaintiff’s damages, but not by more than five 
percent. Or. Rev. Stat. Ann. §31.760(1) (West 2017). 
This limitation does not, however, apply to product 
liability actions within the scope of Sections 30.900–
30.920 of the Oregon Revised Statutes, or to any 
personal injury action, where non-use of the safety 
belt or harness is a “substantial contributing cause 

of the accident itself.” Or. Rev. Stat. Ann. §31.760(2) 
(West 2017).

Helmets—Failure to Use
Subject to specific exemptions under Section 
814.290 of the Oregon Revised Statutes, the failure 
of a motorcycle operator or a motorcycle passen-
ger to wear a motorcycle helmet is a Class D traffic 
violation. Or. Rev. Stat. Ann. §814.269 (West 2017) 
(motorcycle operator); Or. Rev. Stat. Ann. §814.275 
(West 2017) (motorcycle passenger). Helmet require-
ments also apply to moped operators, Section 
814.260, and all- terrain operators or passengers 
under 18 years of age, Sections 821.202, 821.203. 
Violations of these statutes are Class D traffic vio-
lations. In addition, helmet requirements apply to 
bicyclists under 16 years of age, Section 814.485; 
motor- assisted scooter operators, Section 814.534; 
and skateboarders, scooter riders, and in-line skat-
ers, Section 814.600. Violation of these latter statutes 
is a traffic violation subject to a $25.00 fine.

Oregon state and federal courts have not yet 
expressly addressed whether failure to wear a helmet 
in violation of these statutes affects a plaintiff’s dam-
ages or applies to product liability actions within 
the scope of Sections 30.900–30.920 of the Oregon 
Revised Statutes. But, significantly, the Oregon 
Supreme Court appears to have rejected the premise 
that underlies the decisions of other courts disal-
lowing the use of the helmet defense. Specifically, as 
one of the few courts to address the helmet defense 
has stated: “What might be the majority rule is that 
there is no common- law duty for a motorcycle or 
ATV rider to wear a helmet.” Burrell ex rel. Schatz 
v. O’Reilly Auto., Inc., 175 S.W.3d 642, 654 (Mo. Ct. 
App. 2005).

In Dahl v. Bayerische Motoren Werke (BMW), 
748 P.2d 77, 80 (1987), the Oregon Supreme Court 
rejected an analysis based on the existence of a duty 
on a plaintiff’s part for determining whether a plain-
tiff’s failure to use a safety belt was admissible to 
show the plaintiff’s comparative fault. Although the 
legislature’s subsequent enactment of Section 31.760 
of the Oregon Revised Statutes supercedes Dahl’s 
holding regarding safety belts, nothing suggests that 
Dahl’s analysis is not still good law as to a plaintiff’s 
failure to wear a helmet or other protective equip-
ment. See generally, Michael J. Weber, “Motorcyclist’s 
Failure to Wear Helmet or Other Protective Equip-
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ment as Affecting Recovery for Personal Injury or 
Death,” 85 ALR4th 365 (2007) (originally published 
in 1991).

Crashworthiness
In a crashworthiness case, which is sometimes 
referred to as “a secondary impact case,” the defen-
dant’s liability is based not upon the initial crash, but 
upon “the alleged failure of the defendant to protect 
the occupants from the consequences of the crash.” 
Dahl v. Bayerische Motoren Werke (BMW), 748 P.2d 
77, 79 (Or. 1987). In such a case, the defendant has 
allegedly failed to anticipate the particular category 
of injuries and failed to design the vehicle to protect 
the occupants from those injuries. Id. Consequently, 
the defendant in “a secondary impact case” is liable 
only for the injuries resulting from faulty protec-
tion. Id.

With respect to the comparative fault defense, 
crashworthiness cases involve the same issues as a 
case involving ordinary negligence. Dahl, 748 P.2d 
at 83.

Misuse of Product
Misuse of a product is a defense to a strict product 
liability action. Wilson v. B.F. Goodrich Co., 627 P.2d 
1280, 1287 (Or. Ct. App. 1981), aff’d, 642 P.2d 644 
(Or. 1982). A defendant is not strictly liable for injury 
caused by a use that was not reasonably foresee-
able. Newman v. Util. Trailer & Equip. Co., 564 P.2d 
674, 676–77 (Or. 1977). Whether a product was put 
to a foreseeable use generally is a question for the 
jury. Id.

“A product is not in a defective condition when 
it is safe for normal handling and consumption.” 
Restatement (Second) of Torts, §402A, comment h. 
Where a product is safe for normal handling and the 
plaintiff’s injury results from “abnormal” use, the 
defendant is not liable. Id. Misuse sufficient to bar 
recovery must be “use or handling so unusual that 
the average consumer could not reasonably expect 
the product to be designed and manufactured to 
withstand it—a use which the seller, therefore, need 
not anticipate and provide for.” Findlay v. Copeland 
Lumber Co., 509 P.2d 28, 31 (Or. 1973). Therefore, 
misuse is not a defense where that misuse was rea-
sonably foreseeable. Id. See also “Alteration of Prod-
uct,” infra.

In a product liability action based upon negli-
gence, Oregon courts indicate that the defense of 
“misuse” would be characterized as one of contribu-
tory negligence. See Wilson, 627 P.2d at 1287 (noting 
that separate affirmative defenses alleging misuse 
and contributory negligence are “largely, but not 
completely, overlapping”) (emphasis in original). See 
“Comparative Fault/Contributory Fault,” supra.

Unanticipated, Unforeseeable, 
or Unintended Use
See “Alteration of Product,” infra, and “Misuse of 
Product,” supra.

Alteration of Product
Alteration of a product is a statutory affirmative 
defense and may be a total bar to recovery where the 
alteration is made either without the consent of the 
defendant or not in accordance with the instructions 
of the defendant, and where the alteration was “a 
substantial contributing factor” to the plaintiff’s 
injury. Or. Rev. Stat. Ann. §30.915(1)–(2) (West 2017). 
However, where the product’s alteration is reasonably 
foreseeable, the defendant must have given the plain-
tiff adequate warning of the danger in order to avail 
itself of the defense. Or. Rev. Stat. Ann. §30.915(3) 
(West 2017); Oregon Uniform Civil Jury Instructions 
(Or. U.C.J.I.) 48.05 (alteration or modification).

Unavoidably Unsafe Products
The Oregon Legislature has adopted Section 402A 
of the Restatement (Second) of Torts and comments 
a through m. Or. Rev. Stat. Ann. §30.920(3) (West 
2017). Section 402A permits strict product liabil-
ity claims and provides that a seller of a defective 
product “unreasonably dangerous to the user or con-
sumer” is subject to liability even though “the seller 
has exercised all possible care in the preparation and 
sale of his product.” Restatement (Second) of Torts 
§402A(2)(a).

Comment k exempts from liability manufacturers 
and suppliers of unavoidably unsafe products that 
pose reasonable risks. Willamette Essential Oils, Inc. 
v. Herrold & Jensen Implement Co., 683 P.2d 1374, 
1378 n.7 (Or. Ct. App. 1984). Although unavoidably 
unsafe products, such as drugs or vaccines, cannot 
be made safe for their “intended and ordinary use,” 
their use is “fully justified,” and they are not con-
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sidered defective or unreasonably dangerous where 
properly prepared and accompanied by proper direc-
tions and warnings. Restatement (Second) of Torts 
§402A, cmt. k. That is, the utility of such products 
outweighs their risk. Willamette Essential Oils, 683 
P.2d at 1378 n.7 (noting that comment k implicitly 
suggests that there are products that are unrea-
sonably dangerous because their risk outweighs 
their utility).

Under Oregon law, comment k apparently does 
not preclude all claims of defective design with 
respect to prescription drugs. Allen v. G.D. Searle & 
Co., 708 F. Supp. 1142, 1150 (D. Or. 1989). In a case 
involving product liability claims against a vaccine 
manufacturer, the Oregon Supreme Court indicated 
that an evidentiary hearing was needed to determine 
issues of the “vaccine’s efficacy, the degree of risk 
attending its use, and the extent to which it is in fact 
‘unavoidably unsafe.’” Senn v. Merrell- Dow Pharms., 
Inc., 751 P.2d 215, 218 n.4 (Or. 1988) (emphasis in 
original). See Allen v. G.D. Searle & Co., citing Senn 
for the proposition that Oregon “may not adopt” 
the approach of the California Supreme Court in 
Brown v. Super. Ct. (Abbott Labs.), 245 Cal. Rptr. 
412, 424 n.11 (Cal. 1988), which held that comment k 
precludes claims of defective design against all pre-
scription drugs. Thus, where there are factual issues 
regarding the claim of defective design of prescrip-
tion drugs, “[i]t appears that under the present state 
of the law an Oregon court would allow such evi-
dence to go to the jury.” Allen, 708 F. Supp. at 1150.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A warning that eliminates or satisfactorily reduces 
the risks involved in a product’s use satisfies a manu-
facturer’s or supplier’s duty to warn. Anderson v. Klix 
Chem. Co., 472 P.2d 806, 810 (Or. 1970), overruled on 
other grounds, Phillips v. Kimwood Mach. Co., 525 
P.2d 1033, 1039 (Or. 1974). See Burns v. Gen. Motors 
Corp., 891 P.2d 1354 (Or. Ct. App. 1995).

For a warning to be adequate, it must be in such 
form that it can reasonably be expected to catch the 
attention of a reasonably prudent person, and the 
content of the warning must be such that it is com-
prehensible to the average user. Anderson, 472 P.2d 
at 810 (citing Spruill v. Boyle- Midway, Inc., 308 F.2d 
79, 85 (4th Cir. 1962)). See “Proof in Strict Liability 

Actions: Failure to Warn,” and “Proof in Negligence 
Actions: Failure to Warn,” infra.

However, where the risks remain unreasonable 
even after a clear warning, an alternate, safer design 
may be required. McClaughry v. Sandwell Int’l, Inc., 
541 P.2d 1050, 1051–52 (Or. 1975).

The duty to warn extends to harm ultimately 
caused by replacement parts, as long as the product 
was unreasonably dangerous as originally sold. McK-
enzie v. A. W. Chesterson Co., 373 P.3d 150, 160 (Or. 
Ct. App. 2016).

Informed Intermediary
A manufacturer of prescription drugs has a duty 
to make “timely and adequate” warnings to the 
medical profession, rather than the patient, of any 
of the drug’s side effects of which the manufacturer 
has “actual or constructive” knowledge. McEwen 
v. Ortho Pharm. Corp., 528 P.2d 522, 529, 530 (Or. 
1974). The manufacturer is directly liable to the 
patient for a breach of this duty. Id. at 529. The man-
ufacturer has a duty to warn both the prescribing 
and the treating physician. Vaughn v. G.D. Searle 
& Co., 536 P.2d 1247, 1248 (Or. 1975), cert. denied, 
423 U.S. 1054 (1976) (negligence action—oral con-
traceptives). See also Allen v. G.D. Searle & Co., 708 
F. Supp. 1142, 1147 (D. Or. 1989) (negligence action/
strict liability—IUD) (pursuant to negligence claims, 
recognizing that Oregon has adopted the learned 
intermediary doctrine); Oksenholt v. Lederle Labs., 
656 P.2d 293, 296–98 (Or. 1982).

In determining whether a seller has acted reason-
ably in relying upon a learned intermediary to pass 
on relevant information, a court considers: (1) the 
product’s dangerous condition; (2) the purpose for 
which the product is used; (3) the form of any warn-
ings given; (4) the reliability of the intermediary; 
(5) the magnitude of the risk; and (6) the burdens 
imposed upon the supplier by requiring that the sup-
plier directly warn all users. Seifert v. Vitek, Inc., No. 
91–479–JE, 1993 WL 765636, at *3 (D. Or. Oct. 19, 
1993); Restatement (Second) of Torts §388 & cmt. n.

In a case of first impression, the Oregon Court of 
Appeals held, in part, that the learned intermediary 
doctrine barred a plaintiff’s strict liability claim 
against a pharmacist for alleged failure to warn of 
the risk associated with a prescription drug. Griffith 
v. Blatt, 973 P.2d 385 (Or. Ct. App. 1999). The Oregon 
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Supreme Court reversed, holding that Oregon’s prod-
uct liability statute, Section 30.920 of the Oregon 
Revised Statutes, not the common law, governed 
plaintiff’s strict liability claim and that the statute 
did not create a defense to strict liability based upon 
the learned intermediary doctrine. Griffith v. Blatt, 
51 P.3d 1256, 1262 (Or. 2002).

A related defense is the sophisticated user defense, 
which absolves a product supplier from a duty to 
warn a party that is already aware of the product’s 
relevant danger. See, e.g., Little v. Liquid Air Corp., 
952 F.2d 841, 851 (5th Cir. 1992), reh’g en banc, 37 
F.3d 1069 (5th Cir. 1994). The sophisticated user 
defense applies to both strict liability and negligence 
product liability actions. See, e.g., Higgins v. E.I. du 
Pont de Nemours & Co., 671 F. Supp. 1055, 1058–60 
(D. Md. 1987).

Oregon has recognized the sophisticated user 
defense, although without labeling it as such. 
Schmeiser v. Trus Joist Corp., 540 P.2d 998, 1002 (Or. 
1975) (the manufacturer or seller is exonerated from 
liability for injury to workmen if the contractor has 
knowledge of the danger). See also Jacobson v. Colo. 
Fuel & Iron Corp., 409 F.2d 1263, 1272 (9th Cir. 1969) 
(duty to warn satisfied by giving warning to plain-
tiff’s supervisor).

Sealed Containers
Vendors and distributors may use the “sealed con-
tainer doctrine” as a defense in a product liability 
action based on negligence. Keller v. Coca Cola 
Bottling Co. of Walla Walla, Wash., 330 P.2d 346, 
348–50 (Or. 1958). If the plaintiff received a defective 
product in a container that was sealed by its manu-
facturer, then that “seal” is evidence that the defec-
tive product was the result of the manufacturer’s 
negligence. The manufacturer then has the burden of 
proving that the product was made defective by the 
negligence of a third person. Id.

Any sealed container defense applicable to a strict 
product liability claim under Section 30.920 of the 
Oregon Revised Statutes may be affected by the Sec-
ond Restatement. Comment g to Section 402A states 
that the safe condition of a product at the time of 
delivery by a seller includes proper packaging, nec-
essary sterilization, and other precautions required 
to permit the product to remain safe for a normal 
length of time when handled in a normal manner. 
Restatement (Second) of Torts §402A cmt. g.

Fault of Others
The negligence of a third party may be used as a 
defense to negate a causal link between the defen-
dant’s own negligence and the plaintiff’s injury. Con-
ner v. Mertz, 548 P.2d 975, 976–77 (Or. 1976) (citing 
Whisnant v. Holland, 292 P.2d 1087, 1090 (Or. 1956)). 
However, a defendant may not escape liability if the 
defendant’s own negligence “to some degree proxi-
mately caused” the plaintiff’s injuries. Conner, 548 
P.2d at 976.

The trier of fact can compare the claimant’s fault 
only with the fault of a party against whom recovery 
is sought, a third-party defendant who is liable in 
tort to the claimant, or the fault of any person with 
whom the claimant has settled. Or. Rev. Stat. Ann. 
§31.600(2) (West 2017) (West 2017).

Preemption
A federal law may preempt state law claims where 
there is a conflict between federal and state law, 
where federal law thoroughly occupies a legislative 
area, or where Congress has included an express pro-
vision in a statute.

The Oregon Court of Appeals has held that the 
Medical Device Amendments (MDA) to the Food, 
Drug, and Cosmetic Act did not preempt plaintiff’s 
state law claims, which included strict product liabil-
ity, breach of express warranties, breach of implied 
warranties of merchantability and fitness, negli-
gence, and medical negligence (breach of duty of 
care and failure to obtain informed consent). Mears 
v. Marshall, 944 P.2d 984, 994–95 (Or. Ct. App. 
1997), review denied, 961 P.2d 217 (Or. 1998) (follow-
ing Medtronic, Inc. v. Lohr, 518 U.S. 470 (1996)). Cf., 
Hoyt v. Vitek, Inc., 894 P.2d 1225, 1230 (Or. Ct. App. 
1995) (Teflon jaw joint) (MDA did not preempt plain-
tiff’s state law claims, which included strict products 
liability—design defect and failure to warn—and 
negligent failure to warn).

In a case in which the plaintiff alleged that 
name-brand drug manufacturers were liable for 
injuries caused by the plaintiff’s ingestion of a 
generic drug manufacturer’s product, the United 
States District Court for the District of Oregon 
granted summary judgment in the name-brand 
drug manufacturers’ favor because the name-brand 
defendants’ product had not caused the plaintiff’s 
injuries. Phelps v. Wyeth, Inc., 857 F. Supp. 2d 1114, 
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1120 (D. Or. 2012). The district court relied on the 
Fourth Circuit Court of Appeals decision in Foster 
v. American Home Products Corp., 29 F.3d 165 (4th 
Cir. 1994), noting that the holding of that case was 
unaffected by the United States Supreme Court 
decision in Pliva, Inc. v. Mensing, 131 S. Ct. 2567 
(West 2017), which held that federal regulations 
that prohibit generic drug manufacturers from 
providing labeling that differs from the labeling 
approved for the name brand version of the drug 
preempts state law claims against generic manufac-
turers based on the generic manufacturer’s alleged 
failure to provide adequate warnings.

In a case involving an allegedly defective child 
restraint seat, the Oregon Court of Appeals held that 
the National Highway Traffic and Motor Vehicle 
Safety Act did not preempt plaintiff’s negligence and 
product liability claims. Wohl v. Spalding & Evenflo 
Cos., 901 P.2d 929, 931 (Or. Ct. App. 1995), review 
denied, 909 P.2d 162 (Or. 1996).

Product liability claims also implicate the Federal 
Insecticide, Fungicide, and Rodenticide Act, which 
comprehensively regulates the use, sale, and labeling 
of pesticides. FIFRA grants enforcement authority to 
the United States Environmental Protection Agency. 
Taylor Ag Indus. v. Pure-Grow, 54 F.3d 555, 559 (9th 
Cir. 1995). A state “may regulate the sale or use of 
any federally registered pesticide.” 7 U.S.C. §136v(a); 
see, e.g., Henderson v. Dep’t of Agric., 875 P.2d 487 
(Or. Ct. App.), review denied, 882 P.2d 604 (Or. 1994), 
cert. denied, 514 U.S. 1018 (1995).

A state may not impose labeling or packaging 
requirements “in addition to or different from those 
required” under the statute. 7 U.S.C. §136v(b). 
FIFRA broadly preempts strict liability failure to 
warn claims based upon a manufacturer’s allegedly 
inadequate labeling. Taylor Ag Indus., 54 F.3d at 560. 
However, the Oregon Court of Appeals has held that 
FIFRA does not preempt common- law failure to 
warn or breach of warranty claims arising out of use 
of pesticides subject to FIFRA’s regulatory require-
ments. Brown v. Chas. H. Lilly Co., 985 P.2d 846, 
853 (Or. Ct. App. 1999), review denied, 6 P.3d 1098 
(Or. 2000).

The United States Supreme Court appears to have 
limited the Brown v. Lilly holding that “a state-law 
labeling requirement must in fact be equivalent 
to a requirement under FIFRA in order to survive 
pre- emption.” Bates v. Dow Agrosciences LLC, 544 

U.S. 431, 453 (2005). The Court noted that FIFRA 
would, for example, preempt a failure- to- warn claim 
alleging that a particular pesticide’s label should 
have stated “DANGER” instead of “the more subdued 
‘CAUTION’” because a “DANGER” label would be 
“inconsistent” with the applicable regulation; that 
regulation specifically assigns those warnings to 
particular classes of pesticides based on their tox-
icity. Id.; see also Vanderzanden Farms, LLC v. Dow 
Agrosciences, LLC, 323 F. Supp. 2d 1075, 1078 (D. Or. 
2004) (declining to follow Brown v. Lilly and holding 
that FIFRA preempted plaintiff’s claim of erroneous 
labeling on herbicide based upon Ninth Circuit’s 
FIFRA preemption analysis).

Compliance with Standards
Compliance with government statutory or admin-
istrative safety standards is not conclusive on the 
question of tort liability where there is no such 
legislative intent. Wilson v. Piper Aircraft Corp., 577 
P.2d 1322, 1324–25 (Or.), reh’g denied, 579 P.2d 1287 
(Or. 1978) (FAA safety standards); McEwen v. Ortho 
Pharm. Corp., 528 P.2d 522, 533–34 (Or. 1974) (FDA 
labeling/warning regulations); Barry v. Don Hall 
Labs., 642 P.2d 685, 690 (Or. Ct. App. 1982) (same).

However, although proof of such compliance does 
not preclude the possibility of liability, compliance is 
properly considered in determining whether a plain-
tiff has produced sufficient evidence to go to the jury. 
Wilson, 577 P.2d at 1328 (strict liability); McEwen, 
528 P.2d at 533–34 (negligence); Barry, 642 P.2d at 
690 (strict liability).

Where government safety standards are not 
binding on a defendant, they still may provide some 
evidence of whether a defendant’s conduct has met 
the appropriate standard of care. Hansen v. Abrasive 
Eng’g & Mfg., Inc., 856 P.2d 625, 628–30 (Or. 1993) 
(ANSI standards and OSHA safety rules).

Government Contractor Defense
No Oregon decision mentions this defense. However, 
because compliance with regulatory standards, 
alone, is not a complete defense in Oregon (see Wil-
son v. Piper Aircraft Corp., 577 P.2d 1322, 1324–25 
(Or.), reh’g denied, 282 Or. 411, 579 P.2d 1287 (1978)), 
Oregon courts are likely to reject compliance with 
government contract specifications as a com-
plete defense.
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State-of-the-Art
The state-of-the-art defense is available in Oregon for 
both negligence and strict product liability actions. 
Wilson v. Piper Aircraft Corp., 577 P.2d 1322, 1328 
(Or.), reh’g denied, 579 P.2d 1287 (Or. 1978); Allen 
v. G.D. Searle & Co., 708 F. Supp. 1142, 1162 (D. Or. 
1989). Under Oregon law, a product defect is ana-
lyzed by considering whether it was possible for the 
manufacturer to eliminate the “unsafe characteris-
tic” of the product without impairing its usefulness 
or making it too expensive. Wood v. Ford Motor Co., 
691 P.2d 495, 498 (Or. Ct. App. 1984), review denied, 
697 P.2d 556 (Or. 1985).

The state-of-the-art defense allows evidence that 
the manufacturer used the most up-to-date technol-
ogy practicable in designing the product; that is, that 
no safer design was either technically or practicably 
feasible when the product was designed, manufac-
tured, and introduced into the stream of commerce. 
Wilson, 577 P.2d at 1326; Wood, 691 P.2d at 498. The 
state-of-the-art defense also allows evidence that 
the manufacturer complied with regulatory agency 
criteria. Wilson, 577 P.2d at 1325. However, compli-
ance with industry standards alone is not a complete 
defense. Id. See “Compliance with Standards,” supra.

Privity of Contract
Privity of contract is not necessary in a cause of 
action against a product seller based upon a neg-
ligence theory or a strict liability theory. Wights 
v. Staff Jennings, Inc., 405 P.2d 624, 626 (Or. 1965). 
Privity also is not a prerequisite in a breach of 
express warranty case where the damages sought are 
only for economic loss. Dravo Equip. Co. v. German, 
698 P.2d 63, 64–65 (Or. Ct. App. 1985).

However, privity of contract is required in a 
breach of an implied warranty case where the dam-
ages sought are only economic. Dravo, 698 P.2d at 
65. Privity is also required where a seller allegedly 
breaches an express or implied warranty and the 
damages sought are for personal injury. Colvin v. 
FMC Corp., 604 P.2d 157, 160–61 (Or. Ct. App. 1979) 
(warranty provision of Or. Rev. Stat. §72.3180 does 
not extend to parties claiming personal injury who 
are not in privity with the seller). But see Or. Rev. 
Stat. Ann. §§72.8020, 72.8030 (West 2017) (manu-
facturer of consumer goods to be sold at retail gives 
implied warranty of merchantability or implied war-
ranty of fitness at time of sale).

Disclaimer of Liability
A disclaimer, or limitation- of- liability clause, is valid 
if it was bargained for, brought to a party’s attention, 
or is conspicuous. Anderson v. Ashland Rental, Inc., 
858 P.2d 470 (Or. Ct. App. 1993). Where a limitation- 
of- liability clause is not bargained for or expressly 
pointed out to a party, that clause is enforceable only 
if it is conspicuous. Or. Freeze Dry, Inc. v. Americold 
Logistics, LLC, No. CV-05-1119-ST, 2006 U.S. Dist. 
Lexis 70760, at *22–3 (D. Or. July 24, 2006), adopted 
and aff’d, 2006 WL 2707967, at *8 (D. Or. Sept. 18, 
2006). See Or. Rev. Stat. Ann. §71.2010(2)(j) (West 
2017), which provides the statutory definition of 
“conspicuous.”

A party may disclaim liability for both negligence 
and strict liability in tort. Anderson, 858 P.2d at 
473–74 (Deits, J., dissenting); K-Lines, Inc. v. Roberts 
Motor Co., 541 P.2d 1378, 1382–85 (Or. 1975).

A disclaimer of tort liability between a plain-
tiff and a defendant of equal bargaining power 
may be enforceable. K-Lines, 541 P.2d at 1384. 
Whether or not such a disclaimer is void as against 
public policy is to be decided on a case-by-case 
basis. Id. at 1384, 1385; see, e.g., Agristor Credit 
Corp. v. Schmidlin, 601 F. Supp. 1307, 1317 n.3 
(D. Or. 1985) (limitations on liability contained 
in leases would apparently bar liability on strict 
product liability claim); Russell v. Ford Motor Co., 
575 P.2d 1383, 1386 n.4 (Or. 1978) (in business 
context, seller’s tort liability can be limited by 
“mutual agreement”).

Failure to Mitigate Damages
“[A] person who suffers damage has a duty to exer-
cise reasonable care to avoid increasing that dam-
age.” Sease v. Taylor’s Pets, Inc., 700 P.2d 1054, 1061 
(Or. Ct. App.), review denied, 704 P.2d 514 (Or. 1985). 
Evidence may be introduced to mitigate a plaintiff’s 
alleged damages. Davison v. Parker, 622 P.2d 1113, 
1117 (Or. Ct. App.), review denied, 642 P.2d 307 (Or. 
1981). The trier of fact considers a plaintiff’s failure 
to mitigate damages as a part of the plaintiff’s com-
parative fault. Sease, 700 P.2d at 1061 (“There can 
be no recovery for increased damage caused by the 
failure to exercise such care.”).

In wrongful death actions, however, evidence of 
a surviving spouse’s remarriage is not admissible 
to mitigate pecuniary loss damages. Wilson v. Piper 
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Aircraft Corp., 577 P.2d 1322, 1331–32 (Or.), reh’g 
denied, 579 P.2d 1287 (Or. 1978).

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
Oregon permits, in certain cases, recovery under 
strict liability and negligence theories where the 
defective product itself is damaged and there is no 
physical harm or damage to other property caused 
by that defect. Russell v. Ford Motor Co., 575 P.2d 
1383, 1386–87 (Or. 1978). Recovery depends upon 
the type of defect.

To recover in a strict product liability action for 
damage only to the product itself, the product defect 
must be unreasonably dangerous to the user or to 
property other than the product itself. Russell v. 
Deere & Co., 61 P.3d 955, 959–60 (Or. Ct. App. 2003); 
Agristor Credit Corp. v. Schmidlin, 601 F. Supp. 1307, 
1316 (D. Or. 1985); Russell, 575 P.2d at 1386 n.5.

To be “unreasonably dangerous,” the defect in 
the product must do more than simply reduce the 
value of the product or result in poor performance. 
Agristor, 601 F. Supp. at 1316; Russell, 575 P.2d at 
1387; see also Gladhart v. Or. Vineyard Supply Co., 
994 P.2d 134, 141–44 (Or. Ct. App. 1999) (allegations 
that defendants’ product caused physical damage to 
vineyard sufficed to allege an unreasonable danger 
to other property and therefore constituted a cog-
nizable claim under Or. Rev. Stat. §30.905), rev’d on 
other grounds, 26 P.3d 817 (Or. 2001).

In a negligence action, the defect must result in 
losses of a kind that the seller should have been able 
to foresee. Russell, 575 P.2d at 1387.

The Uniform Commercial Code also provides for 
recovery of damages to the product itself. See Or. 
Rev. Stat. Ann. §72.7140 (West 2017) (buyer’s dam-
ages for breach in regard to accepted goods); Or. Rev. 
Stat. Ann. §72.7150 (West 2017) (buyer’s incidental 
and consequential damages). See generally, Or. Rev. 
Stat. Ann. ch. 72 (West 2017) (sales).

Statutes of Limitation
As a general matter, the statute of limitations for 
product liability actions in Section 30.905 of the Ore-
gon Revised Statutes, distinguishes between claims 
based on allegations that a product caused personal 
injuries or property damage, and allegations that 
a product caused death. A product liability lawsuit 

based on personal injuries or property damage 
“must be commenced not later than two years after 
the plaintiff discovers, or reasonably should have 
discovered, the personal injury or property damage 
and the causal relationship between the injury or 
damage and the product, or the causal relationship 
between the injury or damage and the conduct of 
the defendant.” Or. Rev. Stat. Ann. §30.905(1) (West 
2017). A product liability lawsuit based on death 
“must be commenced not later than three years 
after the decedent, the personal representative for 
the decedent or a person for whose benefit an action 
could be brought under ORS §30.020 discovers, or 
reasonably should have discovered, the causal rela-
tionship between the death and the product, or the 
causal relationship between the death and the con-
duct of the defendant.” Or. Rev. Stat. Ann. §30.905(3) 
(West 2017).

Four specific types of product- liability claims are 
exempted from the general rules of Section 30.905 of 
the Oregon Revised Statutes: (1) actions for damages 
from asbestos- related disease, for which Section 
30.907 provides a two-year limitation period (see, 
e.g., Keller v. Armstrong World Indus., Inc., 147 P.3d 
1154, 1158–59 (Or. 2006)), (2) actions arising out 
of injury allegedly resulting from breast implants, 
for which Section 30.908 provides for a two-year 
limitation period, (3) actions based on a plaintiff’s 
use of a COX-2 inhibitor (Vioxx), for which Section 
30.927 provides a four-year limitation period for 
claims arising out of personal injuries and a six-year 
limitation period for claims arising out of death, and 
(4) actions arising out of injuries allegedly caused by 
“R type metal halide or mercury vapor light bulbs,” 
for which Section 30.928 of the Oregon Revised Stat-
utes provides a two-year limitations period. Except 
for actions based on a plaintiff’s use of a COX-2 
inhibitor, all of those specific types of product liabil-
ity claims also are exempted from the Oregon statute 
of ultimate repose otherwise applicable to product 
liability claims. See “Available Defenses: Statutes of 
Ultimate Repose,” infra.

Section 30.905 of the Oregon Revised Statutes 
does not apply against governmental bodies. See City 
of Medford v. Budge- McHugh Supply Co., 754 P.2d 
607, 610 (Or. Ct. App.), review denied, 763 P.2d 152 
(Or. 1988) (construing prior version of the statute). 
Additionally, Section 30.905 does not apply in a civil 
action brought against a manufacturer, distributor, 



Products Liability Defenses: A State-by-State Compendium   Oregon   9

seller or lessor of a manufactured dwelling…or 
of a prefabricated structure[.]” Or. Rev. Stat. Ann. 
§30.905(5) (West 2017).

The question whether a plaintiff was aware of 
sufficient facts such that the plaintiff had a duty to 
investigate further the cause of his or her injuries is 
a question of fact that precludes summary judgment 
if the evidence permits multiple inferences. See Kil-
dow v. Breg, Inc., 796 F. Supp. 2d 1295, 1298–99 (D. 
Or. 2011).

Section 30.905 applies regardless of a plaintiff’s 
characterization of the claim if “the gravamen or 
predominant characteristic” of the claim is based 
upon a product defect or failure within the meaning 
of Section 30.900. Weston v. Camp’s Lumber & Bldg. 
Supply, Inc., 135 P.3d 331, 337–38 (Or. Ct. App.), opin-
ion adhered to as modified on reconsideration, 138 
P.3d 931 (Or. Ct. App. 2006), review dismissed, 160 
P.3d 633 (Or. 2007) (table).

Statutes of Repose
Like the statutes of limitations set out in Section 
30.905 of the Oregon Revised Statutes, the statutes of 
ultimate repose applicable to product liability claims 
also distinguish between claims arising out of per-
sonal injury or property damage, and claims arising 
out of death. A product liability lawsuit arising out 
of alleged personal injury to property damage “must 
be commenced before the later of” either (1) “[t]en 
years after the date on which the product was first 
purchased for use or consumption,” or (2) “[t]he 
expiration of any statute of repose for an equivalent 
civil action in the state in which the product was 
manufactured, or, if the product was manufactured 
in a foreign country, the expiration of any statute 
of repose for an equivalent civil action in the state 
into which the product was imported.” Or. Rev. Stat. 
Ann. §30.905(2) (West 2017) (emphasis added). A 
product liability lawsuit arising out of death “must 
be commenced before the earlier of” either (1) “[t]
hree years after the death of the decedent,” (2) “[t]
en years after the date on which the product was 
first purchased for use or consumption,” or (3) “[t]he 
expiration of any statute of repose for an equivalent 
civil action in the state in which the product was 
manufactured, or, if the product was manufactured 
in a foreign country, the expiration of any statute of 
repose for an equivalent civil action in the state into 
which the product was imported.” See Or. Rev. Stat. 

Ann. §30.905(4) (West 2017) (emphasis added). If the 
state in which the product was manufactured has no 
statute of repose, no statute of repose applies. Miller 
v. Ford Motor Co., No. 6:14-CV-785-TC, 2014 U.S. 
Dist. Lexis 152858, at *7 (D. Or. Oct. 27, 2014) (“The 
focus is on adopting the other state’s time limit, even 
if there is no time limit.”).

The statutes of ultimate repose set out in Sec-
tion 30.905 of the Oregon Revised Statutes do not 
apply to (1) actions for damages for asbestos- related 
disease, Section 30.907(2), (2) actions for injuries 
allegedly resulting from breast implants, Section 
30.908(2), and (3) actions arising out of injuries 
allegedly caused by “R type metal halide or mercury 
vapor lightbulbs,” Or. Rev. Stat. Ann. §30.928(3) 
(West 2017). Additionally, Section 30.905’s statutes 
of ultimate repose also do not apply to “a civil action 
brought against a manufacturer, distributor, seller 
or lessor of a manufactured dwelling… or of a pre-
fabricated structure[.]” Or. Rev. Stat. Ann. §30.905(5) 
(West 2017).

For purposes of Section 30.905’s statutes of ulti-
mate repose, a plaintiff’s harm must occur within 
ten years after the product’s purchase date. See, e.g., 
Border v. Indian Head Indus., Inc., 792 P.2d 111, 113 
(Or. Ct. App.), review denied, 799 P.2d 646 (Or. 1990) 
(construing a prior version of that statute) (“A plain-
tiff who is injured more than eight years after the 
first purchase of the product for use or consumption 
simply never has a claim.”).

As a statute of ultimate repose, Section 30.905 sets 
an “absolute period” during which a plaintiff must 
be injured to have a claim: “That period passes of its 
own force, and the plaintiff’s knowledge or lack of 
knowledge can have nothing to do with it.” Border, 
792 P.2d at 114–15. A discovery rule “cannot apply 
to a statute of ultimate repose, because there can be 
no extension of an absolute period,” and therefore a 
discovery rule does not apply to Section 30.905. See 
Border, 792 P.2d at 115 (emphasis in original).

Summary judgment is inappropriate when there is 
a question of fact as to whether the plaintiff’s injury 
occurred during the eight-year period. Akins v. 
Bucyrus- Erie Co., 837 P.2d 981, 982–83 (Or. Ct. App.), 
review denied, 844 P.2d 206 (Or. 1992).

Section 30.905 of the Oregon Revised Statutes 
applies only to acts, omissions, or conditions exist-
ing or occurring before or at the time a defendant 
places the product into the stream of commerce. 
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Erickson Air-Crane Co. v. United Techs. Corp., 735 
P.2d 614, 618 (Or.), on reconsideration, 736 P.2d 1023 
(Or. 1987), review denied, 748 P.2d 142 (Or. 1987). 
A product is placed into the commerce stream after 
the product leaves the seller’s hands, regardless of 
the date of the sale contract. Jamison v. Spencer R.V. 
Ctr., Inc.,779 P.2d 1091, 1093 (Or. Ct. App. 1989). See 
“Post-Sale Duties,” infra.

If “the gravamen or predominant characteristic” 
of a plaintiff’s claim is based upon a product defect 
or failure within the meaning of Section 30.900 of 
the Oregon Revised Statutes, Section 30.905 applies 
regardless of the plaintiff’s characterization of the 
claim. Weston v. Camp’s Lumber & Bldg. Supply, Inc., 
135 P.3d 331, 337–38 (Or. Ct. App.), opinion adhered 
to as modified on reconsideration, 138 P.3d 931 
(Or. Ct. App. 2006), review dismissed, 160 P.3d 633 
(Or. 2007).

The statute of ultimate repose does not violate 
Article I, Section 10 of the Oregon Constitution, 
because it “is a permissible constitutional legislative 
function to balance the possibility of outlawing legit-
imate claims against the public need that at some 
definite time there be an end to potential litigation.” 
Lunsford v. NCH Corp., 396 P.3d 288, 291 (Or. Ct. 
App. 2017) (citing Sealey v. Hicks, 788 P.2d 435, 438 
(Or. 1990)). Section 30.905 also withstands scrutiny 
under the jury trial clause of Article I, section 17, of 
the Oregon Constitution. Id. at 129.

Useful Safe Life
No Oregon cases have recognized this defense. But 
see Erickson Air-Crane Co. v. United Techs. Corp., 
735 P.2d 614, 615 (Or.), on reconsideration, 736 P.2d 
1023 (Or.), review denied, 748 P.2d 142 (Or. 1987), 
in which the plaintiff brought an action against a 
helicopter manufacturer for alleged negligent failure 
to warn and negligent failure to properly instruct as 
to the useful safe life of a helicopter part. The court 
characterized the case as a negligence action.

Other Common Law Defenses
Hypersensitivity/Idiosyncratic Reaction

Under Oregon law, standards for a defense involving 
the hypersensitivity of the consumer vary when used 
in product liability actions alleging strict liability, 
negligence, and/or breach of warranty.

In a strict liability action, the effect of a plain-
tiff’s hypersensitivity is somewhat unclear. Under 
Section 30.920 of the Oregon Revised Statutes, the 
court applies a consumer contemplation test. See 
Burns v. Gen. Motors Corp., 891 P.2d 1354, 1356–57 
(Or. Ct. App. 1995). Although comment j to Section 
402A of the Second Restatement, codified at Section 
30.920(3) of the Oregon Revised Statutes, discusses 
warnings of the dangers of allergies, it sets forth 
a negligence standard, and it is unclear how that 
comment might be applied in the context of the con-
sumer expectation test. See McPike v. Enciso’s Cocina 
Mejicana, Inc., 762 P.2d 315, 317 (Or. Ct. App. 1988), 
regarding the application of comment j.

As in a strict liability action, a defendant in a 
negligence action is not required to warn the public 
against all of the risks that could result in harm to a 
plaintiff, but rather, only “those dangerous propensi-
ties of which the manufacturer knows or reasonably 
should know.” Barry v. Don Hall Labs., 642 P.2d 685, 
689 (Or. Ct. App. 1982). However, where allergic 
reactions are difficult to anticipate, this must be con-
sidered in evaluating the manufacturer’s knowledge 
because the manufacturer’s negligence liability is 
restricted to foreseeable dangers. McEwen v. Ortho 
Pharm. Corp., 528 P.2d 522, 529–30 (Or. 1974). See 
“Proof in Negligence Actions: Failure to Warn,” infra.

In a breach of warranty action, if the plaintiff’s 
allergy is the sole cause of the injury, then the plain-
tiff cannot recover. Where a product is “reasonably 
fit” for ordinary use, and the product does not con-
tain any poisonous or deleterious substances when 
used in accordance with directions (even though 
persons with an unusual sensitivity may suffer from 
the use), then the mere fact that a plaintiff used the 
product and sustained injury is insufficient to sup-
port a verdict for the plaintiff. Landers v. Safeway 
Stores, Inc., 139 P.2d 788, 794–97 (Or. 1943) (citing 
Ross v. Porteous, Mitchell & Braun Co., 3 A.2d 650 
(Me. 1939)).

Emotional Distress/Phobia

Although not technically a defense, a requisite ele-
ment of a claim for strict product liability is physical 
harm. There also is authority pursuant to which it 
may be argued that physical harm is a requisite ele-
ment in a products claim based upon a negligence 
theory. See “Elements of Plaintiff’s Case,” infra.
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Other Statutory Defenses

Section 30.900 of the Oregon Revised Statutes 
permits a civil action in a product liability case. 
However, Section 30.900 will not support injunctive 
relief. See Bentz v. Eagle Tobacco Prods., No. 93-1183-
FR, 1993 U.S. Dist. Lexis 14928, at *1 (D. Or. Oct. 21, 
1993) (court denied injunction against defendant 
marketers to refrain from marketing their tobacco 
products in Oregon).

Damages and Joint Liability
Compensatory Damages
Recoverability

In both strict liability and negligence product lia-
bility actions, damages for personal injury and for 
harm to property other than the product itself are 
recoverable. Or. Rev. Stat. Ann. §30.900 (West 2017) 
(damages in “product liability civil action” for “per-
sonal injury, death or property damage”); Russell v. 
Ford Motor Co., 575 P.2d 1383, 1386–87 (Or. 1978).

Absent physical harm, there can be no recovery 
for emotional distress under a strict product liability 
theory, Sease v. Taylor’s Pets, Inc., 700 P.2d 1054, 
1059 (Or. Ct. App.), review denied, 704 P.2d 514 
(Or. 1985), or under a negligence product liability 
theory. Lowe v. Philip Morris, Inc., 183 P.3d 181, 186 
(Or. 2008); Kent v. Shiley, Inc., No. 87-6554-E, 1989 
U.S. Dist. Lexis 8962, at *4–5 (D. Or. Jan. 24 1989); 
see also Zehr v. Haugen, 871 P.2d 1006, 1011–12 (Or. 
1994); Chouinard v. Health Ventures, 39 P.3d 951, 955 
(Or. Ct. App. 2002), overruled in part by Philibert v. 
Kluser, 385 P.3d 1038 (Or. 2016); Pryor v. Shiley, Inc., 
916 F.2d 716 (9th Cir. 1990). See “Proof in Negligence 
Actions,” infra.

A plaintiff may recover economic losses result-
ing from damages to the defective product itself, 
but only where there is a threat to personal safety 
or an unreasonable danger to property other than 
the product itself. Agristor Credit Corp. v. Schmid-
lin, 601 F. Supp. 1307, 1316 (D. Or. 1985); Russell, 
575 P.2d at 1387. See “Damage to Property/Prod-
uct Itself without Bodily Injury or Consequential 
Injury,” supra.

In addition, a plaintiff may recover economic 
losses where the defendant’s negligence causes phys-
ical injury to a third party but only economic losses 
to the plaintiff. See, e.g., Oksenholt v. Lederle Labs., 
656 P.2d 293, 298 (Or. 1982) (holding that doctor’s 

impairment of earning capacity and lost income 
were legally cognizable damages where defendant 
misinformed doctor about effects of drug, doctor 
relied upon misinformation and prescribed drug to 
patient who was injured).

Limitations

The Oregon Legislature has attempted to limit 
non- economic damages. Under Section 31.710(1) of 
the Oregon Revised Statutes, the recovery of non- 
economic damages for one person is limited to a 
maximum of $500,000. Or. Rev. Stat. Ann. §31.710(1) 
(West 2017). “Noneconomic” damages are subjective, 
non- monetary losses, including, but not limited to, 
pain and mental suffering, humiliation, emotional 
distress, injury to reputation, “loss of care, comfort, 
companionship and society,” loss of consortium, 
inconvenience, and “interference with normal and 
usual activities apart from gainful employment.” 
Or. Rev. Stat. Ann. §31.710(2)(b) (West 2017). “Eco-
nomic damages” include only “objectively verifiable 
monetary losses.” Or. Rev. Stat. Ann. §31.710(2)(a) 
(West 2017).

The Oregon Supreme Court has held the statu-
tory limit on some common law claims for non- 
economic damages unconstitutional. In Horton 
v. Or. Health & Sci. Univ., 376 P.3d 998, 1002 (Or. 
2016), the Oregon Supreme Court addressed the 
$3,000,000 cap limitation in the Oregon Tort 
Claims Act. The court addressed whether applying 
that cap to reduce an approximately $12 million 
damages award violated Article I, sections 10 (the 
remedies clause) and 17 (the jury trial clause), of 
the Oregon Constitution. Id. Under prior case law, 
particularly the decision in Smothers v. Gresham 
Transfer, Inc., 23 P.3d 333 (Or. 2001), the question 
whether a damages cap violated those constitu-
tional provisions turned on whether the plaintiff 
would have had an “absolute common law right” 
to the claim when the Oregon Constitution was 
adopted in 1857. Id. at 1015.

After Horton, the Article I, section 17, jury trial 
clause no longer provides a valid basis for avoid-
ing application of the ORS 31.710 non- economic 
damages clause. Id. at 1044. The court left open 
whether a damages cap may be unconstitutional 
under the Article I, section 10 remedies clause. Id. 
at 1030.
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Punitive Damages
Insurability

Public policy does not preclude an insurance policy 
from insuring against liability for punitive damages. 
Harrell v. Travelers Indem. Co., 567 P.2d 1013, 1021 
(Or. 1977).

Recoverability

In a product liability action, punitive damages are 
not recoverable “unless it is proven by clear and 
convincing evidence that the party against whom 
punitive damages are sought has acted with malice 
or has shown a reckless and outrageous indifference 
to a highly unreasonable risk of harm and has acted 
with a conscious indifference to the health, safety 
and welfare of others.” Or. Rev. Stat. Ann. §31.730(1); 
Or. Rev. Stat. Ann. §30.925(1).

Punitive damages must be determined and 
awarded based upon the following criteria: (1) the 
likelihood at the time that serious harm would arise 
from the defendant’s misconduct; (2) to what extent 
the defendant was aware of that likelihood; (3) the 
profitability of the defendant’s misconduct; (4) the 
duration and concealment of the defendant’s mis-
conduct; (5) the defendant’s attitude and conduct 
upon discovery of the misconduct; (6) the defen-
dant’s financial condition; and (7) the total deterrent 
effect of other punishment imposed upon the defen-
dant because of the misconduct, including criminal 
penalties and punitive damages awards to persons 
in situations similar to that of the plaintiff. Or. Rev. 
Stat. Ann. §30.925(2) (West 2017). See, e.g., Waddill 
v. Anchor Hocking, Inc., 78 P.3d 570, 575 n.4 (Or. Ct. 
App. 2003).

Where an award of punitive damages is made by 
a jury, the court must review the award to determine 
whether the award is “within the range of damages 
that a rational juror would be entitled to award based 
on the record as a whole, viewing the statutory and 
common- law factors that allow an award of puni-
tive damages for the specific type of claim at issue 
in the proceeding.” Or. Rev. Stat. Ann. §31.730(2) 
(West 2017). This statutory provision, formerly Sec-
tion 18.537(2) of the Oregon Revised Statutes, was 
enacted in 1995 in response to Honda Motor Co. 
v. Oberg, 512 U.S. 415 (1994), on remand, 888 P.2d 
8 (Or. 1995), cert. denied, 517 U.S. 1219 (1996), in 
which the U.S. Supreme Court held that Oregon’s 
absence of court review of punitive damages violated 

the Due Process Clause of the Fourteenth Amend-
ment of the United States Constitution. Oregon 
courts also look to the guideposts of BMW of North 
America, Inc. v. Gore, 517 U.S. 559 (1996), another 
vehicle for determining the reasonableness of a puni-
tive damages award. Therefore, an analysis under the 
BMW v. Gore factors can substitute for an analysis 
under Section 31.730(2) of the Oregon Revised Stat-
utes. Halbasch v. Med- Data, Inc., 192 F.R.D. 641, 653 
(D. Or. 2000); see, e.g., Groth v. Hyundai Precision 
& Ind. Co. Ltd., 149 P.3d 333, 338–41 (Or. Ct. App. 
2006) (applying BMW factors to determine whether 
punitive damages award comported with federal due 
process); Goddard v. Farmers Ins. Co. of Or., 120 P.3d 
1260, 1279–84 (Or. Ct. App. 2005) (applying BMW 
factors), opinion adhered to as modified on reconsid-
eration, 126 P.3d 682 (Or. Ct. App.), review allowed, 
143 P.3d 239 (Or. 2006).

The Oregon appellate courts have affirmed puni-
tive damages awards that exceed the ratios that the 
United States Supreme Court has suggested would 
be permissible, in cases where the jury’s award of 
compensatory damages is relatively small. See Lithia 
Medford, LM, Inc. v. Yovan, 295 P.3d 642, 650–52 
(Or. Ct. App. 2012) (affirming award of $500 in 
compensatory damages and $100,000 in punitive 
damages) (following Hamlin v. Hampton Lumber 
Mills, Inc., 246 P.3d 1121, 1127–29 (Or. 2011) (affirm-
ing award of $6,000 in compensatory damages and 
$175,000 in punitive damages)); Schwarz v. Philip 
Morris USA, Inc., 355 P.3d 931, 942 (Or. Ct. App. 
2015) (affirming punitive damages award when the 
punitive to compensatory damages ratio was 148 
to 1).

In Williams v. Philip Morris Inc., 127 P.3d 1165 
(Or. 2006), the Oregon Supreme Court upheld a jury 
award of $79.5 million in punitive damages against 
defendant, rejecting defendant’s arguments that the 
trial court should have instructed the jury that it 
could not punish defendant for injury to non- parties 
to the lawsuit. The United States Supreme Court 
vacated the decision, holding that the Due Process 
Clause of the Fourteenth Amendment of the United 
States Constitution bars a state from using a punitive 
damages award to punish a defendant for injuries 
to “strangers to the litigation.” Philip Morris USA v. 
Williams, 127 S. Ct. 1057, 1059 (2007). On remand, 
the Oregon Supreme Court adhered to its prior deci-
sion affirming the trial court’s refusal to give the 
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defendant’s requested jury instruction, concluding 
that, even putting aside the United States Supreme 
Court’s due process analysis, the defendant’s pro-
posed instruction failed to state the law correctly on 
independent state-law grounds. Williams v. Philip 
Morris, Inc., 176 P.3d 1255, 1257 (Or. 2008); see also 
Schwarz v. Philip Morris, Inc., 235 P.3d 668, 674–75 
(Or. 2010) (rejecting challenge of trial court’s refusal 
to give proposed punitive damages instruction 
regarding harm to third- parties because the pro-
posed instruction was not “complete and accurate” 
as a matter of state law).

The manufacturer of a drug that allegedly caused 
plaintiff harm is not liable for punitive damages if: 
(1) the drug was manufactured and labeled pursu-
ant to an approval or license issued by the FDA, Or. 
Rev. Stat. §30.927(1)(a); or (2) the drug is generally 
recognized as safe and effective pursuant to FDA 
conditions and regulations, including regulations 
for labeling and packaging, Or. Rev. Stat. Ann. 
§30.927(1)(b) (West 2017).

However, a drug manufacturer is not exempt from 
liability for punitive damages if clear and convincing 
evidence shows that the defendant knowingly—in 
violation of FDA regulations—“withheld from or 
misrepresented to the agency or prescribing physi-
cian information known to be material and relevant 
to the harm which the plaintiff allegedly suffered.” 
Or. Rev. Stat. Ann. §30.927(2) (West 2017).

A pleading in a civil action may not contain a 
request for a punitive damages award except as pro-
vided for by statute. Or. Rev. Stat. Ann. §31.725(1) 
(West 2017). At the time of filing, a pleading may 
not contain a request for punitive damages, but after 
the pleading is filed, a party may move to amend the 
pleading to assert a claim for punitive damages. Or. 
Rev. Stat. Ann. §31.725(2) (West 2017). The parties 
“may” submit affidavits and documentation support-
ing or opposing the motion for punitive damages. Id.

The court must deny a motion to amend a 
pleading to add punitive damages if, inter alia, it 
determines that “the affidavits and supporting doc-
umentation submitted by the party seeking punitive 
damages fail to set forth specific facts supported by 
admissible evidence adequate to avoid the granting 
of a motion for a directed verdict to the party oppos-
ing the motion on the issue of punitive damages in 
a trial of the matter.” Or. Rev. Stat. Ann. §31.725(3)
(a) (West 2017). Section 31.725(3)(a) of the Oregon 

Revised Statutes requires a court to deny a motion 
to amend in cases in which there is insufficient evi-
dence. However, the court has the discretion to deny 
a motion to amend on other grounds. Richardson 
v. Fred Meyer, Inc., 155 P.3d 881, 886 (Or. Ct. App. 
2007) (construing Or. Rev. Stat. §18.535(3), renum-
bered as Or. Rev. Stat. §31.725(3)) (distinguishing 
Bolt v. Influence, Inc., 43 P.3d 425 (Or. 2002) (also 
construing Or. Rev. Stat. §18.535)); see also Or. Rev. 
Stat. Ann. §31.725(4) (West 2017) (the conditions 
under which a court may grant a continuance), Or. 
Rev. Stat. Ann. §31.725(5) (West 2017) (the condi-
tions under which the court must conduct a hear-
ing), and Or. Rev. Stat. Ann. §31.725(6) (West 2017) 
(the conditions under which a plaintiff can discover 
evidence of a defendant’s ability to pay).

Section 31.725(2) of the Oregon Revised Statutes 
applies only to actions commenced on or after Janu-
ary 1, 2004. See Note to Or. Rev. Stat. §31.725 (2003); 
see also 2003 Or. Laws, ch. 552, §2.

Contribution
Contribution is available by statute. Or. Rev. Stat. 
Ann. §31.800 (West 2017). Where tortfeasors become 
jointly or severally liable in tort for the same injury, 
there is a right of contribution among them, even 
where a judgment has not been recovered. Or. Rev. 
Stat. Ann. §31.800(1) (West 2017). However, there 
is no right of contribution from a person who is 
not liable in tort to the plaintiff. Id.; see, e.g., Fujitsu 
Microelectronics, Inc. v. Lam Research Corp., 27 P.3d 
493, 496 (Or. Ct. App.), review denied, 34 P.3d 1176 
(Or. 2001) (by contractual waiver provision of con-
tractor’s and subcontractor’s right to make claims 
against owner, subcontractor was not liable in tort to 
owner; therefore, defendant could not recover contri-
bution or indemnity from subcontractor).

In contribution actions under Section 31.600 of 
the Oregon Revised Statutes (Contributory Negli-
gence Not Bar to Recovery; Comparative Negligence 
Standard; Third Party Complaints), “the propor-
tional share of a tortfeasor in the entire liability shall 
be based upon the tortfeasor’s percentage of the 
common negligence of all tortfeasors.” Or. Rev. Stat. 
Ann. §31.801(1) (West 2017). If equity so requires, 
the collective liability of some as a group shall con-
stitute a single share. Or. Rev. Stat. Ann. §31.801(2) 
(West 2017).
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A defendant whose settlement with a plaintiff 
does not satisfy plaintiff’s claim against other 
tortfeasors cannot recover contribution from the 
co- defendants. Transport Indem. Co. v. BB & S. Inc., 
664 P.2d 1115, 1118 (Or. Ct. App.), review denied, 670 
P.2d 1034 (Or. 1983); Or. Rev. Stat. Ann. §31.800(3) 
(West 2017).

One who must indemnify another cannot claim 
contribution from that person. Or. Rev. Stat. Ann. 
§31.800(5) (West 2017); United Pac./Reliance Ins. Co. 
v. Horace Mann Ins. Co., 670 P.2d 172, 176 (Or. Ct. 
App. 1983).

A defendant who settles with a plaintiff in good 
faith under a “covenant not to sue” is discharged 
from all liability for contribution to other defen-
dants. Or. Rev. Stat. Ann. §31.815(1)(b) (West 2017); 
see, e.g., Mills v. Brown, 735 P.2d 603, 608 (Or. 
1987). The plaintiff’s claim against the remaining 
defendants is reduced by the share of the tortfeasor 
given the covenant. Or. Rev. Stat. Ann. §31.815(1)(a) 
(West 2017).

Indemnification
Common law indemnity is available in Oregon. See, 
e.g., Moore Excavating, Inc. v. Consol. Supply Co., 63 
P.3d 592, 595–96 (2003). In addition, contractual 
indemnity provisions between manufacturers and 
sellers are generally enforceable. See, e.g., Sw. Forest 
Indus., Inc. v. Vanply, Inc., 602 P.2d 1113 (Or. Ct. App. 
1979). Where a retailer delivers goods to a buyer 
without creating a defect in the product, the retailer 
is only secondarily liable for that defect and gener-
ally is entitled to indemnity from the manufacturer. 
Smith Radio Commc’ns, Inc. v. Challenger Equip., 
Ltd., 527 P.2d 711, 712–13 (Or. 1974).

In a product liability action involving multiple 
defendants, one defendant’s third-party indemnity 
action against another defendant is subject to the 
six-year statute of limitations under Section 12.080 
of the Oregon Revised Statutes, not to Section 
30.905(2), the two-year statute of limitations for 
product liability civil actions. Huff v. Shiomi, 699 
P.2d 1178, 1180–81 (Or. Ct. App. 1985). Moreover, 
such an indemnity action is still available even 
where the plaintiff’s underlying product liability 
claim is time-barred under Or. Rev. Stat. Ann. 
§30.905(2) (West 2017).

Joint and/or Several Liability
Liability among multiple defendants is apportioned 
on the basis of “their relative degrees of fault or 
responsibility.” Or. Rev. Stat. Ann. §31.805(1) (West 
2017). See Sandford v. Chevrolet Div. of Gen. Motors, 
642 P.2d 624, 628–35 (Or. 1982) (discussing the 
quantification of “fault”).

Except as otherwise provided, the liability of each 
defendant “for damages” awarded to the plaintiff 
is several, not joint. Or. Rev. Stat. Ann. §31.610(1) 
(West 2017). Several liability applies to “any civil 
action arising out of bodily injury, death or property 
damage, including claims for emotional injury or 
distress, loss of care, comfort, companionship and 
society, and loss of consortium.” Id. The allocation 
of damages is based upon the percentages of fault of 
the parties as determined by the trier of fact. Or. Rev. 
Stat. Ann. §31.610(2) (West 2017). Reapportionment 
is possible if a plaintiff cannot collect from one or 
more defendants within a year of receiving a judg-
ment. Or. Rev. Stat. Ann. §31.610(3) (West 2017). See 
“Fault of Bankrupt or Insolvent Parties,” infra.

Fault of Bankrupt or Insolvent Parties
Not later than one year after the judgment has 
become final, the court, upon motion, “shall deter-
mine” whether all or part of a party’s share of 
the obligation is uncollectible. Or. Rev. Stat. Ann. 
§31.610(3) (West 2017). If the court makes a deter-
mination as to uncollectibility, the court “shall 
reallocate any uncollectible share among the other 
parties,” including the claimant, based on each par-
ty’s respective percentage of fault as determined by 
the trier of fact. Id. Reallocation does not affect any 
right to contribution from or continuing liability 
on the judgment to the claimant by the party whose 
share of the obligation is uncollectible. Id. Set-off of 
damages is not allowed. Or. Rev. Stat. Ann. §31.615 
(West 2017).

Successor Liability
In the context of product liability, Oregon follows the 
traditional rule of successor nonliability. Giant Mfg. 
Co., v. Bikee Corp., No. 02-6222-TC, 2004 U.S. Dist. 
Lexis 15262, at *16 (D. Or. July 28, 2004). “The gen-
eral rule is that where one corporation sells or other-
wise transfers all of its assets to another corporation, 
the latter is not liable for the debts and liabilities of 
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the transferor[.]” Erickson v. Grande Ronde Lumber 
Co., 92 P.2d 170, 174 (Or.), reh’g denied, 94 P.2d 139 
(1939) (quoting West Texas Refining & D. Co. v. Com-
missioner of Int. Rev., 68 F.2d 77, 81 (10th Cir. 1933)); 
see, e.g., Tyree Oil, Inc. v. Bureau of Labor & Indus., 7 
P.3d 571, 573 (Or. Ct. App. 2000).

In Erickson, Oregon adopted four narrow excep-
tions to the general rule, under which the purchasing 
corporation becomes liable for the debts and liabil-
ities of the selling corporation: (1) where the pur-
chaser expressly or impliedly agrees to assume such 
debts; (2) where the transaction amounts to a con-
solidation or merger of the corporations; (3) where 
the purchasing corporation is merely a continuation 
of the selling corporation; and (4) where the trans-
action is entered into fraudulently in order to escape 
liability for such debts. Erickson, 92 P.2d at 174.

In Dahlike v. Cascade Acoustics, Inc., 171 P.3d 992 
(Or. Ct. App. 2007), the Oregon Court of Appeals also 
held that the third Erickson exception, which allows 
liability where the purchasing corporation is merely 
a continuation of the selling corporation, does not 
apply where the purchasing corporation did not pur-
chase all of the selling corporation’s assets and the 
two corporations continued to operate separately. Id. 
at 997.

Oregon does not allow the “product line” excep-
tion to successor liability. Under this exception, as 
recognized by other jurisdictions, “where a succes-
sor company continues to produce the same type 
of product as the original company, the successor 
assumes tort liability for defects in units of the same 
product line previously manufactured.” Gonzalez v. 
Standard Tools & Equip. Co., 348 P.3d 293, 295 (Or. 
Ct. App. 2015).

Market Share Liability
Oregon courts have rejected “market share” liabil-
ity and “alternative liability” theories as inconsis-
tent with common law principles of tort liability. 
Senn v. Merrell- Dow Pharms., Inc., 751 P.2d 215, 
223 (Or. 1988); see Restatement (Second) of Torts, 
§433B (allocation of burden of proof among multi-
ple tortfeasors).

Oregon courts also have rejected the theory of 
enterprise liability as a basis for imposing strict lia-
bility in product liability cases, reasoning that the 
extension of the theory would require an enterprise 

to be responsible for injuries resulting from all its 
activities, not just from sale of goods. Wights v. Staff 
Jennings, Inc., 405 P.2d 624, 628–29 (Or. 1965); see 
Or. Rev. Stat. Ann. §30.920 (West 2017) (applying 
strict liability only to sellers or lessors of defective 
products). Cf. Markle v. Mulholland’s, Inc., 509 P.2d 
529, 532 (Or. 1973) (noting that Restatement §433B is 
based on a limited theory of enterprise liability, i.e., 
that strict liability is imposed upon sellers of defec-
tive products).

Oregon courts have “never been willing to rely on 
enterprise liability alone as a justification for strict 
liability for defective products.” Tillman v. Vance 
Equip. Co., 596 P.2d 1299, 1302–03 (Or. 1979); Bur-
kett v. Freedom Arms, Inc., 704 P.2d 118, 122 (Or. 
1985). Rather, the courts have identified three policy 
considerations for the doctrine: (1) “[C]ompensation 
(ability to spread the risk)”; (2) “satisfaction of the 
reasonable expectations of the purchaser or user 
(implied representational aspect)”; and (3) “over-all 
risk reduction (the impetus to manufacturer a better 
product).” Tillman, 596 P.2d at 1303 (internal quo-
tation marks omitted). These policy considerations 
“do not justify imposing strict liability for defective 
products on dealers in used goods, at least in the 
absence of some representation of quality beyond the 
sale itself or of a special position vis-a-vis the origi-
nal manufacturer or others in the chain of original 
distribution.” Id. at 1304.

Economic Loss Doctrine
Under the “economic loss doctrine,” “one ordinarily 
is not liable for negligently causing a stranger’s 
purely economic loss without injuring his or her per-
son or property.” Lowe v. Philip Morris USA, Inc., 142 
P.3d 1079, 1090 (Or. Ct. App. 2006), aff’d, 183 P.3d 
181 (Or. 2008).

Oregon courts, however, recognize an exception 
to the economic loss doctrine: “One may be liable 
in negligence for purely economic harm, but only 
if the harm is predicated on a heightened duty of 
the negligent actor to the injured party beyond the 
common- law duty to exercise reasonable care to pre-
vent foreseeable harm.” Id.

Oregon courts look for “a special relationship 
between the parties that creates a heightened duty 
on the part of the defendant” outside of common- 
law negligence. Id.; Roberts v. Fearey, 986 P.2d 690, 
692 (Or. Ct. App. 1999). Examples of such special 
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relationships include attorney- client, architect- 
client- agent- principal, and similar relationships in 
which the professional owes a duty of care to further 
the client’s economic interests. Id. “[A] particular 
source for the duty to protect from economic losses 
is required even if economic losses are a foreseeable 
consequence of a defendant’s conduct. Thus, a plain-
tiff must first show the existence of a special relation-
ship in which the defendant had some obligation to 
pursue the plaintiff’s economic interests. Only then 
does… [a] foreseeability analysis come into play.” Id. 
at 692–93 (emphasis in original).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Section 30.920 of the Oregon Revised Statutes gov-
erns strict product liability claims. Section 30.920(1) 
states that, subject to certain conditions “[o]ne who 
sells or leases any product in a defective condition 
unreasonably dangerous to the user or consumer or 
to the property of the user or consumer is subject 
to liability for physical harm or damage to property 
caused by that condition.” With only minor changes, 
Section 30.920 codifies Section 402A of the Restate-
ment (Second) of Torts and its comments a to m. 
Hoyt v. Vitek, Inc., 894 P.2d 1225, 1230 (Or. Ct. App. 
1995). See Or. Rev. Stat. Ann. §30.920(3) (West 2017).

The focus of Section 30.920 and Section 402A is 
on “goods,” not real property. Harris v. Suniga, 149 
P.3d 224, 229 (Or. Ct. App. 2006) (noting that Ore-
gon cases have concluded that “buildings are not 
‘products’ for product liability purposes”); Ass’n of 
Bridgeview Condos. v. Dunning, 69 P.3d 788, 799–801 
(Or. Ct. App. 2003) (holding that condominiums are 
not “chattels” or “goods” and are therefore not “prod-
ucts” under Or. Rev. Stat. Ann. §30.920) (West 2017).

By its terms, Section 30.920 of the Oregon Revised 
Statutes imposes strict liability on a seller or lessor 
for a defective product unreasonably dangerous to 
the user/consumer or its property. Estate of Schwarz 
v. Philip Morris Inc., 135 P.3d 409, 436–38 (Or. Ct. 
App. 2006); Carpenter v. Land O’Lakes, Inc., 880 F. 
Supp. 758, 763 (D. Or. 1995); Heaton v. Ford Motor 
Co., 435 P.2d 806, 808 (Or. 1967); Sease v. Taylor’s 
Pets, Inc., 700 P.2d 1054, 1059 (Or. Ct. App.), review 
denied, 704 P.2d 514 (Or. 1985); see also U.C.J.I. No. 
48.01 (Liability for a Defective Product). An unrea-
sonably dangerous, defective product generally 

arises from a manufacturing or a design defect, 
including a failure to warn. Hoyt, 894 P.2d at 1230; 
Harris v. Nw. Natural Gas Co., 588 P.2d 18, 21 & n.8 
(Or. 1978).

It is a disputable presumption that a product as 
manufactured and sold or leased is not unreasonably 
dangerous for its intended use. Or. Rev. Stat. Ann. 
§30.910 (West 2017); Russell v. Deere & Co., 61 P.3d 
955, 958 (Or. 2003) (“[T]he mere existence of a defect 
does not support an inference that a product pres-
ents an unreasonable danger to persons or property. 
Thus, under ORS §30.910 a plaintiff may not rely on 
the bare assertion of a defect from which a jury may 
infer unreasonable dangerousness; rather, a party 
must affirmatively put forth some evidence on the 
issue of dangerousness before the issue may properly 
be submitted to a jury.”). Cf. Brokenshire v. Rivas & 
Rivas, Ltd., 922 P.2d 696, 700 (Or. Ct. App.), review 
allowed, 930 P.2d 851 (Or. 1996), review dismissed 
as improvidently granted, 957 P.2d 157 (Or. 1998) 
(acrylic floor was “dangerously defective” where 
defendant manufactured floor on site).

Section 30.920 of the Oregon Revised Statutes 
imposes strict liability only if: (1) the seller or les-
sor is engaged in the business of selling or leasing 
the product; and (2) the product is expected to and 
does reach the user/consumer without “substan-
tial change” in its selling or leasing condition. Or. 
Rev. Stat. Ann. §30.920(1) (West 2017). Liability is 
imposed even though the seller or lessor has exer-
cised “all possible care” in the preparation and the 
sale or lease of the product and the user/consumer 
or injured party has not purchased or leased the 
product from, or entered into, any contractual rela-
tions with the seller or lessor. Or. Rev. Stat. Ann. 
§30.920(2) (West 2017).

Section 30.920 of the Oregon Revised Statutes 
also imposes liability on manufacturers who incor-
porate a defective product as an integral part of the 
product they are selling. For example, in Columbia 
Grain, Inc. v. Buhler- Miag, Inc., 881 F.2d 1083 (table), 
1989 U.S. App. Lexis 24421 (9th Cir. July 28, 2009), 
defendant’s subcontractor designed and built a 
grain- loading boom as part of an industrial com-
plex. After installation, the boom malfunctioned, 
causing property damage. The court held that, even 
though defendant did not sell booms, Section 30.920 
imposed strict liability because the defendant was 
in the business of designing and building industrial 
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facilities, and the boom was an “essential part” of an 
industrial facility that defendant supplied during its 
regular course of business.

However, Section 30.920 of the Oregon Revised 
Statutes does not apply to service providers, Watts 
v. Rubber Tree, Inc., 848 P.2d 1210, 1213 (Or. Ct. 
App.), opinion modified, 853 P.2d 1365 (Or. Ct. App.), 
review denied, 858 P.2d 1314 (Or. 1993), to an ordi-
nary person who makes an “isolated sale,” Seale v. 
Aurora Aircraft Maintenance, Inc., No. 92-1074-RE, 
1994 U.S. Dist. Lexis 903, at *7 (D. Or. Jan. 26, 1994), 
or to a company that modernized, maintained, and 
inspected a product that caused the plaintiff’s inju-
ries, Two Two v. Fujitec America, Inc., 305 P.3d 132, 
139 (Or. Ct. App. 2013). Indeed, when a third party 
supplies component parts, the party that simply 
installs such components (thereby only providing a 
service) is not strictly liable. Two Two v. Fujitec Am., 
Inc., 325 P.3d 707, 717 (Or. 2014).

Under Section 30.920 of the Oregon Revised 
Statutes, a seller or lessor of a defective product is 
liable for “physical harm” to persons or damage to 
property arising from the defect. Russell, 61 P.3d at 
959 n.5.

Because the statute requires “physical harm,” a 
seller or lessor is not liable for emotional distress 
damages absent physical harm to the plaintiff. 
Sease, 700 P.2d at 1059; see also Cochran v. Burling-
ton Coat Factory of Or., No. 10-CV-6016-TC, 2010 
U.S. Dist. Lexis 101268, at *4 (D. Or. Aug. 25, 2010) 
(plaintiff’s failure to allege physical injury or bodily 
harm was fatal to his product liability claims); Lowe 
v. Philip Morris USA, 183 P.3d 181, 187 (Or. 2008) 
(an increased risk of contracting lung cancer in the 
future is not a legally cognizable physical injury, and 
costs associated with medical monitoring related to 
that increased risk are not recoverable); Chouinard v. 
Health Ventures, 39 P.3d 951, 955 (Or. Ct. App. 2002) 
(in medical malpractice action, mere presence of a 
growing tumor without any perceptible effect on 
patient is insufficient physical injury to give rise to a 
negligence claim); Kent v. Shiley, Inc., No. 87-6554-
E, 1989 U.S. Dist. Lexis 8962, at *6–7 (D. Or. Jan. 
24, 1989) (in Oregon there can be no recovery based 
upon strict product liability without a failure or mal-
function of the product resulting in physical harm to 
plaintiff). See also “Compensatory Damages: Recov-
erability,” supra.

Similarly, where property damage is at issue, 
“mere economic loss” without physical injury to the 
subject property is insufficient to state a claim for 
strict product liability. Russell, 61 P.3d at 959 (“In 
short, the defect in the combine may have made it 
commercially impractical for plaintiff to collect the 
grain off the ground. But that fact at most reduced 
the economic value of the grain crop, which is a type 
of ‘damage’ that, as a matter of law, does not equate 
with unreasonable dangerousness.”). See “Economic 
Loss Doctrine,” supra.

To recover in a strict product liability action, a 
plaintiff must establish: (1) that the product was 
defective; and (2) that the defect was of a type that 
made the product unreasonably dangerous to per-
sons or property. Russell, 61 P.3d at 958.

Oregon follows a “consumer expectation” test in 
determining strict product liability in design defect 
cases. McCathern v. Toyota Motor Corp., 23 P.3d 320, 
330 (Or. 2001). A defective product is “unreason-
ably dangerous” when it is “‘dangerous to an extent 
beyond that which would be contemplated by the 
ordinary consumer who purchases it, with the ordi-
nary knowledge common to the community as to 
its characteristics.’” Russell, 61 P.3d at 958 (quoting 
McCathern, 23 P.3d 320).

Oregon’s consumer expectation test is derived 
from comment i of Section 402A of the Restatement 
(Second) of Torts, which defines an “unreasonably 
dangerous” product as one that is: “dangerous to an 
extent beyond that which would be contemplated by 
the ordinary consumer who purchases it, with ordi-
nary knowledge common to the community as to 
its characteristics.”

To establish that a product was in a “defective 
condition unreasonably dangerous to the user or 
consumer” under Section 30.920(1) of the Oregon 
Revised Statutes, a plaintiff must prove that (1) “‘at 
the time it leaves the seller’s hands, [the product 
is] in a condition not contemplated by the ultimate 
consumer, which will be unreasonably dangerous 
to him’” and (2) “‘[the product is] dangerous to an 
extent beyond that which would be contemplated 
by the ordinary consumer who purchases it, with 
the ordinary knowledge common to the community 
as to its characteristics.’” McCathern, 23 P.3d at 331 
(quoting Restatement (Second) of Torts §402A, com-
ments g and i).
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Whether a product is dangerous beyond that 
contemplated by the ordinary consumer is generally 
a question of fact. However, where the jury is not 
equipped to make that determination, additional 
evidence about the ordinary consumer’s expecta-
tions is necessary and may consist of evidence “that 
the magnitude of the product’s risk outweighs its 
utility,” which may include evidence of the availabil-
ity of “a practicable and feasible design alternative.” 
Id. at 331–32 (declining to state under what circum-
stances risk- utility evidence is required). See, e.g., 
Purdy v. Deere & Co., 386 P.3d 2 (Or. Ct. App. 2016) 
(“[A] riding lawn mower is not such a common prod-
uct that the average juror would, from background 
and experience alone, have the capacity to assess 
what ordinary consumers expect of such a product, 
thereby making the risk- utility evidence necessary 
to provide a foundation for the jury’s assessment of 
plaintiff’s claim.”).

Pattern Jury Instructions

Pattern instructions are available. See U.C.J.I. 48.01 
(Liability for a Defective Product); 48.02 (Defective 
Condition); 48.03 (Unreasonably Dangerous—Con-
sumer Expectation Test); 48.05 (Alteration or Modi-
fication); 48.04 (Exercise of All Possible Care); 48.06 
(Misuse); 48.07 (Failure to Warn or Instruct); and 
48.08 (Contributory Negligence—Products Liabil-
ity—Plaintiff’s Failure to Discover Defect). See, e.g., 
Baker v. Infratech Corp., 26 P.3d 835 (Or. Ct. App. 
2001), review denied, 45 P.3d 448 (Or. 2002).

Design Defect

A product may be in a defective condition that is 
unreasonably dangerous because of a defect in the 
design of the product itself. Heaton v. Ford Motor 
Co., 435 P.2d 806, 808 (Or. 1967). See, e.g., Crosswhite 
v. Jumpking, Inc., 411 F. Supp. 2d 1228, 1231–33 
(D. Or. 2006) (finding trampoline not defectively 
designed: “There can be no dispute that an ordinary 
consumer buys and uses a trampoline to jump on it, 
and a design that allows for such activity is exactly 
that which is contemplated by an ordinary consumer 
or user of a trampoline.”); Burns v. Gen. Motors 
Corp., 891 P.2d 1354 (Or. Ct. App. 1995) (defectively 
designed auto seat belt); Benjamin v. Wal-Mart 
Stores, Inc., 61 P.3d 257, 267–69 (Or. Ct. App. 2002), 
review denied, 72 P.3d 76 (Or. 2003) (defectively 
designed propane heater).

The issue is whether there is a defective design in 
a product that reaches the consumer in exactly the 
condition intended by the designer/manufacturer. 
Wilson v. Piper Aircraft Corp., 577 P.2d 1322, 1325 
(Or.), reh’g denied, 579 P.2d 1287 (Or. 1978). The 
plaintiff’s burden includes showing an “alternative 
safer design, practicable under the circumstances.” 
Wood v. Ford Motor Co., 691 P.2d 495, 498 (Or. Ct. 
App. 1984), review denied, 697 P.2d 556 (Or. 1985).

To determine whether the plaintiff has presented 
sufficient evidence to go to the jury, the court deter-
mines whether the proposed alternative design has 
been shown to be practicable. Wilson, 577 P.2d at 
1326. The court balances the product’s utility against 
the magnitude of risk associated with its use, that 
is, can the manufacturer eliminate the risk without 
impairing the product’s usefulness or making the 
product too expensive to maintain its usefulness. Id.

Where a product’s utility is great in relation to its 
risk of use, and any design change required to alle-
viate that risk would adversely affect the product’s 
utility, that product “is not defectively designed even 
though the possibility of injury was realized at the 
time of sale.” Hoyt v. Vitek, Inc., 894 P.2d 1225, 1231 
(Or. Ct. App. 1995).

Generally, a plaintiff’s prima facie case must 
show “more than the technical possibility of a safer 
design” in order for the court to determine the issue 
of practicability. Wilson, 577 P.2d at 1326; Wood, 
691 P.2d at 498. The court may permit allegations of 
a design defect to go to the jury only if there is suf-
ficient evidence to determine whether the proposed 
alternative design is “safer, technically feasible, and 
practicable under the circumstances.” Mediger v. Liq-
uid Air Corp., 926 F. Supp. 152, 155 (D. Or. 1995). The 
evidence must show that the suggested alternative is 
“not only technically feasible but also practicable in 
terms of cost and the over-all design and operation 
of the product.” Wilson, 577 P.2d at 1327. In addition, 
the evidence must show that the proposed alterna-
tive was feasible and “was commercially available at 
the time the offending product was manufactured.” 
Appel v. Standex Int’l Corp., 660 P.2d 686, 687–88 
(Or. Ct. App.), review denied, 668 P.2d 382 (Or. 1983); 
see Mediger, 926 F. Supp. at 155.

In cases involving technical and scientific issues, 
the plaintiff must use experts in presenting evidence 
of the defective nature of defendant’s design. Lynd 
v. Rockwell Mfg. Co., 554 P.2d 1000, 1005 (Or. 1976). 
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However, the testimony of experts is not essential 
where the issues require “only common knowledge 
and experience to understand.” Id.

Although subsequent remedial measures taken 
by a manufacturer could be probative of a product 
defect, evidence of such measures is excluded under 
Section 407 of the Oregon Evidence Code. Krause v. 
Am. Aerolights, Inc., 762 P.2d 1011, 1016 (Or. 1988).

Manufacturing Defect

A product may be in a defective condition that is 
unreasonably dangerous because of a flaw arising 
from the manufacturing process. Heaton v. Ford 
Motor Co., 435 P.2d 806, 808 (Or. 1967); Or. Rev. 
Stat. Ann. §30.900(1) (West 2017); see, e.g., Cole v. 
Ford Motor Co., 900 P.2d 1059 (Or. Ct. App. 1995) 
(van’s cruise control allegedly unreasonably dan-
gerous because it accelerated “uncontrollably and 
unexpectedly”); Bray v. Pfeifer, 829 P.2d 730 (Or. Ct. 
App.), review denied, 836 P.2d 1344 (1992) (deny-
ing directed verdict for defendants where evidence 
created jury question on issue of malfunctioning 
steering assembly); Znaor v. Ford Motor Co., 159 
P.3d 1252 (Or. Ct. App. 2007) (summary judgment 
inappropriate where expert testimony would show 
that manufacturing process caused a seatbelt to 
fail prematurely).

Oregon courts use the consumer expectation 
test to measure whether a product is unreasonably 
dangerous. See Ewen v. McLean Trucking Co., 706 
P.2d 929, 933–35 (Or. 1985); see also Or. U.C.J.I. 48.03 
(Unreasonably Dangerous—Consumer Expecta-
tion Test).

Where there is no evidence to show exactly what 
the manufacturing (or design) defect is, a plaintiff 
may still recover by establishing simply that the 
product did not perform in keeping with plaintiff’s 
reasonable expectations. Heaton, 435 P.2d at 808. 
Where a plaintiff shows that a product did not meet 
its reasonable expectations, “the inference is that 
there was some sort of defect, a precise definition of 
which is unnecessary.” Id. Where a plaintiff identi-
fies a specific defect, plaintiff cannot recover merely 
because the product failed to perform as plaintiff 
reasonably expected. Helms v. Halton Tractor Co., 
676 P.2d 347, 348–49 (Or. Ct. App.), review denied, 
679 P.2d 1367 (Or. 1984). This so-called “general 
defect” theory is still viable law in Oregon. See Hall 

v. Gen. Motors Corp., No. 91-36053, 1993 U.S. App. 
Lexis 27314, at *8 (9th Cir. 1993).

Failure to Warn

A product may be in a defective condition not 
because of any inherent design or manufacturing 
defect, but because of a failure to warn or to properly 
instruct in that product’s use. Hoyt v. Vitek, Inc., 894 
P.2d 1225, 1231–32 (Or. Ct. App. 1995); Harris v. Nw. 
Natural Gas Co., 588 P.2d 18, 21 (Or. 1978); see also 
Restatement (Second) of Torts §402A cmt. j (codified 
at Or. Rev. Stat. Ann. §30.920(3) (West 2017)); U.C.J.I. 
48.07 (Failure to Warn or Instruct); see, e.g., Cross-
white v. Jumpking, Inc., 411 F. Supp. 2d 1228, 1233–
35 (D. Or. 2006) (trampoline); Benjamin v. Wal-Mart 
Stores, Inc., 61 P.3d 257, 264–67 (Or. Ct. App. 2002), 
review denied, 72 P.3d 76 (Or. 2003) (propane heater).

Strict liability applies where it is unreasonably 
dangerous to sell a faultlessly made product without 
a suitable warning. Glover v. BIC Corp., 6 F.3d 1318, 
1324 (9th Cir. 1993); Anderson v. Klix Chem. Co., 
472 P.2d 806, 808 (Or. 1970); see also Restatement 
(Second) of Torts §402A cmt. j. However, where a 
product has a manufacturing defect, that product 
cannot be made “non- defective” merely by placing a 
warning on it. Glover, 6 F.3d at 1324.

The defendant need warn only of an unreason-
ably dangerous defect. Barry v. Don Hall Labs., 642 
P.2d 685, 689 (Or. Ct. App. 1982). Where the danger 
presented by a product is “generally known and 
recognized,” a defendant is not required to warn 
or instruct, and the product is not unreasonably 
dangerous due to a lack of warning. Gunstone v. 
Julius Blum GMbH.a-6873, 825 P.2d 1389, 1392 (Or. 
Ct. App.), review denied, 833 P.2d 1283 (Or. 1992). 
However, the trier of fact may still find the product 
unreasonably dangerous for reasons other than a 
failure to warn. Id.

The plaintiff must show that the allegedly inade-
quate warnings “proximately caused his injuries or 
damages.” Crosswhite v. Jumpking, Inc., 411 F. Supp. 
2d 1228, 1235 (D. Or. 2006). An inadequate warning 
“must be a substantial cause of the person’s injuries.” 
Id. A defendant will not be liable where no amount 
of additional warnings or instructions would have 
prevented the injuries that resulted. See Purdy v. 
Deere & Co., 287 P.3d 1281, 1287 (Or. Ct. App. 2012), 
rev. allowed, 302 P.3d 1182 (Or. 2013).
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In a failure- to- warn case sounding in negligence, 
the plaintiff must show that the defendant’s conduct 
fell below “the acceptable standard of care.” Mayorga 
v. Costco Wholesale Corp., No. CV-06-882, 2007 U.S. 
Dist. Lexis 5484, at *19 (D. Or. Jan. 24, 2007).

The necessity or adequacy of warnings or instruc-
tions is determined according to the consumer 
expectation test. Burns v. Gen. Motors Corp., 891 
P.2d 1354, 1357 (Or. Ct. App. 1995); Ewen v. McLean 
Trucking Co., 706 P.2d 929, 933–34 (Or. 1985); see 
also U.C.J.I. 48.03 (Unreasonably Dangerous—Con-
sumer Expectation Test).

Section 402A, comment j of the Restatement (Sec-
ond) of Torts, requires a warning where the seller 
“has knowledge, or by the application of reasonable, 
developed human skill and foresight should have 
knowledge,” of the danger. Hoyt, 894 P.2d at 1231; 
see also Schoenboran v. Stryker Corp., 801 F. Supp. 
2d 1098 (D. Or. 2011) (question of fact as to whether 
pain pump manufacturer knew or should have 
known of toxicity danger created by its product). 
Under comment j, a seller may reasonably assume 
that warnings given will be heeded and that a prod-
uct that is safe for use if such a warning is followed is 
not defective or unreasonably dangerous. However, 
it is improper for the court to instruct the jury about 
the existence of this presumption. McPike v. Enci-
so’s Cocina Mejicana, Inc., 762 P.2d 315, 319 (Or. Ct. 
App. 1988).

Oregon has adopted the “raw material supplier” 
doctrine, which holds that strict liability does not 
apply to the supplier of a component part that was 
“misapplied rather than defectively designed.” Hoyt, 
894 P.2d at 1233. Therefore, where a supplier’s com-
ponent part is incorporated into a product in which 
the supplier had no role, and that part is not inher-
ently defective, the supplier cannot be held strictly 
liable for failure to warn of dangers in the final 
product. Id. at 1232–33. The doctrine does not apply, 
however, where the plaintiff alleges that the raw 
material itself is unreasonably dangerous and caused 
the plaintiff’s injuries. Griffin v. Allis- Chalmers Corp. 
Product Liability Trust, 246 P.3d 483, 486 (Or. Ct. 
App. 2010).

Post-Sale Duties

Section 30.905 of the Oregon Revised Statutes (Time 
Limitation for Commencement of Action) applies 
only to acts, omissions, or conditions existing or 

occurring before or at the time a defendant places 
the product into the stream of commerce. Erickson 
Air-Crane Co. v. United Techs. Corp., 735 P.2d 614, 
618 (Or.), on reconsideration, 736 P.2d 1023 (Or.), 
review denied, 748 P.2d 142 (Or. 1987). A claim falls 
within the scope of Section 30.905 where there is an 
initial failure to warn prior to the product’s first sale 
and that failure to warn “merely continues” after the 
sale date. Kambury v. DaimlerChrysler Corp., 60 P.3d 
1103, 1107 (Or. Ct. App. 2003). See Quiray v. Heidel-
berg, USA, No. CV-05-1234-HU, 2006 U.S. Dist. Lexis 
55191, at *12 (D. Or. Aug. 8, 2006) (holding that Or. 
Rev. Stat. §30.905 is not avoided by failure to warn 
of a product defect existing at the time of the first 
sale, which was discovered after initial sale); Evans 
v. Bell Helicopter Textron, No. 97-1788-HU, 1998 WL 
1297138, at *3–4 (D. Or. Dec. 18, 1998).

To avoid Section 30.905, a plaintiff must allege 
that “some other negligent act” occurred after the 
purchase date. See, e.g., Kambury, 60 P.3d at 1107 
(complaint did not allege that defendants discovered 
a defect after sale, but failed to warn of that defect, 
and did not allege that some other negligent act 
occurred after product sale; holding that allegations 
were insufficient to avoid Or. Rev. Stat. §30.905).

In Simonsen v. Ford Motor Co., 102 P.3d 710 (Or. 
Ct. App. 2004), review denied, 115 P.3d 246 (Or. 
2005), the plaintiff was injured in an automobile 
accident and brought suit against the car manufac-
turer. The plaintiff alleged a failure to timely discover 
a latent defect in the vehicle and to issue a timely 
recall. The court held that Section 30.905 of the 
Oregon Revised Statutes governed these allegations, 
reasoning that any latent defect existed at the time of 
first purchase. Id. at 717–18. The plaintiff also alleged 
a failure “to adequately test to discover the latent 
defect once [the defendant] began receiving reports 
of serious injury and fatality.’” Id. at 714. Without 
discussing whether Oregon recognizes “post-sale” 
duties, the court concluded that, if the defendant 
received the reports prior to the date of the first 
purchase and failed to act on them, Section 30.905 
would apply. However, if the defendant received 
the reports after the date of first purchase, then the 
allegation would state a claim for a negligent act 
occurring after the purchase date, and the statutes of 
limitation and repose for negligence actions would 
apply, rather than Section 30.905. Id. at 718; see also 
Or. Rev. Stat. Ann. §12.110(1) (West 2017) (statute 
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of limitations for negligence actions); Or. Rev. Stat. 
Ann. §12.115 (West 2017) (statute of ultimate repose 
for negligence actions).

Vendor or Distributor

Under Oregon law, product liability actions may be 
brought against a manufacturer, distributor, seller, 
or lessor of a product. Or. Rev. Stat. Ann. §30.900 
(West 2017). However, by its terms, the strict product 
liability statute applies only to sellers and lessors 
who are engaged in the business of selling or leasing 
a defective product. Or. Rev. Stat. Ann. §30.920(1)
(a) (West 2017). Thus, even where a defendant is 
considered a “distributor” of a defective product for 
purposes of Section 30.900 of the Oregon Revised 
Statutes, a non- selling distributor cannot, in that 
capacity, be strictly liable under Section 30.920. 
Johnston v. Water Sausage Corp., 733 P.2d 59, 61–62 
(Or. Ct. App.), review denied, 739 P.2d 570 (Or. 1987).

Proof in Negligence Actions
A plaintiff may bring a “product liability civil action” 
sounding in negligence against the manufacturer, 
distributor, seller, or lessor of a product for personal 
injury or property damage. Or. Rev. Stat. Ann. 
§30.900 (West 2017); see Marinelli v. Ford Motor Co., 
696 P.2d 1, 3 (Or. Ct. App.), review denied, 701 P.2d 
784 (Or. 1985) (agreeing with defendants’ argument 
that a “product liability civil action” under Or. Rev. 
Stat. §30.900 “embraces all theories a plaintiff can 
adduce in an action based on a product defect”) 
(emphasis in original); see, e.g., Crosswhite v. Jump-
king, Inc., 411 F. Supp. 2d 1228, 1231 (D. Or. 2006) 
(product liability claims may be based upon theories 
of negligence, strict liability, breach of warranty, and 
fraudulent misrepresentation); Kambury v. Daimler-
Chrysler Corp., 60 P.3d 1103, 1104–05 (Or. Ct. App. 
2003) (holding that plaintiff’s claims for negligence, 
breach of warranty, intentional misrepresentation, 
and negligent misrepresentation are subject to Or. 
Rev. Stat. §30.905(2)).

In a negligence- based product liability action, the 
plaintiff must show that the defendant’s conduct fell 
below “the acceptable standard of care.” Mayorga v. 
Costco Wholesale Corp., No. CV-06-882-HU, 2007 
U.S. Dist. Lexis 5484, at *19 (D. Or. Jan. 24, 2007).

Where a specific duty is established by statute, 
status, or relationship, a negligence analysis is 
based upon that specific duty. Fuhrer v. Gearhart 

By The Sea, 760 P.2d 874, 877 (Or. 1988). In Brown 
v. Washington County, 987 P.2d 1254, 1258 (Or. Ct. 
App. 1999), review denied, 18 P.3d 1098 (Or. 2000), 
the court held that the Second Restatement imposes 
a duty to control on a defendant taking charge of 
a third person whom defendant knows, or should 
know, is likely to cause bodily harm to others if 
not controlled.

In the absence of a specific duty, a defendant may 
be liable for conduct unreasonable under the circum-
stances “if that conduct results in harm to a plaintiff 
and the risk of harm to the plaintiff or the class of 
persons to whom the plaintiff belongs was foresee-
able.” Fuhrer, 760 P.2d at 877. “Foreseeability” refers 
to generalized risks of the type of incidents that 
occurred “rather than the predictability of the actual 
sequence of events.” McAlpine v. Multnomah County, 
999 P.2d 522, 528 (Or. Ct. App. 2000), review denied, 
77 P.3d 635 (Or. 2003). A defendant is liable only for 
reasonably foreseeable harms. Washa v. Or. Dep’t of 
Corrs., 979 P.2d 273, 281 (Or. Ct. App. 1999), aff’d, 69 
P.3d 1232 (Or. 2003).

A supplier of chattel for another’s use is negligent 
“if it fails to warn of those dangerous propensities of 
which it knows or reasonably should know.” Wood v. 
Ford Motor Co., 691 P.2d 495, 497 (Or. Ct. App. 1984), 
review denied, 697 P.2d 556 (Or. 1985). An appropri-
ate warning “should give fair and adequate notice of 
the possible consequences of or dangers involved in 
the product’s use or misuse.” Safeco Ins. Co. of Am. 
v. Olstedt Constr., Inc., No. CV-02-1680-ST, 2004 U.S. 
Dist. Lexis 8761, at *20 (D. Or. May 7, 2004).

Relevant safety regulations may be introduced 
as evidence for the jury to consider in determining 
whether a defendant has met the applicable standard 
of care. Hagan v. Gemstate Mfg., Inc., 982 P.2d 1108, 
1112 (Or. 1999).

Oregon law requires some physical harm caused 
by product failure or malfunction in order to state 
a product liability claim based upon negligence. 
According to the court in Pryor v. Shiley, Inc., 916 
F.2d 716 (table), 1990 WL 159582 (9th Cir. 1990), 
Oregon has adopted the position of Section 388 of 
the Restatement that a supplier of a chattel without 
knowledge of its dangerous propensities is liable 
for “physical harm” caused by the chattel. See Kent 
v. Shiley, Inc., No. 87-6554-E, 1989 U.S. Dist. Lexis 
8962, at *5–6 (D. Or. Jan 24, 1989) (same); see also 
Lowe v. Philip Morris USA, 183 P.3d 181, 187 (2008) 
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(increased risk of contracting lung cancer in the 
future is not a legally cognizable injury under Ore-
gon law).

Where the element of causation involves “a com-
plex medical question,” a plaintiff cannot establish 
causation absent “expert testimony that there is a 
reasonable medical probability that the alleged neg-
ligence caused plaintiff’s injuries.” Hudjohn v. S. & 
G. Mach. Co., 114 P.3d 1141, 1148 (Or. Ct. App. 2005) 
(internal quotation marks and citation omitted).

Pattern Jury Instructions

Although not specifically tailored for product liabil-
ity litigation, pattern instructions are available in 
Oregon for negligence issues. U.C.J.I. 20.01 et seq.

Design Defect

To establish a claim for negligent design, the plain-
tiff must establish that: (1) the defendant’s conduct 
caused a foreseeable harm to an interest protected 
against such negligence; (2) the defendant’s conduct 
was a substantial factor in causing the harm; and 
(3) the defendant’s conduct creating the risk of that 
kind of harm was unreasonable. Morrill v. Gen. 
Motors Corp., No. 91-35130, 1992 U.S. App. Lexis 
13363, at *3–4 (9th Cir. May 4, 1992); Donaca v. 
Curry County, 734 P.2d 1339, 1344 (Or. 1987).

The existence and size of the risk are factors in 
determining the foreseeability of the resulting harm. 
Donaca, 734 P.2d at 1344. The feasibility and the cost 
of avoiding the risk are factors in determining the 
reasonableness of the defendant’s conduct. Id.

In a negligent design action, the plaintiff must 
establish that there was an “alternative, safer design, 
practicable under the circumstances.” Morrill, 1992 
U.S. App. Lexis 13363, at *7 (quoting Wilson v. Piper 
Aircraft Corp., 577 P.2d 1322, 1326 (Or. 1978)).

Manufacturing Defect

The elements for establishing a negligent manufac-
turing defect are the same as those for establishing a 
negligent design defect. Morrill v. Gen. Motors Corp., 
No. 91-35130, 1992 U.S. App. Lexis 13363, at *3–4 
(9th Cir. May 4, 1992).

Failure to Warn

A warning should give “fair and adequate notice of 
the possible consequences of or dangers involved in 

the product’s use or misuse.” Safeco Ins. Co. of Am. 
v. Olstedt Constr., Inc., No. CV-02-1680-ST, 2004 U.S. 
Dist. Lexis 8761, at *20 (D. Or. May 7, 2004), report 
and recommendation adopted, 2004 WL 3103945 (D. 
Or. July 15, 2004).

A product manufacturer, distributor, seller, or les-
sor is negligent when it fails to warn others of dan-
gerous propensities concerning its products of which 
it knows or reasonably should know. Or. Rev. Stat. 
Ann. §30.900(3) (West 2017); Wood v. Ford Motor 
Co., 691 P.2d 495, 497 (Or. Ct. App. 1984), review 
denied, 697 P.2d 556 (Or. 1985); see also Restatement 
(Second) of Torts §388 (Chattel Known to be Danger-
ous for Intended Use).

A negligent failure to warn is analyzed in terms 
of foreseeability and unreasonable conduct. Fuhrer 
v. Gearhart By The Sea, 760 P.2d 874, 877 (Or. 1988). 
Where there is a specific duty imposed by statute, 
status, or relationship, the analysis is based upon 
that specific duty. Id. at 879.

A defendant is liable for a negligent failure to 
warn: (1) where the defendant could have reason-
ably foreseen that there was an unreasonable risk 
of harm; (2) a reasonable person in defendant’s 
position would have warned of the risk; (3) the 
defendant had a reasonable chance to warn of the 
risk; and (4) the plaintiff was injured as a result of 
defendant’s failure to warn. Fuhrer, 760 P.2d at 878; 
see also Brown v. Wash. County, 987 P.2d 1254, 1260 
(Or. Ct. App. 1999), review denied, 18 P.3d 1098 
(Or. 2000) (negligent failure to warn requires proof 
that “(1) defendant knew or had reason to know of 
the specific danger presented; and (2) plaintiff was 
within the class of persons at risk for that harm”) 
(citing Buchler v. State of Oregon, 853 P.2d 798, 807 
(Or. 1993)).

A defendant is “normally” not liable for a negli-
gent failure to warn if the defendant has provided a 
proper warning by, for example, placing instructions 
or a warning on the product’s container and (1) the 
plaintiff disregarded the instructions or warning; 
and (2) “it appears that the injury would not have 
occurred had they been observed.” Safeco Ins. Co., 
2004 U.S. Dist. Lexis 8761, at *20 (quoting Schmeiser 
v. Trus Joist, 540 P.2d 998, 1004 (Or. 1975)).

Tort liability is also precluded if there is inter-
vening intentional criminal conduct, but is not 
precluded based on intervening, but “merely neg-
ligent” conduct. Knepper v. Brown, 50 P.3d 1209, 
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1224 (Or. Ct. App. 2002) (finding no case had ever 
applied Buchler “to preclude tort liability based on 
intervening, merely negligent conduct”). However, 
intervening criminal activity precludes tort liability 
“only from unforeseeable consequences of an unrea-
sonable risk.” McPherson v. State ex rel. Dept. of 
Corrs., 152 P.3d 918, 924 (Or. Ct. App. 2007) (empha-
sis in original).

Whether a reasonable person in defendant’s 
position would have warned of the particular risk 
is determined by considering: (1) “the likelihood 
of harm”; (2) “the severity of the possible harm”; 
(3) “the ‘cost’ of action that would prevent harm,” 
including economic cost, time, effort, and risk to the 
defendant; and (4) “the defendant’s position, includ-
ing the defendant’s relationship with the plaintiff.” 
Fuhrer, 760 P.2d at 878–79.

Vendor or Distributor

Oregon permits a plaintiff to bring a “product lia-
bility civil action” sounding in negligence against 
manufacturers, distributors, sellers, and lessors. 
Or. Rev. Stat. Ann. §30.900 (West 2017); see Mari-
nelli v. Ford Motor Co., 696 P.2d 1, 3 (Or. Ct. App.), 
review denied, 701 P.2d 784 (Or. 1985) (Or. Rev. Stat. 
§30.900 “embraces all theories a plaintiff can adduce 
in an action based on a product defect”) (emphasis 
in original).

Evidence
Qualification of Expert Witness
Expert testimony is admissible if it: is relevant under 
Section 401 of the Oregon Evidence Code (defines 
relevant evidence); would assist the trier of fact 
under Section 702 (sets standard for admission of 
“scientific, technical or other specialized knowl-
edge”); and would not be subject to exclusion under 
Section 403 (relevant evidence excludible if “proba-
tive value is substantially outweighed by the danger 
of unfair prejudice”). Jennings v. Baxter Healthcare 
Corp., 14 P.3d 596, 605 (Or. 2000).

The “primary” criterion for determining whether 
evidence is “scientific” “is the likelihood that a jury 
will view evidence as scientific.” State v. Sanchez- 
Cruz, 33 P.3d 1037, 1042 (Or. Ct. App. 2001), review 
denied, 42 P.3d 1245 (Or. 2002).

Before 1995, Oregon courts admitted scientific 
evidence pursuant to an analysis of the testimony’s 

relevance and helpfulness. State v. Sampson, 6 P.3d 
543, 551, (Or. Ct. App.), review denied, 19 P.3d 354 
(Or. 2000) (citing State v. Brown, 687 P.2d 751 (Or. 
1984)). Following the U.S. Supreme Court’s decision 
in Daubert v. Merrell Dow Pharmaceuticals, Inc., 
509 U.S. 579 (1993), the Oregon Supreme Court 
incorporated into the Brown standard those Daubert 
factors found “persuasive” under Oregon law. See 
State v. O’Key, 899 P.2d 663, 680 (Or. 1995). Pursuant 
to Brown and Daubert, Oregon applies a “flexible 
approach to admission or exclusion of scientific evi-
dence.” Id.

In determining the admissibility of expert scien-
tific testimony, Oregon courts consider a number of 
factors, including, but not limited to:

1) the technique’s general acceptance in 
the field;

2) the expert’s qualifications and stature;
3) the use which has been made of 

the technique;
4) the potential rate of error;
5) the existence of specialized literature;
6) the novelty of the invention; and
7) the extent to which the technique relies on 

the subjective interpretation of the expert.
Sampson, 6 P.3d at 552. The Oregon Supreme Court 
has listed eleven additional factors that the trial 
court may consider in determining admissibility. See 
Brown, 687 P.2d at 759 n.5.

Spoliation of Evidence
The Oregon Court of Appeals has held that the 
“wilful destruction of documentary evidence raises 
an unfavorable presumption against the party who 
destroyed it.” Booher v. Brown, 146 P.2d 71, 75 (Or. 
1944), overruled on other grounds, Tanner v. Farmer, 
414 P.2d 340, 342–43 (Or. 1966). However, if the 
evidence was destroyed “under circumstances which 
free the party from suspicion of intentional fraud, 
and, if he was without neglect or default in the prem-
ises, then secondary evidence is properly admis-
sible.” Id. Nevertheless, before the court admits 
such secondary evidence, it should be satisfied that 
“every inference of fraud has been overcome.” Id. 
See Stephens v. Bohlman, 909 P.2d 208, 211 (Or. Ct. 
App.), review allowed, 922 P.2d 669 (Or.), review 
dismissed, 925 P.2d 907 (Or. 1996) (admitting will-
fully suppressed evidence, reasoning that an alleged 
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tortfeasor’s attempt to conceal the true cause of the 
injury “at least permits a jury to draw an unfavor-
able inference”); Or. Rev. Stat. Ann. §40.135(1)(c) 
(West 2017)—Rule of Evidence 311(1)(c) (Presump-
tions—“Evidence willfully suppressed would be 
adverse to the party suppressing it.”).

As part of a federal district court’s “inherent” 
powers, it has broad discretion to make eviden-
tiary rulings that are “conducive to the conduct 
of a fair and orderly trial,” Unigard Security 
Insurance Co. v. Lakewood Engineering & Manu-
facturing Corp., 982 F.2d 363, 368 (9th Cir. 1992), 
including imposing sanctions related to spoliation 
of evidence. BTO Logging, Inc. v. Deere & Co., 174 
F.R.D. 690, 692–93 (D. Or. 1997). Sanctions may 
include exclusion of the evidence or a rebuttable 
presumption that the spoliated evidence would 
have been detrimental to the party responsible for 
the spoliation. Sanctions may be imposed for bad 
faith, willfulness, fault, or for destruction of evi-
dence after notice of its potential relevance to the 
litigation. Id.

For a spoliation example in federal court, see 
Glover v. BIC Corp., 6 F.3d 1318, 1322 (9th Cir. 1993) 
(disassembling a BIC lighter did not prevent defense 
expert from examining the lighter).

The Oregon appellate courts have not yet resolved 
the question whether an independent cause of action 
exists under Oregon law for the spoliation of evi-
dence. See, e.g., Classen v. Arete NW, LLC, 294 P.3d 
520, 523–24 (Or. Ct. App. 2012).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
(1) Personal service of summons upon the defendant 
or the defendant’s authorized agent. (2) Substituted 
service, by leaving a copy of the summons and 
complaint at the person’s dwelling or “usual place 
of abode.” (3) Office service, by leaving a copy of 
the summons and complaint with a person “who 
is apparently in charge of an office.” (4) Service by 
mail. (5) Service by publication. Or. R. Civ. P. 7D(1).

Personal service may be made by delivery of a true 
copy of the summons and complaint to the person to 
be served. Or. R. Civ. P. 7D(2)(a).

Substituted service may be made by serving any 
person over 14 years old residing in the person’s 

dwelling. However, substitute service must be fol-
lowed up “as soon as reasonably possible” with ser-
vice by mail. Or. R. Civ. P. 7D(2)(b).

Office service may be made by leaving a true copy 
of the summons and complaint at the person’s office 
during normal working hours with a person who 
is “apparently” in charge. Office service must be 
followed up “as soon as reasonably possible” with 
service by mail. Or. R. Civ. P. 7D(2)(c).

Service by mail requires mailing a true copy of 
the summons and complaint to the defendant by 
first class mail and by certified or registered mail, 
return receipt requested, or express mail. Or. R. Civ. 
P. 7D(2)(d).

Service by publication is used as a last resort when 
service cannot be made by any other method other-
wise specified in the rules or statute. It requires an 
order of the court. Or. R. Civ. P. 7D(6).

Service upon a corporation or limited partner-
ship may be made by personal or office service on 
the corporation’s registered agent, officer, director, 
general partner, or managing agent of the corpora-
tion or by personal service upon any clerk on duty 
in a registered agent’s office. Or. R. Civ. P. 7D(3)(b)
(i). If none of the above individuals can be found in 
the county where the action was filed, then alter-
nate service methods, including substituted service 
and service by mail, may be used. Or. R. Civ. P. 
7D(3)(b)(ii).

Section 12.150 of the Oregon Revised Statutes sus-
pends the running of statutes of limitations where a 
defendant is outside the state and “service cannot be 
made within the state.” However, where an out-of-
state defendant can be served under Oregon’s long-
arm statute, Rule 4D of the Oregon Rules of Civil 
Procedure, limitation periods are not tolled. Bancorp 
Leasing & Fin. Corp. v. Agusta Aviation Corp., 813 
F.2d 272, 274–76 (9th Cir. 1987).

Answer Time
Where a summons is served by any manner other 
than by publication, an answer must be filed within 
30 days from the date of service. Or. R. Civ. P. 7C(2). 
Where a summons is served by publication, the 
defendant must appear and defend within 30 days 
from the date of the summons. The date stated in the 
summons is the date of first publication. Id.
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Particularity with Which Affirmative 
Defenses Must Be Raised
Each separate defense must be separately stated 
in plain and concise statements. Or. R. Civ. P. 16B. 
Alternative and inconsistent defenses may be 
pleaded. Or. R. Civ. P. 16C. All statements are subject 
to Rule 17 of the Oregon Rules of Civil Procedure 
(Signing of Pleadings, Motions and Other Papers). Id.
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