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Introduction—Read this first!
Pennsylvania products liability law has been in a 
state of uncertainty and upheaval since November 
2014, when the landmark decision Tincher v. Omega 
Flex, 104 A.3d 328 (Pa. 2014), overruled the formerly 
seminal case of Azzarello v. Black Bros. Co., 391 A.2d 
1020 (Pa. 1978). Azzarello had drawn a distinction 
between strict liability and negligence, which later 
cases elevated to the level of a “doctrinal imperative.” 
Over time, courts excluded from products liability 
cases any “negligence- related concepts,” including 
government and industry standards, and evidence of 
a plaintiff’s conduct. Azzarello was also noteworthy 
for endorsing an onerous jury instruction, holding 
that a product was defective if it “lacked any element 
necessary to make it safe for its intended use, or 
contained any element that made it unsafe for its 
intended use.”

For these and other reasons, Azzarello was long 
criticized by the defense bar. In November 2014, 
Tincher overruled Azzarello and created two new 
tests for product defect—the consumer expectations 
test and the risk- utility test. The Supreme Court 
recognized that overruling a foundational case and 
instituting new standards of proof raised many 
questions about appropriate jury instructions and 
evidentiary issues. The Court, though, expressly left 
those questions open for development by targeted 
advocacy on a case-by-case basis.

Since then, very little has been settled. The plain-
tiffs’ bar and the defense bar have been battling over 
virtually every issue, striving to fill in the gaps left 
by Tincher, while the lower courts have disagreed 
on just how much Tincher changed. All that is to say 
that Pennsylvania products liability law remains in a 
state of flux, and the reader is encouraged to use this 
guide as a starting point for further research, rather 
than as a conclusive statement of the law.

More generally, a number of the sections in this 
article have been divided into discussions of strict 

liability and negligence claims to reflect the differ-
ent rules that developed during the Azzarello era. It 
should be noted that, as a matter of common prac-
tice, plaintiffs often allege both strict liability and 
negligence claims to expand the scope of permissible 
discovery to include evidence of the manufacturer’s 
conduct. The negligence claim is then frequently 
withdrawn before trial to gain the benefit of favor-
able evidentiary rulings in the strict liability context.

Restatement (Third) of Torts: 
Products Liability
In 2009, the Third Circuit predicted that the Penn-
sylvania Supreme Court would apply the provisions 
of the Restatement (Third) of Torts to products lia-
bility cases. Berrier v. Simplicity Mfg., Inc., 563 F.3d 
38 (3d Cir. 2009). When the Supreme Court declined 
to address the issue for several years, confusion 
reigned, and state and federal courts diverged over 
which version of the Restatement to apply.

Finally, in November 2014, the Supreme Court 
resolved the confusion and pronounced that “Penn-
sylvania remains a Second Restatement jurisdiction.” 
Tincher v. Omega Flex, 104 A.3d 328, 399 (Pa. 2014). 
While the Court cautioned that the specific language 
of the Restatement was not controlling in the same 
way a statute might be, or to be afforded the same 
level of textual deference, the Tincher Court con-
cluded that the Second Restatement better reflected 
the strict liability cause of action in Pennsylvania. Id. 
at 399–400.

Available Defenses
Assumption of Risk
Assumption of risk remains a defense to a strict lia-
bility claim. It is defined as involving “a subjective 
awareness of the risk inherent in an activity and a 
willingness to accept it. A plaintiff has voluntarily 
assumed the risk where he fully understands it and 
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voluntarily chooses to encounter it.” Frey v. Harley 
Davidson Motor Co., 734 A.2d 1, 6 (Pa. Super. Ct. 
1999), appeal denied, 751 A.2d 191 (Pa. 2000). In 
the products liability context, the Supreme Court 
has explained that “[t]o establish voluntary assump-
tion of the risk, the defendant must show that the 
buyer knew of a defect and yet voluntarily and 
unreasonably proceeded to use the product.” Reott 
v. Asia Trend, Inc., 55 A.3d 1088 (Pa. 2012) (quoting 
Gaudio v. Ford Motor Co., 976 A.2d 524 (Pa. Super. 
Ct. 2009)).

In a non- employment negligence context, 
assumption of risk has been compared to the doc-
trine of estoppel, as it would be “fundamentally 
unfair to allow the plaintiff to shift the responsibility 
for the injury to the defendant when the risk was 
known, appreciated and voluntarily assumed by the 
plaintiff.” Bullman v. Giuntoli, 761 A.2d 566, 570 (Pa. 
Super. Ct. 2000).

The Superior Court has held that whether the 
plaintiff has assumed the risk is a question of law for 
the court to determine as part of its duty analysis, 
and not a question for the jury. Staub v. Toy Factory, 
Inc., 749 A.2d 522, 526 (Pa. Super. Ct. 2000); Frey, 
734 A.2d at 8 n.6.

If the claim arises in the course of the injured 
individual’s employment, the defense is generally 
unavailable. The stated rationale for the limitation is 
that forcing a choice between one’s job and use of a 
defective product would serve to deny the right and 
privilege of employment. Jara v. Rexworks Inc., 718 
A.2d 788, 795 (Pa. Super. Ct. 1998), appeal denied, 
737 A.2d 743 (Pa. 1999). Thus, some courts have 
suggested that an exception exists—and assump-
tion of the risk remains a viable defense—when a 
plaintiff uses a product other than as directed by his 
employer. See Nesbitt v. Sears, Roebuck & Co., 415 F. 
Supp. 2d 530, 544–45 (E.D. Pa. 2005).

Comparative Fault/Contributory Fault
Strict Liability

As noted in the Introduction, Pennsylvania prod-
ucts liability law was defined for decades by a rigid 
dichotomy between strict liability and negligence. 
Accordingly, a plaintiff’s comparative fault could 
not be considered in a strict liability case, and did 
not serve to bar or reduce his recovery. Kimco Dev. 
Corp. v. Michael D’s Carpet Outlets, 637 A.2d 603 

(Pa. 1993); see also Berkebile v. Brantly Helicopter 
Corp., 337 A.2d 893 (Pa. 1975) (“The crucial differ-
ence between strict liability and negligence is that 
the existence of due care, whether on the part of the 
seller or consumer, is irrelevant.”).

As such, before Tincher, a plaintiff’s conduct was 
only admissible in a strict liability case to show that 
his or her action was the “sole or superseding cause 
of the injuries sustained.” Reott v. Asia Trend, Inc., 
55 A.3d 1088, 1101 (Pa. 2012). Even then, the plain-
tiff’s conduct had to be “highly reckless,” such that 
he or she would have been injured despite the curing 
of any alleged defect. Id.

In overruling Azzarello, the Supreme Court in 
Tincher criticized the “doctrinal imperative” that 
had developed whereby negligence concepts were 
forbidden from strict liability cases. Tincher v. 
Omega Flex, 104 A.3d 328, 380–81 (Pa. 2014); see also 
Amato v. Bell & Gossett, 116 A.3d 607 (Pa. Super. Ct. 
2015) (Tincher “rejected the blanket notion that ‘neg-
ligence concepts create confusion in strict liability 
cases’ and, thus, should not be placed before a jury”).

It is unclear whether the Reott “highly reckless” 
formulation survived Tincher. Some courts continue 
to apply the Reott standard. See, e.g., Wright v. Ryobi 
Techs., Inc., 175 F. Supp. 3d 439, 450 (E.D. Pa. 2016); 
Nathan v. Techtronics Industries North America, Inc., 
92 F. Supp. 3d 264, 275 (M.D. Pa. 2015). Several other 
courts have found a plaintiff’s negligence relevant 
to the risk- utility analysis. See Punch v. Dollar Tree 
Stores, Inc., No. 12-154 Erie, 2017 U.S. Dist. Lexis 
23443, at *32 (W.D. Pa. Feb. 17, 2017); Sliker v. Nat’l 
Feeding Sys., No. 282 CD 2010, 2015 Pa. Dist. & Cnty. 
Dec. Lexis 7227 (Clarion Co. Oct. 19, 2015).

No post-Tincher court has yet permitted a com-
parative negligence defense—weighing the plaintiff’s 
fault against the defendant’s—in a strict liabil-
ity case.

Negligence

Comparative negligence is a defense to negligence 
claims, and is governed by statute. 42 Pa. Cons. Stat. 
Ann. §7102(a) (West 2017). A plaintiff’s award will be 
reduced by the percentage of negligence attributed 
to the plaintiff. If the plaintiff’s own negligence is 
greater than fifty percent of the total causal negli-
gence attributed to all of the parties, he or she will be 
barred from recovery. Id.; Elder v. Orluck, 515 A.2d 
517 (Pa. 1986).
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Seat Belts—Failure to Use
Evidence of failure to use a seat belt is inadmissible 
by statute. 75 Pa. Cons. Stat. Ann. §4581(e) (West 
2017); Nicola v. Nicola, 673 A.2d 950 (Pa. Super. 
Ct. 1995) appeal denied, 546 Pa. 646, 683 A.2d 884 
(1996). The Superior Court has held that this stat-
utory prohibition is clear and unambiguous, and 
does not allow for any exceptions. Gaudio v. Ford 
Motor Co., 976 A.2d 524 (Pa. Super. Ct. 2011). Thus, 
evidence of a plaintiff’s failure to use a seat belt is 
barred, whether the defense seeks to introduce such 
evidence to demonstrate comparative negligence on 
the part of the plaintiff, to show a lack of causation, 
or to prove lack of product defect. Such evidence may 
be admissible, however, if the alleged defect is the 
seat belt itself. Id.

Misuse of Product
Product misuse is an affirmative defense in prod-
ucts liability actions. Childers v. Power Line Equip. 
Rentals, 681 A.2d 201, 207 (Pa. Super. Ct. 1996). To 
establish misuse of a product, a defendant “must 
show that the use was ‘unforeseeable or outrageous.’” 
Reott v. Asia Trend, Inc., 55 A.3d 1088 (Pa. 2012) 
(quoting Gaudio v. Ford Motor Co., 976 A.2d 524 (Pa. 
Super. Ct. 2009)).

Care should be taken not to conflate the defenses 
of misuse and unintended use. Smith v. Yamaha 
Motor Corp., U.S.A., 5 A.3d 314 (Pa. Super. Ct. 2010). 
In Smith, the plaintiff was injured while riding an 
ATV backwards down a hill while under the influ-
ence of alcohol and prescription drugs. The Superior 
Court explained that the plaintiff had been using 
the ATV for its intended use—off-road riding—but 
had misused it by doing so in a manner contrary 
to the manufacturer’s instructions (i.e., by riding 
backwards down a hill and by riding while intoxi-
cated). Id.

Following Tincher, some courts have contin-
ued to use the Reott standard for product misuse. 
See Wright v. Ryobi Techs., Inc., 175 F. Supp. 3d 
439, 450 (E.D. Pa. 2016); Nathan v. Techtronics 
Industries North America, Inc., 92 F. Supp. 3d 264, 
275 (M.D. Pa. 2015). It should be noted that these 
cases accepted the Reott standard uncritically; in 
other words, it does not appear that any court has 
directly addressed whether or how Tincher impacted 
this defense.

Unanticipated, Unforeseeable 
or Unintended Use
Prior to Tincher, the Supreme Court held that a 
product is not defective if it is safe for its intended 
use by its intended user. Phillips v. Cricket Lighters, 
841 A.2d 1000, 1007 (Pa. 2003). In Phillips, a child 
started a fire with a disposable lighter that did 
not have a child safety device. The Court held that 
whether the actual user was a reasonably foresee-
able user is not a relevant inquiry in a strict liability 
case, as it improperly interjects negligence concepts 
into such an action. Phillips, 841 A.2d at 1006 (cit-
ing Lewis v. Coffing Hoist Div., Duff- Norton Co., 528 
A.2d 590, 594 (Pa. 1987)). Interestingly, as a result, a 
product not defective without regard to fault under 
a strict liability theory could nevertheless be found 
defective under a negligence theory.

A few years later, but still before Tincher, the 
Supreme Court held, “The general rule is there is 
no strict liability in Pennsylvania relative to non- 
intended uses even where foreseeable by a manufac-
turer.” Dep’t of Gen. Servs. v. U.S. Mineral Prods. Co., 
898 A.2d 590 (Pa. 2006). In this latter case, the court 
found that although it was reasonably foreseeable 
that chemicals in certain components of a building 
could be dispersed and contaminate the rest of the 
structure in the event of an accidental fire, the man-
ufacturer of the chemicals could not be held strictly 
liable on that basis, as the product was not intended 
to be burned in a fire, and foreseeability, as a negli-
gence concept, had no place in a strict liability cause 
of action. See U.S. Mineral Prods., 898 A.2d at 601.

Following Tincher’s criticism of the wall between 
strict liability and negligence, the defenses of unin-
tended use and unintended user will likely be the 
subject of much debate. Indeed, the intended use 
doctrine was one of the “subsidiary issues” the 
Tincher court identified as requiring further con-
sideration in a future case. However, in defining 
the new consumer expectations test, the Tincher 
court listed the intended use and intended user of 
the product as relevant considerations. Tincher, 104 
A.3d at 387. On the basis of this language, one fed-
eral magistrate judge concluded that unintended use 
and unintended user remain viable defenses to con-
sumer expectations claims. See Punch v. Dollar Tree 
Stores, Inc., No. 12-154 Erie, 2015 U.S. Dist. Lexis 
162174 (W.D. Pa. Nov. 5, 2015). The same court found 
that unintended use and unintended user were not 
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defenses to a risk- utility claim, because such a claim 
evaluated the reasonableness of the manufacturer’s 
conduct, and so permitted compensation for harm 
caused by risks that were foreseeable to the manufac-
turer. See id.; see also Wright v. Ryobi Techs., Inc., 175 
F. Supp. 3d 439, 452–53 (E.D. Pa. 2016) (evaluating a 
product’s intended use and intended user in context 
of consumer expectations claim).

We will have to await further decisions before the 
precise contours of these defenses are resolved.

Alteration of Product
In its original iteration, alteration of the product was 
an absolute defense. Berkebile v. Brantly Helicopter 
Corp., 337 A.2d 893, 898 (Pa. 1975) (“the seller is 
not liable if a safe product is made unsafe by subse-
quent changes”). It is no longer. In Davis v. Berwind 
Corp., 690 A.2d 186, 190 (Pa. 1997), the court held 
that “where the product has reached the user or 
consumer with substantial change, the question 
becomes whether the manufacturer could have rea-
sonably expected or foreseen such an alteration of 
its product.”

The limits of reasonable foreseeability remain 
somewhat undefined. One Pennsylvania court has 
described a product manufacturer’s duty in a negli-
gence context as the anticipation of only those events 
that are reasonably probable, not every event that 
is remotely possible. Mathis v. United Engineers & 
Constructors., 554 A.2d 96, 100 (Pa. Super. Ct. 1989). 
Whatever those limits are, they were exceeded in 
Davis v. Berwind, 690 A.2d 186 (Pa. 1997). The man-
ufacturer of a blender used in meat processing had 
equipped it with an interlocking safety device and 
warned against its removal, a warning the plaintiff’s 
employer ignored to increase production. Describing 
the safety device as “an integral part of the product,” 
the court concluded that the employer’s decision to 
remove it, disregarding the warning against doing 
so, “does not render the product defective.” Davis, 
547 Pa. at 269, 690 A.2d at 191.

Since Tincher, some courts have addressed prod-
uct alterations in the context of misuse, using the 
Reott formulation of unforeseeable and outrageous 
conduct that was the sole or superseding cause of 
the injury. See, e.g., Wright v. Ryobi Techs., Inc., 175 
F. Supp. 3d 439, 448–49 (E.D. Pa. 2016) (question of 
fact whether removal of blade guard was sole cause 
of plaintiff’s injury); Nathan v. Techtronics Indus-

tries North America, Inc., 92 F. Supp. 3d 264, 275–76 
(M.D. Pa. 2015) (same).

Unavoidably Unsafe Products
Suppliers of pharmaceutical products enjoy the bene-
fit of comment k to Section 402A, deeming prescrip-
tion drugs not to be defective when accompanied by 
proper warnings. Hahn v. Richter, 673 A.2d 888 (Pa. 
1996). The Superior Court later extended Hahn and 
comment k to medical devices as well. See Creazzo v. 
Medtronic, Inc., 903 A.2d 24, 31 (Pa. Super. Ct. 2006). 
Suppliers of other unavoidably dangerous products 
are subject to Section 388 of the Restatement (Sec-
ond) of Torts, and so must use reasonable care to 
inform likely users of the product’s condition. Binder 
v. Jones & Laughlin Steel Corp., 520 A.2d 863 (Pa. 
Super. Ct. 1987).

Although Hahn has often been cited as a bar to 
any strict liability claims against sellers of prescrip-
tion drugs or medical devices, a few recent decisions 
have questioned whether strict liability should be 
permitted in manufacturing defect claims and/or in 
medical device cases. Compare McLaughlin v. Bayer 
Corp., 172 F. Supp. 3d 804 (E.D. Pa. 2016) (Pennsyl-
vania law does not recognize strict liability claims, 
including those for manufacturing defect, involving 
prescription drugs or medical devices); Wilson v. 
Synthes USA Prods., LLC, 116 F. Supp. 3d 463 (E.D. 
Pa. 2015) (same), with Smith v. Howmedica Osteonics 
Corp., 2017 U.S. Dist. Lexis 64170 (E.D. Pa. April 
27, 2017) (permitting strict liability manufacturing 
defect claim against medical device manufacturer); 
Wagner v. Kimberly- Clark Corp., 225 F. Supp. 3d 311 
(E.D. Pa. 2016) (finding that comment k does not 
apply to manufacturing defect claims, and predict-
ing that Pennsylvania would allow a strict liability 
claim against a medical device manufacturer).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Knowledge, real or constructive, of the danger 
associated with the use of a product may serve to 
preclude a finding that the lack of a warning was a 
proximate cause of any injury which results. Sherk 
v. Daisy- Heddon Div., Victor Comptometer Corp., 
450 A.2d 615 (Pa. 1982). The presence of an adequate 
warning makes a product safe for normal use and 
thus may be sufficient to insulate the seller from 
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liability. Mackowick v. Westinghouse Elec. Corp., 575 
A.2d 100 (Pa. 1990).

In Pennsylvania, an adequate warning entitles 
defendants to a heeding presumption: where a warn-
ing is provided, the seller may reasonably assume it 
will be read and heeded. See Davis v. Berwind Corp., 
690 A.2d 186, 190 (Pa. 1997); Incollingo v. Ewing, 
282 A.2d 206 (Pa. 1971) (citing comment j to Sec-
tion 402A).

Several courts have recognized a heeding pre-
sumption for plaintiffs as well: a rebuttable presump-
tion that had an adequate warning been given, the 
plaintiff would have heeded it. Coward v. Owens- 
Corning Fiberglas Corp., 729 A.2d 614 (Pa. Super. 
Ct. 1999); Pavlik v. Lane Ltd./Tobacco Exporters, 
Int’l, 135 F.3d 876 (3d Cir. 1998). That presumption 
is rebuttable by evidence that the plaintiff would 
have disregarded the warning had one been given. 
Id. A few decisions have suggested that this plaintiff 
heeding presumption should only apply to workplace 
exposure to asbestos. See Sliker v. Nat’l Feeding Sys., 
No. 282 CD 2010, 2015 Pa. Dist. & Cnty. Dec. Lexis 
7227 (Clarion Co. Oct. 19, 2015); Moroney v. General 
Motors Corp., 850 A.2d 629 (Pa. Super. Ct. 2004); 
Goldstein v. Phillip Morris, Inc., 854 A.2d 585, 587 
(Pa. Super. Ct. 2004) (citing Viguers v. Philip Morris 
USA Inc., 837 A.2d 534 (Pa. Super. Ct. 2003)); see also 
Rowland v. Novartis Pharms. Corp., 34 F. Supp. 3d 
556 (W.D. Pa. 2014).

However, it is noted that the Pavlik decision 
applied the plaintiff heeding presumption to an 
ordinary consumer product, and not a workplace 
injury. See Pavlik, 135 F.3d 876; see also Am. Honda 
Motor Co. v. Martinez, No. 445 EDA 2015, 2017 Pa. 
Super. Unpub. Lexis 1593 (Pa. Super. Ct. Apr. 9, 2017) 
(approving plaintiff heeding presumption in motor 
vehicle crashworthiness case).

Informed Intermediary
Informed intermediary is available as a defense in 
prescription drug cases, where the manufactur-
er’s duty is to warn the physician, not the patient. 
Incollingo v. Ewing, 282 A.2d 206 (Pa. 1971). The 
general rule with respect to other products is that the 
manufacturer must provide necessary instructions 
in a form that will reach the ultimate consumer. 
Berkebile v. Brantly Helicopter Corp., 337 A.2d 893 
(Pa. 1975).

Sealed Containers
The fact that a product is sold in a sealed container 
does not provide the seller with a defense. Indem-
nity is available up the distributive chain. See Burch 
v. Sears, Roebuck & Co., 467 A.2d 615 (Pa. Super. 
Ct. 1983).

Fault of Others
As to the fault of co- defendants, a tort reform law 
known as the Fair Share Act was passed in 2011, pro-
viding that each defendant is only severally liable—
that is, liable for the proportion of liability assigned 
to it by the factfinder. 42 Pa. Cons. Stat. Ann. §7102 
(West 2017). The Fair Share Act provides for several 
exceptions, in which joint liability is retained. Most 
notably, a defendant that has been assigned 60 per-
cent or more of the total liability will be responsible 
for the plaintiff’s entire award. Id.

A defendant may also argue that a non- party is 
responsible for the harm alleged, even plaintiff’s 
employer. However, worker’s compensation immu-
nity rules prevent joinder of the employer. See 77 Pa. 
Cons. Stat. Ann. §481(b) (West 2017); Heckendorn v. 
Consol. Rail Corp., 465 A.2d 609 (Pa. 1983). Further, 
non- parties will not be listed on the verdict sheet for 
purposes of apportionment. Thus, a defendant will 
only prevail on the “empty chair” defense if it can 
prove a complete lack of responsibility for the plain-
tiff’s alleged harm.

Similarly, although concepts of intervening and 
superseding cause may still apply, see, e.g., Davis v. 
Berwind Corp., 690 A.2d 186 (Pa. 1997) (post-sale 
alteration of a product may be found to be a super-
seding cause), there is a trend away from such prin-
ciples. The Suggested Standard Jury Instructions, 
which are non- binding but influential, direct that no 
instruction should be given on intervening or super-
seding cause, and that a subsequent “superseding” 
action will only relieve a defendant of liability if the 
defendant had no causal connection to the plaintiff’s 
injury to begin with.

Preemption
Federal preemption of state law can occur if (1) Con-
gress explicitly preempts a state law; (2) a state law 
conflicts with a federal law; or (3) Congress has 
indicated an intent to occupy a field of law to the 
exclusion of state law. Cellucci v. Gen. Motors Corp., 
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706 A.2d 806 (Pa. 1998) (citing Schneidewind v. ANR 
Pipeline Co., 485 U.S. 293 (1988)).

Pennsylvania appellate courts have, on several 
occasions, held that a plaintiff’s state law tort claims 
were preempted by federal law. See, e.g., Cellucci v. 
Gen. Motors Corp., 706 A.2d 806 (Pa. 1998) (plain-
tiff’s “no air bag” claim conflicts with Federal Motor 
Vehicle Safety Standard 208); Green v. Dolsky, 685 
A.2d 110 (Pa. 1996) (certain negligence claims con-
flict with Medical Device Amendments to the Food, 
Drug and Cosmetic Act); Romah v. Hygienic Sani-
tation Co., 705 A.2d 841 (Pa. Super. Ct. 1997), aff’d, 
737 A.2d 249 (Pa. 1999) (labeling claims conflict 
with Federal Insecticide, Fungicide and Rodenticide 
Act); Coffey v. Minwax Co., 764 A.2d 616 (Pa. Super. 
Ct. 2000) (improper warning claims on antique 
refinisher preempted by Federal Hazardous Sub-
stances Act).

Compliance with Standards
Strict Liability

Before Tincher, the Pennsylvania Supreme Court 
held that evidence of compliance with industry stan-
dards was inadmissible in a strict liability action. 
Such evidence was only relevant to the reasonable-
ness of the manufacturer’s conduct, and would 
therefore improperly inject negligence concepts into 
a strict liability case. Lewis v. Coffing Hoist Div., Duff- 
Norton Co., 528 A.2d 590 (Pa. 1987). The same rule 
and rationale was extended to evidence of compli-
ance with government standards as well. See Gaudio 
v. Ford Motor Co., 976 A.2d 524, 543–44 (Pa. Super. 
Ct. 2009).

Notwithstanding this limitation, a plaintiff could 
“open the door” by having one of his or her witnesses 
testify about industry or government standards, per-
mitting the defense to respond by introducing evi-
dence of compliance with those standards. Gaudio, 
976 A.2d at 544. However, defense evidence of com-
pliance had to be limited to the rebuttal of evidence 
offered by the plaintiff. Id.

It would seem that Tincher would have an impact 
on these defenses. Not only did Tincher eliminate 
the strict separation between negligence- strict lia-
bility that formed the basis for Lewis and Gaudio, it 
described the risk- utility test as “offer[ing] courts an 
opportunity to analyze post hoc whether a manu-
facturer’s conduct in manufacturing or designing a 

product was reasonable, which obviously reflects the 
negligence roots of strict liability.” Tincher, 104 A.3d 
at 389. Compliance with industry and government 
standards is arguably relevant to that analysis, even 
if not dispositive.

Courts have disagreed, though, on Tincher’s effect 
on the admissibility of industry and government 
standards. Two unpublished opinions of the Supe-
rior Court have concluded that Lewis and Gaudio 
remain good law because Tincher did not expressly 
overrule them. American Honda Motor Co. v. Mar-
tinez, No. 445 EDA 2015, 2017 Pa. Super. Unpub. 
Lexis 1593 (Pa. Super. Ct. Apr. 19, 2017); Cancelleri v. 
Ford Motor Co., No. 267 MDA 2015, 2016 Pa. Super. 
Unpub. Lexis 53 (Pa. Super. Ct. Jan. 7, 2016). Other 
courts have suggested that Lewis and Gaudio need 
to be reconsidered in light of Tincher’s rationale. 
See Renninger v. A&R Machine Shop, 163 A.3d 988 
(Pa. Super. Ct. 2017) (recognizing Tincher’s potential 
impact on industry standards evidence, but declin-
ing to decide the issue because the parties had not 
briefed it); Cloud v. Electrolux Home Products Inc., 
No. 15-cv-00571, 2017 WL 3835602 (E.D. Pa. Jan. 26, 
2017) (after Tincher, evidence of industry standards 
is relevant and probative to questions of defect, even 
in strict liability cases); Sliker v. National Feeding 
Systems, Inc., No. 282 CD 2010, 2015 Pa. Dist. & Cnty. 
Dec. Lexis 7227 (Clarion Co. Oct. 19, 2015) (finding 
Lewis to be in conflict with Tincher, and admitting 
evidence of industry standards).

This issue remains unresolved, and will inspire 
continuing debate going forward.

Negligence

Evidence of industry standards is admissible when 
the plaintiff has asserted a negligence claim. Lea-
phart v. Whiting Corp., 564 A.2d 165 (Pa. Super. 
Ct. 1989).

Government Contractor Defense
Federal government contractors are entitled to the 
defense as set forth in Boyle v. United Techs. Corp., 
487 U.S. 500 (1988). See Conner v. Quality Coach, 
Inc., 750 A.2d 823, 832 (Pa. 2000) (noting that “as a 
matter of federal preemption, this Court is bound 
by Boyle concerning immunity from state tort law 
conferred by a contractor’s status as a federal govern-
ment contractor”). Individuals or entities contract-
ing with the state government are not. Pennsylvania 
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views the defense as sovereign immunity- based, and 
the common law justifications for sovereign immu-
nity have been held to be invalid. Mayle v. Pa. Dep’t 
of Highways, 388 A.2d 709 (Pa. 1978). In reaction, 
the state legislature enacted the Sovereign Immu-
nity Act, 42 Pa. Cons. Stat. Ann. §8521 et seq. (West 
2017). This legislative restoration has been held not 
to extend to contractors. Conner, 750 A.2d at 834.

What is left is a contract specifications defense of 
the type upheld in Ference v. Booth & Flinn Co., 88 
A.2d 413 (Pa. 1952) and Valley Forge Gardens, Inc. 
v. James D. Morrissey, Inc., 123 A.2d 888 (Pa. 1956). 
In Conner v. Quality Coach, the court held that the 
resolution of whether “state government contractors 
who have strictly adhered to government- generated 
specifications under close government supervision 
might avail themselves of the Ference/Valley Forge 
construct in defense of product liability claims… 
will require a careful analysis of both the policies 
underlying product liability law (including the focus 
upon the design and safety of the product as opposed 
to the culpability or negligence of the contractor) 
and those underlying Ference and Valley Forge 
(including the principle of reasonable reliance).” 750 
A.2d at 834 n.17.

State-of-the-Art
Strict Liability

Before Tincher, “state-of-the-art” evidence was 
excluded for the same reason as compliance with 
industry and government standards—such evidence 
improperly introduced negligence concepts into a 
strict liability case. See Majdic v. Cincinnati Machine 
Co., 537 A.2d 334 (Pa. Super. Ct. 1988); Carrecter v. 
Colson Equipment Co., 499 A.2d 326 (Pa. Super. Ct. 
1985). Admission of this evidence post- Tincher is 
thus subject to the same debate discussed above.

Negligence

It follows, of course, that in actions brought on a 
negligence theory, state-of-the-art evidence would be 
relevant and admissible.

Privity of Contract
Neither vertical privity, Kassab v. Cent. Soya, 246 
A.2d 848 (Pa. 1968), nor horizontal privity, Salva-
dor v. Atl. Steel Boiler Co., 319 A.2d 903 (Pa. 1974), 
is required.

Disclaimers of Liability
Generally speaking, a disclaimer is of no value to the 
defense of a products liability action.

Failure to Mitigate Damages
Pennsylvania follows Restatement (Second) of Torts 
§918(1), which provides that “one injured by the tort 
of another is not entitled to recover damages for any 
harm that he could have avoided by the use of rea-
sonable effort or expenditure after the commission 
of the tort.” See Yost v. Union R. Co., 551 A.2d 317 
(Pa. Super. Ct. 1988).

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
Damage to the defective product itself, without 
personal injury or damage to any other product, is 
actionable only under a breach of warranty theory. 
REM Coal Co. v. Clark Equip. Co., 563 A.2d 128 (Pa. 
Super. Ct. 1989).

Statutes of Limitations
Both negligence and strict liability actions must be 
brought within two years of the date of the accident. 
42 Pa. Cons. Stat. Ann. §5524(2) (West 2017). There 
are exceptions, as described below.

Breach of Warranty

A claim for injury to either person or property may 
be brought as a breach of warranty action, for which 
the limitations period is four years from the date 
of the breach. Williams v. W. Penn Power Co., 467 
A.2d 811 (Pa. 1983); 13 Pa. Cons. Stat. Ann. §2725(a) 
(West 2017).

Breach typically occurs on tender of delivery. 
Patton v. Mack Trucks, Inc., 519 A.2d 959 (Pa. Super. 
Ct. 1986), appeal denied, Haines v. Mack Trucks 531 
A.2d 430 (Pa. 1987); 13 Pa. Cons. Stat. Ann. §2725(b) 
(West 2017). An exception exists in certain express 
warranty cases involving promises of future per-
formance—for example, an automobile warranty 
that lasts for “twelve months or 12,000 miles.” Such 
a warranty is not breached until the future perfor-
mance does not occur, e.g., a failure to repair the 
vehicle during the promised timeframe. See Nation-
wide Ins. Co. v. General Motors Corp./Chevrolet 
Motor Div., 625 A.2d 1172 (Pa. 1993).



8   Products Liability Defenses: A State-by-State Compendium   Pennsylvania

Minority

Statutes of limitations are tolled during minority. 42 
Pa. Cons. Stat. Ann. §5533(b) (West 2017). Thus, the 
statute of limitations begins to run on the plaintiff’s 
eighteenth birthday. Fancsali v. University Health 
Center, 761 A.2d 1159, 1163–64 (Pa. 2000). This 
tolling provision only applies to plaintiffs who are 
living—a deceased minor will never attain the age of 
majority. See Holt v. Lenko, 791 A.2d 1212, 1215 (Pa. 
Super. Ct. 2002).

Discovery

The discovery rule excludes from the running of 
the statute of limitations that period of time during 
which a party who has not suffered an immedi-
ately ascertainable injury is reasonably unaware 
that he has been injured, so that he has essentially 
the same rights as those who have suffered such 
an injury. Fine v. Checcio, 870 A.2d 850, 858 (Pa. 
2005) (citing Hayward v. Medical Center of Beaver 
County, 608 A.2d 1040, 1043 (Pa. 1992)). Stated dif-
ferently, the discovery rule applies when the injured 
party, despite the exercise of reasonable diligence, 
is unable to know that he is injured and by what 
cause. Id. (citing Pocono International Raceway, 
Inc. v. Pocono Produce, Inc., 468 A.2d 468, 471 (Pa. 
1983)). When the discovery rule applies, the stat-
ute of limitations does not begin to run until the 
injured party discovers or reasonably should dis-
cover that he has been injured and that his injury 
has been caused by another party’s conduct. Id. 
at 859.

The discovery rule does not apply to wrongful 
death or survival actions. Pastierik v. Duquesne Light 
Co., 526 A.2d 323 (Pa. 1987).

Statutes of Repose
There is no general statute of repose for products 
under Pennsylvania law. However, actions against 
parties responsible for the design or construction 
of an improvement to real estate must be com-
menced within twelve years of the completion of the 
improvement. 42 Pa. Cons. Stat. Ann. §5536 (West 
2017). The statute has been held to be applicable to 
products that are improvements to real property. 
Vargo v. Koppers Co., 715 A.2d 423, 426 (Pa. 1998); 
McCormick v. Columbus Conveyer Co., 564 A.2d 907 
(Pa. 1989).

Useful Safe Life
There is no useful life defense in Pennsylvania.

Other Defenses
Unintended User

See discussion above, regarding “Unanticipated, 
Unforeseeable or Unintended Use.”

Sophisticated User

The Pennsylvania Supreme Court has declined to 
discuss the sophisticated user defense set forth in 
Section 388 of the Second Restatement. Phillips v. 
A-Best Prods. Co., 665 A.2d 1167, 1172 (Pa. 1995). 
The same concept, however, has served to support 
a no-duty argument when the allegedly inadequate 
warning concerned a danger apparent to the prod-
uct’s intended users. See Mackowick v. Westinghouse 
Elec. Corp., 575 A.2d 100 (Pa. 1990); Ellis v. Chi. 
Bridge & Iron Co., 545 A.2d 906 (Pa. Super. Ct. 1988).

In the only post-Tincher case to address the doc-
trine thus far, the Superior Court reiterated that the 
sophisticated user defense had never been adopted in 
Pennsylvania. Amato v. Bell & Gossett, 116 A.3d 607 
(Pa. Super. Ct. 2015). In Amato, the court affirmed 
the decision not to charge the jury on the sophis-
ticated user defense. Even assuming Pennsylvania 
recognized the doctrine, and assuming the U.S. 
Navy was a sophisticated user of asbestos- containing 
materials, the defendant had provided no warnings 
about its product, and therefore could not have dis-
charged its duty under Section 388 to act in a man-
ner reasonably calculated to assure the safety of the 
ultimate handlers of the product. Id.

Damages and Joint Liability
Compensatory Damages
Recoverability

All damages that ordinarily and in the natural 
course of things result from the commission of a 
tort are recoverable, except that emotional distress is 
compensable only if it results from a physical injury. 
Hess v. Phila. Transp. Co., 56 A.2d 89 (Pa. 1948). 
Damages for lost future earnings are not reduced to 
present value. Kaczkowski v. Bolubasz, 421 A.2d 1027 
(Pa. 1980).

In Wrongful Death actions, the plaintiff may 
recover (1) the medical, funeral, and estate admin-
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istration expenses incurred, and (2) the value of 
the decedent’s services. The latter element has been 
interpreted broadly to include not just the value 
of, e.g., household chores performed, but also “the 
profound emotional and psychological loss” suffered 
upon the death of a loved one. Rettger v. UPMC 
Shadyside, 991 A.2d 915 (Pa. Super. Ct. 2010).

In Survival Actions, the plaintiff may recover for 
(1) the decedent’s lost future earnings and earning 
capacity from the date of injury until the end of 
the decedent’s natural life expectancy; and (2) the 
decedent’s pain and suffering. While personal main-
tenance expenses should be deducted from the dece-
dent’s lost future earning capacity, income taxes may 
not be considered as part of such a deduction. Gradel 
v. Inouye, 421 A.2d 674 (Pa. 1980).

Limitations

There are no statutory limitations on the amount 
of compensatory damages except in certain actions 
against governmental units. 42 Pa. Cons. Stat. Ann. 
§§8528 and 8553 (West 2017).

Punitive Damages
Insurability

There is a specific statutory provision permitting 
an insurance company to insure the operator of 
a downhill skiing area against punitive damages, 
except in the case of an intentional tort. 40 Pa. Cons. 
Stat. Ann. §2051 (West 2017). Otherwise, the Supe-
rior Court has found that public policy precludes 
the insurability of punitive damages for which the 
insured is personally liable. Punitive damages may 
be insurable if the insured is only vicariously liable 
for the tortious conduct. See Butterfield v. Giuntoli, 
670 A.2d 646 (Pa. Super. Ct. 1995).

Recoverability

Guided by the principles set forth in Section 908(2) 
of the Restatement (Second) of Torts, Pennsylvania 
allows punitive damages when the conduct to be 
deterred is especially egregious. Martin v. Johns- 
Manville Corp., 494 A.2d 1088 (Pa. 1985). Negli-
gence, or even gross negligence, is not sufficient to 
justify punitive damages. A defendant’s conduct 
must be reckless, malicious, or intentional. See id.

Conduct will not be found to be egregious solely 
because it was motivated by business concerns. 

Phillips v. Cricket Lighters, 883 A.2d 439, 448 (Pa. 
2005) (when there was evidence that the defen-
dant manufacturers and marketers of a disposable 
lighter did not include a child- resistant safety 
feature due to various financial considerations, 
the Pennsylvania Supreme Court “flatly reject[ed] 
[the plaintiff’s] assertion that [the defendant’s] 
weighing of financial concerns in determining 
whether to incorporate additional safety features 
into its product on a unilateral basis establishes 
that [defendants] acted wantonly.”) Actual dam-
ages are a prerequisite to the recoverability of 
punitive damages. Hilbert v. Roth, 149 A.2d 648, 
652 (Pa. 1959).

The prior rule established in Kirkbride v. Lisbon 
Contractors, Inc., 555 A.2d 800, 802–03 (Pa. 1989), 
that punitive damages need not bear a reasonable 
relationship to compensatory damages, should no 
longer be applicable after State Farm Mut. Auto. Ins. 
Co. v. Campbell, 538 U.S. 408 (2003). In Hollock v. 
Erie Ins. Exch., 842 A.2d 409 (Pa. Super. Ct. 2004), an 
insurance bad faith case, the Superior Court upheld 
a punitive damages award that was ten times greater 
than the compensatory award. In reaching its find-
ing, the court cited the language in State Farm that 
indicated that no “bright line” rule was established. 
Id. at 420. However, the award in Hollock was pri-
marily based on the limited compensatory damage 
award dictated by statute.

Contribution
Contribution among tortfeasors is controlled by 
the Uniform Contribution Among Tortfeasors Act 
of 1976, 42 Pa. Cons. Stat. §8321 et seq. It is based 
upon an assessment of the respective proportional 
responsibilities of the defendants, though one may 
have been found liable on a strict liability theory 
and another found liable on a negligence theory. 
McMeekin v. Harry M. Stevens, Inc., 530 A.2d 462 
(Pa. Super. Ct. 1987). When all responsible defen-
dants are found liable on a strict liability theory, con-
tribution is determined on a pro rata basis. Walton v. 
Avco Corp., 610 A.2d 454 (Pa. 1992).

Indemnification
Indemnification is available up the distributive 
chain. Burch v. Sears, Roebuck & Co., 467 A.2d 615 
(Pa. Super. Ct. 1983).
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Joint and/or Several Liability
The Fair Share Act, passed in 2011, has created a sig-
nificant change in this area of products liability law. 
In causes of action accruing prior to June 28, 2011, 
a recovery returned against multiple defendants 
renders those defendants jointly liable, and therefore 
liable for the entire amount of the plaintiff’s allow-
able recovery.

In contrast, in causes of action accruing after the 
implementation of the Fair Share Act, each defen-
dant is only severally liable—that is, liable for the 
proportion of liability assigned to it by the factfinder. 
42 Pa. Cons. Stat. Ann. §7102 (West 2017).

The Fair Share Act carves out five exceptions 
in which a defendant will be found jointly liable 
and therefore responsible for the plaintiff’s entire 
award: 1) cases of intentional misrepresentation; 
2) intentional torts; 3) a defendant that has been 
assigned 60 percent or more of the total liability; 
4) a violation of Section 702 of the Hazardous Sites 
Cleanup Act; and 5) a violation of Section 497 of 
the Liquor Code. 42 Pa. Cons. Stat. Ann. §7102 
(West 2017).

It should be noted that the Fair Share Act 
expressly applies its provisions to strict liabil-
ity claims. 42 Pa. Cons. Stat. Ann. §7102(a.1)(1) 
(West 2017).

Successor Liability
Pennsylvania adheres to the product- line exception 
to the general rule against successor liability. If the 
successor corporation undertakes to continue the 
transferor’s product line in an essentially unchanged 
manner, it is strictly liable for injuries caused by 
defects, even if occurring in products previously 
manufactured and distributed by the transferor. 
Mendralla v. Weaver Corp., 703 A.2d 480, 484 (Pa. 
Super. Ct. 1997).

Market Share Liability
Pennsylvania follows the general rule that a partic-
ular defendant’s product must be identified as the 
proximate cause of the plaintiff’s injury. In Skip-
worth by Williams v. Lead Indus. Ass’n., 690 A.2d 
169, 172 (Pa. 1997), market share liability for injuries 
allegedly caused by lead paint was rejected because 
different formulations with different degrees of tox-
icity had been manufactured over an extended time 

period. The court noted in dicta that market share 
liability might be appropriate for other products, 
such as DES. Id.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

The pattern jury instructions for product liability 
cases are subject to more controversy than might be 
expected, even given the debate spawned by Tincher. 
In short, the defense bar is drafting its own instruc-
tions rather than relying on the pattern instructions 
found in Chapter 16 of the Pennsylvania Suggested 
Standard Jury Instructions (Civil).

In the wake of Tincher, the Pennsylvania Civil 
Instructions Subcommittee published a series of 
Suggested Standard Jury Instructions (SSJI) pertain-
ing to products liability. The defense bar believes the 
current SSJI are extremely slanted in their assess-
ment of the impact of Tincher, even retaining the 
Azzarello- era instruction—expressly criticized and 
overruled by Tincher—that a defective product is 
one that lacks “any element necessary to make it safe 
for use.” The remaining instructions are similarly 
questionable, retaining the evidentiary decisions 
that had built on Azzarello, and ignoring Tincher’s 
direction that such issues should be revisited with 
the help of targeted advocacy in appropriate cases. 
Essentially, the current SSJI treat Tincher as though 
it changed nothing, and they should not be relied on 
by the defense bar.

Design or Manufacturing Defect

Generally speaking, the elements of a strict liability 
case are that (1) the product at issue was defective, 
(2) the defect caused the plaintiff’s injury, and (3) the 
defect existed at the time the product left the defen-
dant’s control. See Barnish v. KWI Building Co., 980 
A.2d 535, 547 (Pa. 2009). Another threshold issue, 
not always discussed, is that the defendant must be 
in the business of selling the product at issue. See 
Francioni v. Gibsonia Truck Corp., 372 A.2d 736, 
739–740 (Pa. 1977).

Tincher impacted these elements in several 
important ways. Tincher v. Omega Flex, 104 A.3d 
328 (Pa. 2014). First, the Azzarello- era definition of 
defect—a product lacking any element necessary 
to make it safe for use—is no more. In its place is a 



Products Liability Defenses: A State-by-State Compendium   Pennsylvania   11

return to the language of Section 402A: a defective 
condition is an “unreasonably dangerous” one.

Tincher also instituted two new standards by 
which a plaintiff may prove a defect: the “consumer 
expectations” test and the “risk- utility” test. It must 
be emphasized that these tests are new to Pennsylva-
nia, and the details of their application will require 
further development. The Tincher opinion engaged 
in a scholarly discussion of these two new methods 
of proof, and it is recommended that the reader refer 
to Tincher for an analysis of the principles underly-
ing them.

Briefly stated, the consumer expectations test 
defines a defective condition as “a condition, upon 
normal use, dangerous beyond the reasonable con-
sumer’s contemplations.” Tincher, 104 A.3d at 387. 
Put another way, a product is defective under this 
test if it poses a danger that is “unknowable and 
unacceptable to the average or ordinary consumer.” 
Id. In contrast, a product is not defective under this 
test if “the ordinary consumer would reasonably 
anticipate and appreciate the dangerous condition of 
the product and the attendant risk of injury.” Id.

Because the consumer expectations test looks 
to the ordinary consumer’s contemplations, the 
Supreme Court cautioned that it might not apply 
to products with complex designs that pose dan-
gers beyond the understanding of the ordinary 
consumer. See id. at 388. A few courts have thus 
dismissed consumer expectations claims in cases 
involving more complicated products. See, e.g., 
Yazdani v. BMW of North America, LLC, 188 F. 
Supp. 3d 486, 493 (E.D. Pa. 2016) (air-cooled motor-
cycle engine); Wright v. Ryobi Technologies, Inc., 
175 F. Supp. 3d 439, 452–53 (“rip fence” on table 
saw); DeJesus v. Knight Indus. & Assocs., No. 10-cv-
07434, 2016 U.S. Dist. Lexis 121697 (E.D. Pa. Sept. 
8, 2016) (industrial lift table).

The risk- utility test asks whether a reasonable 
person would conclude that the probability and seri-
ousness of harm caused by the product outweigh the 
burdens or costs of taking precautions. Tincher, 104 
A.3d at 389. This test offers an opportunity “to ana-
lyze post hoc whether a manufacturer’s conduct in 
manufacturing or designing a product was reason-
able.” Id. The Tincher court cited to the well-known 
“Wade factors” as potentially relevant consider-
ations, but stopped short of formally adopting them. 
These factors are:

(1) The usefulness and desirability of the prod-
uct—its utility to the user and to the public 
as a whole.

(2) The safety aspects of the product—the 
likelihood that it will cause injury, and the 
probable seriousness of the injury.

(3) The availability of a substitute product 
which would meet the same need and not 
be as unsafe.

(4) The manufacturer’s ability to eliminate the 
unsafe character of the product without 
impairing its usefulness or making it too 
expensive to maintain its utility.

(5) The user’s ability to avoid danger by the 
exercise of care in the use of the product.

(6) The user’s anticipated awareness of the 
dangers inherent in the product and their 
availability, because of general public 
knowledge of the obvious condition of 
the product, or of the existence of suitable 
warnings or instructions.

(7) The feasibility, on the part of the manu-
facturer, of spreading the loss by setting 
the price of the product or carrying liabil-
ity insurance.

Id. at 389–90. This list need not be dogmatically 
applied. In fact, the seventh factor, regarding insur-
ance, is inappropriate under Pennsylvania law. Each 
case will require preparation of its own relevant 
risk- benefit considerations, even those not included 
in the foregoing list, depending on the factual record 
that has been developed.

Tincher involved a design defect claim, and sub-
sequent courts have had to grapple with how broadly 
to apply its principles. At least one federal court has 
found that Tincher does not affect manufacturing 
defect claims. Dalton v. McCourt Elec., LLC, 117 F. 
Supp. 3d 692, 698 (E.D. Pa. 2015).

Failure to Warn

Before Tincher, the elements of a failure to warn 
claim were said to be (1) that a lack of warning made 
the product unreasonably dangerous; and (2) that 
this lack of warning was the proximate cause of 
plaintiff’s injuries. O’Neill v. Checker Motors Corp., 
567 A.2d 680, 682 (Pa. Super. Ct. 1989). A product 
is defective due to a failure- to- warn when the prod-
uct is distributed without sufficient warnings to 
notify the ultimate user of the dangers inherent in 
the product. Phillips v. A-Best Prods. Co., 665 A.2d 
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1167, 1171 (Pa. 1995). Of course, a failure to warn 
claim may focus on inadequate instructions as well 
as warnings. See, e.g., Berkebile v. Brantly Helicopter 
Corp., 337 A.2d 893, 902–03 (Pa. 1975).

The Superior Court has held that the principles 
of Tincher, although a design defect case, should be 
applied to warnings claims as well, see Amato v. Bell 
& Gossett, 116 A.3d 607, 620 (Pa. Super. Ct. 2015), 
although the extent of that application will require 
further development. In a more recent, unpublished 
opinion, the Superior Court declined to follow 
Amato, and noted that the applicability of Tincher 
to warnings claims remained “unsettled.” American 
Honda Motor Co. v. Martinez, No. 445 EDA 2015, 
2017 Pa. Super. Unpub. Lexis 1593, at *12 (Pa. Super. 
Ct. Apr. 19, 2017).

Crashworthiness

The “crashworthiness” theory of liability has been set 
forth in Superior Court decisions as a subset of strict 
liability applicable in cases in which it is alleged that 
a vehicle failed to protect an occupant adequately 
against injury during an accident.

A plaintiff making a claim under the crashwor-
thiness theory must prove: 1) that the design of 
the vehicle was defective and that when the design 
was made, an alternative, safer design practicable 
under the circumstances existed; 2) what injuries, 
if any, would have resulted to the plaintiff had the 
alternative, safer design, in fact, been used; and 
3) some method of establishing the extent of plain-
tiff’s enhanced injuries attributable to the defective 
design. Kupetz v. Deere & Co., Inc., 644 A.2d 1213, 
1218 (Pa. Super. Ct. 1994) (citing Dorsett v. Am. Isuzu 
Motors Inc., 805 F. Supp. 1212 (E.D. Pa. 1990) and 
Craigie v. Gen. Motors Corp., 740 F. Supp. 353, 358 
(E.D. Pa. 1990)).

Currently, it is still an open question as to whether 
a plaintiff (a) bears the burden of establishing a 
method by which the extent of the enhanced injuries 
can be quantified, or (b) is required only to estab-
lish that the alleged defect was a substantial factor 
in producing injury above that which would have 
occurred absent the defect, whereupon the burden 
shifts to the tortfeasors to apportion the damages 
between them. The Pennsylvania Supreme Court was 
presented with this issue in one case but declined 
to address it because the plaintiffs had not, in the 
first instance, shown that a defect in the vehicle in 

question was a substantial factor in enhancing their 
injuries. See Stecher v. Ford Motor Co., 812 A.2d 553 
(Pa. 2002).

The Pennsylvania Supreme Court generally has 
not opposed the crashworthiness doctrine, although 
it has yet to adopt it explicitly. Compare Schroeder v. 
Commonwealth., 710 A.2d 23, 27–28 n.8 (Pa. 1998) 
(citing Kupetz, 644 A.2d at 1218 (noting without 
disapproval or other comment the application of the 
crashworthiness doctrine in that case)), with Estate 
of Harsh v. Petroll, 887 A.2d 209, 210–11 n.1 (Pa. 
2005) (citing Restatement (Third) of Torts: Products 
Liability §16 and comment a (1997) (“Although this 
Court has not specifically adopted the doctrine, 
it has abided the adoption by the intermediate 
appellate courts, and crashworthiness theory is 
widely accepted as a valid basis to support manufac-
turer liability.”)).

Post-Tincher courts have generally not found 
Tincher to have changed the crashworthiness anal-
ysis. See Parr v. Ford Motor Co., 109 A.3d 682 (Pa. 
Super. 2014) (en banc); Rupert v. Ford Motor Co., 640 
F. App’x 205, 208 n.20 (3d Cir. 2016). However, one 
unpublished Superior Court opinion found a crash-
worthiness instruction appropriate despite its omis-
sion of the second element—what injuries would 
have been incurred had plaintiff’s proposed alternate 
design been implemented. American Honda Motor 
Co. v. Martinez, No. 445 EDA 2015, 2017 Pa. Super. 
Unpub. Lexis 1593, at *15–16 (Pa. Super. Ct. Apr. 
19, 2017).

Post-Sale Duties

Whether a manufacturer has a post-sale duty to 
warn depends on whether the product was defec-
tive when sold. If a product was not defective at the 
time of sale, there is no post-sale duty to warn about 
safety improvements or technological advances that 
subsequently arise. See DeSantis v. Frick Co., 745 
A.2d 624, 630 (Pa. Super. Ct. 1999); Lynch v. McS-
tome & Lincoln Plaza Assocs., 548 A.2d 1276, 1281 
(Pa. Super. Ct. 1988). In contrast, if a defect existed 
at the time of sale, there may be a post-sale duty 
to warn of that defect. Walton v. Avco Corp., 610 
A.2d 454 (Pa. 1992). Following Walton, courts have 
emphasized the practical limitations of that duty: 
the defendant in Walton had actual knowledge of the 
defect, and the product involved—helicopters—were 
part of a small and distinct market, making a post-
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sale warning feasible. See Padilla v. Black and Decker 
Corp., No. 04-cv-4466, 2005 U.S. Dist. Lexis 4720 
(E.D. Pa. Mar. 24, 2005) (discussing Walton).

Although the issue has not been squarely 
addressed by the state courts, Pennsylvania federal 
courts tend to find that there is no duty to recall a 
product under Pennsylvania law. See, e.g., Inman v. 
GE, No. 2:11-cv-666, 2016 U.S. Dist. Lexis 127606 
(W.D. Pa. Sept. 20, 2016); Padilla v. Black and Decker 
Corp., No. 04-cv-4466, 2005 U.S. Dist. Lexis 4720 
(E.D. Pa. Mar. 24, 2005); Boyer v. Case Corp., No. 
97-cv-4540, 1998 U.S. Dist. Lexis 5847 (E.D. Pa. Apr. 
28, 1998).

Evidence of subsequent designs generally is not 
admissible in strict liability cases. However, the 
plaintiff may introduce evidence of subsequent 
designs where the defendant contests the feasibility 
of those designs. Duchess v. Langston Corp., 769 A.2d 
1131 (Pa. 2001).

Vendor or Distributor

The same elements of proof and the same jury 
instructions that apply in other strict liability actions 
apply to vendor/distributor actions.

Proof in Negligence Actions
Pattern Jury Instructions

General negligence instructions not specific to 
product liability are available in Chapter 13 of the 
Pennsylvania Suggested Standard Jury Instructions 
(Civil).

Elements of Proof
Generally speaking, a negligence action requires 
proof that (1) the defendant had a duty to conform to 
a certain standard of conduct, (2) that the defendant 
breached that duty; (3) that the breach caused the 
injury in question; and (4) actual loss or damage. 
Phillips v. Cricket Lighters, 841 A.2d 1000, 1008 
(Pa. 2003).

Before Tincher, the Pennsylvania Supreme Court 
distinguished between products liability causes of 
action sounding in strict liability and those sound-
ing in negligence: a strict liability claim examined 
the product itself, while a negligence claim evaluated 
the reasonableness of the defendant’s conduct. Phil-
lips, 841 A.2d at 1008. Because these were distinct 

legal theories, a product liability plaintiff could 
maintain a claim for negligence even if his or her 
strict liability claim was dismissed. See id.

This distinction between negligence and strict 
liability causes of action blurred with the Tincher 
opinion. The risk- utility test, in particular, is said 
to analyze the reasonableness of the manufacturer’s 
conduct. Nevertheless, several federal courts since 
Tincher have continued to permit separate claims 
for negligence and strict liability. See, e.g., Schwartz 
v. Abex Corp., 106 F. Supp. 3d 626 (E.D. Pa. 2015) 
(finding that, after Tincher, Section 402A strict 
liability and common law negligence claims were 
subject to different standards and analyses); Biniek 
v. Marmaxx Operating Corp., No. 3:14-cv-1154, 2015 
U.S. Dist. Lexis 131889 (M.D. Pa. Sept. 30, 2015) (fol-
lowing Schwartz in evaluating negligence claim sep-
arately, using four traditional negligence elements). 
Another federal court explained that, while strict 
liability and negligence claims had separate elements 
of proof, the threshold question under both theories 
is “whether the product is in a defective condition.” 
Nathan v. Techtronic Industries North America, 92 F. 
Supp. 3d 264 (M.D. Pa. 2015).

Evidence
Qualification of Expert Witness
Pennsylvania courts do not apply Daubert v. Merrell 
Dow Pharms., Inc., 509 U.S. 579 (1993), to judge the 
admissibility of expert opinion evidence. They con-
tinue to adhere instead to the general acceptance test 
enunciated in Frye v. United States, 293 F. 1013 (D.C. 
Cir. 1923).

The proponent of the evidence is required to 
prove that the methodology an expert uses is gener-
ally accepted by scientists in the relevant field as a 
method for arriving at the conclusion to which the 
expert will testify at trial. Grady v. Frito-Lay, Inc., 
839 A.2d 1038 (Pa. 2003), remanded to and dismissed 
at No. GD 95-5934, 2005 Pa. Dist. & Cnty. Dec. Lexis 
401 (Pa. Com. Pl. Jan. 5, 2005). This standard applies 
only to scientific evidence that is in some sense 
novel and only to methodology, not the conclusions 
reached through use of the methodology. See Trach 
v. Fellin, 817 A.2d 1102 (Pa. Super. Ct. 2003). The 
admission of expert scientific testimony is an evi-
dentiary matter for the trial court’s discretion. Com-
monwealth. v. Zook, 615 A.2d 1 (Pa. 1992).
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Spoliation of Evidence
When a product that is the subject of a claim of 
design defect has been lost or destroyed, Pennsyl-
vania favors the approach described in Schmid v. 
Milwaukee Elec. Tool Corp., 13 F.3d 76 (3d Cir. 1994). 
The trial judge is to consider three factors: 1) the 
degree of fault involved in causing or allowing the 
evidence to disappear; 2) the degree of prejudice suf-
fered; and 3) the availability of a sanction, less severe 
than summary judgment, that will both protect the 
opposing party’s rights and deter similar conduct in 
the future. Weighing those factors in some unspeci-
fied manner, the judge must then fashion an appro-
priate sanction.

In those cases where the plaintiff is responsible 
for destruction of the evidence, but where dismissal 
is determined to be inappropriate, “[t]he plaintiff’s 
burden of proof at trial to establish that a defective 
product caused his injury will protect defendants.” 
Schroeder v. Dep’t of Transp., 710 A.2d 23, 27 (Pa. 
1998). Some courts have created a distinction 
between manufacturing defect cases and design 
defect cases in assessing the prejudice to a defen-
dant. That distinction ignores the role that missing 
evidence plays in establishing a causal connection 
between the alleged defect and the injuries. See, e.g., 
Smith v. Am. Honda Motor Co., 846 F. Supp. 1217 
(M.D. Pa. 1994). Earlier cases tended to dismiss 
plaintiff’s complaint when the product was not 
available. Roselli v. Gen. Elec. Co., 599 A.2d 685 (Pa. 
Super. Ct. 1991); Sipe v. Ford Motor Co., 837 F. Supp. 
660 (M.D. Pa. 1993). However, with the balancing 
test of Schmid and Schroeder, dismissal now is rare.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
If the defendant is a corporation or similar entity, 
service of process is satisfied by handing a copy of 
the original process (i.e., complaint or writ of sum-
mons) to an executive officer, partner, or trustee of 
the corporation or entity, to the manager, clerk, or 
other person temporarily in charge of any of the cor-
poration’s or entity’s regular places of business, or to 
an agent authorized in writing to receive service of 
process for it. Pa. R. Civ. P. 424. Outside of the Com-
monwealth, service of original process is satisfied by 
any form of mail requiring a receipt signed by the 

defendant or an authorized agent. Service by mail is 
complete upon delivery. Pa. R. Civ. P. 403, 404.

Answer Time
A defendant has 20 days after service of the com-
plaint to file a responsive pleading. Pa. R. Civ. P. 
1026(a). A defendant served outside of the United 
States has 60 days after service of the complaint to 
file a responsive pleading. Pa. R. Civ. P. 1026(b). No 
default can be taken without 10 days written notice 
of the intention to do so. Pa. R. Civ. P. 237.1(a)(2)(ii).

Particularity With Which Affirmative 
Defenses Must be Raised
It is not necessary for a defendant to plead assump-
tion of the risk, comparative negligence, or con-
tributory negligence. Pa. R. Civ. P. 1030(b). Other 
defenses and objections, with certain non- waivable 
exceptions such as failure to state a claim or failure 
to join an indispensable party, are waived unless 
presented by preliminary objection or answer. Pa. R. 
Civ. P. 1032(a).
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