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T he Supreme Court of Puerto Rico has stated that 
tort law in Puerto Rico is governed by civil law 

rather than by Anglo- American common law. Baco 
v. Almacen Ramon Rosa Delgado, Inc., 151 D.P.R. 
711 (2000); Valle v. Am. Int’l Ins. Co., 108 D.P.R. 
692, 695–96 (1979); Fed. Ins. Co. v. Banco de Ponce, 
751 F.2d 38, 40 (1st Cir. 1984); Diaz v. Gonzalez, 261 
U.S. 102, 105 (1923) (Holmes, J) (“federal courts 
should not reassemble Puerto Rico law ‘according to 
common law conceptions.’”) (followed by Mateo v. 
Empire Gas, 841 F. Supp. 2d 574, 585 (D.P.R. 2012)).

Tort law has a statutory basis in Article 1802 of 
the Civil Code, which reads: “A person who by action 
or omission causes harm to another, because of fault 
or negligence, is obligated to repair the harm caused. 
The concurrent imprudence of the person harmed 
does not exonerate from liability but entails a reduc-
tion of the compensation.” P.R. Laws Ann. tit. 31, 
§5141. When it comes to products liability, “to fill the 
gap” the courts have adopted “common law products 
liability principles… notwithstanding the fact that 
[Puerto Rico’s] legal system is rooted in the Civil Law 
that puts emphasis on positive or written law.” Rivera 
Santana v. Super. Packaging, 132 D.P.R. 115 (1992). 
Puerto Rico adopted the doctrine of strict liability 
“under principles flowing from Article 1802.” Isla 
Nena Air v. Cessna Aircraft, 449 F.3d 85, 88 (1st Cir. 
2006). Puerto Rico courts rely upon the principles in 
Section 402A of the Restatement (Second) of Torts 
of strict liability. Cruz- Vargas v. R.J. Reynolds, 348 
F.3d 271, 276 (1st Cir. 2003); Perez- Trujillo v. Volvo, 
137 F.3d 50, 55 (1st Cir. 1998); Malave- Felix v. Volvo, 
946 F.2d 967 (1st Cir.1991) (citing Montero- Saldaña 
v. Am. Motors, 107 D.P.R. 452 (1978)).Therefore, 
the local courts often refer to decisions of state and 
federal courts, citing sources as treatises and law 
reviews published in the United States, Europe, and 
Latin America. See, e.g., Pons v. Engebretson, 160 
D.P.R. 347 (2003). In short, our products liability and 
personal injury law draws from both the “civil law” 
and the “common law” traditions.

Courts impose strict liability on manufactur-
ers and sellers for defects in the manufacturing or 
design of the product, or because of an insufficiency 
in the warnings or instructions coming with the 
product. Aponte- Rivera v. Sears Roebuck, 144 D.P.R. 
830 (1998); see also Néstor v. Hosp. Pavía, 2005 U.S. 
Dist. Lexis 5681 (D.P.R. Feb. 3, 2005) (refusing to 
apply strict liability to contaminated blood for a 
transfusion because it was a service).

Since much products liability litigation in Puerto 
Rico is in federal court, decisions of the U.S. Court of 
Appeals for the First Circuit are frequently cited and 
followed, even by the local courts.

Language and Resources
Defense practitioners must be aware that all pro-
ceedings in the local courts in Puerto Rico are con-
ducted in Spanish. Published opinions in Decisiones 
de Puerto Rico (D.P.R.) and other online sources are 
in Spanish only. Decisions from 1998 to the present 
are also available in the official website of the Puerto 
Rico Courts of Justice: http://www.tribunalpr.org 
in Spanish.

The citation format used by the Puerto Rico 
Supreme Court for its opinions is “[Yr.] TSPR [#].” 
This format is also used by Westlaw and Lexis. Since 
few opinions are available in English, it is essen-
tial for lawyers not fluent in Spanish (spoken and 
written) to associate themselves with local coun-
sel. Mateo v. Empire Gas Co., 841 F. Supp. 2d 574, 
583 (D.P.R. 2012) (federal judge warning common 
law trained and non- Spanish speaking lawyers to 
ensure to retain counsel experienced with “civil 
law” nuances.)

Puerto Rico’s statutes are published in Laws of 
Puerto Rico Annotated (L.P.R.A. or P.R. Laws Ann.), 
which is available in both Spanish and English. The 
court system includes trial courts (“Tribunal de Pri-
mera Instrancia” or “TPI”), an intermediate Court of 
Appeals (“Tribunal de Apelaciones” or “TCA”) and a 

http://www.tribunalpr.org
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Supreme Court (“Tribunal Supremo de Puerto Rico” 
or “TSPR”). Many of the decisions of the Puerto Rico 
Court of Appeals are published in Spanish in West-
law and Lexis ([Year] P.R. App. Lexis [#]) and are of 
persuasive value to trial judges.

The Rules of Civil Procedure of Puerto Rico were 
overhauled in 2009. They now allow filing pleadings 
and discovery documents in English without trans-
lating them into Spanish, calling for significant sav-
ings while defending parties with business records in 
English. Ex-Parte Cordero- Rivera, 2010 WL 6556835 
(TCA) (P.R. Cir. Oct. 25, 2010); P.R. R. Civ. P. 8.7 
(2010). However, it is likely that before 2016 the bilin-
gual pleading rule is amended to revert to Spanish- 
only pleadings in the local courts (P.C. 1206, a Bill 
proposing the amendment).

In contrast, all proceedings in the United States 
District Court in Puerto Rico (and, of course, the 
First Circuit Court of Appeals) must be conducted 
in English. Colon- Fontanez v. Municipality of San 
Juan, 660 F.3d 17 (1st Cir. 2011); D.P.R. L. Civ. R. 5(g) 
(2009) mandates all documents in a language other 
than English must be translated by a certified court 
interpreter before admission.

The decisions of the Supreme Court of Puerto Rico 
are also found in Westlaw and Lexis for subscribers 
of those services. Another subscription- only service 
is www.microjuris.com where one may access the 
decisions of the Supreme Court of Puerto Rico and 
some of the latest opinions of the intermediate Court 
of Appeals of Puerto Rico. Opinions from Microju-
ris are cited by year and opinion number; e.g., 2000 
TSPR 58. Using Microjuris, the defense lawyer will 
have access to the laws and regulations of Puerto 
Rico and the Federal Bar Association, P.R. chapter’s 
newsletter, From the Bar, with notes from unpub-
lished opinions by federal judges in Puerto Rico.

Another resource in the Internet is www.lexju-
ris.com where one finds the latest decisions of the 
Supreme Court of Puerto Rico, the statutes enacted 
in the last couple of years, and information useful to 
lawyers. It even has a tips for practitioners section. 
Opinions taken from Lexjuris are cited by year and 
opinion number; e.g., 2001 DTS 123.

Restatement (Third) of Torts: 
Products Liability
Neither the courts nor the legislature in Puerto Rico 
have considered whether any portion of the Third 
Restatement should be adopted in Puerto Rico. How-
ever, as the Third Restatement becomes more widely 
used in other jurisdictions, it is safe to predict that it 
will be persuasive authority in Puerto Rico as well. 
See, e.g., Isla Nena Air v. Cessna Aircraft, 449 F.3d 
85 (1st Cir. 2006); Quintana v. Hyundai, 303 F.3d 
62 (1st Cir. 2002); Collazo v. Toyota, 149 F.3d 32 (1st 
Cir. 1998).

Available Defenses
Assumption of Risk
Assumption of risk is properly classified as part of 
the doctrine of comparative fault. See “Comparative 
Fault/Contributory Fault,” infra. But see, Perez- 
Garcia v. P.R. Ports Auth., 2012 U.S. Dist. Lexis 93395 
(D.P.R. July 6, 2012) (Gelpi, J.) (excluding expert 
testimony on assumption of risk of an open and 
obvious danger as an ultimate question for the jury 
to decide).

Comparative Fault/Contributory Fault
Puerto Rico adopted by statute the doctrine of pure 
comparative negligence. Hence, the defense of “con-
tributory” fault, as such, has been rejected. Fault or 
negligence of the plaintiff reduces proportionately 
the amount awarded as compensatory damages, 
but will not bar recovery completely, unless the 
injured party’s fault is so great as to absorb or nul-
lify the fault of the defendant. Cardenas Maxam v. 
Rodriguez- Rodriguez, 125 D.P.R. 702 (1990); P.R. 
Laws Ann. tit. 31, §5141. The defense of “absorption 
of fault” only operates against a plaintiff. It does not 
apply to contribution claims between defendants. 
Garcia- Colon v. Garcia- Rinaldi, 2006 U.S. Dist. Lexis 
86418 (D.P.R. Nov. 28, 2006).

The defense of comparative negligence applies to 
strict liability and negligence. Montero Saldaña v. 
Am. Motors, 107 D.P.R. 452, 463–65 (1978); Rivera- 
Baez v. Mitsubishi Motor, 2010 WL 4807125 (TCA) 
(P.R. Cir. Aug. 26, 2010). The plaintiff’s comparative 
fault may include the use of the product with knowl-
edge of an obvious defect or danger.

http://www.microjuris.com
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The percentage of fault of the injured victim is 
imputed to all plaintiffs and the courts reduce their 
compensations proportionately to the victim’s com-
parative negligence. Miranda v. Estado Libre Aso-
ciado, 137 D.P.R. 700 (1994), reinstating the rule of 
Quintana v. Valentin, 99 D.P.R. 255 (1970). Aleman 
Martinez v. ELA, 145 D.P.R. 452, 457 (1998).

Seat Belts—Failure to Use
Failure to fasten the seat belt is considered negli-
gence by the occupant and a valid defense. Under 
comparative negligence, the percentage of fault 
or negligence will reduce the compensation of the 
injured plaintiff. Canales v. Rosario, 107 D.P.R. 757 
(1978); Saez—Figueroa v. Rivera- Rodriguez, 2008 
WL 888407 (TCA) (P.R. Cir. Feb. 7, 2008) (failure to 
fasten seat belt); see also Bado- Santana v. Ford Motor 
Co., 364 F. Supp. 2d 79 (D.P.R. 2005).

Helmets—Failure to Use
Failing to wear a safety helmet while operating or 
riding an ATV is comparative negligence and may 
absorb or nullify the liability of the manufacturer. 
Rodgers v. Am. Honda Motor Co., 46 F.3d 1, 2 (1st Cir. 
1995); Ocasio- Ocasio v. Hogar Geobel, 693 F. Supp. 2d 
167, 173 (D.P.R. 2008).

Misuse of Product
Misuse of a product is a defense in the federal 
courts to be likely adopted by the Supreme Court 
of Puerto Rico. Arroyo- Davila v. Vento Motorcy-
cles, 2010 WL 6549621 (TCA) (P.R. Cir. Oct. 29, 
2010) (mother allowed child to drive a motorcycle 
and summary judgment was granted on misuse of 
product defense); Connelly v. Hyundai Motor Co., 
351 F.3d 535 (1st Cir. 2003); Cigna Ins. Co. v. Oy 
Saunatec, Ltd., 241 F.3d 1 (1st Cir. 2001); McPhail 
v. Municipality of Culebra, 598 F.2d 603 (1st Cir. 
1979); Rodriguez- Suris v. Montesinos, 935 F. Supp. 
71 (D.P.R. 1996); Ball v. Posadas de Puerto Rico, 2010 
WL 3982364 (D.P.R. Oct. 4, 2010) (use of residential 
fitness equipment in a commercial setting held mis-
use of product).

In dicta, the Supreme Court explained that it took 
the law of products liability from California’s Chief 
Justice Traynor in Greenman v. Yuba Power Prod-
ucts, Inc., 59 Cal. 2d 57, 27 Cal. Rptr. 697, 700 (1963) 
(“a manufacturer is strictly liable in tort when an 

article he places on the market, knowing that it is 
to be used without inspection for defects, proves to 
have a defect that causes injury to a human being.”). 
Rivera Santana v. Super. Packaging, Inc., 132 D.P.R. 
115 (1992). However, “strict liability would not be 
charged to a manufacturer or seller when the vic-
tim’s injuries resulted from a use of the product not 
reasonably foreseeable by the manufacturer.” Rivera 
Santana v. Super. Packaging, supra (following Cronin 
v. J.B.E. Olson Corp., 8 Cal. 3d 121, 104 Cal. Rptr. 433 
(1972), and Barker v. Lull Eng’g Co., 20 Cal. 3d 413, 
143 Cal. Rptr. 225 (1978)) (followed Torres- Rivera 
v. R.J. Reynolds, 2007 WL 1549197 (TCA) (P.R. Cir. 
Apr. 17, 2007)).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
There are no relevant cases from the Supreme 
Court of Puerto Rico on the alteration defense. A 
fair prediction is that if the alteration created the 
defect causing the harm, the court will not hold the 
manufacturer liable. Conversely, if the alteration is 
unrelated to the cause of harm, the defense will be 
unavailing. See La Plante v. Am. Honda Motor Co., 
27 F.3d 731, 735–36 (1st Cir. 1994), for the proposi-
tion that manufacturers are not liable for alterations 
of the product after it left their control, including 
“failure to observe routine maintenance.”

Unavoidably Unsafe Products
This will probably be a defense although there are 
no reported cases on point from the Supreme Court 
of Puerto Rico. Violette v. Smith & Nephew Dyonics, 
Inc., 62 F.3d 8 (1st Cir. 1995); Castrignano v. E.R. 
Squibb & Sons, Inc., 900 F.2d 455 (1st Cir. 1990). See 
also Mendoza v. Cervecería Corona, Inc., 97 D.P.R. 
499 (1969).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
Puerto Rico has adopted strict liability for failure to 
warn when “the manufacturer or seller fails to pro-
vide the user [of a product] with adequate warnings 
or instructions on the dangers or risks inherent to 
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its handling or use. This obligation extends to all 
reasonably foreseeable uses of the product. Failure to 
warn exposes the manufacturer to liability if it knew, 
or should have known, the danger of risk involved, 
and the need to give warning to guarantee secure 
use of the product.” Rivera Santana v. Super. Packag-
ing, Inc., 132 D.P.R. 115 (1992); Torres- Rivera v. R.J. 
Reynolds, 2007 WL 1549197 (TCA) (P.R. Cir. Apr. 
17, 2007).

Moreover, in Aponte- Rivera v. Sears Roebuck de 
Puerto Rico, Inc., 144 D.P.R. 830 (1998), the court 
held that “[a] product is defective because the warn-
ings or instructions provided by the manufacturer 
are insufficient or inadequate: (1) when the risks of 
the product use are not apparent nor foreseeable for 
the users or consumers; (2) in the case of products 
inevitably dangerous though useful; or (3) when the 
effectiveness of the warnings or instructions is not 
corroborated.” The court went on to explain that 
“there are four basic elements to determine whether 
the manufacturer met or not the duty to offer appro-
priate warnings or instructions: (1) the manufacturer 
knew or should have known the product’s inherent 
danger; (2) did not include warnings or instructions, 
or these were not adequate; (3) the lack of warnings 
turned the product into one inherently dangerous; 
(4) the lack of appropriate instructions or warnings 
was the proximate cause of the plaintiff’s injuries.”

However, a manufacturer or seller does not have 
to warn about a known, but very unlikely, risk of 
injury. In other words, there is no duty to warn on 
the basis of a speculation that a product might be 
dangerous. Cheshire Med. Ctr. v. W.R. Grace & Co., 
49 F.3d 26, 30 (1st Cir. 1995). On the other hand, “the 
knowledge required to exempt the manufacturer 
or seller of his duty to warn is the knowledge of an 
expert. So that, the plaintiff’s lack of knowledge as 
to the specific risks involved make inapplicable the 
norm of assumption of risk,” Aponte- Rivera, supra. 
Moreover, when the warnings are inadequate, it is 
immaterial whether the plaintiff had read them or 
not. Id. Nevertheless, “a manufacturer cannot be 
held liable under either strict liability or negligence 
for failure to warn of a danger commonly known to 
the public.” Cruz- Vargas v. R.J. Reynolds Tobacco Co., 
348 F.3d 271, 275 (1st Cir. 2003); Rodríguez- Ortega v. 
Philip Morris, Inc., 2005 WL 2977795 (D.P.R.) (D.P.R. 
Nov. 7, 2005). When the manufacturer omits a warn-
ing of a danger of which the public is aware, no duty 

is breached nor is the product made inherently dan-
gerous by the omission. Id. at 276. See also Guevara 
v. Dorsey Labs., 845 F.2d 364 (1st Cir. 1988) (no duty 
to warn about known hazards). Rodríguez v. Philip 
Morris, supra (referring to the defense as “common 
knowledge doctrine”).

The adequacy of safety warnings “is not whether 
the label is perfect but whether a jury could find 
that the product is unreasonably dangerous with its 
current warnings.” Torres- Rios v. LPS Labs., Inc., 152 
F.3d 11, 14 (1st Cir. 1998). In addition, a defective 
design claim is not implicit in a defective warning’s 
claim. Id. at 15–16.

Pursuant to federal law, manufacturers need not 
give warnings in Spanish though the dominant 
language in Puerto Rico is Spanish. Id. at 13–14. 
However, the Supreme Court of Puerto Rico may 
decide otherwise depending on the facts of the case. 
Aponte- Rivera, supra.

Informed Intermediary
This is a valid defense in drug and medical device 
cases. There are no definitive answers as to other 
types of products. Whether an intermediary was 
appropriately “informed” is a question of fact for the 
trier of fact. Puerto Rico has adopted the analogous 
independent intervening cause defense.

The First Circuit embraced the “learned interme-
diary” defense in Knowlton v. Deseret Medical, Inc., 
930 F.2d 116 (1991). “Where the product is a pre-
scription drug… it is widely accepted that the man-
ufacturer’s duty to warn runs to the physician rather 
than the patient.” Garside v. Osco Drug, 976 F.2d 77, 
80 (1st Cir. 1992); Rivera- Adams v. Wyeth, 2010 WL 
5072541 (D.P.R. 2010); Mendez- Montes v. Aventis 
Pharma, 579 F. Supp. 2d 222, 226–29 (D.P.R. 2008); 
Rosa v. Medtronic, 2008 WL 1990892 (D.P.R. 2008).

Torres v. National Starch & Chemical Corp., 896 F. 
Supp. 71, 74 (D.P.R. 1995), applied the “sophisticated 
buyer” defense, noting that “when the supplier has 
reason to believe that the purchaser of the prod-
uct will recognize the dangers associated with the 
product, no warnings are mandated” to the ultimate 
user. See also Equity de P.R. v. Rivera, 113 D.P.R. 250 
(1982) (adopting the sophisticated buyer defense 
in deceptive advertising cases); Hatch v. Trail King 
Indus., 656 F.3d 59 (1st Cir. 2011) (no liability when 
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product is made according to sophisticated buy-
er’s specifications).

Sealed Containers
Puerto Rico applies products liability to sellers and 
manufacturers of products in sealed containers. 
Mendoza v. Cervecería Corona, 97 D.P.R. 499 (1969); 
Coca- Cola Bottling Co. v. Negron, 255 F.2d 149 (1st 
Cir. 1958); Velazquez v. Abbott Labs., 901 F. Supp. 2d 
279 (D.P.R. 2012).

Fault of Others
The fault of others does not exonerate a defendant 
if the trier of fact finds some degree of fault by the 
defendant proximately causing the harm. An action 
for contribution or indemnity (“nivelación”) is avail-
able, either in the same action or an independent 
one. Szendrey v. Hospicare, 158 D.P.R. 648 (2003); 
Rio Mar Assocs., LP v. UHS of P.R., 522 F.3d 159, 166 
(1st Cir. 2008). Employers are immune from direct 
actions by employees and from third-party actions 
seeking contribution based on the employee’s fault. 
P.R. Laws Ann. tit. 11, §§2, 21. Santiago- Hodge v. 
Parke Davis Co., 126 D.P.R. 1 (1990). Correa- Pagan v. 
Gulf Chem. Corp., 224 F. Supp. 2d 393 (D.P.R. 2002); 
Colón v. Rinaldi, 2006 WL 3421862 (D.P.R. 2006).

Puerto Rico is an exclusive remedy jurisdiction 
for Worker’s Compensation Act claims. Insured em-
ployees and their relatives cannot sue their employers 
because the worker’s comp statute deprives them of 
the right to sue. “The raison d’être of the immunity 
granted by the statute is based on the fact that the law 
establishes a system of compensation for labor acci-
dents by means of which the workman receives com-
pensation regardless of who is the person responsible 
for the accident. It has been considered as reasonable 
and fair, that in reciprocity, immunity be granted to 
the employer, who is the one over whom the econom-
ical burden of the system falls, through the payment 
of annual premiums.” Lopez- Rodriguez v. Delama, 
102 D.P.R. 254, 258 (1974).

Insured workers and their relatives may bring 
civil actions for personal injuries against “third 
parties” allegedly at fault for their damages. P.R. 
Laws Ann. tit. 11, §32; Guzman- Cotto v. Estado Libre 
Asociado, 156 D.P.R. 693 (2002); Guzman- Acevedo v. 
De Jesus- Rivera, 155 D.P.R. 296 (2001). Co- workers, 
supervisors, and corporate officers implementing 

employers’ safety standards are not “third parties” 
and thus immune from suits by injured workers or 
their relatives. Rivera Santana v. Super. Packaging 
132 D.P.R. 115 (1992). A co- worker, supervisor, or 
corporate officer may still be liable if found to have 
breached any other duty of care toward the injured 
worker not contemplated or covered within his 
non- delegable duty to the employer to provide a safe 
workplace. Lopez- Rodriguez v. Delama, 102 D.P.R. 
254 (1974).

In Colon- Santos v. Cooperativa de Seguros, 173 
D.P.R. 370 (2008), the Supreme Court clarified that to 
preserve the intra- family immunity from civil litiga-
tion when a parent is at fault for the careless actions 
of a minor child, the defendant causing the injuries 
will not be liable for the proportionate share of liabil-
ity of the parent. In Benitez- Davila v. Autoridad de 
Puertos, (unpublished opinion, 2011-05-30, Carolina 
Superior Court), the trial judge barred plaintiff from 
trying to recover from defendant the percent of fault 
of the immune worker’s comp insured employer 
as well.

Preemption
There is only one reported decision from the 
Supreme Court of Puerto Rico involving preemp-
tion in a strict products liability case. Hernández v. 
Hernández, 150 D.P.R. 171 (2000), held that the Fed-
eral Hazardous Substances Act preempts state law 
on safety warnings, but does not preempt claims for 
failure to comply with the federal labeling require-
ments. Likewise, the First Circuit held that claims for 
the adequacy of safety warnings of a hazardous sub-
stance must be judged under applicable federal law 
and regulations. Torres- Rios v. LPS Labs., Inc., 152 
F.3d 11 (1998). The defense will depend on the facts 
and the federal statute.

Preemption is a defense. It is available in failure 
to install air bag cases. Wood v. Gen. Motors, 865 
F.2d 395 (1st Cir. 1988), cert. denied, 494 U.S. 1065 
(1990). Preemption is also available to cigarette 
makers, Prado- Alvarez v. R.J. Reynolds Tobacco Co., 
313 F. Supp. 2d 61 (D.P.R. 2004); Cruz Vargas v. R.J. 
Reynolds Tobacco Co., 218 F. Supp. 2d 109 (D.P.R. 
2002). But see, Collazo v. Toyota Motor, 957 F. Supp. 
349 (D.P.R. 1997) (holding that federal performance 
standards did not preempt a defective airbag design 
claim) (distinguished in Philip Morris v. Harsh-
barger, 122 F.3d 58 (1st Cir. 1997)).
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Preemption can be used in certain medical de-
vices. Mendes v. Medtronic 18 F.3d 13 (1st Cir. 1994); 
King v. Collagen, 983 F.2d 1130 (1st Cir. 1993), cert. 
denied, 510 U.S. 824 (1993); Talbott v. C.R. Bard, 63 
F.3d 25 (1st Cir. 1995). It applies to chemical herbi-
cides. King v. E.I. Dupont de Nemours, 996 F.2d 1346 
(1st Cir. 1993), cert. dismissed, 510 U.S. 98 (1993).

In Medtronic v. Lohr, 518 U.S. 470 (1996), the 
Supreme Court held that medical devices sub-
stantially equivalent to pre-1976 Class III devices 
and did not go through rigorous FDA “premarket 
approval” may be liable for design, manufacturing 
and marketing (failure to warn) defects. See also 
Cipollone v. Liggett Group, Inc., 505 U.S. 504 (1992) 
(preempting some cigarette warning claims while 
allowing others.)

In Mutual Pharmaceutical Co. v. Bartlett, __ U.S. 
__, 2013 U.S. Lexis 4702 (June 24, 2013), the United 
States Supreme Court reversed the First Circuit and 
held that plaintiffs may not pursue failure to warn 
state tort claims against generic drug manufacturer 
because such claims are preempted by FDA regula-
tions after PLIVA v. Mensing, 564 U. S. __, 131 S. Ct. 
2567 (June 23, 2011).

In Kurns v. Railroad Friction Products Corp., __ 
U.S. __, 2012 U.S. Lexis 1836 (Feb. 29, 2012), the 
United States Supreme Court preempted products 
liability asbestos design and warnings tort state 
claims pursuant to the Locomotive Inspection Act 
(49 U.S.C. §20701 et seq.).

In Bruesewitz v. Wyeth, LLC, __ U.S. __, 2011 U.S. 
Lexis 1085 (Feb. 22, 2011), the United States Supreme 
Court preempted products liability state tort design 
claims pursuant to the National Childhood Vaccine 
Injury Act of 1986 (42 U.S.C.S. §300aa-22(b)(1)).

In Jimenez- Carvelo v. Advanced Neuromodulation, 
777 F. Supp. 2d 303 (D.P.R. 2011) (followed Riegel v. 
Medtronic, 552 U.S. 312 (2008)) the court held prod-
ucts liability claims of Class III medical device pre-
empted, except for claims alleging the manufacturer 
breached the MDA regulations for the device.

Defendants must preserve the preemption defense 
before the jury renders an adverse verdict, or waive 
the defense on appeal no matter its merits. Violette 
v. Smith & Nephew Dyonics, Inc., 62 F.3d 8, 10–11 
(1st Cir. 1995), cert. denied, 517 U.S. 1167 (1996) (fol-
lowing Sweeney v. Westvaco Co., 926 F.2d 29, 36–41 
(1st Cir. 1991), cert. denied, 502 U.S. 899 (1991)). 

Defendants must develop and press the preemption 
defense for an appeal. Saldaña v. Lopez, 256 F.3d 
1, 13 (1st Cir. 2001). The defense is preserved when 
moving to dismiss, for summary judgment, and for 
judgment as a matter of law. Raising the defense 
as an affirmative defense or the pre-trial report is 
not enough.

Compliance with Standards
Compliance with standards is a defense but it does 
not exculpate the defendant from liability because 
“even if the manufacturer or seller meets the min-
imum federal standards” the courts may impose 
liability if the standards are inadequate. Rivera San-
tana v. Super. Packaging, Inc., 132 D.P.R. 115 (1992). 
Rojas v. Nogama Construction, 2011 U.S. Dist. Lexis 
72791 (D.P.R. July 6, 2011) held that compliance with 
safety regulations does not relieve a party of liability 
where a higher standard of care is expected. López v. 
Porrata Doria, 169 D.P.R. 135, 159 (2006).

Government Contractor Defense
There is no Puerto Rico law on this defense, but 
courts will adopt it when a government contrac-
tor pleads it in the proper case. Ayer v. U. S., 902 
F.2d 1038 (1st Cir. 1990). We successfully raised 
the defense and won summary judgment in fed-
eral court.

In White v. Raytheon, 2008 WL 5273290 (D. Mass. 
Dec. 17, 2008), the court dismissed the complaint 
when the contractor raised the government secrets 
defense after barred by the Navy to disclose the 
design and specifications to make the Patriot Air 
Missile Defense system, protecting national security. 
The government contractor defense has been used 
to remove cases to federal courts from state courts 
under the theory that the contractor was acting as a 
federal officer at the time it build the product spec-
ified by the government. Shepherd v. Air & Liquid 
Sys., 2012 WL 5874781 (D.R.I.) (D.R.I. Nov. 20, 2012); 
Beamis v. Buffalo Pumps, 2009 WL 462543 (D.R.I. 
Feb. 23, 2009). But see, Hilbert v. Aeroquip, 486 F. 
Supp. 2d 135 (D. Mass. 2007) (granting remand 
because government contractor defense was improp-
erly pled).
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State-of-the-Art
In Rivera Santana v. Superior Packaging, Inc., 132 
D.P.R. 115 (1992), the court held that to prove a 
“design defect” as opposed to a “manufacturing 
defect,” a plaintiff could choose between the “con-
sumer expectation test” or the “risk- utility test.” The 
latter test entails whether “the product’s design prox-
imately caused [plaintiff’s] injury and the defendant 
fails to establish, in light of the relevant factors, that, 
on balance, the benefits of the challenged design 
outweigh the risk of danger inherent in such design.” 
This alternative “shifts the burden of proof to the 
manufacturer, who must show that the benefits of 
the design outweigh the risks inherent to the same.” 
Id. at 129 (following Barker v. Lull Eng’g Co., 20 Cal. 
3d 413, 143 Cal. Rptr. 225, 238 (1978)). Among the 
factors to be considered under the “risk- utility test” 
are “the mechanical feasibility of a safer alternative 
design.” Quintana- Ruiz v. Hyundai Motor Corp., 303 
F.3d 62 (1st Cir. 2002); Bouret Echevarria v. Carib-
bean Aviation Maint., 845 F. Supp. 2d 467 (D.P.R. 
2012) (risk utility must be applied to complex design 
issues beyond the knowledge of ordinary consumers 
like the design safety features in helicopters or motor 
vehicles). This case law suggests that state-of-the-art 
is a viable defense. See Article 1057 of the Civil Code, 
P.R. Laws Ann. tit. 31, §3021.

In further support of the opinion that state-of-the-
art is a viable defense in Puerto Rico, see Williams 
v. Monarch Machine Tool Co., 26 F.3d 228, 232 (1st 
Cir. 1994), for the proposition that a manufacturer 
does not have a duty “to advise purchasers about 
post-sale safety improvements that have been made 
to a machine that was reasonably safe at the time of 
the sale.”

Privity of Contract
The courts do not require privity of contract in 
products liability actions. Mendoza v. Cervecería 
Corona, Inc., 97 D.P.R. 499 (1969); see also Kunkel v. 
Motor Sport, Inc., 349 F. Supp. 2d 198 (D.P.R. 2004). 
In Simonet v. Smithkline Beecham, 506 F. Supp. 2d 
77 (D.P.R. 2007) the court dismissed the economic 
loss claims pursued under tort products liability 
yet allowed the contractual warranty claims to pro-
ceed despite no privity between plaintiff and the 
drug manufacturer.

Disclaimers of Liability
There are no cases on products liability claims as 
such. Probably, a manufacturer’s disclaimer will not 
avoid liability in personal injury actions. But see, 
Hoekstra v. Royal Caribbean, 2006 U.S. Dist. Lexis 
91380 (D.P.R. Aug. 3, 2006) (cruise line ticket limit-
ing personal injury claims to actual physical injuries 
while disclaiming emotional distress claims held 
valid under maritime law)

Failure to Mitigate Damages
A plaintiff’s failure to mitigate damages is a valid 
affirmative defense. Puerto Rico law requires plain-
tiffs to employ all reasonable means to reduce the 
amount of their damages. Selosse v. Fundacion Edu-
cativa Ana G. Mendez, 122 D.P.R. 534 (1988); Fresh- 
O- Baking Co. v. Molinos de P.R., Inc., 103 D.P.R. 509 
(1975); Afanador v. Roger Elec. Co., 156 D.P.R. 651 
(2002), 2002 P.R. Sup. Lexis 54; Seahorse Marine 
Supplies v. P.R. Sun Oil, 295 F.3d 68 (1st Cir. 2002); 
Rodríguez Ríos v. P.R. Ports Auth., 2005 WL 1669565 
(D.P.R. July 18, 2005) (motion to strike affirmative 
defense denied because mitigation of damages is an 
affirmative defense under federal procedural law.)

Montalvo- Leon v. Wyeth, 2007 U.S. Dist. Lexis 
76635 (D.P.R. Sept. 24, 2007) applied the duty to 
mitigate in a wrongful termination of employ-
ment claim, excusing the defendant for firing the 
employee because his actions placed the company at 
risk of products liability claims.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Purchasers or users of a defective product have a 
claim for rescission and damages. P.R. Laws Ann. tit. 
31, §§3801, 3831, 3841–43. The action lies against the 
seller, the manufacturer, and against any middleper-
son. Ferrer v. Gen. Motors, 100 D.P.R. 246 (1971).

Although local courts will not require privity 
where the claim is limited to damage to the product 
itself, a plaintiff with only economic injury might not 
be entitled to sue in strict liability against the manu-
facturer. Compare In re Dupont- Benlate Litig., 877 F. 
Supp. 779, 785 (D.P.R. 1995), with Ramos v. Wellcraft 
Marine Corp., 93 F. Supp. 2d 112 (D.P.R. 2000), and 
Betancourt v. W.D. Schock, 907 F.2d 1251 (1st Cir. 
1990) (following E. River S.S. Corp. v. Transamerica 
Delaval, Inc., 476 U.S. 858 (1986) (no products liabil-
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ity claim lies in admiralty for damage to the product 
itself)). Indeed, in Isla Nena Air Services, Inc. v. 
Cessna Aircraft, 449 F.3d 85 (2006), the First Circuit 
abandoned its holding in In re Dupont- Benlate Lit-
igation holding that the local courts will follow the 
economic loss doctrine, barring negligence and strict 
liability claims when damage is to the product itself.

Statutes of Limitation
An action for rescission or damages for harm to the 
product itself due to hidden or latent defects (war-
ranty claims) must be brought within six months 
from the delivery of the product sold. Article 1379 
of the Civil Code, P.R. Laws Ann. tit. 31, §3487; or 
within the express warranty term. Garcia Reyes v. 
Cruz Auto Corp., 173 D.P.R. 870 (2008).

Plaintiffs must bring actions for personal injury 
damages, whether based on strict liability or negli-
gence, within one year from the time he or she had 
notice of the harm. Article 1868 of the Civil Code, 
P.R. Laws Ann. tit. 31, §5298. Suing a joint and sev-
eral tortfeasor does not toll the statute of limitations 
against any one else. Fraguada Bonilla v. Hosp. Aux-
ilio Mutuo, 186 D.P.R. 365 (2012), reversing, Arroyo 
v. Hosp. La Concepción, 130 D.P.R. 596 (1992). This 
ruling is very noteworthy for defendants because, if 
they are not sued within one year of their product 
injuring a plaintiff, the claim is forever barred unless 
a timely sued defendant brings a contribution or 
indemnity third-party claim against them.

Puerto Rico is a “discovery rule” jurisdiction. 
“The one-year period does not begin to run until 
the plaintiff possesses, or with due diligence would 
possess, information sufficient to permit suit.” 
Villarini- Garcia v. Hosp. del Maestro, Inc., 8 F.3d 
81, 84 (1st Cir. 1993). The claim accrues when the 
injured person has both notice of the injury and 
knowledge of the likely identity of the tortfeasor. 
COSSEC v. González López, 179 D.P.R. 793 (2010); 
see also González- Pérez v. Hosp. Interamericano de 
Medicina Avanzada, 355 F.3d 1, 2 (1st Cir. 2004). “In 
cases where a tort claim is filed beyond the one-year 
statutory term, plaintiff bears the burden of proving 
timeliness by establishing that she lacked the neces-
sary knowledge or imputed knowledge before insti-
tuting the action.” Espada v. Lugo, 312 F.3d 1, 4 (1st 
Cir. 2002). However, actual knowledge is not neces-
sary when the knowledge would have been acquired 
in the exercise of due diligence. Id.

Accrual of the claim is not held in abeyance until 
the full magnitude and extension of the damage is 
manifested. Vera v. Bravo, 161 D.P.R. 308 (2004); see 
also Santiago Padilla v. Budget Rent-A-Car Carib-
bean Corp., 2007 WL 188588 (D.P.R. Jan. 22, 2007) 
(in alleged defective vehicle claim, cause of action 
begins to run when the plaintiff first becomes aware 
of the possibility that a defect may have caused or 
contributed to their injuries and not when they 
learned of a defect on their vehicle).

Statutes of Repose
There is no specific statute of repose for product 
manufacturers. However, for building contractors 
and architects, the Civil Code affords a 10-year 
statute of repose for claims dealing with defective 
design and construction of a house or building. P.R. 
Laws Ann. tit. 31, §4124. See Oliveras- Salas v. P.R. 
Highway Auth., 884 F.2d 1532 (1st Cir. 1989); In re 
San Juan Dupont Plaza Hotel Fire Litig., 687 F. Supp. 
716 (D.P.R. 1988). Quare: if Puerto Rico’s default 
15-year statute of limitations for all personal claims 
without a defined limitations period, a product man-
ufacturer or seller may argue that such term ought to 
be construed as a statute of repose, considering the 
useful life of the product itself is likely shorter than 
a building’s. P.R. Laws Ann. tit. 31, §5294. Quare: if 
under Puerto Rico’s 10-year statute of repose pro-
tecting architects and building contractors from 
design defects, a chattel manufacturer may suc-
cessfully challenge their exclusion on equal protec-
tion grounds.

Useful Safe Life
The courts of Puerto Rico have not yet recognized 
this defense. See “Statutes of Repose” comments 
on whether Puerto Rico’s 15-year default statute of 
limitations or the 10-year statute of repose could 
be successfully raised as ‘useful safe life’ of prod-
uct defenses.

Subsequent Remedial Measures
Evidence of subsequent remedial measures is not 
admissible in a products liability trial under Rule 
407 of the Federal Rules of Evidence. Columbia & 
Pugent Sound R.R. Co. v Hawthorne, 144 U.S. 202 
(1892). “If subsequent safety improvements to a 
product would be used as evidence that prior models 
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were defectively designed, this would discourage 
manufacturers from continuing to update and 
improve upon the safety features of their products 
after initial manufacture.” Raymond v. Raymond 
Corp., 938 F.2d 1518, 1523 (1st Cir. 1991) (followed by 
Nieves- Romero v. U.S., __ F.3d __, 2013 WL 1849159 
(1st Cir. 2013)).“Such evidence also distracts the 
jury from the relevant time frame for its inquiry, 
i.e., whether the product was defective at the time of 
manufacture and sale.” Id. The Raymond view was 
followed in U.S. Fid. & Guar. Co. v. Baker Material 
Handling Corp., 62 F.3d 24, 28 (1st Cir. 1995), Cam-
eron v. Otto Bock Orthopedic Indus., Inc., 43 F.3d 
14 (1st Cir. 1994) (post- accident “dear customer” 
letters are inadmissible), and Carballo- Rodriguez 
v. Clark Equip. Co., 147 F. Supp. 2d 66 (D.P.R. 2001) 
(post- accident service bulletin was inadmissible 
subsequent remedial measure); Rivera Pomales v. 
Bridgestone Firestone, Inc., 224 F.R.D. 52 (D.P.R. 
2004); Morales- Velazquez v. Abbott Labs., 901 F. 
Supp. 2d 279 (D.P.R. 2012).

Puerto Rico also excludes evidence of subsequent 
remedial measures, Rule 407 of the Rules of Evi-
dence of Puerto Rico (2009). Pérez v. El Vocero, 149 
D.P.R. 427 (1999).

Reports of Other Incidents
Post-accident reports of other incidents are “pro-
bative evidence of the existence of a design defect 
only if the incidents occurred under circumstances 
substantially similar to those surrounding [the 
plaintiff’s] accident.” Vincent v. Louis Marx & Co., 
874 F.2d 36, 43 (1st Cir. 1989); see also Carballo- 
Rodriguez v. Clark Equip. Co., 147 F. Supp. 2d 66, 
73–74 (D.P.R. 2001). When the circumstances of 
the offered post- accident incidents are unknown, 
or there is no way to establish with the certainty 
required by law the causes of those other incidents, 
then the reports are inadmissible hearsay, irrelevant, 
and prejudicial under Rule 403 of the Federal Rules 
of Evidence. Cameron v. Otto Bock Orthopedic Indus., 
Inc., 43 F.3d 14, 16 (1st Cir. 1994). In Bado- Santana 
v. Ford Motor Co., 364 F. Supp. 2d 79, 86–88 (D.P.R. 
2006), the court held that “admissibility [of prior 
accidents] must be evaluated carefully due to their 
inflammatory nature.” Therefore, in order to be 
admissible, evidence of other incidents must be sub-
stantially similar to the one at issue. Id.

Compare Acosta- Mestre v. Hilton International 
of P.R., Inc., 156 F.3d 49 (1st Cir. 1998), where the 
court’s exclusion of post- accident photographs was 
affirmed. The photographs depicted the conditions of 
lounge chairs at defendant’s hotel where an accident 
had occurred involving one of them. “The district 
court excluded the photographs pursuant to Fed. R. 
Evid. 401 and 403 on the grounds that none of them 
depicted the chair involved in the accident, and all 
depicted the condition of chaise lounges after the 
accident.” Id. at 57.

Absence of other accidents can be a defense to a 
product design defect claim. Espeaignnette v. Gene 
Tierney Co., 43 F.3d 1, 9 (1st Cir. 1994); Varano v. 
Jabar, 197 F.3d 1, 4–5 (1st Cir. 1999).

Other Common Law Defenses
The defenses in Section 402A of the Restatement 
(Second) of Torts will likely be adopted.

Other Statutory Defenses
See “Comparative Fault/Contributory Fault,” supra.

Damages and Joint Liability
Standards of Review
In Gasperini v. Center for Humanities, 518 U.S. 415 
(1996), the United States Supreme Court suggested 
that federal judges must review jury verdicts in 
diversity jurisdiction cases to ensure that they do 
not “deviate materially” from comparable awards 
in local courts. This principle is crucial to products 
liability defendants because bench judgments in 
local courts are substantially lower than federal 
verdicts for comparable injuries, often by a factor of 
three to ten. Moreover, the Supreme Court of Puerto 
Rico and Court of Appeals have strictly reviewed 
damage awards, trying to keep them predictable and 
uniform. Herrera- Rivera v. Ramirez- Vincens, 179 
D.P.R. 774, 786 (2010) (Courts must review awards 
in comparable cases to ensure that awards are not 
extremely low or too excessive). This should result in 
a reduction of forum shopping by the plaintiffs’ bar 
in Puerto Rico.

The First Circuit’s standard for review of dam-
age awards differ substantially from local courts’ 
review. A verdict should stand unless it “is grossly 
excessive, inordinate, shocking to the conscience 
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of the court, or so high that it would be a denial of 
justice to permit it to stand.” Rodriguez v Senor Frog, 
642 F.3d 28, 39 (1st Cir. 2011). The authors submit 
that this common law standard has never been 
adopted—nor should it be adopted—in Puerto Rico, 
because, under the civil law applicable to the local 
courts, there is no right to a jury trial. Perez- Toledo 
v. Quinones- Rosario, 2013 WL 1707963 (TCA) (P.R. 
Cir. Mar. 8, 2013) (reversing trial judge’s ruling that 
Puerto Ricans have a fundamental federal constitu-
tional right to air their civil disputes before a jury of 
their peers and holding there is no such fundamental 
right.) Accord, McDonald v. City of Chicago, 130 S. Ct. 
3020, 3035 (2010) (Seventh Amendment preservation 
of the right of jury trial not a fundamental right to 
be imposed upon the states through the Fourteenth 
Amendment). The Supreme Court of Puerto Rico has 
rejected twice, attempts to force the local courts to 
have jury trials in civil cases: Vives v. Estado Libre 
Asociado, 142 D.P.R. 178 (1996) and Garcia v. Tri-
bunal Superior, 99 D.P.R. 293 (1970). Experienced 
judges resolve civil disputes, applying comparative 
damages standards set by the Supreme Court and 
enforced by the Court of Appeals panels.

To ensure that a compensatory award does not 
turn punitive, trial judges and the Supreme Court 
compare awards granted for similar injuries in the 
past to other plaintiffs. In Nieves Cruz v. Universidad 
de P.R., 151 D.P.R. 150 (2000), 2000 P.R. Sup. Lexis 
75, the Supreme Court reduced a $4,000,000 award 
to a brain- injured- at- birth child by half because it 
had reduced the award of another similarly injured 
child thirteen years earlier in Riley v. Rodriguez, 119 
D.P.R. 762 (1987) (“without reasonable limits, awards 
will turn from compensatory to punitive”). In Riley, 
the court reduced a $3,000,000 award by half also. 
It did not apply any of the “common law” standards 
of verdict review such as “grossly excessive,” etc. See 
also Rodriguez v. Autoridad de Energia Electrica, 116 
D.P.R. 443 (1985) (“it is advisable for trial courts to 
use as guidance the awards allowed by this Court in 
‘similar’ prior cases.”).

However, the First Circuit again rejected the 
Gasperini comparable award analysis in Stewart 
v. Tupperware Corp., 356 F.3d 335 (1st Cir. 2004), 
without any critical analysis or even attempting 
to distinguish Gasperini. Contra Herrera- Rivera v. 
Ramirez- Vincens, 179 D.P.R. 774, 791 (2010) (the 
proper standard is to compare past awards allowed 

to stand by the Supreme Court of Puerto Rico 
brought to present value).

Compensatory Damages
Recoverability

In personal injury cases, any type of bodily or physi-
cal injury, mental anguish, emotional distress, loss of 
income (past and future), and medical or any other 
expenses are recoverable as compensatory damages. 
Article 1802 of the Civil Code, P.R. Laws Ann. tit. 31, 
§5141. In wrongful death cases, any damages result-
ing from the “death and loss,” by anyone who may 
claim a “deep affliction, not a temporary sorrow,” 
are also recoverable. Cintron Adorno v. Gomez, 147 
D.P.R. 576 (1999); Cirino v. P.R. Elec. Power Auth., 
91 D.P.R. 608 (1964); Suro v. Estado Libre Asociado, 
111 D.P.R. 456 (1981) (present value of loss of future 
income); Widow of Delgado v. Boston Ins. Co., 101 
D.P.R. 598 (1973) (survival action by the estate for 
the conscious pain and suffering of the decedent); 
Article 1802 of the Civil Code, P.R. Laws Ann. tit. 
31, §5141 (all funeral expenses, medical or any other 
expenses). See also Rodriguez v. Nationwide Ins. Co., 
156 D.P.R. 614 (2002), 2002 P.R. Sup. Lexis 52, partic-
ularly on the issue of lost earnings.

Limitations

There are no statutory limitations or caps on the 
maximum compensatory damages except in actions 
against the Commonwealth of Puerto Rico. P.R. 
Laws Ann. tit. 32, §3077.

Punitive Damages
Punitive damages are not available in Puerto Rico 
for tort cases, including those based on strict liability 
and negligence. Guardiola- Alvarez v. Departamento 
de la Familia, 175 D.P.R. 668, 681 (2009); Marina 
Indus. Inc. v. Brown Boveri Corp., 114 D.P.R. 64, 
90 (1983); Carrasquillo v. Lippit & Simonpietri, 98 
D.P.R. 659 (1970); Noble v. Corp. Insular de Seguros, 
738 F.2d 51, 54 (1st Cir. 1984); Rivera- Diaz v. Am. 
Airlines, 2000 U.S. App. Lexis 18008 (1st Cir. July 
25, 2000).

Contribution and Indemnification
A defendant may seek contribution and indemnity 
from other joint tortfeasors. Ramos v. Caparra Dairy, 
Inc., 116 D.P.R. 60, 64 (1985); García v. Gobierno de 
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la Capital, 72 D.P.R. 138 (1951). A court may deter-
mine degrees of comparative fault in the same case. 
A defendant may, however, elect to seek contribution 
and indemnity from joint tortfeasors in an indepen-
dent action after satisfying the judgment. Release of 
a joint tortfeasor will not automatically release other 
joint tortfeasors, unless that is the intention of the 
parties to the settlement. Merle v. West Bend Co., 97 
D.P.R. 403 (1969); Szendrey v. Hospicare, 158 D.P.R. 
648, 655–56 (2003); U.S. Fire Ins. v. A.E.E., 174 D.P.R. 
846, 855 (2008); Sagardía de Jesús v. Hosp. Auxilio 
Mutuo, 177 D.P.R. 484 (2009); Fonseca v. Hosp. Inter-
americano, 184 D.P.R. 281 (2012).

Joint and/or Several Liability
Joint tortfeasors are jointly and severally liable to 
the plaintiff, who may recover the entire judgment 
against any of the defendants even if that defendant’s 
degree of fault is relatively small. U.S. Fire Ins. v. 
A.E.E., 174 D.P.R. 846, 855 (2008); Rivera- Hernández 
v. Comtec Comm., 171 D.P.R. 695, 710 (2007).

The plaintiff may recover from a tortfeasor even 
if the plaintiff is also at fault, if the defendant’s fault 
or negligence is partially the cause of the harm. The 
court will reduce the plaintiff’s recovery in propor-
tion to the plaintiff’s degree of fault. P.R. Laws Ann. 
tit. 31, §5141. The courts impute the negligence of 
the plaintiff to all the relatives or heirs claiming as 
a result of the plaintiff’s injuries because the per-
centages of fault of all the parties contributing to 
the accident or injury must add to 100 percent and 
the defendants are not at fault for the negligence 
of the plaintiff contributing to the accident. Velez- 
Rodriguez v. Amaro- Cora, 138 D.P.R. 182 (1995) (fol-
lowing Miranda v. Estado Libre Asociado, 137 D.P.R. 
700 (1994)); Szendrey v. Hospicare, Inc., 158 D.P.R. 
648 (2003); Montañez- Lopez v. Universidad de P.R., 
156 D.P.R. 395 (2003); Ruiz- Troche v. Pepsi Cola of 
P.R. Bottling Co., 161 F.3d 77, 80 n.1 (1st Cir. 1998).

It is not clear whether Puerto Rico will follow 
the modern trend of several liability exemplified by 
Florida. In Sreenam, “Apportionment of Damages: 
Evolution of a Fault-Based System of Liability for 
Negligence,” 29th SMU Air Law Symposium (1995), 
the author argues that defendants are only liable for 
their percentage of fault in computing general dam-
ages, as opposed to special and liquidated damages. 
The calculation or determination of the degree of 
fault of absent tortfeasors must also be considered 

and resolved by the trier- of- fact. A true civil law 
system like Puerto Rico should follow Florida’s lead 
under the proper set of circumstances and the rule 
should be revisited by the Supreme Court of Puerto 
Rico. In Rodriguez v. Hospital Dr. Susoni, 186 D.P.R. 
889 (2012), the most recent personal injury published 
opinion by the Supreme Court of Puerto Rico dealing 
with joint and several liability, the Court instructed 
trial judges to apportion the percentages or degree of 
fault by all tortfeasors present or absent from the lit-
igation. The judge must then deduct the proportion-
ate share of liability of the absent settling defendants 
from the award of damages. This ruling forces plain-
tiffs to prove that the empty chair defendants were 
not at fault or for as small a share as possible, while 
the defendants will blame the absent defendants for 
what happened.

The Hospital Dr. Susoni opinion, combined with 
the ruling that Civil Law ‘joint and several’ liability 
in personal injury claims is ‘imperfect’ and the stat-
ute of limitations is no tolled when a joint tortfeasor 
is sued (as it did before this ruling) seems to support 
an argument for immunity or waiver of the share of 
liability of the absent defendants not timely sued, in 
essence getting back to the basic principle that each 
defendant should only pay for its fair share or degree 
of fault contributing to the injuries of the plaintiff. 
Fraguada- Bonilla v. Hosp. Auxilio Mutuo, 186 D.P.R. 
365 (2012); contra P.R. Fuels, Inc. v. Empire Gas Co., 
146 D.P.R. 691 (1999).

Undoubtedly, the law of joint and several liabil-
ity in Puerto Rico is in a state of flux and open to 
new opportunities. In Fonseca v. Hospital HIMA, 
184 D.P.R. 281 (2012), the Supreme Court held that 
when a defendant is jointly and severally liable with 
another defendant by reason of vicarious liability, 
if the plaintiff settles with the direct defendant, 
the respondeat superior defendant is also released 
because its liability is wholly premised on the fault 
of the direct defendant. Fonseca dealt with the physi-
cian/hospital vicarious relationship but it will apply 
as well to ‘defective’ product sellers since a seller is 
vicariously liable for the fault of the manufacturer. 
Indeed, the only justification for sellers to be liable 
for the defective products of the manufacturer is 
one of judgment security to the injured plaintiff. 
The authors anticipate using Fonseca in support of 
removal notices, arguing fraudulent joinder of the 
in-state sellers defeating diversity jurisdiction.
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Successor Liability
The Supreme Court of Puerto Rico, in Montero 
Saldaña v. American Motors Corp., 107 D.P.R. 452 
(1978), cited cases and law review articles espousing 
the theory that a corporation may be strictly liable 
for damages caused by defective products manu-
factured by another corporation whose assets the 
former acquired. Although the issue of successor lia-
bility was not squarely present in Montero Saldaña, 
the reasoning of the court suggests that it will adopt 
the theory of successor liability in Puerto Rico. How-
ever, see Jordan v. Hawker Dayton Corp., 62 F.3d 29, 
32 (1st Cir. 1995), rejecting the “product line” theory 
of successor liability.

Puerto Rico will likely follow the majority rule 
in common law jurisdictions that “a corporation 
purchasing the assets of another is not liable for the 
debts of the seller corporation.” Carreiro v. Rhodes 
Gill & Co., 68 F.3d 1443, 1447 (1st Cir. 1995) (empha-
sis added). However, the general rule of no liability is 
subject to four, well- recognized exceptions: (1) when 
the buyer expressly or impliedly assumes the seller’s 
liabilities; (2) when the transaction amounts to a 
consolidation or merger of buyer and seller; (3) when 
the buyer is merely a continuation of the buyer; 
and (4) when the transaction is fraudulent. Dayton 
v. Peck, Stow & Wilcox Co., 739 F.2d 690, 692 (1st 
Cir. 1992) (followed Nazario- Lugo v. Caribevision 
Holdings, 2013 U.S. Dist. Lexis 59078 (D.P.R. Apr. 22, 
2013)). But to prevail on a claim of “mere continua-
tion” or “de facto merger” to impose successor liabil-
ity on a buying company, the law requires proof of an 
asset transfer from the seller to the buyer. Carreiro v. 
Rhodes Gill & Co., 68 F.3d 1443, 1448 (1st Cir. 1995).

Market Share Liability
There are no cases on point from Puerto Rico. The 
First Circuit rejected “market share liability” in 
Santiago v. Sherwin Williams Co., 3 F.3d 546 (1st Cir. 
1993). Strict civil law causation requirements sup-
port the rejection. Rivera v. Garrido & Co., 134 D.P.R. 
840 (1993).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

There are no jury trials in the local civil courts. 
However, the First Circuit has construed the Seventh 

Amendment to grant litigants a “federal” right to 
civil jury trials and, therefore, there are jury trials 
in the Puerto Rico federal court but not in the local 
courts. Marshall v. Pérez Arzuaga, 828 F.2d 845, 
848 (1st Cir. 1987). Contra Perez- Toledo v. Quinones- 
Rosario, 2013 WL 1707963 (TCA) (P.R. Cir. Mar. 8, 
2013) (there is no federal constitutionally protected 
fundamental right to a trial by jury in civil cases 
in Puerto Rico). However, the First Circuit has con-
sistently allowed claims for unfair trade practices 
under Massachusetts General Laws, Chapter 93A, 
which are not tried before a jury in the state courts, 
to be tried to the bench, outside the province of fed-
eral jurors, in essence treating Puerto Rico different 
from other states. Boston Prop. Exch. Transfer Co. v. 
Iantosca, 720 F.3d 1 (1st Cir. 2013).

The federal district court has adopted no official 
pattern jury instructions for civil cases, but the pre-
trial standing orders of most judges suggest using 
Devitt & Blackmar, and Federal Jury Practice & 
Instructions (West).

Elements of Proof

A consumer seeking to hold a manufacturer or seller 
of a “defective” product liable has to prove: (1) the 
relationship between the manufacturer or seller and 
the product; (2) the defect in the product; and (3) the 
proximate causal connection between the defect 
and the injuries or damages. Mendoza v. Cervecería 
Corona, 97 D.P.R. 499 (1969). The product defect 
does not have to be unreasonably dangerous to the 
consumer. Montero Saldaña v. Am. Motors Corp., 107 
D.P.R. 452, 461–62 (1978); McPhail v. Municipality of 
Culebra, 598 F.2d 603, 606 (1st Cir. 1979).

The Supreme Court of Puerto Rico has defined a 
manufacturing defect as “one that fails to match the 
average quality of like products, and the manufac-
turer is then liable for injuries resulting from devia-
tions from the norm.” Montero Saldaña, 107 D.P.R. 
at 462. The strict liability doctrine includes both 
defects in manufacturing and in design. Id.

An air bag case, Perez- Trujillo v. Volvo Car Corp., 
137 F.3d 50, 53 (1st Cir. 1998), noted that the plain-
tiff had to prove “four essential elements” for the 
manufacturer to be strictly liable: (1) the air bag 
had a manufacturing defect of which plaintiff was 
unaware; (2) the defect made the air bag “unsafe;” 
(3) the use to which the plaintiff put the air bag was 
foreseeable by the manufacturer; and (4) the air 
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bag’s defect proximately caused plaintiff’s injury. The 
court also noted that “a ‘manufacturing defect’ is 
present if the product ‘differs from the manufactur-
er’s intended result or from other ostensibly identical 
units of the same product line.’”

In dicta, the Supreme Court of Puerto Rico 
adopted the “consumer expectation test” and the 
“risk- utility test” for design defects. Rivera Santana 
v. Super. Packaging, Inc., 132 D.P.R. 115 (1992). It is 
not yet clear whether the court will require plaintiffs 
to prove the elements of the “risk- utility test” or 
whether those are issues that rest with the defendant 
after the plaintiff makes a prima facie case under the 
“consumer expectation test” (as suggested by dicta in 
Rivera Santana). But see, Quintana- Ruiz v. Hyundai 
Motor Corp., 303 F.3d 62 (1st Cir. 2002) (rejecting 
the consumer expectations test and applying the 
risk- utility test); Bouret- Echevarria v. Caribbean Avi-
ation Maint., 845 F. Supp. 2d 467, 468 (D.P.R. 2012) 
( the consumer expectations test is unavailable for 
complex product designs like helicopters); Punsoda- 
Diaz v. Ford Motor Co., 2006 U.S. Dist. Lexis 94909 
(D.P.R. Apr. 4, 2006) (consumer expectation test does 
not apply to design car defects or components like 
air bags).

Given the current state of the law, the adoption in 
many jurisdictions of the more objective “risk- utility 
test,” and Puerto Rico’s strict causation require-
ments, when squarely presented with the issue the 
courts will probably require plaintiffs to prove all 
elements of the risk- utility test. See Espeaignnette 
v. Gene Tierney Co., 43 F.3d 1, 5–6 (1st Cir. 1994) 
(under the “danger- utility” test, proof of defective 
design includes “an examination of the utility of [the 
product’s] design, the risk of the design and the fea-
sibility of safer alternatives.”); Punsoda- Diaz, 2006 
U.S. Dist. Lexis 94909 (plaintiff must offer expert 
testimony of a feasible and safer alternate design 
under the risk/utility test).

However, Collazo- Santiago v. Toyota Motor Corp., 
149 F.3d 23 (1st Cir. 1998), held that the Supreme 
Court of Puerto Rico would apply the two- part test 
for a design defect set forth in Barker v. Lull Engi-
neering Co., 20 Cal. 3d 413, 143 Cal. Rptr. 225 (1978), 
requiring plaintiffs to prove that “the product failed 
to perform as safely as an ordinary consumer would 
expect when used in an intended or reasonably 
foreseeable manner” or “the product’s design prox-
imately caused his injury and the defendant fails to 

establish, in light of the relevant factors, that, on bal-
ance, the benefits of the challenged design outweigh 
the risk of danger inherent in such design.” Collazo- 
Santiago, 149 F.3d at 25–26.

In Collazo- Santiago, the First Circuit also held 
that “[i]n so far as the court anticipates that the 
Supreme Court of Puerto Rico would adopt the two-
part test, we also anticipate that the feasibility of a 
safer alternative design would be a factor relevant 
to the defendant’s burden to prove that the design’s 
benefits outweighed its risks.” Id. at 26. More specif-
ically, the First Circuit adopted the Barker factors for 
evaluating whether a design’s benefits outweighed 
its risks: “the gravity of the danger posed by the 
challenged design, the likelihood that such a danger 
would occur, the mechanical feasibility of a safer 
alternative design, the financial cost of an improved 
design, and the adverse consequences to the product 
and to the consumer that would result from an alter-
native design.” 149 F.3d at 26 (quoting Barker, 143 
Cal. Rptr. at 237).

Evidence
Qualification of Expert Witness
The Supreme Court of Puerto Rico has yet to adopt 
the test for the admissibility of experts under 
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579 (1993) and Kumho Tire Co. v. Carmichael, 
526 U.S. 137 (1999) (“Daubert/Kumho”).

In 2009 new Rules of Evidence were approved, 
closely patterned after the Federal Rules of Evidence. 
Unfortunately, the federal rules dealing with expert 
testimony, i.e., Rules 701 through 706, were adopted 
with material differences, in particular Rule 702 was 
substantially changed, rejecting the Daubert/Kumho 
test. The authors believe that because civil trials 
in Puerto Rico are tried to the bench, it is hard for 
judges to exclude unreliable opinions, preferring to 
allow it “for whatever it is worth.” However, within 
the context of motions for summary judgment, care 
should be taken to persuade judges to apply the 
stricter admissibility standards employed by the fed-
eral courts under Daubert/Kumho. Precisely because 
the local courts seem to reject Daubert/Kumho, the 
authors recommend removing actions to federal 
court when a motion for summary judgment has a 
chance of success if the expert’s opinion could be 
stricken under the stricter Daubert/Kumho test.
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Rivera v. Leon, 138 D.P.R. 87 (1995) cited Daubert 
to compel genetic paternity tests because the 
methodology and reliability is generally accepted 
in the scientific community. However, the court 
did not dwell further on how it will construe the 
Daubert factors.

The Daubert/Kumho gatekeeping role entrusted 
upon federal judges to ensure that junk science 
does not reach deliberation rooms has little, if any, 
practical effect on bench trials conducted in the 
local courts. The threshold for admission of expert 
testimony in the local courts is quite low because 
judges are free to give an unreliable opinion little, if 
any, probative value. The Supreme Court of Puerto 
Rico has consistently ruled that it is on the same 
footing as trial judges when reviewing expert testi-
mony. Rios v. Mark, 119 D.P.R. 816 (1987). The abuse 
of discretion standard of review does not apply in 
Puerto Rico.

In Dye-Tex of Puerto Rico, Inc. v. Royal Insurance 
Co. of Puerto Rico, 150 D.P.R. 658 (2000), the experts 
disagreed over the cause of a steam boiler failure. 
The Supreme Court compared the rival experts’ qual-
ifications, finding that one was a licensed engineer 
with many years of experience on boiler inspections, 
while the other had none of these qualifications. 
Moreover, the more experienced expert was fired 
by the plaintiff after reaching an adverse opinion, 
carrying an aura of independence. The court also 
compared the experts’ methodologies. When finding 
one expert was more reliable and credible than the 
other, the court did not cite Daubert/Kumho or any 
of their progeny.

Pueblo v. Montalvo Petrovich, 175 D.P.R. 932 
(2009), confirmed the exclusion of a breath alcohol 
test because the government was unable to show 
the reliability of the equipment employed to carry 
out the test and the methodology employed by the 
police officer conducting the test. The court did 
not cite Daubert/Kumho while discussing the gate-
keeping role trial judges must follow when defense 
attorneys object to the admissibility of the reports of 
such tests.

Pueblo v. Olmeda Zayas, 176 D.P.R. 7 (2009), held 
an expert is not qualified to testify about the cred-
ibility or reliability of an allegedly abused minor 
without citing Daubert/Kumho.

In S.L.G. v. Mini- Warehouse, 179 D.P.R. 322 (2010), 
the court had the opportunity to construe Rule 703 

of the new rules of evidence dealing with the admis-
sibility of expert testimony. The plaintiff challenged 
the impartiality of the defendant’s expert because 
the defendant used the experts as consultants in 
the past. The court, without citing Daubert/Kumho, 
rejected the challenge and ruled that impartiality 
of an expert goes to the weight of his opinion and 
not to its admission. Lastly, González v. González, 
181 D.P.R. 746 (2011), rejected the testimony of an 
expert retained by the trial judge and the expert of 
one of the parties in a hotly contested case to declare 
a person incompetent to handle his daily affairs. The 
court emphasized that appellate courts are as capa-
ble to evaluate the admissibility and credibility of 
expert testimony as the trial courts.

The federal courts in Puerto Rico must follow 
the Daubert/Kumho standards. See Cruz- Vázquez 
v. Mennonite Gen. Hosp., Inc., 717 F.3d 63 (1st Cir. 
2013). In Ruiz- Troche v. Pepsi Cola of Puerto Rico Bot-
tling Co., 161 F.3d 77, 85 (1st Cir. 1998), the First Cir-
cuit stated that Daubert requires “that the proponent 
of the evidence show that the expert’s conclusion has 
been arrived at in a scientifically sound and method-
ologically reliable fashion.”

In the federal courts, practitioners are well 
advised to move to strike the expert before trial 
by way of a motion in limine. See Silva v. Am. Air-
lines, Inc., 960 F. Supp. 528 (D.P.R. 1997) (excluding 
experts after a Daubert challenge on a motion in 
limine). Renew the challenge during voir dire and 
cross- examination. Later, at the close of plaintiff’s 
case, you must argue again that the plaintiff’s expert 
should be ignored by the court, and that it should 
enter judgment as a matter of law pursuant to Rule 
50 of the Federal Rules of Civil Procedure. If the 
verdict is adverse, raise the issue during post- trial 
motions to set aside the verdict or request a new 
trial. On appeal, if the circuit court believes that 
the trial judge improperly admitted the plaintiff’s 
expert, and there is no other admissible evidence 
from where the jury could have inferred liability of 
the defendant, the court may reverse.

Quintana- Ruiz v. Hyundai Motor Corp., 303 F.3d 
62 (1st Cir. 2002), held that a verdict in a products 
liability action for plaintiff under Puerto Rico law 
could not stand on the mere speculation that the 
expert was biased for working primarily for the 
defense, when no contradictory or impeaching testi-
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mony was offered by the plaintiff in an air bag defec-
tive design case.

Spoliation of Evidence
The Supreme Court of Puerto Rico has not dealt 
with the issue of spoliation of evidence. However, in 
Vaqueria Garrochales v. Asociaciones Pecunarias, 
106 D.P.R. 799 (1978), the court dismissed a prod-
ucts liability complaint because the plaintiff failed 
to offer autopsies of the deceased cows ingesting 
defective feed sold by the defendant. The court said 
that the plaintiff had the burden to prove the defect 
with reliable scientific evidence, like autopsies of the 
dead cows or samples of the allegedly defective feed. 
Because the plaintiff did not offer reliable evidence 
of the defect, the complaint was dismissed. See Blas 
v. Hosp. Nuestra Señora de la Guadalupe, 146 D.P.R. 
267 (1998); Colon v. Toys “R” Us, 139 D.P.R. 140 
(1995).

Moreover, Rule 304(5) of the Rules of Evidence of 
Puerto Rico (2009) establishes the presumption that 
evidence suppressed by a party with the burden of 
proof on that point was adverse to that party. When 
a party offers weak evidence, when he could have 
offered better evidence, the court will presume that 
the stronger or better evidence was adverse to the 
offeror. Rule 110(G) (2009).

The First Circuit held that “the district court has 
inherent power to exclude evidence that has been 
improperly altered or damaged by a party where nec-
essary to prevent the non- offending side from suf-
fering unfair prejudice,” Sacramona v. Bridgestone/
Firestone, 106 F.3d 444, 446 (1997), and that “bad 
faith is not essential” for the decision to exclude such 
evidence. Id. at 447.

Furthermore, once the trial judge excludes evi-
dence of defect for “tampering,” summary judgment 
is proper because the plaintiff cannot prove the 
product was defective or the defect caused the acci-
dent. Siegal v. Am. Honda Motor Co., 921 F.2d 15 (1st 
Cir. 1990). However, a distinction must be made for 
design cases. See Collazo- Santiago v. Toyota Motor 
Corp., 149 F.3d 23, 29 (1st Cir. 1998); Bericochea v. 
Suzuki Motor Co., 7 F. Supp. 2d 109 (D.P.R. 1998).

Other sanctions for spoliation include the exclu-
sion of the spoliator’s experts. Perez- Velasco v. Suzuki 
Motor Co., 266 F. Supp. 2d 266 (D.P.R. 2003).

In Talavera v. Ford Motor Co., 932 F. Supp. 2d 252 
(D.P.R. 2013), the judge denied a motion for sum-
mary judgment on spoliation grounds because plain-
tiffs were pursuing a design defect and, although 
they failed to preserve the car for inspection by their 
experts and the manufacturer’s, they did preserve 
the car seat and other physical evidence for experts 
on both sides to reach opinions about the defects. 
But the spoliator in E.E.O.C. v. Ventura Corp. Ltd., 
2013 WL 550550 (D.P.R. Feb. 12, 2013) was severely 
sanctioned for destroying records needed by the 
EEOC to make its case barring from testifying about 
the missing records and the court gave a bad infer-
ence jury instruction on the missing records.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Generally, the courts require service of process upon 
the managing officer, managing general agent, reg-
istered agent, or by leaving a copy in the business 
office of the defendant with a person in charge. 
Quiñones v. Supermercado Pueblo, 152 D.P.R. 367 
(2000) (validating service on a store manager of a 
supermarket chain notwithstanding process was 
never made on an officer at the chain’s headquarters 
and upholding the default judgment). See also Lucero 
Cuevas v. San Juan Star Co., 159 D.P.R. 494 (2000). 
Puerto Rico’s long-arm statute provides personal 
jurisdiction “to the full extent of constitutional 
authority.” P.R. R. Civ. P. 3.1(a)(2) (2009). In such 
cases, substitute service by publication and sending 
a copy of the summons and complaint by certified 
mail to the last known address of the defendant suf-
fices. P.R. R. Civ. P. 4.6(a).

Rule 4.5 of the Puerto Rico Rules of Civil Pro-
cedure grants defendants 20 days to return the 
executed form of waiver of service and 30 days to 
answer the complaint. Failure to waive actual service 
risks reimbursement of all out- of- pocket expenses 
incurred on effecting service, including a reasonable 
sum for attorney’s fees for drafting and arguing the 
motion to recover such costs, unless the defendant 
can show just cause for refusing to waive service. 
This rule is akin to Rule 4(d) of the Federal Rules 
of Civil Procedure. The rule has yet to be construed 
but we believe that the courts will follow precedents 
from federal courts.
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Answer Time
Thirty days after service. P.R. R. Civ. P. 10.1 (2009). 
In the Puerto Rico federal court, Local Civil Rule 
6(a) empowers the clerk to grant a first extension of 
time not exceeding 30 days. Any further extensions 
must be granted by the court.

Particularity with Which Affirmative 
Defenses Must Be Raised
All affirmative defenses must be specially pleaded. 
P.R. R. Civ. P. 6.3 (2009). The Supreme Court of 
Puerto Rico has yet to construe its pleading rule 
under the “plausibility” standard set forth in Bell 
Atlantic Corp. v. Twombly, 550 U.S. 544 (2007) and 
Ashcroft v. Iqbal, 556 U.S. 662 (2009). However, 
Twombly/Iqbal apply in the First Circuit and District 
Court of Puerto Rico. Ocasio- Hernandez v. Fortuno- 
Burset, 640 F.3d 1 (1st Cir. 2011).

It remains to be seen whether the more exacting 
pleading requirements under Twombly/Iqbal for 
pleading complaints will be extended to pleading 

affirmative defenses. Contra FTC v. Hope Now Modi-
fications, LLC, 2011 WL 883202 (D.N.J. Mar. 10, 2011) 
(“the pleading standards of Twombly and Iqbal do 
not apply to affirmative defenses under Rule 8(c)”); 
Coles v. Carlini, 2013 U.S. Dist. Lexis 101873 (D.N.J. 
July 22, 2013).
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