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Rhode Island

By Thomas W. Lyons and Rhiannon S. Huffman

Restatement (Third) of Torts: 
Products Liability
The Rhode Island Supreme Court has adopted Sec-
tion 5 of the new Restatement. Buonanno v. Colmar 
Belting Co., 733 A.2d 712 (R.I. 1999). In Buonanno, 
the court also discussed with approval Section 2 of 
the Third Restatement without explicitly adopting 
it. 733 A.2d at 717–18. The Rhode Island Supreme 
Court has also noted Section 18 of the Third Restate-
ment. Ruzzo v. LaRose Enters., 748 A.2d 261, 266 n.6 
(R.I. 2000).

Available Defenses
Assumption of Risk
Assumption of the risk is a viable defense to negli-
gence and other products liability actions in Rhode 
Island. Sheehan v. The North American Marketing 
Corp., 610 F.3d 144, 151 (1st Cir. 2010); Colantuoni 
v. Alfred Calcagni & Sons, Inc., 44 F.3d 1, 3 (1st Cir. 
1994); Turcotte v. Ford Motor Co., 494 F.2d 173 (1st 
Cir. 1974); Raimbeault v. Takeuchi Mfg. (U.S.), Ltd., 
772 A.2d 1056, 1064 (R.I. 2001); Mignone v. Fieldcrest 
Mills, 556 A.2d 35, 41 (R.I. 1989).

To establish assumption of the risk, a manufac-
turer must prove that the plaintiff knew about the 
existence of a danger, appreciated its unreasonable 
character, and then voluntarily exposed himself to 
it. Sheehan, 610 F.3d at 151; Austin v. Lincoln Equip. 
Assocs., Inc., 888 F.2d 934, 937 (1st Cir. 1989); Owens 
v. Silvia, 838 A.2d 881, 903 (R.I. 2003); Habib v. 
Empire Prods., Inc., 739 A.2d 662, 665 (R.I. 1999); 
Drew v. Wall, 495 A.2d 229, 231 (R.I. 1988). The issue 
is normally a question of fact because it involves sub-
jective knowledge. If the facts suggest only one rea-
sonable inference, the issue may be a question of law. 
Sheehan, 610 F.3d at 152. When the circumstances 
are such that a person is presumed to know the risks 
of his conduct, he is charged with knowing all the 
ordinary risks associated with that conduct. Id. at 

153. However, whether a minor has assumed a risk 
is an issue of fact. Lopez v. Delair Group LLC, 881 F. 
Supp. 2d 268, 270–71 (D.R.I. 2012).

Alternatively, the defendant may be able to estab-
lish that the dangers of its product were “common 
knowledge” at the time of plaintiff’s injury, which 
should bar plaintiff’s claims. Guilbeault v. R.J. Reyn-
olds Tobacco Co., 84 F. Supp. 2d 263, 269–70 (D.R.I. 
2000). However, a purchaser does not assume the 
risk of a known defect if the defect also exists in 
other products so that the purchaser has no mean-
ingful choice. Turcotte, 494 F.2d at 183 n.13.

Section 9-20-5 of the General Laws of Rhode 
Island provides that persons who ride all- terrain 
vehicles (ATVs) or snowmobiles on state property 
are presumed to have assumed the risk of injury in 
actions against the state arising from the injury. R.I. 
Gen. Laws Ann. §9-20-5 (West 2017).

Comparative Fault/Contributory Fault
Rhode Island has “pure” comparative negligence. 
R.I. Gen. Laws Ann. §9-20-4 (West 2017). The statute 
provides that plaintiff’s negligence diminishes his 
recovery by the proportion of negligence attributable 
to him. Id. Comparative negligence applies to prod-
ucts liability actions including breach of warranty 
claims. See, e.g., Lariviere v. Dayton Safety Ladder 
Co., 525 A.2d 892, 899 (R.I. 1987); Fiske v. MacGre-
gor, Div. of Brunswick, 464 A.2d 719, 729 (R.I. 1983) 
(in which a football player sued a helmet manufac-
turer). Comparative negligence applies to claims 
for implied breach of warranty only if the damages 
sought are for personal injury. Fiske, 464 A.2d at 727.

Seat Belts—Failure to Use
Section 31-22-22(b) of the General Laws of Rhode 
Island provides that the failure to wear a child pas-
senger restraint system or regular seat belt shall 
not be considered contributory or comparative 
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negligence. Nor shall the failure to wear a restraint 
system, seat belt, or shoulder harness be admissible 
as evidence in any civil trial. All evidence relating to 
seat belt use or nonuse is irrelevant in a products lia-
bility action against an automobile manufacturer on 
the issues of comparative fault and proximate cause. 
Swajian v. Gen. Motors Corp., 559 A.2d 1041, 1046 
(R.I. 1989).

Misuse of Product
Misuse of product is a defense to a products liability 
claim if the misuse is not foreseeable. Roy v. Star 
Chopper Co., 442 F. Supp. 1010, 1019 (D.R.I. 1977). 
Misuse is a use of a product for a purpose neither 
intended nor foreseeable by the manufacturer or 
supplier. Austin v. Lincoln Equip. Assocs., Inc., 888 
F.2d 934, 938 (1st Cir. 1989).

When a plaintiff’s injuries result from his misuse of 
a product, strict liability does not attach because the 
product is not considered defective. Id.; Ritter v. Nar-
ragansett Elec. Co., 283 A.2d 255, 260 (R.I. 1971). For 
example, in Jackson v. Corning Glass Works, 538 A.2d 
666, 669 (R.I. 1988), the court held that the plaintiff 
should have been aware of the obvious dangers of 
stacking cookware on uneven shelves. In Kuras v. Int’l 
Harvester Co., 820 F.2d 15 (1st Cir. 1987), a defense 
verdict was entered for the manufacturer of a lawn 
mower when the user of the mower put his hand into 
a spinning blade. Also, in Atl. Tubing & Rubber Co. 
v. Int’l Engraving Co., 528 F.2d 1272 (1st Cir. 1976), 
the court upheld a jury instruction that if the man-
ufacturer of an embossing roll could not reasonably 
foresee use of a flammable coolant by the purchaser, it 
would not be liable for the resulting fire damage.

Unanticipated, Unforeseeable, 
or Unintended Use
Under Rhode Island law, unintended and unfore-
seeable uses of a product constitute misuse. Austin 
v. Lincoln Equip. Assocs., Inc., 888 F.2d 934, 938 (1st 
Cir. 1989); Richard v. H.P. Hood & Sons, Inc., 243 
A.2d 910, 913 (R.I. 1968) (quoting W. Prosser, The 
Fall of the Citadel (Strict Liability to the Consumer); 
50 Minn. L. Rev. 791, 838–40 (1966)).

Alteration of Product
Rhode Island statutory law provides that no manu-
facturer of a product shall be liable when a substan-

tial cause of the injury or damage was an alteration 
or modification made to the product after its man-
ufacture or sale. R.I. Gen. Laws Ann. §9-1-32 (West 
2017). The alteration must modify or change “the 
purpose, use, function, design, or manner of use or 
intended use for which such product was originally 
designed, tested or manufactured.” R.I. Gen. Laws 
Ann. §9-1-32(a)(2) (West 2017). The First Circuit has 
held that the statute applies when an ATV had not 
been properly maintained or repaired after it left the 
manufacturer’s hands. LaPlante v. Am. Honda Motor 
Co., 27 F.3d 731, 737 (1st Cir. 1994). The statute bars 
failure to warn claims as well as defective design or 
manufacturing claims. Id. at 737–38. The federal dis-
trict court has held that the act of operating adjust-
able controls or tightening screws does not constitute 
a modification or alteration of a product. King v. 
Staples, Inc., No. 06-258S, 2008 WL 3895574, at *14 
(D.R.I. Aug. 22, 2008).

Unavoidably Unsafe Products
In Rhode Island, the comment k exemption to Sec-
tion 402A of the Restatement (Second) of Torts is an 
affirmative defense that the defendant must plead 
and prove. Castrignano v. E.R. Squibb & Sons, Inc., 
546 A.2d 775, 782 (R.I. 1988). Specifically, the defen-
dant must first establish that its product is “unavoid-
ably unsafe” and that “the apparent benefits of the 
[product]… exceed the apparent risks, given the sci-
entific knowledge available when the [product] was 
marketed. If the benefits outweigh the risks, then 
recovery for design- defect liability is precluded.” 
Id. at 781. The manufacturer must still provide an 
appropriate warning. Id. at 780.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A manufacturer has a general duty to inform pur-
chasers and users of potentially harmful products of 
the risks inherent in the product’s use. Crawford v. 
Cooper/T. Smith Stevedoring Co., 14 F. Supp. 2d 202, 
210 (D.R.I. 1998). The manufacturer’s duty extends 
to its product’s danger of which it knows or has rea-
son to know at the time of marketing. Id.; DiPalma 
v. Westinghouse Elec. Corp., 938 F.2d 1463, 1466 (1st 
Cir. 1991); Castrignano v. E.R. Squibb & Sons, Inc., 
546 A.2d 775, 782 (R.I. 1988); Thomas v. Amway 
Corp., 488 A.2d 716, 722 (R.I. 1985). This standard is 
equivalent to negligence. DiPalma, 938 F.2d at 1466; 
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Castrignano, 546 A.2d at 782. However, drug manu-
facturers are held to an expert standard of care. Id. 
They must monitor new developments and research 
that pertain to the products they manufacture so 
that they will become aware and warn of new dan-
gers as they are discovered. Id. at 782–83. Further-
more, inherent in the seller’s duty to warn is the duty 
to acquire knowledge about the product through 
testing and inspection. Scittarelli v. Providence Gas 
Co., 415 A.2d 1040, 1043 (R.I. 1980).

In negligence, the seller has a duty to warn only if 
it had a reason to know about the product’s danger-
ous propensities that caused the plaintiff’s injuries. 
Thomas, 488 A.2d at 721–22. A manufacturer may 
reasonably assume that a warning will be read and 
heeded. Austin v. Lincoln Equip. Assocs., Inc., 888 
F.2d 934, 938 (1st Cir. 1989). A warning relieves 
a manufacturer or supplier from strict liability if 
the product is safe for use when the warning is fol-
lowed. Id.

Pursuant to Section 5 of the Restatement (Third) 
of Torts: Products Liability, manufacturers of com-
ponent parts do not have a duty to warn users of 
the completed product, particularly with respect to 
conditions created only after the final product has 
been assembled. Buonanno v. Colmar Belting Co., 
733 A.2d 712, 716 (R.I. 1999). In an asbestos case, 
the Superior Court distinguished Buonanno when 
the evidence suggested that the component part 
manufacturer knew how its product would be used. 
Lindquist v. Buffalo Pumps, Inc., No. PC 06-2416, 
2006 R.I. Super. Lexis 168, at *8 (R.I. Super. Nov. 28, 
2006). In that circumstance, the component part 
manufacturer had a duty to warn the plaintiff. Id.

Informed Intermediary
No published Rhode Island decision has adopted 
an informed, learned, or sophisticated intermedi-
ary defense. The Rhode Island Supreme Court has 
held that an intervening act of a responsible third 
party will not relieve a defendant of its liability for 
negligence when the negligence was a concurrent 
proximate cause of an injury not rendered remote by 
the act of the third person. Denisewich v. Pappas, 198 
A.2d 144, 147–48 (R.I. 1964). “[A]n intervening act 
of negligence will not insulate an original tortfeasor 
if it appears that such intervening act is a natural 
and probable consequence of the initial tortfeasor’s 
act.” Walsh v. Israel Couture Post, No. 2274 V.F.W., 

542 A.2d 1094, 1097 (R.I. 1988); see also Oden v. 
Schwartz, 71 A.3d 438, 451 (R.I. May 16, 2013) (no 
break in the causal connection between the negli-
gence of one doctor and another as they were each 
apart of a surgical team). The federal district court 
has held that a motion to strike is not the appropriate 
mechanism to determine whether a plaintiff’s claims 
are subject to a “learned intermediary” defense. 
Koch v. I-Flow Corp., 715 F. Supp. 2d 297, 304–05 
(D.R.I. 2010).

Sealed Containers
No published Rhode Island decision addresses the 
adoption of the sealed container doctrine. The Rhode 
Island Supreme Court has held that a retailer has 
no duty to test or inspect a product unless it knows 
or has reason to know of a product’s defect. Ritter v. 
Narragansett Elec. Co., 283 A.2d 255, 259 (R.I. 1971). 
Moreover, a defendant may not be held liable in neg-
ligence simply for reselling a sealed product. Parrillo 
v. Giroux Co., 426 A.2d 1313, 1320 (R.I. 1981).

Bulk Sales/Component Parts
The Rhode Island Supreme Court has adopted Sec-
tion 5 of the Restatement (Third) of Torts: Products 
Liability respecting the liability of the supplier of 
component parts. Buonanno v. Colmar Belting Co., 
733 A.2d 712, 716 (R.I. 1999). The federal district 
court has said that this section encompassed the 
“bulk sales” defense. Gray v. Derderian, 365 F. Supp. 
2d 218, 237–39 (D.R.I. 2005).

Fault of Others
Rhode Island’s workers’ compensation statutes 
generally bar suing the employer as a direct defen-
dant or third-party defendant unless the employer 
has contractually waived the bar. See generally, 
R.I. Gen. Laws Ann. §28-29-20 (West 2017); Cosimi 
v. Atkinson- Kiewet Joint Venture, 877 F. Supp. 68, 
70–71 (D.R.I. 1995); Cosentino v. A.F. Lusi Constr. 
Co., 485 A.2d 105 (R.I. 1984). Coworkers are immune 
from contribution claims for work- related inju-
ries. Boucher v. McGovern, 639 A.2d 1369, 1374–75 
(R.I. 1994).

An intervening act by a third party or seller is 
a defense to a products liability claim if it is inde-
pendent of the original act, it is adequate by itself to 
bring about the result, and it is not reasonably fore-
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seeable. See Kuras v. Int’l Harvester Co., 820 F.2d 15, 
17–18 (1st Cir. 1987); Gray v. Derderian, 365 F. Supp. 
2d 218, 233 (D.R.I. 2005); Dooley v. Parker- Hannifan 
Corp., 817 F. Supp. 245, 247 (D.R.I. 1993); Selwyn 
v. Ward, 879 A.2d 882 (R.I. 2005); Walsh v. Israel 
Couture Post, No. 2274 V.F.W., 542 A.2d 1094, 1097 
(R.I. 1988).

Preemption
The United States District Court has held that the 
Hazardous Materials Transportation Uniform Safety 
Act does not preempt various negligence and prod-
ucts liability claims against the designer and manu-
facturer of a tanker truck. Ordner v. K-H Corp., 74 F. 
Supp. 2d 150, 156–57 (D.R.I. 1999).

The Rhode Island Supreme Court has held that the 
Medical Device Amendments to the Food, Drug and 
Cosmetic Act preempt plaintiff’s state law claims for 
negligence, strict liability, and breach of warranty 
against the manufacturer of a Class III medical 
device that went through pre- market approval. Fry v. 
Allergan Med. Optics, 695 A.2d 511, 517 (R.I. 1997). 
A patient’s state law claims that a drug manufacturer 
defrauded the Food and Drug Administration were 
preempted by the Federal Food, Drug and Cosmetic 
Act, 21 U.S.C.A. §301, et seq. Koch v. I-Flow Corp., 
715 F. Supp. 2d 297, 305 (D.R.I. 2010). In a toxic tort 
case, the court has held that the 1964 version of the 
Federal Insecticide, Fungicide and Rodenticide Act 
(FIFRA) applies to a plaintiff’s 1993 claims for expo-
sure to an herbicide during 1968–1971, but did not 
preempt his state law claims. DiPetrillo v. Dow Chem. 
Co., 729 A.2d 677, 681–82 (R.I. 1999).

Compliance with Standards
Compliance with industry customs or standards is 
not a defense to actions arising in Rhode Island. Lar-
iviere v. Dayton Safety Ladder Co., 525 A.2d 892, 896 
(R.I. 1987); Handrigan v. Apex Warwick, Inc., 275 
A.2d 262, 265 (R.I. 1971). Plaintiff’s evidence of non-
conformity with industry standards typically raises 
a question of fact for the jury as to whether a product 
is defective. Heritage Vill. Assocs. II v. Homar, Inc., 
591 A.2d 1218 (R.I. 1991).

Government Contractor Defense
There is no case law in Rhode Island on this defense. 
The Eastern District of Pennsylvania has applied the 

defense in an asbestos case arising in Rhode Island. 
Nelson v A.W. Chesterton Co., No. 2:10-cv-69365, 
2011 U.S. Dist. Lexis 142970 (E.D. Pa. Oct. 27, 2011).

State-of-the-Art
There is no case law in Rhode Island specifically 
on this issue. In Ritter v. Narragansett Electric Co., 
283 A.2d 255, 262 (R.I. 1971), the Supreme Court 
said that under the doctrine of strict liability for 
defective design it is immaterial whether the man-
ufacturer was negligent or exercised all reasonable 
care in creating the design. More recently, however, 
the court discussed with approval Section 2(b) of 
the Restatement (Third) of Torts: Products Liability, 
which addresses a manufacturer’s liability under the 
reasonable alternative design standard. Buonanno v. 
Colmar Belting Co., 733 A.2d 712, 717–18 (R.I. 1999).

Privity of Contract
Absence of privity of contract is not a defense to a 
products liability claim for personal injuries. Ritter v. 
Narragansett Elec. Co., 283 A.2d 255, 261 (R.I. 1971). 
Moreover, Section 6A-2-318 of the General Laws of 
Rhode Island extends seller’s and manufacturer’s 
warranties, express or implied, to any person who 
may be expected to use a good and who is injured by 
breach of the warranty. Sellers and manufacturers 
may not limit this section. Finocchiaro v. Ward Bak-
ing Co., 104 R.I. 5, 241 A.2d 619, 622 (1968).

Disclaimers of Liability
The Rhode Island Supreme Court has adopted com-
ment m to Section 402A of the Restatement (Second) 
of Torts and held that contractual disclaimers do not 
bar a product lessee’s personal injury claim against 
the lessor. Ruzzo v. LaRose Enters., 748 A.2d 261, 
268 (R.I. 2000). The courts have upheld disclaimers 
or limitations of liability between contracting par-
ties for property damages and lost profits. See Hart 
Eng’g Co. v. FMC Corp., 593 F. Supp. 1471, 1480–85 
(D.R.I. 1984); Star- Shadow Productions, Inc. v. Super 
8 Sync Sound Sys., 730 A.2d 1081 (R.I. 1991); Monex, 
Inc. v. Anthony A. Nunes, Inc., 576 A.2d 1206, 1209 
(R.I. 1990). Under the U.C.C., Section 6A-2-316 of 
the General Laws of Rhode Island, any disclaimer 
must be stated clearly and conspicuously. East Side 
Prescription Ctr., Inc. v. E.P. Fournier, Inc., 585 A.2d 
1176, 1180 (R.I. 1991). In a property damage case, 



Products Liability Defenses: A State-by-State Compendium   Rhode Island   5

the federal district court has upheld a contractual 
exclusion of consequential damages. Providence & 
Worcester R.R. Co. v. Sargent & Greenleaf, Inc., 802 F. 
Supp. 680, 691–92 (D.R.I. 1992).

Failure to Mitigate Damages
Rhode Island recognizes a common law duty to mit-
igate damages. Rusoff v. O’Brien, 206 A.2d 209, 212 
(R.I. 1965).

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Between commercially sophisticated parties, the 
“economic loss” doctrine bars a plaintiff from recov-
ering in negligence or strict liability its damages for 
repair or replacement of a defective product or loss of 
profits. Gail Frances, Inc. v. Alaska Diesel Elec., Inc., 
62 F. Supp. 2d 511, 517 (D.R.I. 1999); Hart Eng’g Co. v. 
FMC Corp., 593 F. Supp. 1471, 1480–85 (D.R.I. 1984).

Statutes of Limitation
Section 9-1-14(b) of the General Laws of Rhode 
Island provides that actions for injuries to a person 
shall be commenced within three years after the 
cause of action accrues. This section applies to all 
products actions for personal injuries, including 
those alleging breach of warranty. See, e.g., Nappi 
v. John Deere & Co., 717 A.2d 650, 651 (R.I. 1998); 
Castrignano v. E.R. Squibb & Sons, Inc., 900 F.2d 
455, 463 (1st Cir. 1990); Pirri v. Toledo Scale Corp., 
619 A.2d 429, 431–32 (R.I. 1993); Romano v. Westing-
house Elec. Co., 336 A.2d 555 (R.I. 1975).

With respect to a claim for personal injuries 
resulting from intra- uterine exposure to DES, the 
Rhode Island Supreme Court has adopted a very 
liberal “discovery” rule that the statute does not 
begin to run until the plaintiff discovers the defen-
dant’s wrongful conduct. Anthony v. Abbott Labs., 
490 A.2d 43, 46 (R.I. 1985). However, more recently, 
Rhode Island courts have held that, as a general rule, 
the limitation period in products liability actions 
begins to run when the plaintiff discovers, or in the 
exercise of reasonable diligence should discover, 
that he has sustained an injury. Naples v. AcerAm-
erican Corp., 970 F. Supp. 89, 93 (D.R.I. 1997) (RSI 
claim regarding computer keyboards); Arnold v. R.J. 
Reynolds Tobacco Co., 956 F. Supp. 110, 114 (D.R.I. 
1997) (tobacco); Renaud v. Sigma- Aldrich Corp., 662 

A.2d 711, 714–15 (R.I. 1995) (glass container). The 
court has said that “[a] potential plaintiff is under an 
affirmative duty to investigate diligently a claim and 
is not allowed to use the discovery rule to postpone 
indefinitely the running of the statute of limita-
tions.” Benner v. J.H. Lynch & Sons, Inc., 641 A.2d 
332, 338 (R.I. 1994).

In a tobacco case, the First Circuit has held that 
the statute of limitations on a smoker’s claim for her 
lung cancer began to run when it was reasonably 
foreseeable she would contract lung cancer, not 
when she first experienced any respiratory ailments. 
Nicolo v. Philip Morris, Inc., 201 F.3d 29, 38–9 (1st 
Cir. 2000). The limitations period for strict liability 
actions for property damage is ten years. R.I. Gen. 
Laws Ann. §9-1-13(a) (West 2017).

The statute of limitations is tolled with respect 
to injuries to minors until they reach the age of 
eighteen. R.I. Gen. Laws Ann. §9-1-19 (West 2017); 
Rachal v. O’Neil, 925 A.2d 920, 921 (R.I. 2007). If a 
prospective litigant dies, the statute of limitations is 
tolled for up to three years. R.I. Gen. Laws Ann. §9-1-
21 (West 2017); Gregory v. DiCenzo, 713 A.2d 772, 
773–74 (R.I. 1998).

There is a statute that tolls the running of the 
statute of limitations for asbestos claims until the 
physician or licensed medical facility diagnosing 
an asbestos- related condition sends a letter to the 
injured party by certified mail informing the patient 
of the suspected role of asbestos as it relates to the 
patient’s condition. R.I. Gen. Laws Ann. §23-24.5-
15(c) (West 2017).

There is a special three-year period of limitations 
for exposure to phenoxy herbicides such as Agent 
Orange while serving in the Vietnam War. R.I. Gen. 
Laws Ann. §9-1-14.2 (West 2017). Essentially, it codi-
fies the discovery rule described in Renaud v. Sigma- 
Aldrich, supra, and similar cases.

Statutes of Repose
Section 9-1-13(b) of the General Laws of Rhode 
Island provides a ten-year statute of repose for 
products liability actions; i.e., any products action 
must be brought within ten years “after the date the 
product was first purchased for use or consumption.” 
However, that section was held unconstitutional in 
Kennedy v. Cumberland Engineering Co., 471 A.2d 
195 (R.I. 1984), because the statute completely elim-
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inated all possible claims against all possible defen-
dants. Id. at 199.

There is a ten-year statute of repose for products 
that become “improvements to real property.” R.I. 
Gen. Laws Ann. §9-1-29 (West 2017). The Rhode 
Island Supreme Court has held that this statute is 
constitutional because it preserves potential claims 
against the owners and operators of the real estate. 
Walsh v. Gowing, 494 A.2d 543, 548 (R.I. 1985). It 
has said the statute should be broadly construed 
and protects suppliers and materialmen, including 
manufacturers, from all claims including those 
for contribution or indemnity. See Qualitex, Inc. 
v. Coventry Realty Corp., 557 A.2d 850, 852–53 
(R.I. 1989).

In addition, there is a ten-year statute of repose 
for breach of warranty claims. R.I. Gen. Laws Ann. 
§6A-2-725(5) (West 2017). The Supreme Court has 
upheld the constitutionality of this statute. Qualitex, 
557 A.2d at 852–53.

Useful Safe Life
There are no Rhode Island cases that address the 
useful safe life defense.

Other Defenses
Only parties that are manufacturers, sellers, or les-
sors of products can be held strictly liable for alleged 
defects in products. Dooley v. Parker- Hannifan 
Corp., 817 F. Supp. 245, 248 (D.R.I. 1993); Brimbau 
v. Ausdale Equip. Rental Corp., 440 A.2d 1292, 1298 
(R.I. 1982).

The “Firefighter’s Rule” bars firefighters from 
suing manufacturers and others for injuries incurred 
while fighting fires. Mignone v. Fieldcrest Mills, 556 
A.2d 35, 37 (R.I. 1989). The rule does not apply to 
claims arising from a firefighter’s other duties, such 
as inspections. Labrie v. Pace Membership, Inc., 678 
A.2d 867, 870–72 (R.I. 1996).

The Rhode Island Supreme Court has adopted 
the doctrine of “forum non conveniens” in the con-
text of asbestos claims brought by Canadian resi-
dents that had no connection to Rhode Island other 
than the fact that defendants had done business 
here. Kedy v. A.W. Chesterton Co., 946 A.2d 1171, 
1175 (R.I. 2008).

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury cases, damages are recover-
able for bodily injury, physical injury, pain and 
suffering, emotional distress, and loss of earning 
capacity. Homemakers may recover the fair value of 
homemaker services. R.I. Gen. Laws Ann. §9-1-47 
(West 2017).

A plaintiff may recover damages for negligent 
infliction of emotional distress only if there are phys-
ical symptoms of the distress. Reilly v. U.S., 547 A.2d 
894, 896–97 (R.I. 1988); see also Plummer v. Abbott 
Labs., 568 F. Supp. 920, 925 (D.R.I. 1983). The Reilly 
court also held that in order for damages to be recov-
erable for intentional infliction of emotional distress, 
there must be evidence that the conduct was inten-
tional or extreme and outrageous. Reilly, 547 A.2d at 
898. Spouses and unemancipated children and their 
parents may recover for the loss of each other’s con-
sortium. R.I. Gen. Laws Ann. §9-1-41 (West 2017).

Rhode Island’s Wrongful Death Act provides 
that pecuniary damages shall include prospective 
earnings less expenses reduced to present value. 
R.I. Gen. Laws Ann. §10-7-1.1 (West 2017). Spouses 
may recover for loss of consortium, as may children 
for the loss of a parent. R.I. Gen. Laws Ann. §10-7-
1.2 (West 2017). There is a minimum recovery of 
$250,000 if it is determined that the decedent’s death 
was caused by the wrongful act of another. R.I. Gen. 
Laws Ann. §10-7-2 (West 2017).

Limitations

Rhode Island does not have a statutory maximum.

Punitive Damages
In the only local reported decision on punitive dam-
ages in a products liability case, the First Circuit 
summarily affirmed the district court’s dismissal of 
plaintiff’s punitive damages claim. LaPlante v. Am. 
Honda Motor Co., 27 F.3d 731, 745 (1st Cir. 1994). To 
recover punitive damages, the plaintiff must show 
that the defendant acted with “malice, wanton-
ness or willfulness of such an extreme nature as to 
amount to criminality which for the good of society 
as a warning to the defendant ought to be punished.” 
T&S Serv. Assocs., Inc. v. Crensen, 505 F. Supp. 938, 
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945 (D.R.I. 1981), vacated, 666 F.2d 722, 728 (1st Cir. 
1981); see also Morin v. Aetna Cas. & Sur. Co., 478 
A.2d 964, 967 (R.I. 1984).

The Rhode Island Supreme Court has called its 
punitive damages standard “rigorous” and distin-
guished it from those in other states such as Ala-
bama. Palmisano v. Toth, 624 A.2d 314, 317–18 (R.I. 
1993). If a plaintiff seeks discovery of the defendant’s 
financial condition and defendant moves to strike 
plaintiff’s claim for punitive damages, the plaintiff 
must make a prima facie showing at an evidentiary 
hearing of a basis for punitive damages before it can 
conduct that discovery. Mark v. Congregation Miskon 
Tefiloh, 745 A.2d 777, 780 (R.I. 2000). If the plaintiff 
fails to do so, its claim is stricken and it may not con-
duct discovery on issues related to punitive damages. 
Id. More recently, the Supreme Court held that a 
mere claim for punitive damages does not require an 
evidentiary hearing if the plaintiff can demonstrate 
through affidavits that there is a viable basis for the 
claim. McBurney v. The GM Card, 869 A.2d 586, 592 
(R.I. 2005).

There is no cap on the amount of punitive dam-
ages. However, the trial court may set an award aside 
if it is excessive or represents passion and prejudice. 
DeLeo v. Anthony A. Nunes, Inc., 546 A.2d 1344, 
1348 (R.I. 1988). The trial court’s denial of punitive 
damages is not appealable. Dias v. Vierra, 572 A.2d 
877, 879 (R.I. 1990). An award of punitive damages 
may be reviewed for excessiveness but not inade-
quacy. Id.

By statute, an estate may not recover or be liable 
for punitive damages. R.I. Gen. Laws §9-1-8 (2016). 
Thus, punitive damages are not available in a wrong-
ful death action. See Worthington v. Shewcov, 152 
A.2d 91, 94 (R.I. 1959); Grimes v. United Elec. Rys., 
193 A. 740, 744–45 (R.I. 1937).

Contribution
Rhode Island has adopted the Uniform Contribution 
Among Tortfeasors Act. R.I. Gen. Laws Ann. §10-6-1, 
et seq. (West 2017). A release by the injured person 
of one joint tortfeasor, whether before or after judg-
ment, generally does not discharge the other tort-
feasors unless the release so provides. Cf., Desenne 
v. Jamestown Boat Yard, 968 F.2d 1388, 1391 (1st 
Cir. 1992); McInnis v. A.M.F., Inc., 765 F.2d 240, 250 
(1st Cir. 1985). However, the claim against the other 
tortfeasors is reduced by the greater of the amount of 

the consideration for the release or the proportion of 
liability attributed to the releasee by the factfinder. 
R.I. Gen. Laws Ann. §10-6-7 (West 2017); Cooney 
v. Molis, 640 A.2d 527, 529 (R.I. 1994); LaBounty 
v. LaBounty, 497 A.2d 302, 305–06 (R.I. 1985). In 
McInnis, the driver of an automobile that struck a 
motorcycle and the manufacturer of the motorcycle 
were held to be joint tortfeasors. 765 F.2d at 250.

In 2006, apparently in response to the Station 
Nightclub fire, the General Assembly amended the 
Contribution Act to provide that with respect to any 
incident causing the death of twenty-five or more 
people, the non- settling defendants shall receive a 
reduction in the judgment for just the amounts paid, 
not the settling parties’ pro rata responsibility. R.I. 
Gen. Laws Ann. §10-6-7 (West 2017).

Indemnification
The Uniform Contribution Among Tortfeasors Act 
does not affect the common law right to indemnity. 
R.I. Gen. Laws Ann. §10-6-9 (West 2017). A release 
by the injured person of one tortfeasor does not 
relieve the tortfeasor of liability for indemnity. Id. 
See Silva v. Home Indem. Co., 416 A.2d 664, 666–67 
(R.I. 1980); Helgerson v. Mammoth Mart, Inc., 335 
A.2d 339, 341 (R.I. 1975). In Rhode Island, the 
party seeking equitable indemnity must prove it 
was exposed to liability by the wrongful act of the 
indemnitor in which act the indemnitee did not join. 
Helgerson, 335 A.2d at 341. Indemnity may also be 
available through express or implied contract.

The federal district court has held that an 
employer that represents that it will install safety 
devices and provide training for its employees but 
fails to do so may have an implied contractual obli-
gation to indemnify a manufacturer for its employ-
ee’s injuries. Roy v. Star Chopper Co., 442 F. Supp. 
1010, 1021 (D.R.I. 1977), aff’d, 584 F.2d 1124 (1st Cir. 
1978), cert. denied, 440 U.S. 916 (1979).

Joint and/or Several Liability
In Rhode Island there is joint and several liability 
among joint tortfeasors. R.I. Gen. Laws Ann. §10-
6-2 (West 2017). A plaintiff may recover 100 percent 
of his damages from any joint tortfeasor; the latter 
may then seek contribution from other tortfeasors. 
Roberts- Robertson v. Lombardi, 598 A.2d 1380 (R.I. 
1991). Third party defendants who owe no duty to 
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plaintiffs are not jointly and severally liable with 
the original defendants and cannot be required to 
contribute. Testa v. Winquist, 451 F. Supp. 388, 394 
(D.R.I. 1978). A physician who mistreats an injury 
is not a joint tortfeasor with the person who caused 
the injury. Wilson v. Krasnoff, 560 A.2d 335, 340–41 
(R.I. 1989).

Successor Liability
Rhode Island courts have not addressed the issue of 
liability of a corporation that succeeds to the busi-
ness of the manufacturer of a product that causes an 
injury. For an examination of successor liability in 
a non- products context, see Casey v. San-Lee Realty, 
Inc., 623 A.2d 16, 18–19 (R.I. 1993), and H.J. Baker & 
Brothers, Inc. v. Orgonics, Inc., 554 A.2d 196, 204–05 
(R.I. 1989).

Market Share Liability and Identification 
of the Product’s Manufacturer/Seller
In a per curiam decision the Rhode Island Supreme 
Court rejected the application of market share lia-
bility in a DES case and found that it was necessary 
to identify a specific manufacturer responsible 
for the injury. Gorman v. Abbott Labs., 599 A.2d 
1364 (R.I. 1991). The court has also said: “We are 
of the opinion that the establishment of liability 
requires identification of the specific defendant 
responsible for the injury.” Id.; see also Clift v. Vose 
Hardware, Inc., 848 A.2d 1130 (R.I. 2004). The court 
recently reiterated this position: “Although in some 
instances, circumstantial evidence may be used to 
establish the identity of the manufacturer or the 
seller of a defective product [citation omitted], such 
evidence ‘must establish that it is reasonably proba-
ble, not merely possible, that the defendant was the 
source of the offending product. Mere speculation, 
guess, or conjecture is insufficient to establish iden-
tification.’” Clift, 848 A.2d at 1132 (quoting 1 Louis 
R. Frumer & Melvin I. Friedman, Products Liability, 
§3.04[1] of 3-46 to 3-48 (2002)). The federal district 
court has held that plaintiff need not specify in the 
complaint based on negligence, strict products lia-
bility and breach of warranty which of two or more 
defendants manufactured the allegedly defective 
product. Koch v. I-Flow Corp., 715 F. Supp. 2d 297, 
302 (D.R.I. 2010).

Public Nuisance Claims
The Rhode Island Supreme Court has rejected the 
use of public nuisance claims as a substitute for 
products liability claims against the manufacturers 
of allegedly unsafe lead pigment. State v. Lead Indus. 
Ass’n, 951 A.2d 428, 456–58 (R.I. 2008).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Design or Manufacturing Defect

Strict liability is not absolute liability. Rhode Island 
adopted Section 402A of the Restatement (Second) of 
Torts in Ritter v. Narragansett Electric Co., 283 A.2d 
255, 261–63 (R.I. 1971).

One who sells an unreasonably dangerous prod-
uct in a defective condition is subject to liability for 
physical harm caused to the ultimate user or his 
property, if the seller is engaged in the business of 
selling or leasing the product, and the product is 
expected to and does reach the user without substan-
tial change in the condition in which it is sold.

The plaintiff has the burden of proof that: 1) there 
was a defect in the design or construction of the 
product in question; 2) the defect existed at the time 
the product left the hands of the defendant; 3) the 
defect rendered the product unreasonably dangerous 
(by unreasonably dangerous, the interpreting court 
means that there was a strong likelihood of injury to 
a user who was unaware of the damages in utilizing 
the product in a normal manner); 4) the product was 
being used in the way in which it was intended at the 
time of the accident; and 5) the defect was the prox-
imate cause of the accident and plaintiff’s injuries. 
DiPalma v. Westinghouse Elec. Corp., 938 F.2d 1463, 
1466 (1st Cir. 1991); Gray v. Derderian, 365 F. Supp. 
2d 218, 234 (D.R.I. 2005); Olshansky v. Rehrig Int’l, 
872 A.2d 282, 288 (R.I. 2005); Simmons v. Lincoln 
Elec. Co., 696 A.2d 273, 273 (R.I. 1997); Romano v. 
Westinghouse Elec. Co., 336 A.2d 555, 561 (R.I. 1975). 
A product is not defective merely because someone 
chooses to use it inappropriately if it has appropriate 
uses. Monex, Inc. v. Anthony A. Nunes, Inc., 576 A.2d 
1206, 1209 (R.I. 1990).

There may be an inconsistency in the Rhode 
Island Supreme Court’s decisions as to how a party 
establishes that a product is “unreasonably danger-
ous.” In Jackson v. Corning Glass Works, 538 A.2d 
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666, 669 (R.I. 1988), the court reversed the trial 
court’s failure to grant a directed verdict, noting, 
inter alia, the absence of any evidence of an alter-
native design that would have made the product 
safer. Five months later, in a DES case, the court 
held that it would apply the consumer expectation 
test to determine whether a product was unrea-
sonably dangerous. Castrignano v. E.R. Squibb & 
Sons, Inc., 546 A.2d 775, 781 (R.I. 1988). The latter 
decision does not mention the former. Notably, the 
Supreme Court has discussed with approval Section 
2 of the Restatement (Third) of Torts: Products 
Liability. See Buonanno v. Colmar Belting Co., 733 
A.2d 712, 716 (R.I. 1999) (adopting Section 5 of the 
new Restatement).

Proof of a product defect generally requires expert 
testimony. Raimbeault v. Takeuchi Mfg. (U.S.), Ltd., 
772 A.2d 1056, 1062–63 (R.I. 2000).

The Rhode Island Supreme Court held that the 
plaintiff must show that the harm alleged would 
not have occurred “but for” the defendant’s sub-
stantial negligent conduct or the product’s defect. 
Salk v. Alpine Ski Shop, Inc., 342 A.2d 622, 626 
(R.I. 1975). Subsequently, the Court indicated it 
would apply the “substantial factor” test in at least 
some personal injury cases. Clift v. Narragansett 
Television, LP, 688 A.2d 805, 812 (R.I. 1996). Lower 
courts have applied the “substantial factor” test 
with respect to asbestos exposure. See Totman v. 
A.C. & S, Inc., No. 00-5296, 2002 R.I. Super. Lexis 
23, at *12 (R.I. Super. Feb. 11, 2002). A manufac-
turer can be held liable for defects that do not cause 
an accident but which exacerbate injuries resulting 
from the accident. Turcotte v. Ford Motor Co., 494 
F.2d 173, 179 (1st Cir. 1974).

A plaintiff can prove a product defect through res 
ipsa loquitur. DiPalma, 938 F.2d at 1464–65; Ores-
man v. G.D. Searle & Co., 321 F. Supp. 449, 454–55 
(D.R.I. 1971); see Parrillo v. Giroux Co., 426 A.2d 
1313, 1320 (R.I. 1981). However, the mere occurrence 
of an accident does not establish a defect, Geremia 
v. Benny’s Inc., 383 A.2d 1332, 1334 (R.I. 1978), nor 
does it establish inadequate inspection or testing, 
Scittarelli v. Providence Gas Co., 415 A.2d 1040, 
1043–44 (R.I. 1980). Accident reconstruction evi-
dence must be substantially similar to the evidence 
of the actual accident. Jodoin v. Toyota Motor Corp., 
284 F.3d 272, 278 (1st Cir. 2002).

Failure to Warn

The seller has a duty to warn of those dangers that 
are reasonably foreseeable and knowable at the time 
of marketing. Castrignano v. E.R. Squibb & Sons, 
Inc., 546 A.2d 775, 782 (R.I. 1988); Gary v. Derderian, 
365 F. Supp. 2d 218, 228 (D.R.I. 2005). This standard 
is equivalent to negligence. Castrignano, 546 A.2d 
at 782.

However, manufacturers may be held to an 
expert standard of care, including a duty to moni-
tor new developments and research. Id. at 782–83. 
This includes the duty to inspect and to otherwise 
acquire knowledge about the product. Scittarelli v. 
Providence Gas Co., 415 A.2d 1040, 1043 (R.I. 1980). 
However, the plaintiff may have to establish the 
appropriate standard of care by expert testimony. See 
Mills v. State Sales, Inc., 824 A.2d 461, 467–68 (R.I. 
2003) (standard of care for inspection and testing 
must be established by expert testimony); Raim-
beault v. Takeuchi Mfg. (U.S.), Ltd., 772 A.2d 1056, 
1062–63 (R.I. 2001).

If the product is not inherently dangerous or 
capable of causing personal injury, there is no duty 
to warn. Monex, Inc. v. Anthony A. Nunes, Inc., 576 
A.2d 1206, 1209 (R.I. 1990).

Post-Sale Duties

Rhode Island state and federal courts have held that 
generally a seller or manufacturer of a product is not 
liable unless the product was defective when it left 
the defendant’s hands. Crawford v. Cooper/T. Smith 
Stevedoring Co., 14 F. Supp. 2d 202, 211 (D.R.I. 1998); 
Brimbau v. Ausdale Equip. Rental Corp., 440 A.2d 
1292, 1298 (R.I. 1982). A seller has a duty to warn 
only of dangers that are reasonably foreseeable at the 
time of marketing. Crawford, 14 F. Supp. 2d at 210.

A manufacturer of component parts has no duty 
to warn, particularly with respect to conditions that 
are created only after the final product is assembled. 
Buonanno v. Colmar Belting Co., 733 A.2d 712, 716 
(R.I. 1999). In an asbestos case, the Superior Court 
distinguished Buonanno where the evidence sug-
gested that the component part manufacturer knew 
how its product would be used. Lindquist v. Buffalo 
Pumps, Inc., No. PC 06-2416, 2006 R.I. Super. Lexis 
168, at *7–88 (R.I. Super. Nov. 28, 2006). The First 
Circuit has held that a manufacturer which subse-
quently maintains its products is liable for its main-
tenance only under a negligence standard. DiPalma 
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v. Westinghouse Elec. Corp., 938 F.2d 1463, 1465 (1st 
Cir. 1991).

Proof in Negligence Actions
Pattern Jury Instructions

In December 1998, a subcommittee of the Superior 
Court Bench Bar Committee issued Rhode Island’s 
first set of Model Civil Jury Instructions, including 
those for products liability actions. In 2003, the 
Rhode Island Bar Association published the second 
edition with supplements and revisions.

Design or Manufacturing Defect

The plaintiff has the burden to set forth, by evidence 
of customary industry practice, past conduct of 
defendant, or expert testimony, an actual standard 
of care by which the defendant should have abided. 
Olshansky v. Rehrig Int’l, 872 A.2d 282, 287 (R.I. 
2005); Raimbeault v. Takeuchi Mfg. (U.S.), Ltd., 772 
A.2d 1056, 1062–63 (R.I. 2001); Scittarelli v. Provi-
dence Gas Co., 415 A.2d 1040, 1043–44 (R.I. 1980).

Failure to Warn

The Rhode Island Supreme Court has said a failure- 
to- warn claim can be based on either strict liability 
or negligence. Thomas v. Amway Corp., 488 A.2d 
716, 722 (R.I. 1985). In negligence, the plaintiff must 
prove that the defendant knew or should have known 
of the defect, or that the product was dangerous or 
was likely to be dangerous, or that the manufacturer 
negligently failed to inspect. See Ritter v. Narragan-
sett Elec. Co., 283 A.2d 255, 258 (R.I. 1971). Whether 
a defendant is under a legal duty is a question of 
law. Santana v. Rainbow Cleaners, 969 A.2d 653, 
658 (R.I. 2009). When the defendant fails to warn 
of reasonably foreseeable and known dangers, the 
duty owed is breached and “the product is rendered 
defective.” Raimbeault v. Takeuchi Mfg. (U.S.), Ltd., 
772 A.2d 1056, 1063–64 (R.I. 2001) (quoting Thomas 
v. Amway Corp., 488 A.2d 716, 722 (R. I. 1985)). The 
mere occurrence of an accident does not justify the 
conclusion that a duty to warn existed. Salk v. Alpine 
Ski Shop, Inc., 342 A.2d 622, 625 (R.I. 1975). The 
Supreme Court has said that drug manufacturers 
could not be held strictly liable for failure to warn; 
rather, drug manufacturers are held to an expert 
standard of care. Castrignano, 546A.2d at 782. They 
must monitor new developments and research that 

pertain to the products they manufacture so that 
they will become aware and warn of new dangers as 
they are discovered. Id. at 782–83. In order to prevail 
on a failure- to- warn claim, the user must show that 
the lack of warnings was the proximate cause of the 
injury. Raimbeault, 772 A.2d at 1063.

Res Ipsa Loquitur

Plaintiff has the burden of proving by sufficient 
evidence that the event causing injury is of a kind 
that does not ordinarily occur in the absence of 
negligence, that responsible causes other than defen-
dant are sufficiently eliminated by the evidence, and 
that the indicated negligence is within the scope 
of the defendant’s duty to the plaintiff. Oresman v. 
G.D. Searle & Co., 321 F. Supp. 449, 454–55 (D.R.I. 
1971); Parrillo v. Giroux Co., 426 A.2d 1313, 1320 
(R.I. 1981) (adopting Restatement (Second) of Torts, 
Section 328(D)). A plaintiff may recover against a 
manufacturer or seller of a product under this theory 
when the product, a shopping cart, was not in the 
exclusive control of the manufacturer, but instead 
of the department store where the injury occurred. 
Olshansky v. Rehrig Int’l, 872 A.2d 282, 288–29 (R.I. 
2005). In Cruz v. DaimlerChrysler Motors Corp., 66 
A.3d 446, 452 (R.I. 2013), the Court rejected the 
requirement that the doctrine of res ipsa loquitur 
only applied when the defendant had exclusive 
control of the product that ultimately harmed the 
plaintiff. The Court held that “[T]he critical inquiry 
is not the control, but whether a particular defendant 
is the responsible cause of the [plaintiff’s] injury.” Id. 
(citing Parrillo, 426 A.2d at 1320).

Violation of Statute

Violation of a civil statute is evidence of negligence 
but does not conclusively establish negligence. See, 
e.g., Paquin v. Tillinghast, 517 A.2d 246, 248 (R.I. 
1986). Violation of a penal statute may be considered 
by the jury to be evidence of negligence only as to 
persons whom the statute was designed to protect; if 
the injured person falls outside the protective orbit 
of the statute, his claim will not be presented to the 
jury. Id. Under Section 9-1-2 of the General Laws of 
Rhode Island there is a cause of action for violation 
of state or federal criminal statutes even if the viola-
tion was not charged. Gray v. Derderian, 400 F. Supp. 
2d 415, 431 (R.I. 2005); Mello v. Dalomber, 798 A.2d 
405, 412 (R.I. 2002). However, there is no reported 
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decision applying this statute to the manufacturer or 
seller of a product.

Evidence
Qualification of Expert Witness
Until 1999, in regard to qualification of expert wit-
nesses, Rhode Island was at least nominally a Frye v. 
United States, 293 F. 1013 (D.C. Cir. 1923), jurisdic-
tion, and not a Daubert v. Merrell Dow Pharmaceuti-
cals, Inc., 509 U.S. 579 (1993), jurisdiction. See State 
v. Quattrochi, 681 A.2d 879, 884 n.2 (R.I. 1996); Kelly 
v. Marcantonio, 678 A.2d 873, 879–80 (R.I. 1996). 
However, the Rhode Island version of Frye required 
the trial court to act as a gatekeeper of expert testi-
mony. See Quattrochi, 681 A.2d at 883–84. Also, the 
court could include consideration of Daubert- like 
factors other than the general acceptance test of 
Frye. See State v. Wheeler, 496 A.2d 1382, 1387–89 
(R.I. 1985); Seitz v. L&R Indus., Inc., 437 A.2d 1345, 
1354 n.13 (R.I. 1981); McGovern v. Michael, 6 A.2d 
709, 711–12 (R.I. 1939).

In DiPetrillo v. Dow Chemical Co., 729 A.2d 677, 
685–90 (R.I. 1999), the Rhode Island Supreme Court 
discussed the application of Daubert, and adopted its 
principles. See Mills v. State Sales, Inc., 824 A.2d 461, 
470 (R.I. 2003); Raimbeault v. Takeuchi Mfg. (U.S.), 
Ltd., 772 A.2d 1056, 1061 (R.I. 2001).

The Rhode Island Supreme Court has granted 
the trial court great discretion in upholding the 
qualifications of expert witnesses. See, e.g., Owens 
v. Payless Cashways, Inc., 670 A.2d 1240, 1244 (R.I. 
1996); Taylor v. Allis- Chalmers Corp., 610 A.2d 108 
(R.I. 1992); Richardson v. Fuchs, 523 A.2d 445, 447 
(R.I. 1987). The Court has generally stated that, 
beyond a low threshold of qualification, an expert’s 
credentials are a matter of weight for the jury. See 
Leahy v. State, 397 A.2d 509 (1979). However, the 
Supreme Court will often uphold the trial court’s 
discretionary decision that an expert is not quali-
fied or that the expert’s testimony was not helpful 
to the jury. See Mills, 824 A.2d at 471; Raimbeault, 
772 A.2d at 1062; Bateman v. Mello, 617 A.2d 877, 
879–80 (R.I. 1992); Richardson, 523 A.2d 445, 
448–49; Pankiw v. Polish Nat’ l Catholic Church, 493 
A.2d 819 (R.I. 1985).

The author knows of no reported case in which 
the Rhode Island Supreme Court has held that the 
trial court erred in finding an expert qualified. The 

Court has, however, decided that the trial court erred 
in deciding that an expert was unqualified. See, e.g., 
Cobe v. Hershey, 576 A.2d 1236 (R.I. 1990).

Spoliation of Evidence
Under Rhode Island law, the obligation to preserve 
evidence arises even before the filing of a complaint 
when a party is on notice that litigation is likely. 
Tancrelle v. Friendly Ice Cream Corp., 756 A.2d 744, 
749 (R.I. 2000). The party must preserve evidence 
that has “potential relevance to that claim.” Berrios 
v. Jevic Transp., Inc., 2013 R.I. Super. Lexis 18, at *10 
(R.I. Super. Jan. 18, 2013) (quoting Booker v. Massa-
chusetts Dep’t of Public Health, 612 F.3d 34, 46 (1st 
Cir. 2010)). The Rhode Island Supreme Court has 
held that dismissal with prejudice is not an available 
sanction for spoliation if the defendant was offered 
an opportunity to examine the allegedly defective 
product before its destruction. Farrell v. Connetti 
Trailer Sales, Inc., 727 A.2d 183, 187 (R.I. 1999). The 
Rhode Island Supreme Court has not addressed 
whether the trial court can dismiss a claim for will-
ful or intentional destruction before the defendant 
was offered a chance to inspect the product. The 
federal district court has held that a claim cannot 
be dismissed for negligent destruction of evidence; 
however, the spoliator’s expert can be precluded 
from testifying. Allstate Ins. Co. v. Creative Env’t 
Corp., 28 Fed. R. Serv. 3d 1352 (D.R.I. 1994).

The First Circuit and the Rhode Island Supreme 
Court have held that the party opposing the spo-
liator can present evidence of spoliation to the 
jury and may be entitled to an inference that the 
destroyed evidence would have been unfavorable to 
the spoliator. Blinzler v. Marriott Int’ l, Inc., 81 F.3d 
1148, 1148–49 (1st Cir. 1996); Farrell, 727 A.2d at 
188. Spoliation may also entitle a party to discover 
an opponent’s expert’s report. See Borello v. Barry 
Hyman Co., 651 A.2d 734, 737 (R.I. 1994). The 
Superior Court has held that spoliation can result 
in exclusion of factual evidence or expert testimony 
favorable to the spoliator. Berrios, 2013 R.I. Super. 
Lexis 18.

Remedial Measures
The First Circuit has held that the district court 
may exclude evidence of post- manufacture, pre- 
accident design modifications if its probative value 
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is substantially outweighed by its prejudicial effect. 
Bogosian v. Mercedes- Benz of N. Am., Inc., 104 F.3d 
472, 481 (1st Cir. 1997). Rule 407 of the Federal Rules 
of Evidence applies to other post- accident design 
changes. Raymond v. Raymond Corp., 938 F.2d 1518, 
1523 (1st Cir. 1991). However, Rhode Island Rule of 
Evidence 407 permits the introduction of subsequent 
remedial measures which, if taken previously, would 
have made the event less likely to occur. No reported 
products liability case interprets this rule. In prem-
ises liability cases, the Supreme Court has indicated 
that the subsequent measures must be close in time 
to the subject accident to be considered “remedial.” 
See Kurczy v. St. Joseph’s Veteran’s Ass’n, Inc., 820 
A.2d 929, 943 (R.I. 2003); Lieberman v. Bliss-Doris 
Realty Assocs., L.P., 819 A.2d 666, 672 (R.I. 2003).

Matters of Pleading and Procedure
Federal Jurisdiction
The district court has held that there was federal 
jurisdiction over claims related to a fire that caused 
one hundred deaths and another two hundred inju-
ries pursuant to “The Multidistrict, Multiparty, Mul-
tiforum Jurisdiction Act of 2002.” 28 U.S.C. §1369 
(2002), et seq.; Passa v. Derderian, 308 F. Supp. 2d 43, 
50–51 (D.R.I. 2004).

Acceptable Methods of Service of Process
Rule 4 of the Rhode Island Rules of Civil Procedure 
provides that service upon a corporation may be 
made by delivering the summons and complaint to 
an officer, a managing agent, or a general agent, or 
by leaving a copy of the summons and complaint 
at the office of the corporation with an employee. 
Service upon a foreign corporation may be made by 
certified or registered mail to the president, secre-
tary, or treasurer of the corporation. Subpart 4(d) of 
that Rule provides for waiver of service similar to the 
federal rule.

Particularity of Allegations
Rhode Island has not adopted either Iqbal v. Ash-
croft, 556 U.S. 662 (2009), or Bell Atlantic Corp. v. 
Twombly, 550 U.S. 544 (2007). See Maron Constr. 
Co., Inc. v. Iron Constr. Group, LLC, No. PB-12-5409, 
2013 R.I. Super. Lexis 81, at *3–4 (R.I. Super. April 
29, 2013). The district court has held that a plaintiff 
can plead inconsistent or even contradictory theo-

ries against different defendants in a case involving 
products liability claims. Gray v. Derderian, 365 F. 
Supp. 2d 218, 226 (D.R.I. 2005). Similarly, plaintiffs 
need not plead claims against all products liability 
defendants in the same case with the same degree 
of specificity. Gray v. Derderian, 472 F. Supp. 2d 172, 
179 (D.R.I. 2007).

The federal district court has held that a plaintiff 
need not specify in the complaint which of two or 
more defendants made the allegedly defective prod-
uct. Koch v. I-Flow Corp., 715 F. Supp. 2d 297, 302 
(D.R.I. 2010). The court also held that a motion to 
strike is not the appropriate procedural mechanism 
to address whether a claim is subject to a “learned 
intermediary” defense. Id. at 304–05.

Answer Time
Except when there is a waiver of service under Rule 
4(d), the answer is due twenty days after service. 
Super. R. Civ. P. 12 (a)(1)(A). If the defendant has 
waived service, it has sixty days in which to answer. 
Super. R. Civ. P. 12(a)(1)(B).

Particularity with which Affirmative 
Defenses must be Raised
There is no requirement that an affirmative defense 
be specifically labeled as such. The defense may be 
pleaded generally so long as the plaintiff has notice 
of the defense. See Tucker v. Mammoth Mart Inc., 
446 A.2d 760 (R.I. 1982).
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