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Restatement (Third) of Torts: 
Products Liability
The South Carolina Legislature adopted Section 
402A of the Restatement (Second) of Torts and 
incorporated it, along with its comments, into the 
South Carolina Code of Laws at Section 15-73-10, et 
seq. It appears that, for this reason, South Carolina 
courts have not addressed the Third Restatement in 
the context of products liability.

Available Defenses
Assumption of Risk
Strict Liability

Assumption of the risk is a statutory defense. “If the 
user or consumer discovers the defect and is aware 
of the danger, and nevertheless proceeds unreason-
ably to make use of the product and is injured by it, 
he is barred from recovery.” S.C. Code Ann. §15-73-
20 (2017). The reasonableness of his or her continued 
use is a question for the jury. Fleming v. Borden, Inc., 
450 S.E.2d 589, 594 (S.C. 1994).

Negligence

Due to the adoption of comparative negligence in 
1991, the doctrine of assumption of risk is no longer 
recognized as a complete defense for negligence 
causes of action that arose or accrued after Novem-
ber 9, 1998. Davenport v. Cotton Hope Plantation 
Horizontal Prop. Regime, 508 S.E.2d 565, 573–74 
(S.C. 1998). Unless assumption of risk can be charac-
terized as an express or a primary implied assump-
tion, a plaintiff will not be barred from recovery 
under the comparative negligence system. Id. at 87, 
508 S.E.2d at 574. Nonetheless, a defendant must 
still plead assumption of the risk as an affirmative 
defense. Howard v. South Carolina Dep’t of Highways, 
538 S.E.2d 291, 294 (S.C. Ct. App. 2000) (per curiam).

Comparative Fault/Contributory Fault
For all causes of action arising on or after July 1, 
1991, the principles of comparative fault will be 
applied. Nelson v. Concrete Supply Co., 399 S.E.2d 
783, 784 (S.C. 1991). South Carolina applies the “not 
greater than” version of comparative negligence. If 
more than one defendant is involved, the plaintiff’s 
negligence shall be compared to the combined negli-
gence of all defendants. Id.; see also Langley v. Boyter, 
325 S.E.2d 550 (S.C. Ct. App. 1984) (discussing his-
torical merits of comparative fault doctrine), rev’d, 
332 S.E.2d 100 (1985).

Seat Belts—Failure to Use
The wearing of a seat belt is mandated by statute in 
South Carolina. However, “[a] violation of this article 
is not negligence per se or contributory negligence, 
and is not admissible as evidence in a civil action.” 
S.C. Code Ann. §56-5-6540(C) (2017). Prior to the 
enactment of this statute in 1989, the South Caro-
lina Supreme Court held that, in the absence of an 
affirmative statutory duty, a plaintiff’s failure to use 
a seat belt did not constitute contributory negligence 
or pre-injury failure to minimize damages. Keaton v. 
Pearson, 358 S.E.2d 141, 142 (S.C. 1987).

Misuse of Product
A manufacturer must be able to anticipate the envi-
ronment that is normal for the use of his product, 
and must anticipate the reasonably foreseeable risk 
of the use of the product in such an environment. 
Mickle v. Blackmon, 166 S.E.2d 173, 186 (S.C. 1969). 
Section 402A comment c of the Restatement (Sec-
ond) of Torts has been incorporated by reference, 
like other comments to Section 402A, as the intent 
of the South Carolina General Assembly. S.C. Code 
Ann. §15-73-30 (2017).
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Unanticipated, Unforeseeable, 
or Unintended Use
See Misuse of Product, supra.

Alteration of Product
A manufacturer or seller is not liable to a consumer 
or user unless, inter alia, the product “is expected to 
and does reach the user or consumer without sub-
stantial change in the condition in which it is sold.” 
S.C. Code Ann. §15-73-10(1)(b) (2017). Thus, if the 
defendant can show “that the product was (1) mate-
rially altered before it reached the injured user and 
(2) such alteration could not have been expected by 
the manufacturer or seller, then the manufacturer 
or seller is not liable.” Fleming v. Borden, Inc., 450 
S.E.2d 589, 592–93 (S.C. 1994, (citing Kennedy v. 
Custom Ice Equip. Co., 246 S.E.2d 176 (S.C. 1978)); 
Ervin v. Cont’l Conveyor & Equip. Co., Inc., 674 F. 
Supp. 2d 709, 723 (D.S.C. 2009).

Unavoidably Unsafe Products
“Pursuant to comment k of §402(A) of the Restate-
ment (Second) of Torts, a seller of an ‘unavoidably 
unsafe’ product is not held strictly liable. Comment 
k states, in part, ‘a product which is incapable of 
being made safe for its intended and ordinary use, 
is not considered either defective or unreasonably 
dangerous, if the product is properly prepared, and 
accompanied by proper directions and warning.’” 
Madison v. Am. Home Prods. Corp., 595 S.E.2d 493, 
496 n.3 (S.C. 2004); see also S.C. Code Ann. §15-73-
30 (2017) (incorporating the comments to §402A of 
the Restatement (Second) of Torts as the intent of the 
South Carolina General Assembly).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A “seller is not required to warn of dangers or 
potential dangers that are generally known and 
recognized.” Anderson v. Green Bull, Inc., 471 S.E.2d 
708, 710 (S.C. Ct. App. 1996); Moore v. Barony House 
Rest., LLC, 674 S.E.2d 500, 504 (Ct. App. 2009). “[T]
his rule is particularly applicable when it readily 
appears to a plaintiff of ordinary intelligence exer-
cising the care of an ordinarily prudent person that 
there is an obvious danger in the use of the prod-
uct as contemplated by the plaintiff….” Koester v. 
Carolina Rental Ctr., 427 S.E.2d 708, 710 (S.C. Ct. 

App. 1993), rev’d on other grounds, 443 S.E.2d 392 
(S.C. 1994).

Informed Intermediary/Sophisticated User
The sophisticated user doctrine applies when there 
is evidence the seller of a product was aware that 
an intermediate purchaser understood the dangers 
associated with the product and had the ability to 
effectively communicate those dangers to the end 
user. Lawing v. Trinity Mfg. Inc., 749 S.E.2d 126, 
132–33 (Ct. App. 2013).

In the absence of South Carolina precedent, the 
Fourth Circuit held that a South Carolina court 
would apply the majority rule that the only duty a 
manufacturer of ethical drugs owes to a consumer is 
to warn the treating physician. Odom v. G.D. Searle 
& Co., 979 F.2d 1001, 1003–04 (4th Cir. 1992) (refer-
ring to the “learned intermediary” doctrine); Brooks 
v. Medtronic, Inc., 750 F.2d 1227, 1230–32 (4th Cir. 
1984) (same). Therefore, if the physician receives 
adequate notice, the manufacturer has no duty to 
warn the consumer. Instead, it is the physician who 
assumes the responsibility for advising the individ-
ual patient of the risks associated with the drug or 
medical device. Odom, 979 F.2d at 1003. Since then, 
the South Carolina Supreme Court and the South 
Carolina Federal District Court seem to have recog-
nized the “learned intermediary” doctrine. Madison 
v. Am. Home Prods. Corp., 595 S.E.2d 493, 496 (S.C. 
2004); Sauls v. Wyeth Pharms., Inc., 846 F. Supp. 2d 
499, 502 (D.S.C. 2012).

If a product is purchased by an employer who is 
equally knowledgeable about the dangers associ-
ated with the product, and the employer uses the 
product in his business, then South Carolina per-
mits the manufacturer to assert the sophisticated 
user defense. The manufacturer is under no duty to 
warn the end user when it reasonably relies on the 
employer/purchaser to warn and protect its employ-
ees against the potential dangers associated with the 
product. Bragg v. Hi-Ranger, Inc., 462 S.E.2d 321, 332 
(S.C. Ct. App. 1995).

Sealed Containers
This defense is not available statutorily and has not 
been addressed by any South Carolina court apply-
ing South Carolina law.
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Fault of Others
An employer who is covered by workers’ compen-
sation is immunized from suit by his employees. 
S.C. Code Ann. §42-1-540; see also Cook v. Mack’s 
Transfer & Storage, 352 S.E.2d 296, 301 (S.C. Ct. App. 
1986) (finding that the South Carolina Worker’s 
Compensation Act “is the exclusive means of set-
tling all claims arising out of and in the course of an 
employment relationship.”). However, an employer 
may not be immunized from suit for willful or inten-
tional acts. Nash v. AT&T Nassau Metals, 363 S.E.2d 
695, 696 (S.C. Ct. App. 1987), rev’d on other grounds, 
381 S.E.2d 206 (S.C. 1989) (suit for outrageous con-
duct causing emotional distress). This exemption 
from the exclusive remedy of workers’ compensation 
coverage includes only those injuries inflicted by an 
employer who acts with a deliberate or specific intent 
to injure. Peay v. U.S. Silica Co., 437 S.E.2d 64, 66 
(S.C. 1993).

Preemption
To the extent that South Carolina attempts to regu-
late matters already addressed by federal law, such 
attempts are preempted. Stewart v. Int’l Playtex, Inc., 
672 F. Supp. 907, 909–10 (D.S.C. 1987). Pursuant to 
the Supremacy Clause, Congress may expressly or 
impliedly preempt state law by federal regulation or 
statute. Id. at 909. Express preemption occurs when 
“a federal regulatory body specifically addresses a 
particular commodity, prescribes certain regula-
tions, and enacts explicit preemptive language.” Id. 
If South Carolina law is not expressly preempted, 
preemption will be implied only if either: “(1) the 
federal regulatory scheme is so pervasive as to leave 
‘no room… for supplementary state regulation’, or 
(2) state law conflicts with federal law making com-
pliance with both either impossible or frustrating to 
the purpose of the federal mandate.” Tarallo v. Searle 
Pharm., Inc., 704 F. Supp. 653, 658 (D.S.C. 1988).

In Stewart, the court found that state law was 
expressly preempted by the federal Food, Drug 
and Cosmetic Act (FDCA) with respect to medical 
devices. Stewart, 672 F. Supp. at 909. In Tarallo, the 
court held that there was no express preemption for 
drugs, and no implied preemption for this particu-
lar drug, despite the fact that its manufacture and 
sale was comprehensively regulated by the FDCA. 
Tarallo, 704 F. Supp. at 658. Therefore, whether or 
not state law is preempted by the FDCA may depend 

on whether a product is considered to be a drug or a 
device. See also Moss v. Parks Corp., 985 F.2d 736, 741 
(4th Cir. 1993) (finding that to the extent a plaintiff 
seeks warnings that are “more elaborate or different 
from,” those issued by Congress or promulgated by a 
federal agency, the plaintiff’s tort claim is preempted 
by federal law).

Compliance with Standards
A manufacturer’s compliance with safety standards 
may be admitted to show evidence of due care. 
Stonehocker v. Gen. Motors Corp., 587 F.2d 151, 156 
(4th Cir. 1978). However, though compliance with 
a safety statute or standard may be relevant, it is 
never conclusive on the issue of negligence. Id. at 
156–57. In addition, a manufacturer is not negligent 
per se solely because the present design is found 
not to meet future expectations. Id. at 156. On the 
other hand, breach of a safety statute or regulation 
is negligence per se. Burris v. Texaco, Inc., 361 F.2d 
169, 172 (4th Cir. 1966); see also Norton v. Opening 
Break of Aiken, Inc., 443 S.E.2d 406, 409 (S.C. Ct. 
App. 1994), aff’d, 462 S.E.2d 861, 862 (S.C. 1995). 
Also of note, the Court of Appeals has indicated in 
dicta that a plaintiff who violates a statute and is 
thus negligent per se would no longer be barred from 
recovery because of the adoption of comparative 
negligence. Ott v. Pittman, 463 S.E.2d 101, 106 (S.C. 
Ct. App. 1995).

Government Contractor Defense
South Carolina state courts have never addressed 
the government contractor defense. However, the 
Fourth Circuit Court of Appeals has consistently 
upheld the defense. See, e.g., Dowd v. Textron Corp., 
792 F.2d 409, 411–12 (4th Cir. 1986), cert. denied, 
487 U.S. 1233 (1988); Tozer v. LTV Corp., 792 F.2d 
403, 408–09 (4th Cir. 1986), cert. denied, 487 U.S. 
1233 (1988). Furthermore, the United States Supreme 
Court has affirmed the Fourth Circuit’s application 
of the defense. Boyle v. United Techs. Corp., 487 U.S. 
500 (1988).

The elements of the government contrac-
tor defense under Boyle are: (1) the government 
approved “reasonably precise specifications;” (2) the 
equipment conformed to those specifications; and 
(3) the contractor warned the government about 
the dangers in the use of the equipment that were 
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known to the contractor but not to the government. 
Boyle, 487 U.S. at 512. One federal district judge 
has held that the defense applies to non-military as 
well as military contractors, and to performance as 
well as procurement contracts. Richland-Lexington 
Airport Dist. v. Atlas Props., 854 F. Supp. 400, 421–22 
(D.S.C. 1994).

State-of-the-Art
The manufacturer’s compliance with the state-of-
the-art is not an absolute defense. State-of-the-art 
evidence is admissible only to help the jury deter-
mine whether the manufacturer used due care, 
whether the product is dangerous beyond the expec-
tations of the ordinary consumer, and whether the 
design was reasonable. Cohen v. Winnebago Indus., 
Inc., 210 F.3d 360 (4th Cir. 2000) (table) (text at 2000 
WL 299459, 2000 U.S. App. Lexis 13047); Aiken v. 
World Fin. Corp. of S.C., 644 S.E.2d 705, 708 (S.C. 
2007); Bragg v. Hi-Ranger, Inc., 462 S.E.2d 321, 328 
(S.C. Ct. App. 1995); Reed v. Tiffin Motor Homes, Inc., 
697 F.2d 1192, 1196 (4th Cir. 1982).

State-of-the-art evidence is not relevant in a cause 
of action for breach of an implied warranty. City of 
Greenville v. W.R. Grace & Co., 640 F. Supp. 559, 565 
(D.S.C. 1986), aff’d, 827 F.2d 975 (4th Cir. 1987); 
Spartanburg County Sch. Dist. Seven v. U.S. Gypsum 
Co., 805 F.2d 1148, 1150 (4th Cir. 1986).

Privity of Contract
South Carolina no longer recognizes lack of privity 
as a defense, even for purely economic loss. Simpson 
v. MSA of Myrtle Beach, Inc., 644 S.E.2d 663, 668 
(S.C. 2007) (citing S.C. Code Ann. § 15-48-20(a)); JKT 
Co. v. Hardwick, 265 S.E.2d 510, 512 (1980) (declin-
ing to adopt lack of privity as a bar to recovery 
against a corporation). In breach-of-warranty cases, 
privity is abolished by statute. S.C. Code Ann. §36-2-
318 (2017).

Disclaimers of Liability
While South Carolina does not permit disclaim-
ers for personal injury, an implied warranty may 
disclaim property loss or damage. S.C. Code Ann. 
§36-2-719 (2017). South Carolina also allows the 
exclusion or modification of the implied warranties 
of fitness and merchantability if such disclaimer is 
conspicuous and in writing. In addition, with respect 

to the implied warranty of merchantability in par-
ticular, the disclaimer must refer to the term “mer-
chantability.” S.C. Code Ann. §36-2-316(2) (2017); 
Cooley v. Salopian Indus., Ltd., 383 F. Supp. 1114 
(D.S.C. 1974). In determining whether the disclaimer 
is conspicuous, the bargaining strength and com-
mercial sophistication of the parties is considered. 
Myrtle Beach Pipeline Corp. v. Emerson Elec. Co., 843 
F. Supp. 1027, 1038 (D.S.C. 1993), aff’d, 46 F.3d 1125 
(4th Cir. 1995).

Although the parties may agree to limit the reme-
dies available, these will not control should circum-
stances cause them to fail of their essential purpose. 
S.C. Code Ann. §36-2-719(2) (2017). In that case, the 
full array of statutory remedies will be available. 
Bishop Logging Co. v. John Deere Indus. Equip. Co., 
317 S.C. 520, 532–33, 455 S.E.2d 183, 190 (S.C. Ct. 
App. 1995).

Failure to Mitigate Damages
The plaintiff must take reasonable steps to avoid 
damages that are reasonably avoidable. Newman v. 
Brown, 90 S.E.2d 649, 653 (S.C. 1955); Chastain v. 
Owens-Carolina, Inc., 426 S.E.2d 834, 835 (S.C. Ct. 
App. 1993). However, the law does not require the 
plaintiff to “exert himself unreasonably or to incur 
substantial expense to avoid damages.” Chastain, 
426 S.E.2d at 835. Moreover, it is the defendant’s 
burden to prove that such damages could reasonably 
have been avoided or reduced. Id.

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
See Economic Loss, infra.

Statutes of Limitation
Strict Liability and Negligence

Since there are no separate statutes of limitation 
established for products liability, the general provi-
sions for personal injury, wrongful death, and prop-
erty damage actions must be used. The limitations 
period for such actions is three years. S.C. Code Ann. 
§§15-3-530 (2017), 15-3-535 (2017). The statute of 
limitation begins running on the date that the injury 
is discovered. S.C. Code Ann. §15-3-535. The date 
the injury is discovered is governed by the objective 
standard of when a person of ordinary intelligence 
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and experience would have first discovered an injury. 
Little v. Brown & Williamson Tobacco Corp., 243 F. 
Supp. 2d 480, 486 (D.S.C. 2001).

Breach of Warranty

Although the statute of limitations for general 
breach of contract actions has been shortened to 
three years (see S.C. Code Ann. §15-3-530(1)), the 
six-year limitation period in South Carolina’s Com-
mercial Code governs breach of warranty claims. 
S.C. Code Ann. §36-2-725 (2017); Atlas Food Sys. & 
Servs., Inc. v. Crane Nat’l Vendors, 319 S.C. 556, 558, 
462 S.E.2d 858, 859 (1995).

Statutes of Repose
There is no products liability statute of repose in 
South Carolina.

Useful Safe Life
A manufacturer is not liable for failure of its prod-
uct due to deterioration or ordinary wear and tear 
or misuse. Mickle v. Blackmon, 166 S.E.2d 173, 189 
(S.C. 1969).

If a defect is present at the time of manufacture, 
the passage of time does not immunize the manufac-
turer from liability. Id. at 189. However, the burden 
is on the plaintiff to establish that the defect existed 
at the time of manufacture. Id. When an accident 
occurs shortly after a product’s alteration by the user, 
the previous use of that product for a significant 
period with no mishaps is evidence that the product 
was not unreasonably dangerous at the time of man-
ufacture. Bragg v. Hi-Ranger, Inc., 462 S.E.2d 321, 
329 (S.C. Ct. App. 1995).

Other Common Law Defenses
None of substance.

Other Statutory Defenses
Contributory negligence is not a defense to a breach 
of warranty claim. Wallace v. Owens-Ill., Inc., 389 
S.E.2d 155, 157 (S.C. Ct. App. 1989); Imperial Die 
Casting Co. v. Covil Insulation Co., 216 S.E.2d 532, 
534 (S.C. 1975). However, exclusion or modifica-
tion of warranties and limitation of remedies are 
available under Section 36-2-316 of the South Caro-
lina Code.

Damages and Joint Liability
Compensatory Damages
Personal Injury

A plaintiff is entitled to recover all the damages 
proximately resulting from a defendant’s act. Parr 
v. Gaines, 424 S.E.2d 515, 520 (S.C. Ct. App. 1992). 
Elements of compensable loss include pain and suf-
fering, disfigurement, medical expenses, lost earning 
capacity, and any future damages resulting from 
permanent injuries. Watson v. Wilkerson Trucking 
Co., 136 S.E.2d 286, 291 (S.C. 1964); Campbell v. Hall, 
43 S.E.2d 129, 132 (S.C. 1947) (finding pain and suf-
fering to be “a very material element of damages”); 
Green v. Catawba Power Co., 55 S.E. 125 (S.C. 1904) 
(interpreting punitive damages that a plaintiff is 
liable to suffer as “reasonably certain” to result from 
the injury).

Property Damage

A plaintiff may recover compensation for all losses 
that are the proximate result of the tortfeasor’s 
act. Baldwin v. Postal Tel. Cable Co., 59 S.E. 67 
(S.C. 1907).

Economic Loss

South Carolina follows the economic loss rule: gen-
erally, there is no tort liability for a product defect if 
the damage suffered by the plaintiff is only damage 
to the product itself. Kershaw County Bd. of Educ. 
v. U.S. Gypsum Co., 396 S.E.2d 369, 371 (S.C. 1990); 
see also Sapp v. Ford Motor Co., 687 S.E.2d 47 (S.C. 
2009). When the case involves sophisticated parties 
in a commercial transaction and the product injures 
only itself and not other property belonging to the 
plaintiff, the South Carolina Commercial Code pro-
vides the exclusive rights and remedies under the 
economic loss doctrine. Myrtle Beach Pipeline Corp. 
v. Emerson Elec. Co., 843 F. Supp. 1027 (D.S.C. 1993), 
aff’d, 46 F.3d 1125 (4th Cir. 1995).

In a products liability case, a plaintiff may not 
recover for mere damage to the product itself, even 
pursuant to a breach of warranty claim brought 
under the South Carolina Commercial Code. Wil-
son v. Style Crest Prods., Inc., 627 S.E.2d 733, 737 
(S.C. 2006).

When there is a special relationship between the 
alleged tortfeasor and the injured party, arising 
independently of any contractual duties between the 
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parties, South Carolina state courts have held that 
the breach of that duty will support a tort action for 
purely economic loss. Tommy L. Griffin Plumbing 
& Heating Co. v. Jordon, Jones & Goulding, Inc., 463 
S.E.2d 85, 88 (S.C. 1995). In Palmetto Linen Services, 
Inc. v. U.N.X., Inc., 205 F.3d 126, 128–30 (4th Cir. 
2000), the Fourth Circuit rejected a claim of “special 
relationship” between the parties. The court did not 
recognize a “special relationship” absent a duty of 
care whose breach will support a tort action, such as 
professional duties of engineers or lawyers. The Pal-
metto Linen court then concluded that the economic 
loss rule applied to bar tort recovery where the pri-
mary thrust of the contract was to provide goods, 
although some incidental services may be provided 
as well. Id.

Limitations

Generally, compensatory damages are unlimited in 
products liability actions. However, the South Caro-
lina General Assembly has set a limit of $300,000 on 
recovery for a claim brought against a state agency or 
political subdivision. S.C. Code Ann. §15-78-120(a)
(1) (2017). In addition, the statute provides for a limit 
of $600,000 for all claims arising out of the same 
occurrence. S.C. Code Ann. §15-78-120(a)(2).

Punitive Damages
Insurability

As a general rule, South Carolina courts have held 
that insurers have the right to “limit their liabilities 
and to impose whatever conditions they please on 
their obligations, provided they are not in contraven-
tion of some statutory inhibition or public policy.” 
Rhame v. Nat’l Grange Mut. Ins. Co., 121 S.E.2d 94, 
96 (S.C. 1961). The courts have not addressed the 
issue of whether the exclusion of punitive damages 
from the coverage accorded by liability insurance 
would be against public policy. Automobile liability 
insurance policies, however, are required by statute 
to insure against both actual and punitive damages. 
See S.C. Code Ann. §38-77-30(4). Furthermore, a 
policy that does not limit recovery to actual or com-
pensatory damages, but rather requires the insurer 
to pay “all sums that the insured becomes legally 
obligated to pay,” will be construed to insure against 
punitive damages. Carroway v. Johnson, 139 S.E.2d 
908, 910 (S.C. 1965).

Recoverability

Punitive damages are permissible where the defen-
dant’s conduct was willful, wanton, or in reckless 
disregard of the rights of another. McCourt v. Aber-
nathy, 457 S.E.2d 603, 607 (S.C. 1995); Scoggins v. 
McClellion, 468 S.E.2d 12, 16 (S.C. Ct. App. 1996). In 
addition, “punitive damages are designed to punish 
only behavior that was obviously reckless at the 
time of commission.” Jimenez v. DaimlerChrysler 
Corp., 269 F.3d 439, 450 (4th Cir. 2001). The plaintiff 
must therefore prove conscious wrongdoing by the 
defendant. Mattison v. Dallas Carrier Corp., 947 F.2d 
95, 100 (4th Cir. 1991). However, punitive damages 
will not be sustained in a breach of warranty action 
absent evidence from which it could reasonably 
be inferred that the seller against whom it was 
awarded deliberately intended to furnish the buyer 
with defective goods. Bishop Logging Co. v. John 
Deere Indus. Equip. Co., 455 S.E.2d 183, 193 (S.C. Ct. 
App. 1995).

When the defendant’s breach of an applicable 
safety statute or regulation causes the injury, this 
breach will support a finding of recklessness and an 
award of punitive damages. Seals v. Winburn, 445 
S.E.2d 94, 96 (S.C. Ct. App. 1994). However, there can 
be no punitive damage award without actual dam-
ages, Mack v. Edens, 464 S.E.2d 124, 127 (S.C. Ct. 
App. 1995), or based solely upon a finding of strict 
liability. Ravan v. Greenville County, 434 S.E.2d 296, 
303 (S.C. Ct. App. 1993). In order to recover punitive 
damages, the plaintiff has the burden of proving 
such damages by clear and convincing evidence. S.C. 
Code Ann. §15-33-135 (2017).

In Gamble v. Stevenson, 406 S.E.2d 350, 353–54 
(S.C. 1991), the South Carolina Supreme Court 
established a post-trial procedure to be utilized by 
the state trial judges when reviewing an award of 
punitive damages. The factors to be considered are 
as follows: (1) defendant’s degree of culpability; 
(2) duration of the conduct; (3) defendant’s aware-
ness or concealment; (4) existence of similar past 
conduct; (5) likelihood that the award will deter the 
defendant or others from like conduct; (6) whether 
the award is reasonably related to the harm likely to 
result from such conduct; (7) defendant’s ability to 
pay; and (8) “other factors” deemed appropriate. Id. 
Although there is no mathematical formula by which 
the trial court reviewing the award of punitive dam-
ages can compare it to the actual damages award, 
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the punitive damages must not be grossly dispropor-
tionate to the severity of the offense. Defender Indus., 
Inc. v. Nw. Mut. Life Ins. Co., 809 F. Supp. 400, 412 
(D.S.C. 1992); Gamble, 406 S.E.2d at 354.

In addition to the Gamble factors, courts must 
evaluate an award of punitive damages under the 
guideposts provided in BMW of N. Am., Inc. v. Gore, 
517 U.S. 559 (1996), as applied in State Farm Mut. 
Auto. Ins. Co. v. Campbell, 538 U.S. 408 (2003). James 
v. Horace Mann Ins. Co., 638 S.E.2d 667, 671 (S.C. 
2006); Atkinson v. Orkin Exterminating Co., 604 
S.E.2d 385, 390 (S.C. 2004).

In order to prevent a denial of the defendant’s due 
process rights under the Fifth Amendment, a federal 
court sitting in diversity and applying South Caro-
lina law must incorporate the Gamble factors in its 
instructions to the jury. Barber v. Whirlpool Corp., 
34 F.3d 1268, 1278 (4th Cir. 1994); Mattison v. Dallas 
Carrier Corp., 947 F.2d 95, 109 (4th Cir. 1991).

Effective January 1, 2012, the South Carolina 
Fairness in Civil Justice Act of 2011 introduces a cap 
on punitive damages. “An award of punitive dam-
ages may not exceed the greater of three times the 
amount of compensatory damages awarded to each 
claimant entitled thereto or the sum of five hun-
dred thousand dollars.” S.C. Code Ann. §15-32-530 
(2017). However, the award can be increased to the 
greater of four times compensatory damages or $2 
million dollars should the jury find that the defen-
dant’s wrongful conduct was motivated primarily 
by unreasonable financial gain, or the defendant’s 
actions rise to the level of felony charges. Id. This 
cap on punitive damages does not apply if the plain-
tiff proves that the defendant intended to harm the 
claimant, was convicted of a felony arising out of 
the same act, or acted under the influence of drugs 
or alcohol. Id. If requested by a defendant, claims 
for punitive damages can be tried in a bifurcated 
proceeding, separate from compensatory or nominal 
damages, before the same jury. S.C. Code Ann. §15-
32-520 (2017).

Contribution

Contribution is available by statute. S.C. Code Ann. 
§§15-38-10 to 15-38-70. Under the South Carolina 
Uniform Contribution Among Tortfeasors Act, con-
tribution is permitted once a tortfeasor pays more 
than his pro rata share of the judgment, except for 

cases involving an intentional tort or breach of trust. 
S.C. Code Ann. §15-38-20 (2017).

In 2005, the South Carolina General Assembly 
enacted tort reform legislation that included revision 
of the Uniform Contribution Among Tortfeasors 
Act. The revision affects causes of action arising on 
or after July 1, 2005. The statute applies to “an action 
to recover damages resulting from personal injury, 
wrongful death, or damage to property or to recover 
damages for economic loss or for noneconomic loss 
such as mental distress, loss of enjoyment, pain, suf-
fering, loss of reputation, or loss of companionship 
resulting from tortious conduct.” S.C. Code Ann. 
§15-38-15(A) (2017). Joint and several liability does 
not apply to any defendant whose fault is determined 
to be less than fifty percent (50%) as compared to 
the total of: (1) the fault of all defendants, and (2) the 
comparative fault, if any, of the plaintiff. A defendant 
whose fault is determined to be less than 50 percent 
of the total fault shall be liable only for that percent-
age of the indivisible damages. S.C. Code Ann. §15-
38-15(A). Under the new statute, in cases involving 
more than one defendant, the jury must specify the 
amount of damages and determine the percentage 
of the plaintiff’s fault. S.C. Code Ann. §15-38-15(C)
(1)–(2). Upon motion of any defendant, the jury shall 
render a separate verdict specifying the percentage 
of each defendant’s fault, with the verdict accounting 
for the prior determination of the percentage of the 
plaintiff’s fault. S.C. Code Ann. §15-38-15(C)(3).

“The Uniform Contribution Among Tortfeasors 
Act shall not apply to governmental entities.” S.C. 
Code Ann. §15-38-65 (2017).

Indemnification

The viability of indemnity at common law has not 
been affected by the South Carolina Uniform Con-
tribution Among Tortfeasors Act. S.C. Code Ann. 
§15-38-20(F). To establish a right of indemnification, 
an indemnitee must establish a basis for indem-
nity, either implied in law or expressed in contract, 
Addy v. Bolton, 183 S.E.2d 708, 709 (S.C. 1971), 
because there is no right of indemnity between joint 
tortfeasors who have no legal relationship to each 
other. Scott v. Fruehauf Corp., 396 S.E.2d 354, 358 
(S.C. 1990).

A contractual indemnification provision will be 
upheld, even when the indemnitee was negligent. 
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S.C. Elec. & Gas Co. v. Utils. Constr. Co., 135 S.E.2d 
613, 618 (S.C. 1964).

An implied right of indemnity may exist upon 
consideration of two circumstances: (1) the nature 
of the relationship between the parties (implied 
contractual indemnity); and (2) the varying degree 
of culpability between the parties with respect to the 
loss (implied tort indemnity). Myrtle Beach Pipeline 
Corp. v. Emerson Elec. Co., 843 F. Supp. 1027, 1064 
(D.S.C. 1993), aff’d, 46 F.3d 1125 (4th Cir. 1995) 
(table). For example, indemnity will be implied if 
one person is compelled to pay damages because 
negligence has been imputed to him as a result of a 
tort committed by another. Indemnity is therefore 
usually based upon a specific relationship, such as 
that of an employer and employee, Bell v. Clinton 
Oil Mill, 124 S.E. 7, 12 (S.C. 1924), unless there are 
unique special factors demonstrating that the parties 
intended that the would-be indemnitor bears the 
ultimate responsibility. Myrtle Beach Pipeline Corp., 
843 F. Supp. at 1065.

Joint and/or Several Liability

Common law joint and several liability is codified 
under the South Carolina Uniform Contribution 
Among Tortfeasors Act. S.C. Code Ann. §15-38-
20(A) (2017).

For causes of action arising on or after July 1, 
2005, joint and several liability applies to any defen-
dant whose conduct is 50 percent or more of the total 
fault. S.C. Code Ann. § 15-38-15 (2017). Any other 
defendant is responsible only for its own percentage 
of the total fault. Id. South Carolina apportions the 
percentage of fault among defendants by either the 
jury, or the court if there is no jury, specifying the 
amount of damages and determining the percentage 
of fault of the plaintiff and the amount of recoverable 
damages under applicable rules concerning “com-
parative negligence.” Id.

S.C. Code Ann. §15-38-15(D) permits a defendant 
to assert that another potential tortfeasor, even if not 
a party, contributed to the plaintiff’s alleged injury 
and may be liable for any of the plaintiff’s damages. 
However, even though a defendant may assert that a 
nonparty has contributed to the plaintiff’s injuries, 
South Carolina law does not permit a nonparty to 
be placed on the verdict form, so fault may only be 
allocated between parties in the case. See S.C. Code 
Ann. §15-38-15(C); see also Machin v. Carus Corp., 

799 S.E.2d 468, (S.C. 2017), Smith v. Tiffany, 799 
S.E.2d 479 (S.C. 2017). Upon the motion of at least 
one defendant, the jury or the court will determine 
the percentage of liability attributable to each defen-
dant. S.C. Code Ann. §15-38-15. The total percentage 
of fault to be attributed to both plaintiffs and defen-
dants must be 100 percent. Id.

Liability of Bankrupt or Insolvent Manufacturers

Whether or under what circumstances a bankrupt 
or insolvent party may be held liable for its fault in 
causing harm has not been determined under South 
Carolina law. Pre-existing liabilities are addressed 
by statute. “Any time after one year has elapsed 
since a bankrupt was discharged from his debts… 
the bankrupt, his receiver, trustee or any other 
interested person may apply, upon proof of the bank-
rupt’s discharge, to the court in which a judgment 
was rendered against him or, if rendered in a court 
not of record, to the court of which it has become a 
judgment by docketing it therein for an order direct-
ing the judgment to be cancelled and discharged of 
record.” S.C. Code Ann. §15-35-630 (2017).

Successor Liability

“[I]n the absence of statute, a successor or purchas-
ing company ordinarily is not liable for the debts of 
a predecessor or selling company unless (1) there 
was an agreement to assume such debts, (2) the cir-
cumstances surrounding the transaction warrants 
[sic] a finding of a consolidation or merger of the two 
corporations, (3) the successor company was a mere 
continuation of the predecessor, or (4) the transac-
tion was entered into fraudulently for the purpose of 
wrongfully defeating creditors’ claims.” Simmons v. 
Mark Lift Indus., Inc., 622 S.E.2d 213, 215 (S.C. 2005).

Market Share Liability

The South Carolina federal district court rejected the 
market share theory of liability in Ryan v. Eli Lilly & 
Co., 514 F. Supp. 1004, 1015–19 (D.S.C. 1981).

Elements of Plaintiff’s Case
In a products liability action, a plaintiff must estab-
lish the following three elements, regardless of 
whether the theory under which he seeks recovery 
is strict liability, breach of warranty, or negligence: 
(1) that he was injured by the product; (2) that the 
product, at the time of the accident, was in essen-
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tially the same condition as when it left the hands 
of the defendant; and (3) that the injury occurred 
because the product was in a defective condition 
unreasonably dangerous to the user. Dema v. Shore 
Enters., Ltd., 435 S.E.2d 875, 876 (S.C. Ct. App. 1993); 
Madden v. Cox, 328 S.E.2d 108, 112 (S.C. Ct. App. 
1985), appeal dismissed, 332 S.E.2d 102 (S.C. 1985). 
“A products liability plaintiff must prove the product 
was the proximate cause of the injury sustained.” 
Bray v. Marathon Corp., 588 S.E.2d 93, 95 (S.C. 2003). 
Proximate cause requires proof of both causation in 
fact and legal cause, which is proved by establishing 
foreseeability. Id.

In 2010, the South Carolina Supreme Court clar-
ified that, even though negligence and strict liabil-
ity are not mutually exclusive theories of recovery, 
a failure to prove any one of the elements common 
to all causes of action is fatal to all claims. Bran-
ham v. Ford Motor Co., 701 S.E.2d 5, 9 (2010). “If 
one claim is dismissed and the basis of the dis-
missal rests on a common element shared by the 
companion claim, the companion claim must also 
be dismissed.” Id.

In addition, in a claim of defective design, South 
Carolina courts require a plaintiff to prove that an 
alternative safer design exists and that the alter-
native design is feasible under the circumstances. 
Cohen v. Winnebago Indus., Inc., Nos. 98-1925, 
98-2536, 2000 U.S. App. Lexis 4850, at *13–14 (4th 
Cir. 2000), Branham, 701 S.E.2d at 15–16; Bragg v. 
Hi-Ranger, Inc., 462 S.E.2d 321, 330 (S.C. Ct. App. 
1995). Under a negligence theory, the plaintiff bears 
the additional burden of demonstrating that the 
seller or manufacturer failed to exercise due care. 
Bragg, 462 S.E.2d at 326.

Proof in Strict Liability Actions
South Carolina has legislatively adopted Section 
402A of the Restatement (Second) of Torts, and the 
comments thereto. S.C. Code Ann. §§15-73-10, 15-73-
30 (2017).

Pattern Jury Instructions

See Ralph King Anderson, Jr., South Carolina 
Requests to Charge—Civil, §§32-1 to 32-49 (S.C. Bar, 
Continuing Legal Education Division, 2002).

Design Defect

The plaintiff must establish that the product as 
designed was in a defective condition unreasonably 
dangerous to the user when it left the defendant’s 
control, and that the defect caused the plaintiff’s 
injury. Madden v. Cox, 328 S.E.2d 108, 112 (S.C. 
Ct. App. 1985). The mere fact that a product mal-
functions or that it could be made more safe does 
not demonstrate that it was defective. Bragg v. 
Hi-Ranger, Inc., 462 S.E.2d 321, 328 (S.C. Ct. App. 
1995). Instead, “the exclusive test in a products 
liability design case is the risk-utility test with 
its requirement of showing a feasible alternative 
design.” Branham v. Ford Motor Co., 701 S.E.2d 5, 
14 (S.C. 2010). Under the “risk-utility” test, the fact-
finder balances the utility of the risk inherent in the 
design of the product with the magnitude of the risk 
to determine the reasonableness of the manufactur-
er’s action in designing the product. Claytor v. Gen. 
Motors Corp., 286 S.E.2d 129, 132 (S.C. 1982); Bragg, 
462 S.E.2d at 328.

Manufacturing Defect

The plaintiff must establish that the product as 
manufactured is defective, unreasonably dangerous, 
and was the cause of the injury; the due care of the 
manufacturer is irrelevant. S.C. Code Ann. §15-73-
10 (2017); see also Livingston v. Noland Corp., 362 
S.E.2d 16, 18 (S.C. 1987); Tisdale v. Teleflex, Inc., 612 
F. Supp. 30, 33 (D.S.C. 1985). The applicable test for 
determining whether a product contains a manufac-
turing defect is the “consumer expectation” test. Bra-
nham v. Ford Motor Co., 701 S.E.2d 5, 14 (S.C. 2010). 
Under this test, whether a product is unreasonably 
dangerous is an objective determination “measured 
by the ‘ordinary consumer’ for whom the product 
is designed.” Vaughn v. Nissan Motor Corp., 77 F.3d 
736, 738 (4th Cir. 1996) (applying South Carolina 
law); see also Young v. Tide Craft, Inc., 242 S.E.2d 671, 
680 (S.C. 1978) (quoting cmt. i to Section 402A).

Although the defendant must take the plaintiff 
as he finds him, the plaintiff’s idiosyncratic charac-
teristics have no place in the purely objective deter-
mination of product defectiveness. Vaughn, 77 F.3d 
at 738 (4th Cir. 1996). In other words, it is irrelevant 
whether or not the plaintiff is in fact an “ordinary 
consumer.” Id. However, the plaintiff’s characteris-
tics are relevant to such questions as proximate or 
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intervening cause, or contributory or third-party 
negligence. Id.

Failure to Warn

Plaintiff must establish: (1) the product was sold; 
(2) at time of sale, the manufacturer knew or should 
have known that the product was or was likely to 
be dangerous for the use for which it was supplied 
or manufactured; (3) manufacturer should have 
foreseen that the reasonably prudent user of the 
product would not realize the danger; (4) no warn-
ing, or inadequate warning, was given; (5) absence 
of adequate warning made the product unreasonably 
dangerous; and (6) absence of the warning was the 
proximate cause of damage. Gardner v. Q.H.S., Inc., 
448 F.2d 238 (4th Cir. 1971), cited in Livingston v. 
Noland Corp., 362 S.E.2d 16, 18–19 (S.C. 1987). The 
adequacy of a warning is generally a question for the 
jury. Curcio v. Caterpillar, Inc., 585 S.E.2d 272, 274 
(S.C. 2003).

Defendant has no duty to warn of obvious dan-
gers. Anderson v. Green Bull, Inc., 322 S.C. 268, 270, 
471 S.E.2d 708, 710 (S.C. Ct. App. 1996).

Post-Sale Duties

The South Carolina courts have not addressed 
whether a manufacturer or seller of a product gen-
erally has a post-sale duty to warn consumers upon 
learning of a latent defect in the product. But see Car-
olina Home Builders, Inc. v. Armstrong Furnace Co., 
191 S.E.2d 774, 780 (S.C. 1972) (suggesting a post sale 
duty to warn may exist when product user would 
have altered behavior if notified of the negligent 
manufacture and installation). However, the Court of 
Appeals has held that there is no duty to notify past 
buyers about later developed safety devices or to ret-
rofit those devices if the products were not defective 
at the time they were manufactured or sold. Bragg 
v. Hi-Ranger, Inc., 462 S.E.2d 321, 330–31 (S.C. Ct. 
App. 1995).

Vendor or Distributor

Under strict liability, a plaintiff should be able to 
recover from each entity along the chain of distri-
bution. While the South Carolina Supreme Court 
upheld this general rule in Marchant v. Mitchell 
Distrib. Co., 240 S.E.2d 511 (S.C. 1977), it held that 
the product at issue was not defective and, therefore, 
granted summary judgment in favor of the distribu-

tor. In Marchant v. Lorain Division of Koehring, 251 
S.E.2d 189 (S.C. 1979), a companion case to March-
ant v. Mitchell, the court reversed the grant of sum-
mary judgment in favor of the manufacturer, stating 
that there was sufficient evidence in the record that 
the product might be “defective.”

Proof in Negligence Actions
Pattern Jury Instructions

See Ralph King Anderson, Jr., South Carolina 
Requests to Charge—Civil, §§32-1, -14 to -15, -18 to 
-19, -21 to -25, -27, -29 to -31 (S.C. Bar, Continuing 
Legal Education Division, 2002).

Design Defect

The plaintiff must prove that the product or design 
was in a defective condition unreasonably dangerous 
to the user when it left the control of the defendant, 
and that the defect caused the plaintiff’s injuries. In 
addition, the plaintiff must prove that the manufac-
turer breached its duty to exercise reasonable care 
to adopt a safe design. Madden v. Cox, 328 S.E.2d 
108, 112 (S.C. Ct. App. 1985). “The exclusive test in a 
products liability design case is the risk-utility test 
with its requirement of showing a feasible alternative 
design.” Branham v. Ford Motor Co., 701 S.E.2d 5, 14 
(S.C. 2010).

Manufacturing Defect

Plaintiff must establish that the defendant’s failure 
to adequately inspect, and the resultant manufactur-
ing defect, proximately caused the plaintiff’s injury. 
Gasque v. Heublein, Inc., 315 S.E.2d 556, 560 (S.C. 
Ct. App. 1984). The applicable test for determining 
whether a product contains a manufacturing defect 
is the “consumer expectation” test. Branham v. Ford 
Motor Co., 390 S.C. 203, 220, 701 S.E.2d 5, 14 (2010).

Failure to Warn

A manufacturer is under a duty to make proper 
tests, give adequate warning, and in general protect 
the public from potential damages associated with 
the manufacture and sale of hazardous materials. 
Gonzalez v. Va.-Carolina Chem. Co., 239 F. Supp. 
567, 572 (D.S.C. 1965). The warning given must be 
commensurate with the potential danger. Griffin v. 
Planters Chem. Corp., 302 F. Supp. 937, 944 (D.S.C. 
1969). However, a manufacturer has no duty to 
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notify previous purchasers of its products about 
later developed safety devices, if the products were 
non-defective under standards existing at the time 
of manufacture or sale. Bragg v. Hi-Ranger, Inc., 462 
S.E.2d 321, 331 (S.C. Ct. App. 1995).

Finally, in each case the plaintiff must establish 
that the defendant’s failure to warn was the proxi-
mate cause of injury. Griffin, 302 F. Supp. at 944.

Vendor or Distributor

A vendor or distributor of a product is liable to all 
whom it should expect will use it, or be endangered 
by its use, if: (1) it knows or has reason to know that 
the product is or is likely to be dangerous for the use 
for which it is supplied; (2) it lacks reason to believe 
that user will realize the potential danger; and (3) it 
fails to exercise reasonable care to inform of its dan-
gerous condition or of the facts which make it likely 
to be dangerous. Gardner v. Q.H.S., Inc., 448 F.2d 
238, 242 (4th Cir. 1971).

Evidence
Qualification of Expert Witness
A witness is qualified as an expert by knowledge, 
skill, experience, training, or education. Rule 702 
of the South Carolina Rules of Evidence. South Car-
olina has refused to specifically adopt the Daubert 
analysis for admissibility of scientific evidence. State 
v. Council, 515 S.E.2d 508, 518 (S.C. 1999). In South 
Carolina state courts, the standard for admitting 
scientific expert testimony is “the degree to which 
the trier of fact must accept, on faith, scientific 
hypotheses not capable of proof or disproof in court 
and not generally accepted outside the courtroom.” 
State v. Jones, 259 S.E.2d 120, 124 (S.C. 1979) (quot-
ing People v. Marx, 54 Cal. App. 3d 100, 110–11 (Cal. 
Ct. App. 1975). South Carolina state courts apply 
this standard using several factors which include: 
(1) the publications and peer review of the technique; 
(2) prior application of the method to the type of 
evidence involved in the case; (3) the quality control 
procedures used to ensure reliability; and (4) the 
consistency of the method with recognized scientific 
laws and procedures. Watson v. Ford Motor Co., 699 
S.E.2d 169, 177 (S.C. 2010) (citing State v. Council, 
515 S.E.2d at 517).

Spoliation of Evidence
South Carolina gives trial courts broad discretion in 
sanctioning parties for losing or destroying evidence. 
Kershaw County Bd. of Educ. v. U.S. Gypsum Co., 396 
S.E.2d 369, 372 (S.C. 1990). A jury may be permitted 
to infer that lost or destroyed evidence is adverse to 
the party that lost or destroyed it. Welch v. Gibbons, 
46 S.E.2d 147, 151 (S.C. 1948).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service upon a corporation, partnership, or unin-
corporated association is made by delivering a 
copy of the summons and complaint to an officer, a 
managing partner or general agent, or to any other 
agent authorized by appointment or by law to receive 
service of process. S.C. R. Civ. P. 4(d)(3). Service is 
permitted on foreign corporations under Section 
15-9-240 of the South Carolina Code. The South 
Carolina long arm statute (S.C. Code Ann. §36-2-803 
(2017)) applies, and extends as far as principles of 
constitutional due process allow. Atl. Soft Drink Co. 
v. S.C. Nat’l Bank, 336 S.E.2d 876, 878 (S.C. 1985).

Rule 3 of the South Carolina Rules of Civil Pro-
cedure was amended in 2003 to provide that the 
limitations period is tolled if the summons and 
complaint are filed and “actually served within 120 
days after filing with the clerk.” S.C. R. Civ. P. 3(b)(2). 
Under the pre-amendment version of Rule 3, both 
filing and service were required to be effected prior 
to the running of the statute of limitations. See Blyth 
v. Marcus, 470 S.E.2d 389, 391 (S.C. Ct. App. 1996).

Answer Time
The complaint must be answered thirty days after 
service, unless the court directs otherwise, when 
service of process is made pursuant to Rule 4(e). 
S.C. R. Civ. P. 12(a). The time for answering may be 
extended, by written agreement between counsel, for 
an additional period not to exceed thirty days. S.C. 
R. Civ. P. 6(b).

Particularity with Which Affirmative 
Defenses Must Be Raised
The defendant must set forth affirmatively defenses 
such as “accord and satisfaction, arbitration and 
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award, assumption of risk, condonation, contribu-
tory negligence, discharge in bankruptcy,… and any 
other matter constituting an avoidance or affirma-
tive defense.” S.C. R. Civ. P. 8(c).
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