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South Dakota

By Gregory J. Erlandson

Restatement (Third) of Torts: 
Products Liability
South Dakota still relies on Section 402A of the 
Second Restatement of Torts and has not addressed 
adoption of any of the provisions of the Third 
Restatement. “Although we have not formally 
adopted the Restatement (Third) of Torts: Products 
Liability (Am. Law Inst. 1998), it similarly imposes 
strict liability for defective design ‘when the fore-
seeable risks of harm posed by the product could 
have been reduced or avoided by the adoption of a 
reasonable alternative design…, and the omission 
of the alternative design renders the product not rea-
sonably safe.’ Thus, both the Restatement (Second) 
and Restatement (Third) rule contemplate a causal 
relationship between two elements: a defect must 
“make” or “render” a product unreasonably dangers 
(not reasonably safe).” Karst v. Shur-Co., 2016 S.D. 35, 
¶10, 878 N.W.2d 604, 610.

Available Defenses
Assumption of Risk
It is well established in South Dakota that assump-
tion of the risk is a defense to a claim of strict 
products liability. Wangsness v. Builders Cashway, 
Inc., 2010 S.D. 14, 779 N.W.2d 136, 140. A plaintiff 
assumes the risk when he is “aware the product 
is defective, knows the defect makes the product 
unreasonably dangerous, has reasonable opportu-
nity to elect whether to expose himself to the danger, 
and nevertheless proceeds to make use of the prod-
uct.” Smith v. Smith, 278 N.W.2d 155, 161 (S.D.1979). 
“A person is deemed to have appreciated the risk ‘if 
it is the type of risk that no adult of average intelli-
gence can deny.’” Duda v. Phatty McGees, Inc., 2008 
SD 115, ¶13, 758 N.W.2d 754, 758. The plaintiff must 
have knowledge of the specific defect and risk posed 
rather than simple generalized knowledge that he 
has entered a zone of danger. Novak v. Navistar Int’l 
Transp. Corp., 46 F.3d 844, 848–49 (8th Cir. 1995). 

“Assumption of the risk may be used as an affirma-
tive defense under either a strict liability theory or 
a breach of warranty claim or both.” Comment to 
South Dakota Pattern Jury Instructions (S.D.P.J.I.) 
20-120-90.

Comparative Fault/Contributory Fault
Strict Liability

Contributory negligence is not available to bar recov-
ery in strict liability cases. See Berg v. Sukup Mfg. Co., 
355 N.W.2d 833 (S.D. 1984); S.D.P.J.I. 20-120-90.

Negligence

Contributory negligence is a complete bar to recov-
ery in negligence actions. S.D. Codified Laws §20-
9-1. However, if the plaintiff’s negligence is slight in 
comparison with the negligence of the defendant, 
damages are only reduced in proportion to the 
amount of plaintiff’s contributory negligence. S.D. 
Codified Laws §20-9-2. Contributory negligence 
is conduct for which the plaintiff is responsible, 
amounting to a breach of duty which the law 
imposes upon persons to protect themselves from 
injury, and which, concurring and cooperating 
with actionable negligence for which defendant is 
responsible, contributed to the injury complained of 
as a proximate cause. Gerlach v. Ethan Coop Lumber 
Ass’n, 478 N.W.2d 828 (S.D. 1991).

Seat Belts—Failure to Use
Seat belt use is required for operators and front 
seat passengers of a passenger vehicle operated on a 
public highway. S.D. Codified Laws §32-38-1. Failure 
to use a seat belt does not constitute contributory 
negligence, comparative negligence, or assumption 
of risk, and evidence of non-use is not admissible on 
the issue of injuries or mitigation of damages. S.D. 
Codified Laws §32-38-4.
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Misuse of Product
In an action against the seller of defective product, 
the user’s conduct will bar recovery where he mis-
uses the product, i.e., uses the product in a manner 
or purpose other than that for which it was manu-
factured. Smith v. Smith, 278 N.W.2d 155, 159–61 
(S.D. 1979). Misuse does not bar recovery if it was 
foreseeable. Zacher v. Budd Co., 396 N.W.2d 122, 
140–41 (S.D. 1986); S.D.P.J.I. 20-120-60.

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
No manufacturer, assembler, or seller is strictly 
liable for damages where a proximate cause of the 
injury was an alteration of the product under the fol-
lowing circumstances:

1) The alteration was subsequent to manufac-
ture, assembly, or sale of the product;

2) The alteration modified the purpose, 
use, function, design, or manner of use 
from that originally designed, tested, or 
intended by the manufacturer, assembler, 
or seller; and

3) The alteration was not foreseeable and it 
was not foreseeable that the product would 
be rendered unsafe.

S.D. Codified Laws §20-9-10. See also Peterson v. 
Safway Steel Scaffolds Co., 400 N.W.2d 909, 913–14 
(S.D. 1987) (describing such alterations as consumer- 
created manufacturer immunity).

Unavoidably Unsafe Products
There are no South Dakota cases that discuss this 
possible defense. A jury instruction on “unavoidably 
unsafe products” comes from Restatement of Torts 
§402A comment k. See Karst v. Shur-Co., 2016 S.D. 
35, ¶11, 878 N.W.2d 604, 611 (reasoning the jury 
instruction on “unreasonably dangerous” prod-
ucts was instead taken from comment i of §402A). 
However, Justice Kern in her dissenting opinion 
reasoned, it is comment k of §402A Restatement 
(Second) of Torts which indicates that a product 
may be dangerous without being unreasonably dan-
gerous. See Karst v. Shur-Co., 2016 S.D. 35, ¶45, 878 
N.W.2d 604, 620 (KERN, J. dissenting). Therefore, an 

instruction on comment k §402A is an affirmative 
defense. Id. “[T]o avail themselves of a comment k 
instruction, a defendant must show that the product 
is incapable of being made safe; that the product 
was properly prepared and marketed; and that the 
product was accompanied by a proper warning.” Id. 
(quoting Am. L. Prod. Liab. 3d §17:34).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
There is no duty to warn if the danger is obvious. 
Brech v. J.C. Penney Co., 532 F. Supp. 916 (D.S.D. 
1982), aff’d, 698 F.2d 332 (8th Cir. 1983); Berg v. 
Sukup Mfg. Co., 355 N.W.2d 833 (S.D. 1984). See 
“Assumption of Risk,” supra.

Informed Intermediary
The South Dakota courts have not ruled on the 
informed, or learned, intermediary doctrine. The 
only reference to the doctrine is contained in McHel-
haney v. Eli Lilly & Co., 575 F. Supp. 228 (D.S.D. 
1983), in which the court simply described the role of 
the physician with regard to the prescribing of drugs.

Sealed Containers
Although there are no cases regarding sealed con-
tainers, Section 20-9-9 of the South Dakota Codified 
Laws absolves a distributor, wholesaler, dealer, or 
retail seller of a product which is alleged to contain 
or possess a latent defective condition unreason-
ably dangerous to the buyer. However, if the dis-
tributor, wholesaler, dealer, or retail seller is also 
the manufacturer or assembler, or knew or should 
have known of the defective condition of the final 
product, Section 20-9-9 immunity is not available as 
a defense.

Fault of Others
Concerning misuse by a third party, the South 
Dakota Supreme Court has cited with approval the 
principle that “where there exists both a design 
defect and misuse of the product, and it is assumed 
that each contributes to an accident, the misuse of 
the product is not an intervening cause if the misuse 
was foreseeable.” Zacher v. Budd Co., 396 N.W.2d 
122, 135 (S.D. 1986). By implication, then, if the mis-
use is not foreseeable, it is an intervening cause even 
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though it combines with a product defect in causing 
an accident.

A retailer or other seller paying judgment to an 
injured party in a warranty action is entitled to 
indemnity from the manufacturer who sold the 
product to the retailer or seller with a similar war-
ranty. However, where there was an express war-
ranty by a distributor, that distributor is not entitled 
to indemnity from the manufacturer for damages 
resulting from the distributor’s breach of warranty. 
Drier v. Perfection, Inc., 259 N.W.2d 496, 507–08 
(S.D. 1977).

A seller of ammonium sulfate for use in fertilizer 
did not have a duty to inspect the trucks used by 
company that transported the ammonium sulfate, 
and thus seller could not liable to cooperative for 
negligence in failing to discover that the trucks 
allegedly contained rye that in turn allegedly con-
taminated the fertilizer as it was the duty of com-
pany, as the carrier, to ensure a properly cleaned 
truck. Jorgensen Farms, Inc. v. Country Pride Corp., 
Inc., 2012 S.D. 78, 824 N.W.2d 410.

There are no South Dakota Supreme Court cases 
on the issue of whether an employer may be joined 
in light of workers’ compensation immunity. S.D. 
Codified Laws §62-3-2. Federal courts interpreting 
South Dakota law have held that the employer may 
not be liable for contribution but may be required to 
indemnify a third party. See Harn v. Standard Eng’g 
Co., 416 F. Supp. 1168 (D.S.D. 1976) (citing Kessler 
v. Bowie Mach. Works, Inc., 501 F.2d 617 (8th Cir. 
1974)); Highway Constr. Co. v. Moses, 483 F.2d 812 
(8th Cir. 1973).

If the court enters judgment against any party 
on the basis of joint and several liability, any 
party who is allocated less than 50 percent of the 
total fault allocated to all the parties may not be 
jointly liable for more than twice the percentage 
of fault allocated to that party. S.D. Codified Laws 
§15-8-15.1.

Preemption
Federal and state seed acts do not preempt a seed 
buyer’s warranty claims under the Uniform Com-
mercial Code. Schmaltz v. Nissen, 431 N.W.2d 657, 
660 (S.D. 1988).

Compliance with Standards
Strict Liability

Compliance with standards is probably not a 
defense. Compliance with standards is relevant, 
but not conclusive, evidence that the product is not 
defective or unreasonably dangerous. Brech v. J.C. 
Penney Co., 532 F. Supp. 916 (D.S.D. 1982), aff’d, 698 
F.2d 332 (8th Cir. 1983). It is the unreasonableness 
of the condition of the product, not the unreason-
ableness of the conduct of the defendant, that cre-
ates liability. Peterson v. Safway Steel Scaffolds Co., 
400 N.W.2d 909, 912 (S.D. 1987). See also S.D.P.J.I. 
20-120-80 (stating that the exercise of reasonable 
care is not a defense to a strict liability claim).

Negligence

Industry standards are merely a minimal standard 
that may be considered as probative evidence of neg-
ligence. Zacher v. Budd Co., 396 N.W.2d 122, 133–34 
(S.D. 1986).

Government Contractor Defense
There is no case law that recognizes this defense in 
South Dakota.

State-of-the-Art
In any products liability action based upon negli-
gence or strict liability, whether the design, man-
ufacture, inspection, testing, packaging, warning, 
or labeling was in conformity with the generally 
recognized and prevailing state-of-the-art existing at 
the time the specific product involved was first sold 
to any person not engaged in the business of selling 
such a product, may be considered in determining 
the standard of care, whether the standard of care 
was breached, or whether the product was in a defec-
tive condition or unreasonably dangerous to the 
user. S.D. Codified Laws §20-9-10.1. See also Zacher 
v. Budd Co., 396 N.W.2d 122 (S.D. 1986); S.D.P.J.I. 
150-12-1 and 150-12-2.

In an action based on strict liability, the state-of-
the-art may be considered in determining whether 
the product was defective or unreasonably danger-
ous to the user. S.D. Codified Laws §20-9-10.1. In 
an action based on negligence, state-of-the-art may 
be considered in determining the standard of care 
and whether the standard of care was breached. S.D. 
Codified Laws §20-9-10.1.
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Privity of Contract
Lack of privity is an available defense in an action 
for breach of implied warranty. Pearson v. Franklin 
Labs., Inc., 254 N.W.2d 133, 138–39 (S.D. 1977). Lack 
of privity is not, however, an available defense in 
strict liability. Id.; Holmes v. Wegman Oil Co., 492 
N.W.2d 107 (S.D. 1992); see also Restatement (Sec-
ond) of Torts §402A, comment l.

Privity, however, is not a requirement in products 
liability actions premised on fraudulent conceal-
ment. Holmes v. Wegman Oil Co., 492 N.W.2d 107 
(S.D. 1992) (citing S.D. Codified Laws §20-10-2(3)).

Disclaimers of Liability
Disclaimers must meet stringent requirements of the 
Uniform Commercial Code and not be unconscio-
nable. Rynders v. E.I. Du Pont de Nemours & Co., 21 
F.3d 835 (8th Cir. 1994). In property damage cases 
not involving bodily injury, the manufacturer may 
properly disclaim liability under the UCC. S.D. Codi-
fied Laws §57A-2-316. Disclaimers are valid as long as 
they are not unconscionable. Durham v. Ciba- Geigy 
Corp., 315 N.W.2d 696, 700–01 (S.D. 1982), Hanson v. 
Funk Seeds International, 373 N.W.2d 30, 34–35 (S.D. 
1985), and Schmaltz v. Nissen, 431 N.W.2d 657, 662–
63 (S.D. 1988), all involve unconscionable disclaim-
ers in agricultural products. Warranty disclaimers 
and limitations on consequential damages were not 
unconscionable in the sale of a farm tractor because 
the terms were not unconscionable at the time the 
contract was made. Johnson v. John Deere Co., 306 
N.W.2d 231 (S.D. 1981).

Failure to Mitigate Damages
A tortfeasor is not obligated to compensate for 
disability that exists because of the injured party’s 
failure to exercise ordinary prudence in obtaining 
medical treatment. S.D.P.J.I. 50-140-10. The burden 
of proving failure to mitigate is on the defendant.

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
Recovery may be had for damage to property/prod-
uct itself under warranty theories. However, eco-
nomic loss is not recoverable under tort theories of 
negligence and strict liability. Agristor Leasing Corp. 
v. Spindler, 656 F. Supp. 653 (D.S.D. 1987) (cited with 

approval in City of Lennox v. Mitek Indus., Inc., 519 
N.W.2d 330 (S.D. 1994)).

Substantial Unforeseeable 
Changes to Product
A complete defense to strict liability exists if there 
was a substantial unforeseeable change in the prod-
uct, and such change was the cause of the defect in 
the product. S.D.P.J.I. 20-120-50. Peterson v. Safway 
Steel Scaffolds Co., 400 N.W.2d 909 (S.D. 1987).

Statutes of Limitation
The statute of limitation for personal injury caused 
by negligence is three years. S.D. Codified Laws §15-
2-14(3). An action against a manufacturer, lessor or 
seller of a product, regardless of the substantive legal 
theory upon which the action is brought, may be 
commenced only within three years of the date when 
the injury occurred, became known, or should have 
become known to the injured party. S.D. Codified 
Laws §15-2-12.2. See also BNSF Ry. Co. v. L.B. Foster 
Co., 917 F. Supp. 2d 959, 975 (D. Neb. 2013) (applying 
SD law).

Statutes of Repose
The former statute of repose, S.D. Codified Laws §15-
2-12.1, was repealed by the legislature in 1985.

Useful Safe Life
There are no South Dakota cases that have inter-
preted this defense.

Other Defenses
None of substance.

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury cases, any type of bodily or phys-
ical injury, mental anguish, or emotional distress 
and economic loss may be recovered. In wrongful 
death cases, the jury may award such damages as are 
proportionate to the pecuniary injury resulting from 
such death to the persons for whose benefit such 
action shall be brought. S.D. Codified Laws §21-5-7.
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Limitations

There are no statutory limitations on the maximum 
compensatory damages recoverable in products lia-
bility actions.

Punitive Damages
Insurability

As a general rule, it is against public policy to allow 
the insured wrongdoer to shift the burden of pay-
ment of punitive damages to its insurer. City of 
Fort Pierre v. United Fire & Cas. Co., 463 N.W.2d 
845 (S.D. 1990). Following Fort Pierre, the South 
Dakota Supreme Court referred to its statement as 
dicta, and reserved a determination on the public 
policy of insuring punitive damages to another time. 
Dairyland Ins. Co. v. Wyant, 474 N.W.2d 514, 516 
(S.D. 1991).

Recoverability

Punitive damages may be awarded in products lia-
bility lawsuits where the defendant has been guilty 
of oppression, fraud, or malice, actual or presumed. 
S.D. Codified Laws §21-3-2. A federal district court 
applying South Dakota law previously held that 
punitive damages are recoverable upon proof of con-
duct that indicates a wanton and reckless disregard 
of rights. Smith v. Mont.- Dakota Utils., 575 F. Supp. 
265, 267 (D.S.D. 1983). The South Dakota Supreme 
Court, however, in a later non- product liability case 
held that one seeking punitive damages must show 
malice on the part of the party from whom damages 
are sought. Yankton Prod. Credit Ass’n v. Jensen, 416 
N.W.2d 860, 863 (S.D. 1987); Holmes v. Wegman Oil 
Co., 492 N.W.2d 107 (S.D. 1992). See Roth v. Farner- 
Bocken Co., 667 N.W.2d 651 (S.D. 2003), for discus-
sion of excessiveness of punitive damages.

South Dakota follows the general rule that puni-
tive damages are not allowed absent an award of 
compensatory damages. Brech v. J.C. Penney Co., 698 
F.2d 332 (8th Cir. 1983); Johnson v. Kirkwood, Inc., 
306 N.W.2d 640 (S.D. 1981).

In any claim alleging punitive or exemplary dam-
ages, before any discovery relating thereto may be 
commenced and before any such claim may be sub-
mitted to the finder of fact, the court shall find, after 
a hearing and based upon clear and convincing evi-
dence, that there is a reasonable basis to believe that 
there has been willful, wanton, or malicious conduct 

on the part of the party claimed against. S.D. Codi-
fied Laws §21-1-4.1. Vreugdenhil v. First Bank of S.D., 
467 N.W.2d 756 (S.D. 1991); Hofer v. Mack Trucks, 
Inc., 981 F.2d 377 (8th Cir. 1992).

Punitive damages may not be recovered in a 
wrongful death action. Bethel v. Janis, 597 F. Supp. 
56, 58–59 (D.S.D. 1984).

Contribution
Contribution is available by statute under the South 
Dakota version of the Uniform Contribution Among 
Tortfeasors Act, S.D. Codified Laws §15-8-11 et seq.

If a plaintiff sues defendants as joint tortfeasors 
and settles with them, they are joint tortfeasors. 
Thus, a settling party can become a joint tortfeasor 
without having been judicially determined to be 
liable or at fault. Schick v. Rodenburg, 397 N.W.2d 
464, 467 (S.D. 1986). A settling defendant is entitled 
to a pro tanto, not a pro rata, reduction of the verdict 
by the monetary amount paid to the plaintiff by 
the settling defendants if the jury returns a general 
verdict that does not apportion liability among the 
judgment defendants. Carr v. Korkow Rodeos, Inc., 
788 F.2d 485, 489–90 (8th Cir. 1986).

Indemnification
Indemnification is available in products liability 
actions. Shaffer v. Honeywell, Inc., 249 N.W.2d 251, 
260 (S.D. 1976); Drier v. Perfection, Inc., 259 N.W.2d 
496, 507–09 (S.D. 1977).

Joint and/or Several Liability
See “Contribution,” supra.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern instructions are available for products liabil-
ity actions, but they are merely suggestions for the 
trial courts and are not binding. S.D.P.J.I. 20-120-10 
et seq.

Design or Manufacturing Defect

South Dakota has adopted the strict liability doctrine 
set forth in Section 402A of the Restatement (Sec-
ond) of Torts: “One who sells any product in a defec-
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tive condition unreasonably dangerous to the user or 
consumer or to his property is subject to liability for 
physical harm thereby caused to the ultimate user or 
consumer.” Peterson v. Safway Steel Scaffolds Co., 400 
N.W.2d 909, 911 (S.D. 1987). Strict liability requires 
that the product be defective and unreasonably dan-
gerous. Peterson v. Safway Steel Scaffolds Co., 400 
N.W.2d 909 (S.D. 1987). A product is defective when 
it fails to perform reasonably and safely the function 
for which it was intended. Shaffer v. Honeywell, Inc., 
249 N.W.2d 251 (S.D. 1976).

Failure to Warn

See “Proof in Negligence Actions,” infra. The neg-
ligence standard may also apply to strict liability 
actions. Where a manufacturer or seller has reason 
to anticipate that danger may result from a partic-
ular use of its product and it fails to give adequate 
warning of such danger, the product sold without 
such warning is in a defective condition within 
the strict liability doctrine. Jahnig v. Coisman, 283 
N.W.2d 557 (S.D. 1979).

An otherwise properly manufactured and well 
designed product may be found to be defective with-
out an adequate warning. Peterson v. Safway Steel 
Scaffolds Co., 400 N.W.2d 909, 912 (S.D. 1987).

Post-Sale Duties

In Novak v. Navistar International’ Transportation. 
Corp., 46 F.3d 844 (8th Cir. 1995), the court, relying 
on Peterson v. Safway Steel Scaffolds Co., 400 N.W.2d 
909 (S.D. 1987), and Holmes v. Wegman Oil Co., 492 
N.W.2d 107 (S.D. 1992), held that a jury should be 
instructed that a manufacturer has a duty to give 
adequate warnings of dangers inherent in the prod-
uct’s use that defendant learns of after sale.

Vendor or Distributor

See “Design or Manufacturing Defect” and “Failure to 
Warn,” supra. Used product merchants who rebuild 
or recondition goods are subject to strict liability. 
Crandell v. Larkin & Jones Appliance Co., 334 N.W.2d 
31 (S.D. 1983). However, strict liability will not attach 
to a seller who simply takes in used goods and resells 
them unless the distributor, wholesaler, dealer, or 
retail seller knew, or in the exercise of ordinary care, 
should have known, of the defect. Wynia v. Richard- 
Ewing Equip. Co., 17 F.3d 1084 (8th Cir. 1994) 
(relying upon S.D. Codified Laws §20-9-9). See also 

Peterson v. Safway Steel Scaffolds Co., 400 N.W.2d 
909 (S.D. 1987).

Proof in Negligence Actions
Pattern Jury Instructions

Pattern jury instructions are available. See S.D.P.J.I. 
20-120-10 et seq.

Design or Manufacturing Defect

A manufacturer has a duty to use ordinary care in 
the design of products. This means the design will 
fairly meet the uses which can be reasonably antici-
pated. S.D.P.J.I. 20-130-30.

“To establish liability in negligence for defective 
product design or manufacture, a plaintiff must show 
that the defendant failed to use the amount of care in 
designing or manufacturing the product that a rea-
sonably careful designer or manufacturer would use 
in similar circumstances to avoid exposing others to 
a foreseeable risk of harm.” Burley v. Kytec Innovative 
Sports Equip., Inc., 2007 S.D. 82, 737 N.W.2d 397, 407 
(citing Restatement Second of Torts §395). “To deter-
mine whether the designer or manufacturer used rea-
sonable care, one must balance what the designer or 
manufacturer knew or should have known about the 
likelihood and severity of potential harm from the 
product against the burden of taking safety measures 
to reduce or avoid the harm.” Id.

Failure to Warn

A manufacturer (or seller) who knows, or by the ex-
ercise of ordinary care should know, that a product 
is potentially dangerous to users, has a duty to give 
adequate warning of such danger where an injury to 
a user in the absence of an adequate warning can be 
reasonably anticipated. Failure to warn in those cir-
cumstances constitutes negligence. There is no duty 
to warn, however, if the danger or potentiality of dan-
ger is obvious or is actually known to the injured per-
son. Jahnig v. Coisman, 283 N.W.2d 557 (S.D. 1979); 
Berg v. Sukup Mfg. Co., 355 N.W.2d 833 (S.D. 1984).

Vendor or Distributor

One who represents as his own product, a product 
manufactured by another, has the same duty of 
care as that of the manufacturer. Engberg v. Ford 
Motor Co., 205 N.W.2d 104 (S.D. 1973), and S.D.P.J.I. 
20-130-90.
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Evidence
The existence of a “defect” or “proximate cause” may 
be established by circumstantial evidence. Kreager 
v. Blomstrom Oil Co., 379 N.W.2d 307 (S.D. 1985); 
Fa jardo v. Cammack, 322 N.W.2d 873 (S.D. 1982). 
O’Neal v. Remington Arms Co., LLC, 913 F. Supp. 2d 
736, 740 (D.S.D. 2012)

Circumstantial evidence can be the exclusive 
method of proving the elements of a strict liability 
claim. “No specific defect need be shown if the evi-
dence, direct or circumstantial, permits the infer-
ence that the accident was caused by a defect.” Id. 
(citing Crandell v. Larkin & Jones Appliance Co., Inc., 
334 N.W.2d 31, 34 (S.D. 1983)).

Qualification of Expert Witness
South Dakota has adopted the test set forth in 
Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 
U.S. 579 (1993). See State v. Hofer, 512 N.W.2d 482 
(S.D. 1994). A person with credentials and experi-
ence in product instructions and warnings for other 
products had the qualifications to render opinions 
regarding the instructions and warnings for product 
at issue, even if different from other product. Burley 
v. Kytec Innovative Sports Equip., Inc., 2007 S.D. 82, 
737 N.W.2d 397.

Spoliation of Evidence
South Dakota has recognized that a spoliation 
instruction may be appropriate in a products lia-
bility case where it is determined the evidence was 
unavailable as a result of bad faith or intentional 
conduct. First Premier Bank v. Kolcraft Enters., Inc., 
686 N.W.2d 430 (S.D. 2004) (finding error when trial 
court gave spoliation instruction against plaintiff) 
superseded by rule, Karst v. Shur-Co., 2016 S.D. 35, 
878 N.W.2d 604 (A jury instruction on the risk- 
utility test and consumer expectation test must both 
be given to the jury under Restatement (Second) and 
(Third) of Torts).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
A summons may be served by the sheriff, constable, 
or an elector in the county where service is to be 
made. S.D. Codified Laws §15-6-4(c).

Personal service may be on the defendant per-
sonally. S.D. Codified Laws §15-6-4(d). If the action 
is against a corporation, service may be upon the 
president or other head of the corporation, secretary, 
cashier, treasurer, director or managing or registered 
agent. S.D. Codified Laws §15-6-4(d)(1).

Summons shall be served by delivering a copy 
thereof. If the sheriff certifies that he cannot find an 
officer, director, or agent of a corporation, service 
can be made by leaving a copy of the summons and 
complaint at any corporate office in state. S.D. Codi-
fied Laws §15-6-4(d)(1).

Service can also be made by leaving a copy at 
the defendant’s home, or in the case of a corporate 
defendant, at the corporate office, with a resident of 
the home or an employee over fourteen years of age. 
S.D. Codified Laws §15-6-4(e).

Service may also be made by publication, Section 
15-9-7 of the South Dakota Codified Laws, or by mail 
with an admission of service. S.D. Codified Laws 
§15-6-4(i).

Service upon a foreign corporation may be made 
upon the Secretary of State. S.D. Codified Laws 
§47-14B-21.

Answer Time
Thirty days after service. S.D. Codified Laws 
§15-6-4(a).

Particularity with Which Affirmative 
Defenses Must Be Raised
Assumption of risk, contributory negligence, release, 
statute of limitations, and other affirmative defenses 
must be set forth in pleading to a preceding plead-
ing. S.D. Codified Laws §15-6-8(c).

Venue
Venue is proper in county in which damage was 
inflicted or cause of action arose. S.D. Codified Laws 
§15-5-8.
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