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I n 1978, the Tennessee General Assembly enacted 
the Tennessee Products Liability Act, which is 

codified at Sections 29-28-101 to 29-28-108 of the 
Tennessee Code Annotated. The Act broadly defines 
a products liability action to include:

[A]ll actions based upon the following theo-
ries: strict liability in tort; negligence; breach 
of warranty, express or implied; breach of or 
failure to discharge a duty to warn or instruct, 
whether negligent, or innocent; misrepre-
sentation, concealment, or nondisclosure, 
whether negligent, or innocent; or under any 
other substantive legal theory in tort or con-
tract whatsoever.

Tenn. Code Ann. §29-28-102(6).
The Act allows recovery for injuries caused 

either by a product in a “defective condition” or an 
“unreasonably dangerous” product. Tenn. Code Ann. 
§29-28-105(a).

A defective condition is defined as “a condition of 
a product that renders it unsafe for normal or antic-
ipatable handling and consumption.” Tenn. Code 
Ann. §29-28-102(2).

An unreasonably dangerous product is defined 
as that which is “dangerous to an extent beyond 
that which would be contemplated by the ordinary 
consumer who purchases it, with the ordinary 
knowledge common to the community as to its char-
acteristics, or that the product because of its danger-
ous condition would not be put on the market by a 
reasonably prudent manufacturer or seller, assuming 
that the manufacturer or seller knew of its danger-
ous condition.” Tenn. Code Ann. §29-28-102(8).

The Tennessee Supreme Court has recognized 
that the definition of “unreasonably dangerous” 
provides two distinct tests for determining whether 
a product is unreasonably dangerous: the “consumer 
expectation” test and the “prudent manufacturer” 
test. Brown v. Crown Equip. Corp., 181 S.W.3d 268, 
282 (Tenn. 2005) (citing Ray ex rel. Holman v. BIC 

Corp., 925 S.W.2d 527 (Tenn. 1996)). Under the con-
sumer expectation test, for a product to be deemed 
unreasonably dangerous it must be “dangerous to an 
extent beyond that which would be contemplated by 
the ordinary consumer who purchases it, with the 
ordinary knowledge common to the community as 
to its characteristics.” Ray, 925 S.W.2d at 530.

Under the prudent manufacturer test, knowledge 
of the product condition is imputed to the man-
ufacturer. The test then asks whether, given this 
knowledge, a prudent manufacturer would market 
the product. Id. at 530. Thus, liability is imposed 
“in circumstances in which a reasonably prudent 
manufacturer with knowledge of a product’s danger-
ousness would not place the product in the stream 
of commerce.” Brown, 181 S.W. 3d at 282 (citing Ray, 
925 S.W.2d at 532). The prudent manufacturer test 
requires expert proof concerning the reasonableness 
of the decision of the manufacturer to market the 
product in light of this knowledge. Id. (citing Ray, 
925 S.W.2d at 530–31). The buyer’s expectations 
are irrelevant. Id. (citing Ray, 925 S.W.2d at 531). 
The court held that the prudent manufacturer test 
requires a risk- utility balancing of factors including:

1) The usefulness and desirability of the prod-
uct—its utility to the user and to the public 
as a whole.

2) The safety aspects of the product—the 
likelihood that it will cause injury, and the 
probable seriousness of the injury.

3) The availability of a substitute product 
which would meet the same need and not 
be as unsafe.

4) The manufacturer’s ability to eliminate the 
unsafe character of the product without 
impairing its usefulness or making it too 
expensive to maintain its utility.

5) The user’s ability to avoid danger by the 
exercise of care in the use of the product.

6) The user’s anticipated awareness of the 
dangers inherent in the product and their 
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avoidability, because of general public 
knowledge of the obvious condition of 
the product, or of the existence of suitable 
warnings or instructions.

7) The feasibility, on the part of the manu-
facturer, of spreading the loss by setting 
the price of the product or carrying liabil-
ity insurance.

Id. at 282–83 (citing Ray, 925 S.W.2d at 533 n.10).
The consumer expectation test and the prudent 

manufacturer test “are neither mutually exclusive 
nor mutually inclusive.” Id. (citing Ray, 925 S.W.2d at 
531). The Tennessee Supreme Court has held that the 
consumer expectation test is applicable to any prod-
ucts liability case in which a party seeks to establish 
that a product is unreasonably dangerous under Ten-
nessee law. Jackson v. Gen. Motors Corp., 60 S.W.3d 
800, 806 (Tenn. 2001); see also Sigler v. Am. Honda 
Motor Co., 532 F.3d 469, 485 (6th Cir. 2008) (holding 
that the consumer expectation test was applicable to 
plaintiff’s claim that her airbag was defective when 
it failed to deploy in an accident). In order to be 
successful under the consumer expectation test, the 
plaintiff must present evidence that an ordinary con-
sumer has an expectation regarding the safety of the 
product. Jackson, 60 S.W.3d at 804. As such, it may 
be difficult for plaintiffs in cases involving highly 
complex products to establish that the product is 
dangerous to an extent beyond that which would be 
contemplated by an ordinary consumer, even though 
the consumer expectation test is theoretically appli-
cable. Id. at 806; Brown v. The Raymond Corp., 432 
F.3d 640, 647 (6th Cir. 2005) (holding that a forklift 
is a complex machine whose safety is best evaluated 
using the prudent manufacturer test); Sigler, 532 F.3d 
at 485.

Restatement (Third) of Torts: 
Products Liability
The Tennessee Supreme Court adopted the “compo-
nent parts doctrine” contained in Section 5(b), com-
ment e of the Restatement (Third) of Torts: Products 
Liability in Davis v. Komatsu America Industries 
Corp., 42 S.W.3d 34 (Tenn. 2001). The components 
parts doctrine provides that a manufacturer who 
supplies a non- defective and safe component part 
generally will not be held liable for a defective and 
unreasonably dangerous final product. However, 
when a component manufacturer substantially 

participates in the integration of the non- defective 
component into the design of the final product, if the 
integration of the component causes the final prod-
uct to be defective and if the resulting defect causes 
the harm, Tennessee law does support imposition of 
liability against the component part manufacturer. 
Id. at 42; see also Messer Griesheim Indus., Inc. v. 
Eastman Chem. Co., 194 S.W.3d 466, 477–80 (Tenn. 
Ct. App. 2006).

Available Defenses
Assumption of Risk
Assumption of the risk is probably no longer an 
absolute bar to a plaintiff’s strict liability products 
claim, but instead will be considered by the trier 
of fact in light of comparative fault principles. See 
Sherer v. Linginfelter, 29 S.W.3d 451, 455 (Tenn. 
2000) (applying comparative fault principles to 
strict liability products actions); Whitehead v. Toy-
ota Motor Corp., 897 S.W.2d 684, 693 (Tenn. 1995); 
Coln v. City of Savannah, 966 S.W.2d 34, 43 (Tenn. 
1998) (“[I]n short, if the foreseeability and gravity 
of harm posed from a defendant’s conduct, even 
if open and obvious, outweighed the burden on 
the defendant to engage in alternative conduct to 
avoid the harm, there is a duty to act with reason-
able care. The circumstances of the case are then 
analyzed under comparative fault.”), overruled, in 
part, on other grounds by Cross v. City of Memphis, 
20 S.W.3d 642 (Tenn. 2000); Perez v. McConkey, 872 
S.W.2d 897, 905 (Tenn. 1994) (“[T]he reasonableness 
of a party’s conduct in confronting the risk should 
be determined under the principles of compara-
tive fault.”).

Comparative Fault/Contributory Fault
Comparative fault principles apply in products 
liability actions based on strict liability in tort and 
presumably in all products liability actions under 
any legal theory sounding in tort. Whitehead v. Toy-
ota Motor Corp., 897 S.W.2d 684, 693 (Tenn. 1995); 
see Sherer v. Linginfelter, 29 S.W.3d 451, 455 (Tenn. 
2000) (citing McIntyre v. Balentine, 833 S.W.2d 52 
(Tenn. 1992) (adopting modified comparative fault)). 
Comparative fault in products liability actions con-
stitutes an affirmative defense under Rule 8.03 of the 
Tennessee Rules of Civil Procedure. Whitehead, 897 
S.W.2d at 695.
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Seat Belt—Failure to Use
Section 55-9-604(a) of the Tennessee Code Anno-
tated provides:

The failure to wear a seat belt or receipt of 
a citation or warrant for arrest for failure 
to wear a safety belt shall not be admissible 
into evidence in a civil action; provided, that 
evidence of a failure to wear a safety belt, or 
receipt of a citation or warrant for arrest for 
failure to wear a safety belt as required by 
this chapter, may be admitted in a civil action 
as to the causal relationship between non- 
compliance and the injuries alleged, if the 
following conditions have been satisfied:
(1) The plaintiff has filed a products liabil-

ity claim;
(2) The defendant alleging non- compliance 

with this chapter shall raise this defense 
in its answer or timely amendment thereto 
in accordance with the rules of civil proce-
dure; and

(3) Each defendant seeking to offer evidence 
alleging non- compliance with this chapter 
has the burden of proving non- compliance 
with this chapter, that compliance with this 
chapter would have reduced injuries and 
the extent of the reduction of such injuries.

A jury-out hearing shall be held on the admissibility 
of such evidence upon request of any party. Tenn. 
Code Ann. §55-9-604(b).

Crashworthiness
The defense of comparative fault may be raised in a 
products liability action based on strict liability in an 
enhanced injury case in which the defective product 
does not cause or contribute to the underlying acci-
dent. The respective fault of the manufacturer and 
consumer should be compared with each other with 
respect to all damages and injuries for which the 
fault of each is a cause-in-fact and a proximate cause. 
Whitehead v. Toyota Motor Corp., 897 S.W.2d 684, 
694 (Tenn. 1995); Sherer v. Linginfelter, 29 S.W.3d 
451, 455 (Tenn. 2000).

Misuse of Product
A manufacturer or seller is not liable for the unfore-
seeable abnormal use of a product which is not 
unreasonably dangerous at the time it leaves the con-

trol of the manufacturer or seller. Tenn. Code Ann. 
§29-28-108.

“[D]efendants in a suit for personal injuries based 
on allegations of negligence and strict liability in 
tort may introduce relevant evidence at trial that the 
plaintiff’s employer’s alteration, change, improper 
maintenance, or abnormal use of the defendant’s 
product was a cause in fact of the plaintiff’s injury.” 
Snyder v. LTG Lufttechnische GmbH, 955 S.W.2d 252, 
256–57 (Tenn. 1997); see also Nye v. Bayer Crop-
science, Inc., 347 S.W.3d 686, 705 (Tenn. 2011) (“To 
enable a jury to determine whether an employer’s 
actions may have been the cause in fact of the plain-
tiff’s injury, evidence of showing what happened to 
the product leading up to the plaintiff’s injury must 
be permitted.”). However, the employer cannot be 
found to be the proximate cause of the plaintiff’s 
injuries because the employer is immune from tort 
liability under Tenn. Code Ann. §50-6-108(a). Sny-
der, 955 S.W.2d at 256; see also Troup v. Fischer, 236 
S.W.3d 143, 146 (Tenn. 2007); Ridings v. Ralph M. 
Parsons Co., 914 S.W.2d 79, 81 (Tenn. 1996).

The Tennessee Supreme Court limited the appli-
cation of Ridings and Snyder to workers compen-
sation cases in Carroll v. Whitney, 29 S.W.3d 14, 
19 (Tenn. 2000) (“[W]hen a defendant raises the 
nonparty defense in a negligence action, a jury may 
generally apportion fault to immune nonparties.”). 
However, Ridings and Snyder would still apply in a 
products liability case brought against third parties 
by employees injured on the job. Id.; see also Troup, 
236 S.W.3d at 149; Curtis v. G.E. Modular Space, 155 
S.W.3d 877, 882 (Tenn. 2005).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
In a products liability action, the plaintiff must prove 
that the product was either in a defective condition 
or in an unreasonably dangerous condition “at the 
time it left the control of the manufacturer or seller.” 
Tenn. Code Ann. §29-28-105(a); see generally Mohr 
v. DaimlerChrysler Corp., No. W2006-01382-COA-
R3-CV, 2008 WL 4613584 (Tenn. Ct. App. Oct. 14, 
2008); Fulton v. Pfizer Hosp. Prods. Groups, Inc., 872 
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S.W.2d 908 (Tenn. Ct. App. 1993); Pemberton v. Am. 
Distilled Spirits Co., 664 S.W.2d 690 (Tenn. 1984).

A manufacturer or seller is not liable if a product 
was made unreasonably dangerous by an unforesee-
able alteration of the product after it left the posses-
sion of the manufacturer or seller. Tenn. Code Ann. 
§29-28-108; see Nelson v. Inman Homes, Inc., No. 
1:12-cv-204, 2014 WL 12530945, at *5–6 (E.D. Tenn. 
Mar. 27, 2014).

Unavoidably Unsafe Products
Tennessee has adopted comment k to Section 402A, 
Restatement (Second) of Torts. Pittman v. Upjohn 
Co., 890 S.W.2d 425, 428–29 (Tenn. 1994). The warn-
ing required under comment k is an affirmative 
defense that must be pleaded; but if the plaintiff 
alleges a failure to warn in the complaint, a simple 
denial will be sufficient. Daniels v. Combustion Eng’g, 
Inc., 583 S.W.2d 768, 772 (Tenn. Ct. App. 1978); see 
also Lundman v. Metro. Gov’t of Nashville and David-
son County, 432 F. App’x 435, 443 (6th Cir. 2011) 
(holding plaintiff failed to establish that defendant’s 
warnings of using the taser were inadequate under 
Tennessee law).

Dangerous or Obviously Unsafe 
Condition—Duty to Warn
There is no duty to warn of an obvious danger in 
Tennessee. Tenn. Code Ann. §29-28-105(d); Privette 
v. CSX Transp., Inc., 79 F. App’x 879, 886 (6th Cir. 
2003); Reece v. Lowe’s of Boone, Inc., 754 S.W.2d 
67, 71 (Tenn. Ct. App. 1988). Where the facts are 
undisputed, whether a duty to warn exists is a mat-
ter of law for the court to decide. Pemberton v. Am. 
Distilled Spirits Co., 664 S.W.2d 690, 692–93 (Tenn. 
1984); Shoemake v. Ominiquip Int’l, Inc., 152 S.W.3d 
567, 574 (Tenn. Ct. App. 2003).

Informed Intermediary
The Tennessee Supreme Court follows the learned, 
or informed, intermediary doctrine. Nye v. Bayer 
Cropscience, Inc., 347 S.W.3d 686, 701 (Tenn. 2011); 
Pittman v. Upjohn Co., 890 S.W.2d 425, 429 (Tenn. 
1994) (finding drug manufacturer’s warnings, on 
facts of this case, were sufficient as a matter of law). 
Tennessee, however, has not applied the “doctrine 
beyond the pharmaceutical or medical arena.” Nye, 
347 S.W.3d at 701. Tennessee courts further recog-

nize a distinction between “proprietary or patent” 
medicines, in which warnings must be given to the 
ultimate consumer of the drug, and “ethical or pre-
scription” drugs, in which warnings must be given 
to the doctor or physician prescribing the drug. Pit-
tman, 890 S.W.2d at 429 (quoting Laws v. Johnson, 
799 S.W.2d 249, 251 (Tenn. Ct. App. 1990)); see also 
Nye, 347 S.W.3d at705 (“[F]or purposes of the learned 
intermediary doctrine, the physician stands in the 
place that the consumer would otherwise occupy as 
the party to whom a duty to warn is owed.”).

In order to recover for failure to warn under the 
learned intermediary doctrine, a plaintiff must show 
that 1) the defendant failed to warn the physician 
of a risk associated with the use of the product not 
otherwise known to the physician, and 2) the failure 
to warn the physician was both a cause in fact and 
proximate cause of the plaintiff’s injury. Nye, 347 
S.W.3d at 705–06; Harden v. Danek Med., Inc., 985 
S.W.2d 449, 451 (Tenn. Ct. App. 1998).

Sealed Containers
There is no liability in Tennessee against a seller 
who has not been afforded a reasonable opportunity 
to inspect a sealed container supplied by another 
party. Miller v. B-B Distrib. Co., 79 F.R.D. 219, 221 
(E.D. Tenn. 1978); Walker v. Decora, Inc., 471 S.W.2d 
778, 783 (Tenn. 1971); see Tenn. Code Ann. §29-28-
106. This section does not apply to actions based on 
a breach of express or implied warranty. Miller, 79 
F.R.D. at 221; Walker, 471 S.W.2d at 783; see Tenn. 
Code Ann. §29-28-106.

Under the amended Section 29-28-106 of the Ten-
nessee Code Annotated, no products liability action 
can be commenced or maintained against any seller, 
other than the manufacturer, unless: (1) the seller 
exercised substantial control over the aspect of the 
design, testing, manufacture, packaging or labeling 
of the product that caused the alleged harm; (2) 
the seller altered or modified the product, and the 
alteration or modification was a substantial factor 
in causing the harm; (3) the seller gave an express 
warranty, as defined by Title 47, Chapter of 2 of the 
Tennessee Code; (4) the manufacturer or distributor 
of the product is not subject to service of process in 
Tennessee, and service of process cannot be obtained 
under the long-arm statute; or (5) the manufacturer 
has been judicially declared insolvent.
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Preemption
An enactment by Congress “of a provision defin-
ing the pre- emptive reach of a statute implies that 
matters beyond that reach are not pre- empted.” 
See Cipollone v. Liggett Group, Inc., 505 U.S. 504, 
517 (1992). However, where Congress has included 
an express preemption provision, there is no need 
to infer an intent to preempt state laws. Id. at 517; 
Wadlington v. Miles, Inc., 922 S.W.2d 520, 523 (Tenn. 
Ct. App. 1995) (Federal Insecticide, Fungicide and 
Rodentcide Act (FIFRA) preempted plaintiff’s state 
common law tort and contract claims.) The preemp-
tive provisions contained in each act are “best read 
as having superseded only positive enactments by 
legislatures or administrative agencies that mandate 
particular warning labels.” Cipollone, 505 U.S. at 
518–19.

In Cipollone, the Court held that the federal Cig-
arette Labeling and Advertising Act of 1965 only 
preempted state and federal rule- making bodies in 
mandating particular cautionary statements and did 
not preempt state law damages actions. A plurality 
of the Court further held that the 1969 version of 
the Act preempted the plaintiff’s claims based on 
failure to warn and the neutralization of federally 
mandated warnings to the extent that those claims 
rely on omissions or inclusions in the defendants’ 
advertising or promotions, and that the 1969 act did 
not preempt the plaintiff’s claims based on express 
warranty, intentional fraud and misrepresentation, 
or conspiracy. Id. at 530–31.

For a good discussion of FIFRA preemption, 
see Hughes v. Tennessee Seeds of Brownsville, Inc., 
970 S.W.2d 471 (Tenn. Ct. App. 1997), in which 
the Tennessee Court of Appeals held that FIFRA 
preempted the plaintiff’s state law claims based on 
failure to warn and breach of implied warranties. 
However, FIFRA did not preempt the plaintiff’s 
claims for breach of express warranty against a 
chemical manufacturer, a retailer, and the retailer’s 
manager who sold the chemical based on volun-
tary representations as to the product’s effective-
ness or suitability on the plaintiff’s cotton crop, 
which exceeded or differed from the information 
contained in the product’s EPA- approved label. 
Also, FIFRA did not preempt the plaintiff’s claims 
against the retailer and the retailer’s agent for 
breach of fiduciary duty and negligence based on 
the agent’s voluntary representations.

Compliance with Standards
Section 29-28-104(a) of the Tennessee Code Anno-
tated provides:

Compliance by a manufacturer or seller with 
any federal or state statute or administrative 
regulation existing at the time a product was 
manufactured and prescribing standards 
for design, inspection, testing, manufacture, 
labeling, warning or instructions for use of a 
product, shall raise a rebuttable presumption 
that the product is not in an unreasonably 
dangerous condition in regard to matters cov-
ered by these standards.

This Section was amended in 2011 to add subsection 
(b) which states that a manufacturer or seller, other 
than a manufacturer of a drug or device, can be lia-
ble for punitive damages if (1) the product alleged to 
have caused the harm was designed, manufactured, 
packaged, labeled, sold, or represented in accordance 
with the terms of approval, license, or similar deter-
mination of a government agency; or (2) the product 
was in compliance with applicable state or federal 
statute, standard, rule, regulation, order, or other 
action of a government agency pursuant to statutory 
authority, when such statute or agency action is rel-
evant to the event or risk allegedly causing the harm 
and the product was in compliance at the time it left 
the control of the manufacturer or seller. Tenn. Code 
Ann. §29-28-104(b).

A federal court has held that compliance with 
federal standards on passive restraints in automo-
biles (i.e., lap and shoulder harnesses), together 
with the “consumer expectation” standard, defeats 
a products liability claim as a matter of law. Higgs 
v. Gen. Motors Corp., 655 F. Supp. 22, 26 (E.D. 
Tenn. 1985).

The Sixth Circuit has held that a defendant who 
complies with applicable regulations is entitled to 
summary judgment unless the plaintiff offers suffi-
cient evidence to rebut the presumption; the nature 
of such evidence was not specified, however. Goins v. 
Clorox Co., 926 F.2d 559, 561 (6th Cir. 1991).

The presumption of Section 29-28-104 of the 
Tennessee Code Annotated is limited to matters 
covered by standards created by statute or regu-
lation that are directly applicable to the manu-
facturer or the manufacturer’s conduct. Tuggle v. 
Raymond Corp., 868 S.W.2d 621, 625 (Tenn. Ct. 
App. 1992); see also Flax v. DaimlerChrysler Corp., 
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272 S.W.3d 521, 536 (Tenn. 2008) (“Tennessee Code 
Annotated section 29-28-104 was designed “‘to 
give refuge to the manufacturer who is operating 
in good faith and in compliance of what the law 
requires him to do.’”) Thus, a manufacturer’s com-
pliance with OSHA regulations does not create a 
rebuttable presumption in a products liability case 
that the product is not unreasonably dangerous in 
regard to matters covered by those regulations. The 
OSHA regulations cover an employer’s conduct, not 
a manufacturer’s conduct. See Walker v. Louisville 
Ladder, Inc., No. 3:07-CV-377, 2009 WL 468582, 
at *3 (E.D. Tenn. Feb. 24, 2009) (citing Tuggle, 868 
S.W.2d 21; Hughes v. Lumbermens Mut. Cas. Co., 2 
S.W.3d 218 (Tenn. Ct. App. 1999)).

Under the amended statute, it appears that a 
plaintiff can overcome the presumption by show-
ing that a manufacturer or seller before the injury 
occurred, if the product was sold after a govern-
ment agency ordered a recall or withdrew product 
approval; or if the manufacturer or seller with-
held or misrepresented to the government agency 
information material to approval and such infor-
mation is relevant to the harm. Tenn. Code Ann. 
§29-28-104(c).

Government Contractor Defense
There is no reported case law in Tennessee, but 
the government contractor defense would proba-
bly be accepted. The Tennessee Court of Appeals 
has referred to Section 29-28-104 of the Tennessee 
Code Annotated (see “Compliance with Standards,” 
supra) as a “modified version” of this defense. Baker 
v. Lederle Labs., 696 S.W.2d 890, 892 n.1 (Tenn. Ct. 
App. 1985).

A federal district court has held that the govern-
ment contractor defense bars a plaintiff’s design 
defect claim if, with respect to the product supplied 
to the government: (1) the United States approved 
reasonably precise specifications; (2) the equipment 
conformed to those specifications; and (3) the manu-
facturer warned the United States about the dangers 
and the use of the equipment known to the manu-
facturer, but not the United States. Morgan v. Brush 
Wellman, Inc., 165 F. Supp. 2d 704, 717 (E.D. Tenn. 
2001) (citing Boyle v. United Techs. Corp., 487 U.S. 
500, 512 (1988)).

State-of-the-Art
In determining whether a product is defective or 
unreasonably dangerous, “the state of scientific and 
technological knowledge available to the manufac-
turer or seller at the time the product was placed on 
the market, rather than at the time of the injury, is 
applicable.” Tenn. Code Ann. §29-28-105(b). This 
section appears to apply to actions based on both 
negligence and strict liability theories. A federal 
district court, prior to the effective date of the Prod-
ucts Liability Act, held that a product need not be 
absolutely safe but only as safe as it is reasonably 
possible under the state-of-the-art. Woody v. Com-
bustion Eng’g, Inc., 463 F. Supp. 817, 821–24 (E.D. 
Tenn. 1978).

It appears that a defendant may argue that the 
trier of fact must take into account “the state of 
scientific and technological knowledge available” 
regardless of whether the cause of action is brought 
in negligence or strict liability. Tenn. Code Ann. §29-
28-105(b); Clarksville- Montgomery County Sch. Sys-
tem v. U.S. Gypsum Co., 925 F.2d 993, 1005 (6th Cir. 
1991); Abbott v. Am. Honda Motor Co., 682 S.W.2d 
206, 211 (Tenn. Ct. App. 1984).

Privity of Contract
Privity of contract is not required in Tennessee 
under any theory asserting a products liability 
action. Tenn. Code Ann. §29-34-104; Gregg v. Y.A. 
Co. Co., No. 1:06-CV-203, 2007 WL 1447895, at *6–7 
(E.D. Tenn. May 14, 2007) (citing Commercial Truck 
& Trailer Sales, Inc. v. McCampbell, 580 S.W.2d 765, 
772 (Tenn. 1979)).

Disclaimers of Liability
Disclaimers are valid in actions based solely on 
breach of warranty. Tenn. Code Ann. §47-2-316. 
However, disclaimers do not appear to have any 
effect on either strict liability or negligence actions.

Failure to Mitigate Damages
The Products Liability Act does not deal with miti-
gation. However, the general rule in Tennessee, that 
one is under a duty to mitigate damages caused by 
the fault of another, appears to apply to products lia-
bility actions. Caldwell v. Ford Motor Co., 619 S.W.2d 
534, 540 (Tenn. Ct. App. 1981).
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Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
A products liability action is defined as “all actions 
brought for or on account of personal injury, death 
or property damage….” Tenn. Code Ann. §29-28-
102(6). The statute appears to encompass a claim for 
damage to the product alone; but a claim for purely 
economic loss, without either property damage 
or bodily injury, is not allowed in a strict liability 
action. Lincoln Gen. Ins. Co. v. Detroit Diesel Corp., 
293 S.W.3d 487, 488–89 (Tenn. 2009) (citing First 
Nat’l Bank of Louisville v. Brooks Farms, 821 S.W.2d 
925, 930–31 (Tenn. 1991)); see also Hasler Aviation 
L.L.C. v. Aircenter Inc., No. 1:06-CV-180, 2007 WL 
2263171, at *7 (E.D. Tenn. Aug. 3, 2007) (“In the 
products liability context, the economic loss doc-
trine bars the purchasers of defective products from 
recovering economic/pecuniary damages from the 
manufacturer or distributor of the product.”) (citing 
Ritter v. Custom Chemicides, Inc., 912 S.W.2d 128, 
132–33 (Tenn. 1995)).

Statutes of Limitation
Under both strict liability and negligence, an action 
for personal injury must be initiated within one year 
from the date the injury occurs or is discovered by 
the plaintiff using due diligence. Tenn. Code Ann. 
§28-3-104; Gerdau Ameristeel v. Ratliff, 368 S.W. 
3d 503, 509 (Tenn. 2012) (citing Wyatt v. A-Best, 
Co., 910 S.W.2d 851, 854 (Tenn. 1995)); McCroskey 
v. Bryant Air Conditioning Co., 524 S.W.2d 487, 491 
(Tenn. 1975). Accordingly, if it was not reasonable 
for the injured party to have discovered his injury, or 
the cause thereof, until sometime after the date the 
injury actually occurred, the statute of limitations is 
tolled until the date of discovery.

A plaintiff can add a non-party tortfeasor even 
after the statute of limitations has run as long as the 
original complaint was timely and the non-party 
was added within the 90-day period allowed under 
the comparative- fault savings statute. Becker v. Ford 
Motor Co., 431 S.W.3d 588, 594–95 (2014); see Tenn. 
Code. Ann. §20-1-119.

The limitation period for property damage arising 
out of a products liability action, either under strict 
liability or negligence, is three years from the date 
the damage accrues or is discovered by the damaged 
party through the exercise of due diligence. Tenn. 

Code Ann. §28-3-105; Dale v. B&J Enters., No. E2011-
1790-COA-R9-CV, 2012 WL 1655778, at *8–9 (Tenn. 
Ct. App. May 10, 2012) (citing Prescott v. Adams, 627 
S.W.2d 134, 137 (Tenn. Ct. App. 1981)).

With regard to personal injury to a minor, the 
minor has one year from the date he reaches the age 
of majority within which to bring his action. Tenn. 
Code Ann. §29-28-103(a).

In cases in which the plaintiff has a cause of 
action against the seller pursuant to Section 29-28-
106(5) of the Tennessee Code Annotated because the 
manufacturer has been judicially declared insolvent, 
the one-year limitations period begins to run at the 
time the manufacturer is adjudicated bankrupt. 
Braswell v. AC&S, Inc., 105 S.W.3d 587, 590 (Tenn. Ct. 
App. 2002).

A breach of warranty action must be brought 
within four years after the cause of action accrues. 
Tenn. Code Ann. §47-2-725(1); see Owens v. Truck-
stops of Am., 915 S.W.2d 420, 427 (Tenn. 1996).

Statutes of Repose
If a product is incorporated into an improvement to 
real estate, any action must be brought within four 
years from the date of substantial completion of the 
real estate improvement. Tenn. Code Ann. §28-3-
202; Pridemark Custom Plating, Inc. v. Upjohn Co., 
702 S.W.2d 566, 570 (Tenn. Ct. App. 1985).

In all other products liability actions, suit must 
be commenced “within six (6) years of the date of 
injury, in any event, the action must be brought 
within ten (10) years from the date on which the 
product was first purchased for use or consump-
tion, or within one (1) year after the expiration of 
the anticipated life of the product, whichever is the 
shorter, except in the case of injury to minors, whose 
action must be brought within a period of one (1) 
year after attaining the age of majority, whichever 
occurs sooner.” Tenn. Code Ann. §29-28-103(a); see, 
e.g., King- Bradwall P’ship v. Johnson Controls, Inc., 
865 S.W.2d 18, 20–21 (Tenn. Ct. App. 1993).

“The foregoing limitation of actions shall not 
apply to any action resulting from exposure to 
asbestos or to the human implantation of silicone 
gel breast implants.” Tenn. Code Ann. §29-28-103(b). 
Instead, for breast implant cases, the statute of 
repose is 25 years from the date of the product was 
implanted, and the “action must be brought within 
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four (4) years from the date the plaintiff knew or 
should have known of the injury.” Tenn. Code Ann. 
§29-28-103(c)(1).

The ten-year period of repose applies even if the 
injury occurred or was discovered after its expi-
ration. Milligan v. Am. Hoist & Derrick Co., 622 F. 
Supp. 56, 59 (W.D. Tenn. 1985); see also Spence v. 
Miles Labs., Inc., 810 F. Supp. 952, 960 (E.D. Tenn. 
1992), aff’d, 37 F.3d 1185 (6th Cir. 1994).

The ten-year period of repose is not tolled during 
any period of the plaintiff’s mental incompetency. 
Penley v. Honda Motor Co., 31 S.W.3d 181, 189 (Tenn. 
2000); see also Maino v. Southern Co., 253 S.W.3d 
646, 651 (Tenn. Ct. App. 2007).

For discussion of whether the statute of repose 
is procedural or substantive, and its application in 
multi- jurisdictional actions, see Thornton v. Cessna 
Aircraft Corp., 886 F.2d 85, 87–89 (4th Cir. 1989), 
and Allison v. ITE Imperial Corp., 729 F. Supp. 45, 
48–49 (S.D. Miss. 1990). Federal district courts in 
Tennessee have ruled that the statute of repose is 
substantive. Woods v. Remington Arms Co., No. 3:08-
CV-363, 2010 WL 2010850, at *2 (E.D. Tenn. May 19, 
2010) (citing Myers v. Hayes Int’l Corp., 701 F. Supp. 
618, 622–25 (M.D. Tenn. 1988)); Greene v. Brown & 
Williamson Tobacco Corp., 72 F. Supp. 2d 882, 886 
(W.D. Tenn. 1999).

Useful Safe Life
See “Statutes of Repose,” supra.

Other Defenses
None.

Damages and Joint Liability
Compensatory Damages
In 2011, Tennessee enacted the Tennessee Civil Jus-
tice Act. The Act amended, among other things, the 
Tennessee Products Liability Act by placing a cap on 
compensatory damages. “Economic Damages” are 
those for “objectively verifiable pecuniary damages 
arising from medical expenses and medical care, 
rehabilitation services, mental health treatment, 
custodial care, loss of earnings and earning capacity, 
loss of income, burial costs, loss of use of property, 
repair or replacement of property, obtaining substi-
tute domestic services, loss of employment, loss of 

business or employment opportunities, and other 
objectively verifiable monetary losses.” Tenn. Code. 
Ann. §29-39-101(1). “Noneconomic Damages” are 
those for “physical and emotional pain; suffering; 
inconvenience; physical impairment; disfigurement; 
mental anguish; emotional distress; loss of society, 
companionship, and consortium; injury to reputa-
tion; humiliation; noneconomic effects of disability, 
including loss of enjoyment of normal activities, 
benefits and pleasures of life and loss of mental or 
physical health, well- being or bodily functions; and 
all other nonpecuniary losses of any kind or nature.” 
Tenn. Code Ann. §29-39-101(2).

Noneconomic damages are capped at $750,000 
per injured plaintiff. Tenn. Code Ann. §29-39-102(a)
(2). The cap increases to $1,000,000.00 for “cata-
strophic loss or injury,” as defined by the statute. 
Tenn. Code Ann. §29-39-102(c). The cap includes 
derivative claims such as loss of consortium and 
applies even if multiple defendants are found liable 
under comparative fault. Tenn. Code Ann. §§29-39-
102(b), (e). The cap does not apply in the following 
circumstances: (1) if the defendant committed an 
intentional tort; (2) if the defendant intentionally 
falsified, destroyed or concealed records containing 
material evidence with the purpose of wrongfully 
evading liability; and (3) if the defendant was under 
the influence of alcohol, drugs, or any other intox-
icant or stimulant (excluding lawfully prescribed 
drugs and over- the- counter drugs properly taken). 
Tenn. Code Ann. §29-39-102(h)(1)–(3). Moreover, 
juries are now required to make separate findings of 
fact for each claimant for past and future damages 
for medical/health care, and economic and noneco-
nomic damages. Tenn. Code Ann. §29-39-103.

Tennessee’s wrongful death statute permits recov-
ery for injuries sustained by the deceased from the 
time of injury to the time of death. These damages 
include medical expenses, physical and mental pain 
and suffering, funeral expenses, lost wages, and loss 
of earning capacity. See Tenn. Code Ann. §20-5-113; 
Jordan v. Baptist Three Rivers Hosp., 984 S.W.2d 593, 
600 (Tenn. 1999). Section 20-5-113 of the Tennessee 
Code Annotated also permits recovery of inciden-
tal damages suffered by the decedent’s next of kin, 
including the pecuniary value of the decedent’s life. 
Pecuniary value of the decedent’s life includes “the 
expectancy of life, the age, condition of health and 
strength, capacity for labor and earning money 
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through skill, any art, trade, profession or occupation 
or business, and personal habits as to sobriety and 
industry.” Pecuniary value also takes into account the 
decedent’s probable living expenses had the decedent 
lived. Jordan, 984 S.W.2d at 600; Mercer v. Vanderbilt 
Univ., Inc., 134 S.W.3d 121, 132 (Tenn. 2003).

Under the wrongful death statute, loss of spousal 
and parental consortium may be considered when 
calculating the pecuniary value of the decedent’s life. 
Jordan, 984 S.W.2d at 601–02. The Jordan opinion 
applies retroactively to: (1) all cases tried or retried 
after January 25, 1999, the date of the Tennessee 
Supreme Court’s decision in Jordan; and (2) all cases 
pending on appeal in which the issue decided in Jor-
dan was raised at an appropriate time. Hill v. City of 
Germantown, 31 S.W.3d 234, 240 (Tenn. 2000).

With regard to damage to personal property, the 
usual measure of compensation is the cost of replac-
ing the property if the property is not repairable. 
Otherwise, the measure of damages is the diminu-
tion in value of the property. State v. Doolen, No. 
M2000-01953-COA-R3-CD, 2001 WL 1426557, at *2 
(Tenn. Ct. App. Nov. 15, 2001) (citing Barnett v. Lane, 
44 S.W.3d 924, 928 (Tenn. Ct. App. 2000); Merritt 
v. Nationwide Warehouse Co., 605 S.W.2d 250, 256 
(Tenn. Ct. App. 1980)).

As to real property, the general rule of compen-
sation is the diminution in value of the property 
or the cost of repairs, whichever is less. Humphries 
v. Minbiole, No. M2011-00008-COA-R3-CV, 2012 
WL 5466085, at *6 n.3 (Tenn. Ct. App. Nov. 8, 2012) 
(citing Simmons v. City of Murfreesboro, No. M2008-
00868-COA-R3-CV, 2009 WL 4723369, at *5 (Tenn.
Ct.App. Dec. 9, 2009); Fuller v. Orkin Exterminating 
Co., Inc., 545 S.W.2d 103, 108–09 (Tenn. Ct. App. 
1975); Carson v. Waste Connections of Tenn., Inc., No. 
W2006-02019-COA-R3-CV, 2007 WL 1227470, at *6 
(Tenn.Ct.App. Apr. 27, 2007)).

Punitive Damages
The Tennessee Civil Justice Act of 2011 also capped 
the amount of punitive damages that may be awarded 
to a plaintiff. Punitive damages are limited to the 
greater of two (2) times the total amount of compen-
satory damages or $500,000.00. Tenn. Code Ann. 
§29-39-104(a)(5). This limitation is not disclosed to 
the jury, but is applied by the court after the jury has 
returned its verdict. Tenn. Code Ann. §29-39-104(a)
(6). The limitation does not apply in the following 

circumstances: (1) if the defendant committed an 
intentional tort; (2) if the defendant intentionally 
falsified, destroyed or concealed records containing 
material evidence with the purpose of wrongfully 
evading liability; (3) if the defendant was under the 
influence of alcohol, drugs, or any other intoxicant or 
stimulant (excluding lawfully prescribed drugs and 
over- the- counter drugs properly taken); or (4) if the 
defendant’s act or omission leads to a felony convic-
tion and the act or omission led to the damages in the 
case. Tenn. Code Ann. §29-39-104(a)(7).

The Act further limits the reach of punitive dam-
ages. Under Section 29-39-104(c), “the seller of a 
product other than manufacturer shall not be liable 
for punitive damages unless the seller exercised sub-
stantial control over that aspect of the design, testing, 
manufacture, packaging or labeling of the product 
that caused the harm for which recovery of damages 
is sought; the seller altered or modified the product 
and the alteration or modification was a substantial 
factor in causing the harm for which recovery of 
damages is sought; or the seller had actual knowl-
edge of the defective condition of the product at the 
time the seller supplied the product. Except in the 
narrow circumstances prescribed under the statute, 
no punitive damages will be awarded against a drug 
or device was manufactured and labeled accordance 
with F.D.A. and federal regulations. Tenn. Code Ann. 
§29-39-104(d). Similarly, no punitive damages will be 
awarded against a defendant in any civil action if the 
defendant can demonstrate by a preponderance of the 
evidence that the defendant was in substantial com-
pliance with applicable federal and state regulations 
setting forth specific standards applicable to the sub-
ject activity, and intended to protect a class of persons 
or entities that includes the plaintiff.

Insurability

Unless expressly excluded in a liability insurance 
policy, there is coverage for punitive damages. 
Lazenby v. Universal Underwriters Ins. Co., 383 
S.W.2d 1, 5 (Tenn. 1964); see also West v. Pratt, 871 
S.W.2d 477 (Tenn. 1987) (“While it is true that lia-
bility carriers are responsible for the payment of 
punitive damages on behalf of their insureds, it is 
also true that a liability carrier is responsible only for 
paying damages—whether those damages be com-
pensatory or punitive—to the limits of its liability.”) 
(citation omitted).
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Recoverability

In Hodges v. S.C. Toof & Co., 833 S.W.2d 896, 901 
(Tenn. 1992), the court held that punitive damages 
may only be awarded upon a finding that the defen-
dant has acted intentionally, fraudulently, maliciously, 
or recklessly. Further, the plaintiff must prove the de-
fendant’s intentional, fraudulent, malicious, or reckless 
conduct by clear and convincing evidence. Id. In a trial 
in which punitive damages are sought, the court, upon 
motion of defendant, shall bifurcate the trial into a 
liability phase, and if the requisite conduct is proved, 
a second phase to determine the amount of punitive 
damages. Id.; see also Tenn. Code Ann. §29-39-104.

Contribution
The Tennessee Supreme Court’s adoption of com-
parative fault in McIntyre v. Balentine, 833 S.W.2d 52 
(Tenn. 1992), substantially limited the application of 
the Uniform Contribution Among Tortfeasors Act, 
Section 29-11-101 to 29-11-106 of the Tennessee Code 
Annotated. Bervoets v. Harde Ralls Pontiac- Olds, 
Inc., 891 S.W.2d 905, 907 (Tenn. 1994). In Owens v. 
Truckstops of America, 915 S.W.2d 420, 429–30 (Tenn. 
1996), the court held that in strict products liability 
actions, parties in the chain of distribution must be 
treated as a single unit for the purpose of determin-
ing and allocating fault. Id. at 432. In turn, the defen-
dants are jointly and severally liable for that portion 
of the plaintiff’s damages that are caused by the prod-
uct. Id. at 433. However, if liability is based on negli-
gence, each defendant is severally liable only for the 
percentage of damages caused by its negligence. Id.

In actions that accrue after the Tennessee 
Supreme Court’s decision in McIntyre v. Balentine, 
833 S.W.2d 52 (Tenn. 1992), a claim for contribution 
is appropriate under Tennessee law in the following 
circumstances: (1) cases in which prior to McIntyre 
the cause of action arose, the suit was filed and the 
parties had made irrevocable litigation decisions 
based on pre- McIntyre law; (2) cases in which joint 
and several liability continues to apply under doc-
trines such as the family purpose doctrine, cases in 
which tortfeasors act in concert or collectively with 
one another, cases in which the doctrine of respon-
dent superior permits vicarious liability due to an 
agency- type relationship, or in the “appropriate” 
products liability case; or (3) in the “appropriate 
case” in which “fairness demands.” Gen. Elec. Co. v. 
Process Control Co., 969 S.W.2d 914, 916 (Tenn. 1998).

Indemnification
Indemnity can arise by contract if the intent to 
indemnify is clearly expressed. First Am. Bank of 
Nashville v. Woods, 734 S.W.2d 622, 632 (Tenn. Ct. 
App. 1987); see Owens v. Truckstops of Am., 915 
S.W.2d 420, 433 (Tenn. 1996).

However, “there can be no claim for indemnifica-
tion based on active- passive negligence because that 
distinction is subsumed into the doctrine of compar-
ative fault.” Owens, 915 S.W.2d at 434. Active- passive 
negligence may still be considered by the trier of fact 
in assessing the percentage of fault of the parties. 
Id. “However, where implied indemnity is based on 
the legal relationship between the parties, the tradi-
tional principles of indemnity continue to apply.” Id. 
In Owens, the issue of whether indemnity principles 
apply to a charge of strict liability was not raised by 
the defendants.

In addition, indemnity may arise in a products 
liability action under breach of warranty. Tenn. Code 
Ann. §47-2-315.

Joint and/or Several Liability
See “Contribution,” supra.

Successor Liability
The question of successor corporation liability in 
products liability suits is still unresolved by Tennes-
see courts. While a federal district court has stated 
in dicta that a plaintiff would have to prove that 
an unbroken line of assumption of liabilities exists 
either by agreement or by operation of law before a 
successor corporation could be held liable, Hargraves 
v. Brackett Stripping Mach. Co., 317 F. Supp. 676, 679 
(E.D. Tenn. 1970), no subsequent courts have had 
occasion to apply this to a Tennessee situation.

A student commentator has indicated that a 
federal judge, applying Tennessee law, found that 
a successor corporation could not be liable for a 
defectively manufactured product if the successor 
assumed no liability. Long, “Products Liability—
Corporations—Asset Sales and Successor Liability,” 
44 Tenn. L. Rev. 905 (1977), discussing Poole v. 
Amsted Indus., Inc., No. CIV-1-76-75 (E.D. Tenn. 
1976), aff’d, 575 F.2d 1338 (6th Cir. 1978). Subse-
quently, another district court found that Poole 
relied on the substantive law of Indiana. See Bonee 
v. L & M Constr. Chems., 518 F. Supp. 375, 379 (M.D. 
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Tenn. 1981). Presently, there is no indication that 
Tennessee would deviate from the traditional rule of 
non- liability of successor corporations.

Market Share Liability
A federal court, while discussing successor corporate 
liability in general and applying Pennsylvania law 
specifically, stated that the reason “entire industries 
are not held liable in the products liability arena is 
that even in product liability cases a manufacturer is 
responsible only for its own actions.” Woody v. Com-
bustion Eng’g, Inc., 463 F. Supp. 817, 820–21 (E.D. Tenn. 
1978). There is no indication in recent cases that Ten-
nessee courts would deviate from this traditional view.

The Tennessee Court of Appeals has rejected the 
theory or doctrine of enterprise liability, that is, 
“liability of defendants because they are engaged in a 
particular enterprise or industry without any direct 
causal connection with the injuries and damages 
claimed by plaintiffs.” Davis v. Yearwood, 612 S.W.2d 
917, 918 (Tenn. Ct. App. 1980).

Economic Loss Rule
Tennessee law does not permit recovery under strict 
liability for solely economic loss. Lincoln Gen. Ins. Co. 
v. Detroit Diesel Corp., 293 S.W.3d 487, 488–89 (Tenn. 
2009); Ritter v. Custom Chemicides, Inc., 912 S.W.2d 
128, 132–33 (Tenn. 1995); First Nat’l Bank of Louisville 
v. Brooks Farms, 821 S.W.2d 925, 931 (Tenn. 1991).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern instructions are generally available in strict 
liability actions, but no distinction is made between 
design and manufacturing defects. Tennessee Pat-
tern Instructions (T.P.I.)—Civil §10.01.

Pattern instructions are also available on failure 
to warn theories. T.P.I.—Civil §10.02.

Design or Manufacturing Defect

The plaintiff must prove that the manufacturer (or 
seller, if an action cannot be maintained against 
the manufacturer, either because the manufacturer 
is not amenable to service of process or has been 
judicially declared insolvent) has sold a product in 
a defective or unreasonably dangerous condition at 

the time it left the manufacturer’s (or seller’s) con-
trol. In order to recover, a plaintiff must show that 
the product manufactured and sold by the defen-
dant proximately caused his injuries. Richardson 
v. GlaxoSmithKline, 412 F. Supp. 2d 863, 868 (W.D. 
Tenn. 2006) (granting manufacturer’s motion for 
summary judgment because plaintiff failed to offer 
any expert testimony establishing that the antide-
pressant was the proximate cause of the injuries he 
suffered as a result of his suicide attempts).

A product is “defective” if it is unsafe for normal 
or for reasonably anticipated handling and use. A 
product is unreasonably dangerous if it is more dan-
gerous than would be reasonably expected by the 
ordinary consumer or would not be offered for sale 
by a reasonably careful manufacturer or seller who 
knew of its dangerous condition. T.P.I.—Civil §10.01; 
see Tenn. Code Ann. §29-28-102(2), (8); Brown v. 
Crown Equip. Corp., 181 S.W.3d 268, 282 (Tenn. 
2005) (citing Ray ex rel. Holman v. BIC Corp., 925 
S.W.2d 527, 531 (Tenn. 1996)).

Failure to Warn

Where an adequate warning is given, the seller may rea-
sonably assume that it will be read and heeded. An ad-
equate warning is one calculated to call to the attention 
of a reasonably careful person the nature and extent of 
the danger involved in using or misusing the product.

In preparing instructions and warnings, man-
ufacturers must take into account, among other 
things, the intended or reasonably expected users or 
consumers of the product. A product is not unrea-
sonably dangerous or defective even if no warning 
is given of a danger or hazard that is apparent to the 
ordinary user. T.P.I.—Civil §10.02; see Tenn. Code 
Ann. §29-28-105(d); Cone v. Hankook Tire Co., Ltd., 
No. 14-1122, 2017 342003, at *3–4 (W.D. Tenn. Jan. 
23, 2017); G’Francisco v. GoFit LLC, No. 3-13-1084, 
2015 WL 1481460, at *2 (M.D. Tenn. Mar. 31, 2015).

Post-Sale Duties

The manufacturer of a product that is not defective 
or unreasonably dangerous at the time it leaves the 
manufacturer’s control is not at fault if the product 
becomes defective or unreasonably dangerous by 
subsequent unforeseeable alteration, improper main-
tenance, or abnormal use. Tenn. Code Ann. §29-28-
108; Davis v. Komatsu Am. Indus. Corp., 42 S.W.3d 
34, 42 (2001); T.P.I.—Civil §10.03.
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Tennessee does not recognize a post-sale duty to 
warn. Flax v. DiamlerChrysler Corp., 272 S.W.3d 521, 
542 (Tenn. 2008).

Vendor or Distributor

No products liability action can be commenced or 
maintained against any seller, other than the man-
ufacturer, unless: (1) the seller exercised substantial 
control over the aspect of the design, testing, man-
ufacture, packaging or labeling of the product that 
caused the alleged harm; (2) the seller altered or 
modified the product, and the alteration or modifi-
cation was a substantial factor in causing the harm; 
(3) the seller gave an express warranty, as defined 
by Title 47, Chapter of 2 of the Tennessee Code; (4) 
the manufacturer or distributor of the product is not 
subject to service of process in Tennessee, and service 
of process cannot be obtained under the long-arm 
statute; or (5) the manufacturer has been judicially 
declared insolvent. Tenn. Code Ann. §29-28-106.

Proof in Negligence Actions
Pattern Jury Instructions

Pattern instructions are available as to the liability of 
a manufacturer under a negligence theory. T.P.I.—
Civil §10.10.

Design or Manufacturing Defect

The manufacturer of a product has a duty to use rea-
sonable care in the design, manufacturing, testing, 
and inspecting of the product [and in the selection, 
testing and inspection of any component parts made 
by another] so that the product may be safely used 
in the manner and for the purpose for which it was 
made. The failure to fulfill that duty is negligence. 
When a product manufactured by another is mar-
keted by a seller as its own, the seller has the same 
duty of care as a manufacturer. T.P.I.—Civil §10.10.

The maker of a component part that is incor-
porated into a product completed or assembled by 
another has the same duty of care concerning that 
component part as the duty of care imposed upon a 
manufacturer. T.P.I.—Civil §10.13.

Failure to Warn

A supplier who knows or reasonably should know 
that a product is likely to be dangerous for its 
intended use or foreseeable misuse has a duty to use 

reasonable care to warn of the product’s danger or 
to reveal its unsafe condition. Warnings should be 
given to those persons whom the supplier should 
reasonably expect to use or to handle the product or 
be endangered by its use or handling, if the supplier 
reasonably should believe those persons would not 
realize the danger without the warnings. The failure 
to fulfill this duty is negligence.

A “supplier” includes one who gives possession 
of a product for another’s use or repair and one who 
permits another to use a product while it is still in 
the supplier’s possession or control. Thus a “supplier” 
includes, but is not limited to, sellers, lessors, donors, 
lenders, and bailors, including mechanics. T.P.I.—
Civil §10.12.

Vendor or Distributor

The elements of proof against a vendor or seller are 
the same as in strict liability, with the exception that 
one who sells a product made by another does not 
have a duty to inspect or test the product for possible 
defects. If, however, a seller has reason to know that a 
product is likely to be unreasonably dangerous or de-
fective, the seller has a duty to use reasonable care to 
inspect and test the product before selling it. A failure 
to fulfill this duty is negligence. T.P.I.—Civil §10.11.

Evidence
Qualification of Expert Witness
In general, questions regarding the admissibility, 
qualifications, relevancy, and competency of expert 
testimony are left to the discretion of the trial court. 
McDaniel v. CSX Transp., Inc., 955 S.W.2d 257, 263 
(Tenn. 1997). The trial court’s ruling in this regard 
may only be overturned if the discretion is arbi-
trarily exercised or abused. Id.; Vowell v. St. Thomas 
Hosp., No. M2010-02605-WC-R3-WC, 2012 WL 
3611710, at *3–4 (Tenn. Aug. 23, 2012).

Tennessee’s standard for the admissibility of sci-
entific evidence is based on Rule 702 and 703 of the 
Tennessee Rules of Evidence. These rules supersede 
the general acceptance test of Frye v. United States, 
293 Fed. 1013, 1014 (D.C. Cir. 1923). Tennessee has 
not expressly adopted Daubert v. Merrell Dow Phar-
maceuticals, Inc., 509 U.S. 579 (1993). However, the 
non- exclusive list of factors from Daubert to determine 
reliability is useful in applying Tennessee Rules of 
Evidence 702 and 703. A Tennessee trial court may 
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consider in determining reliability (1) whether scien-
tific evidence has been tested and the methodology 
with which it has been tested; (2) whether the evidence 
has been subjected to peer review or publication; (3) 
whether a potential rate of error is known; (4) whether, 
as formerly required by Frye, the evidence is generally 
accepted in the scientific community; and (5) whether 
the expert’s research in the field has been conducted 
independent of litigation. McDaniel, 955 S.W.2d at 265. 
In addition, trial courts may also consider “the expert’s 
qualifications for testifying on the subject at issue,” 
and “the connection between the expert’s knowledge 
and the basis for the expert’s opinion.” Brown v. Crown 
Equip. Corp., 181 S.W.3d 268, 274–75 (Tenn. 2005).

Spoliation of Evidence
A trial judge has discretion to draw a negative infer-
ence against a party who has intentionally, and for an 
improper purpose, destroyed, mutilated, lost, altered, 
or concealed evidence. Fuller v. City of Memphis, No. 
W2011-02300-COA-R3-CV, 2012 WL 3201937, at *5 
(Tenn. Ct. App. Aug. 8, 2012) (citing Bronson v. Um-
phries, 138 S.W.3d 844, 854 (Tenn. Ct. App. 2003)). 
The inference is rebuttable and arises only when the 
spoliation occurs in circumstances indicating fraud 
and a desire to suppress the truth. It does not arise 
when the destruction was a matter of routine with no 
fraudulent intent. Id. (citing McLean v. Bourget’s Bike 
Works, Inc., No. M2003-01944-COA-R3-CV, 2005 WL 
2493479, at *4 (Tenn. Ct. App. Oct. 7, 2005)).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Generally, service is acceptable on a corporation’s 
managing or registered agent or an officer of the 
corporation, or chief agent in the county where the 
action is brought. Tenn. R. Civ. P. 4.04(4).

If a foreign corporation fails to maintain a reg-
istered agent within the state, or when such agent 
cannot be found with reasonable diligence, or if the 
corporation transacts business in the state without 
procuring a certificate of authority to do so from the 
Secretary of State, then the Secretary of State shall 

be the agent for service of process. Tenn. Code Ann. 
§48-15-104; see also Tenn. R. Civ. P. 4.04(5).

Service upon foreign corporations is also per-
mitted under the Tennessee long-arm statute. Tenn. 
Code Ann. §§20-2-201, -214.

Answer Time
The party served with a summons and complaint 
must answer within thirty days after service of pro-
cess. Tenn. R. Civ. P. 12.01.

Particularity with Which Affirmative 
Defenses Must Be Raised
The following are among the affirmative defenses 
which must be set forth in short and plain terms: 
assumption of risk, comparative fault (including the 
identity or description of any other alleged tortfea-
sors), estoppel, fraud, laches, release, statute of lim-
itations, waiver, and any other matter constituting 
an avoidance or affirmative defense. Tenn. R. Civ. P. 
8.03; Whitehead v. Toyota Motor Corp., 897 S.W.2d 
684, 694 (Tenn. 1995).

Jurisdiction Over Claims of Non-residents
The due process clause of the Fourth Amendment of 
the U.S. Constitution prevents plaintiffs from bring-
ing actions in states where plaintiffs are not residents 
if the plaintiffs are relying on specific personal 
jurisdiction. See generally Bristol- Myers Squibb Co. v. 
Superior Court of California, San Francisco County, 
137 S. Ct. 1773 (U.S. 2017).
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