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Restatement (Second) of Torts: Special 
Liability of Seller of Product for 
Physical Harm to User or Consumer
Section 402A of the Second Restatement of Torts 
states that a seller of an unreasonably dangerous, 
defective product will be liable for harm caused 
by the product if: 1) the seller is in the business of 
selling that particular product, and 2) the prod-
uct reaches the user without a substantial change. 
Restatement (Second) of Torts §402A (1965). The 
Texas Supreme Court has adopted Section 402A of 
the Second Restatement of Torts as guidance for 
imposing liability on a seller of unreasonably dan-
gerous products. See Genie Indus., Inc. v. Matak, 462 
S.W.3d 1 (Tex. 2015); see also McKisson v. Sales Affili-
ates, Inc., 416 S.W.2d 787, 789 (Tex. 1967) (Citing the 
Restatement Second of Torts §402A, the court found 
that the product was not unreasonably dangerous, 
because its risk did not outweigh its utility, and there 
was not sufficient evidence of a feasibly safer alterna-
tive design).

Restatement (Third) of Torts: 
Products Liability
The Third Restatement of Torts addresses the liabil-
ity of commercial sellers or distributor of defective 
products. Restatement (Third) of Torts: Prod. Liab. 
§(1998). Although the Texas Supreme Court previ-
ously primarily relied on Section 402A of the Second 
Restatement of Torts, it now steadily relies on the 
Third Restatement as well in articulating the plain-
tiff’s burden of proof in a product liability action. See 
generally Ford Motor Co. v. Ledesma, 242 S.W.3d 32 
(Tex. 2007); see Hernandez v. Tokai Corp., 2 S.W.3d 
251, 257 (Tex. 1999). The Texas Supreme Court has 
also cited the Third Restatement for the proposition 
that a component parts manufacturer is relieved of 
liability where there is no evidence that the compo-
nent parts contributed to the defect in a final prod-
uct. See Bostrom Seating, Inc. v. Crane Carrier Co., 

140 S.W.3d 681, 683 (Tex. 2004); see also New Texas 
Auto Auction v. Hernandez, 249 S.W.3d 400, 404 
(Tex. 2008) (citing Third Restatement and holding 
that an auctioneer did not place a product into the 
stream of commerce and therefore could not be held 
strictly liable).

Elements of Plaintiff’s Case
Proof in Strict Liability 
Actions: Three Theories
To recover under a theory of strict liability, a plaintiff 
must establish: (1) the product was defective and 
unreasonably dangerous, and (2) a causal connection 
between the unreasonably dangerous condition and 
the plaintiff’s injuries or damages. See Genie Indus., 
Inc. v. Matak, 462 S.W.3d 1, 6 (Tex. 2015). “Whether 
a defective design renders a product unreasonably 
dangerous depends on whether the product’s risks 
outweigh its utility, considering: (1) the utility of 
the product to the user and to the public as a whole 
weighed against the gravity and likelihood of injury 
from its use; (2) the availability of a substitute prod-
uct which would meet the same need and not be 
unsafe or unreasonably expensive; (3) the manufac-
turer’s ability to eliminate the unsafe character of the 
product without seriously impairing its usefulness 
or significantly increasing its costs; (4) the user’s 
anticipated awareness of the dangers inherent in the 
product and their avoidability because of the general 
public knowledge of the obvious condition of the 
product, or of the existence of suitable warnings or 
instructions; and (5) the expectations of the ordi-
nary consumer.” See Genie Indus., Inc. v. Matak, 462 
S.W.3d 1, 9–10 (Tex. 2015).

Design Defect

To prevail on a claim of design defect, a claimant 
must prove by the preponderance of the evidence: 
(1) that a “safer alternative design” existed; and 
(2) that the defective design was a producing cause of 
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the injuries and damage suffered. See Tex. Civ. Prac. 
& Rem. Code §82.005. The plaintiff must show that a 
safer alternative: (1) would have prevented or signifi-
cantly reduced the risk of injury or loss without sub-
stantially impairing the product’s utility; and (2) was 
economically and technologically feasible at the time 
the product left the control of the defendant by the 
application of existing or reasonably achievable, sci-
entific knowledge. Id.; see Hernandez v. Tokai Corp., 
2 S.W.3d 251, 255–56 (Tex. 1999); see also Uniroyal 
Goodrich Tire Co. v. Martinez, 977 S.W.2d 328, 
335–36 (Tex. 1998); see also Firestone Steel Prods. Co. 
v. Barajas, 927 S.W.2d 608, 613–14 (Tex. 1996); see 
also Caterpillar, Inc. v. Shears, 911 S.W.2d 379, 384 
(Tex. 1995); see also Ramsey v. Caterpillar Inc., 12-16-
00155-CV, 2017 WL 1426793, at *2 (Tex. App.—Tyler 
Apr. 19, 2017, no pet. h.); Pattern Jury Charges 71.4. 
In order to provide sufficient proof, the plaintiff will 
likely need competent expert testimony. See Nissan 
Motor Co. Ltd. v. Armstrong, 145 S.W.3d 131, 137 
(Tex. 2004).

However, the statute does not apply to a cause of 
action based on a toxic or environmental tort, as 
defined by Texas Civil Practice and Remedies Code 
Sections 33.013(c)(2) and (3), or a drug or device, as 
those terms are defined in the federal Food, Drug, 
and Cosmetic Act (21 U.S.C. §321).

There is also a rebuttable presumption that the 
product manufacturer or seller is not liable for 
injury resulting from products complying with 
mandatory federal government standards and reg-
ulations. See Tex. Civ. Prac. & Rem. Code §82.008. 
The plaintiff can rebut that presumption by prov-
ing that (1) the federal standards or regulations 
were inadequate, or (2) the manufacturer or seller 
misrepresented information to the federal govern-
ment. Id.

To raise a claim of design defect against a man-
ufacturer or seller of firearms, a plaintiff must 
additionally prove by a preponderance of the evi-
dence: (1) that the actual design of the firearm or 
ammunition was defective, causing the firearm or 
ammunition not to function in a manner reasonably 
expected by an ordinary consumer of firearms or 
ammunition; and (2) that the defective design was 
a producing cause of the personal injury, property 
damage, or death on which the action is based. See 
Tex. Civ. Prac. & Rem. Code §82.006.

Manufacturing Defect

A manufacturing defect exists when a product devi-
ates, in its construction or quality, from the specifi-
cations or planned output in a manner that renders 
it unreasonably dangerous. See Cooper Tire & Rubber 
Co. v. Mendez, 204 S.W.3d 797, 800 (Tex. 2006); see 
also Am. Tobacco Co. v. Grinnell, 951 S.W.2d 420, 434 
(Tex. 1997). A plaintiff must prove that the product 
was defective when it left the hands of the manufac-
turer and that the defect was a producing cause of 
the plaintiff’s injuries. Mendez, 204 S.W.3d at 800; 
see also Pattern Jury Charge 71.3.

Failure to Warn

A “marketing defect” is a failure to give adequate 
warnings of the product’s dangers that were known 
or, by the application of reasonably developed 
human skill and foresight, should have been known 
to the seller. See Gen. Motors Corp. v. Saenz, 873 
S.W.2d 353, 357 (Tex. 1993); see Lucas v. Tex. Indus., 
Inc., 696 S.W.2d 372, 377 (Tex. 1984); see Webster 
v. Lipsey, 787 S.W.2d 631, 641 (Tex. App.—Houston 
[14th Dist.] 1990, writ denied); see Garcia v. Depend-
able Shell Core Machs., Inc., 783 S.W.2d 246, 249–50 
(Tex. App.—Corpus Christi 1989, no writ). There are 
five elements that the plaintiff must prove to prevail 
on a failure to warn claim: (1) there is an inherent 
risk of harm in the product or the reasonably antici-
pated use of the product; (2) at the time the product 
is marketed, the manufacturer or seller must either 
know or should know of the inherent risk of harm; 
(3) the product must lack or have inadequate warn-
ings or instructions; (4) the lack or inadequacy of 
the warnings or instructions render the product 
inherently dangerous; and (5) there is a causal con-
nection between the failure of the warning and the 
plaintiff’s injury. Ethicon Endo- Surgery, Inc. v. Meyer, 
249 S.W.3d 513, 516 (Tex. App.—Fort Worth 2007, 
no pet.).

A manufacturer or seller has no duty to warn of 
hazards or risks are generally known and recog-
nized. See Caterpillar, Inc. v. Shears, 911 S.W.2d 379, 
382 (Tex. 1995); see also Joseph E. Seagram & Sons, 
Inc. v. McGuire, 814 S.W.2d 385, 387–88 (Tex. 1991). 
An adequate warning or instruction means a warn-
ing given in a form that can reasonably be expected 
to catch the attention of a reasonably prudent person 
in the circumstances of the product’s use. The con-
tent of the warnings and instructions must be com-
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prehensible to the average user, and must convey a 
fair indication of the nature and extent of the danger, 
and must instruct a reasonably prudent person how 
to avoid the danger. See Pattern Jury Charge 71.5.

The failure to warn cause of action applies not 
only to the purchaser of the product, but it extends 
also to the user of the product. See Coleman v. Cin-
tas Sales Corp., 40 S.W.3d 544, 549 (Tex. App.—San 
Antonio 2001, pet. denied).

Pattern Jury Instructions

Pattern jury instructions are available for design 
defects, manufacturing defects, and failure to warn. 
See Pattern Jury Charges 70, 71.

Post-Sale Duties

Texas does not recognize a post-sale duty to warn of 
a product’s defects if the defects were not discovered 
until after manufacture and sale. Torrington Co. v. 
Stutzman, 46 S.W.3d 829, 836–37 (Tex. 2000). How-
ever, if a manufacturer assumes a post-sale duty and 
then does not use reasonable means to discharge 
that duty, it may be liable for a breach of that duty. 
See Dion v. Ford Motor Co., 804 S.W.2d 302, 310 (Tex. 
App.—Eastland 1991, writ denied).

Vendor or Distributor

See “Innocent Sellers,” infra.

Proof in Negligence Actions
Design or Manufacturing Defect

A manufacturer may be liable for manufacturing or 
defective design if failed to exercise ordinary care 
in design and production of the product. Turner v. 
Gen. Motors Corp., 584 S.W.2d 844, 854 (Tex. 1979); 
Gonzales v. Caterpillar Tractor Co., 571 S.W.2d 867, 
871 (Tex. 1978). As opposed to strict liability causes 
of action, design and manufacturing theories of neg-
ligence liability focus on the actions of the manufac-
turer. Turner, 584 S.W.2d at 854. In order to prevail 
on a design defect theory of negligence, the plaintiff 
must prove that the manufacturer failed to exercise 
reasonable care in adopting a safer design for the 
product. Gonzales, 571 S.W.2d at 871. On a manufac-
turing theory of negligence, the plaintiff must prove 
that the manufacturer failed to exercise reasonable 
care in manufacturing the product, which it should 
have known would cause an unreasonable risk of 

harm. Id. A plaintiff may be required to submit only 
one theory of liability if they plead both strict lia-
bility and negligence related to the same underlying 
conduct. Id.

Failure to Warn

A manufacturer has the duty to warn of dangers 
of which it knew or of which, in the exercise of 
ordinary care, it should have known, which made 
the product dangerous for the use for which it was 
intended or supplied. See Williams v. S. Pac. Transp. 
Co., 804 S.W.2d 132, 138 (Tex. App.—Houston [1st 
Dist.] 1990, writ denied). A manufacturer has no 
duty to warn of hazards or risks that are generally 
known and recognized. See Caterpillar, Inc. v. Shears, 
911 S.W.2d 379, 382 (Tex. 1995).

Vendor or Distributor

See “Innocent Sellers,” infra.

Evidence
Subsequent Remedial Measures
When, after an incident occurs, a manufacturer or 
seller takes measures that would have made a previ-
ous injury less likely to occur, evidence of the subse-
quent remedial measures is not admissible to prove: 
(1) negligence, (2) culpable conduct, (3) a defect in 
a product, (4) a defect in a product’s design, or (5) a 
need for a warning or instruction. Tex. R. Evid. 407; 
see Austin v. Kroger Texas, L.P., 465 S.W.3d 193, 214 
(Tex. 2015); see E.V.R. II Assocs., Ltd. v. Brundige, 
813 S.W.2d 552, 556 (Tex. App.—Dallas 1991, no 
writ). However, if disputed, the evidence of subse-
quent remedial measures can be offered for another 
purpose, such as proving (1) ownership, (2) control, 
or (3) feasibility of precautionary measures. Tex. 
R. Evid. 407. The evidence may also be offered for 
impeachment purposes. Id.

Qualification of Expert Witness
Texas Rule of Evidence 702 permits a witness qual-
ified as an expert by “knowledge, skill, experience, 
training, or education” to testify in the form of an 
opinion regarding subjects that would assist the trier 
of fact in understanding the evidence or determining 
a fact issue. Whether an expert is qualified is a pre-
liminary question to be decided by the trial court.
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The Texas Supreme Court has concluded that to 
qualify as an expert in a particular field of study, the 
expert must have more than just general knowledge 
in the subject area. See Gammill v. Jack Williams 
Chevrolet, Inc., 972 S.W.2d 713, 718 (Tex. 1998). The 
offering party must establish that the expert has 
“knowledge, skill, experience, training, or educa-
tion” regarding the specific issue before the court 
that would qualify the expert to give an opinion on 
that particular subject. Broders v. Heise, 924 S.W.2d 
148, 153 (Tex. 1996); see also E.I. du Pont de Nemours 
& Co. v. Robinson, 923 S.W.2d 549, 556 (Tex. 1995) 
(adopting the holding of Daubert v. Merrell Dow 
Pharms., Inc., 509 U.S. 579 (1993).

Spoliation of Evidence
Spoliation is the improper destruction of evidence 
relevant to a case. See Kang v. Hyundai Corp., 992 
S.W.2d 499, 502 (Tex. App.—Dallas 1999, no pet.); see 
Malone v. Foster, 956 S.W.2d 573, 577 (Tex. App.—
Dallas 1997), aff’d, 977 S.W.2d 562 (Tex. 1998). 
When a party destroys relevant evidence, the trial 
court may exercise its discretion to impose sanctions 
on the responsible party. See Trevino v. Ortega, 969 
S.W.2d 950, 953 (Tex. 1998); see Kang v. Hyundai, 
992 S.W.2d at 502; see Malone v. Foster, 956 S.W.2d 
at 581. The court also may instruct the jury that the 
party destroyed the evidence because the evidence 
was unfavorable to that party’s case. See Trevino, 
969 S.W.2d at 953; see Kang, 992 S.W.2d at 502; see 
Malone, 956 S.W.2d at 581; see also U.S. v. Wise, 221 
F.3d 140, 156 (5th Cir. 2000) (recognizing that a 
district court has discretion to instruct the jury on 
adverse spoliation inferences).

Available Defenses
Assumption of Risk
The former assumption of risk defense is no longer 
a viable, separate defense in strict product liability 
actions; instead, it was abrogated by the legislature 
and in favor of the comparative fault doctrine. See 
Tex. Civ. Prac. & Rem. Code §33.003; see also Dugger 
v. Arredondo, 408 S.W.3d 825, 832 (Tex. 2013 (“We 
abandoned the assumption- of- the- risk doctrine as 
a complete defense to tort liability thirty-five years 
ago, holding that the Legislature’s adoption of com-
parative negligence ‘evidenced its clear intention 

to apportion negligence rather than completely 
bar recovery.’”).

Comparative Fault/Contributory Fault
In product liability actions, the trier of fact must 
apportion responsibility among each plaintiff, 
each defendant, each settling person, and each 
responsible third party who has been designated 
by the defendant. See Tex. Civ. Prac. & Rem. Code 
§§33.001–33.004. If the plaintiff’s percentage of fault 
is greater than 50 percent, he or she may not recover. 
See Tex. Civ. Prac. & Rem. Code §33.001; see also 
Austin v. Kroger Texas, L.P., 465 S.W.3d 193, 210 
(Tex. 2015). If the plaintiff is found to have some per-
centage of responsibility less than fifty percent any 
compensatory damages awarded must be reduced 
by the percentage of responsibility attributed to the 
plaintiff. See Tex. Civ. Prac. & Rem. Code §33.012(a). 
If the plaintiff has settled with one or more persons, 
the court shall further reduce the amount to be 
recovered by the plaintiff by the sum of the dollar 
amounts of all settlements. Tex. Civ. Prac. & Rem. 
Code §33.012(b). A defendant’s liability is limited to 
its percentage of damages found by the trier of fact, 
unless the defendant is found to be greater than fifty 
percent responsible for a cause of action, in which 
case the defendant is then jointly and severally liable 
as to damages for that cause of action. Tex. Civ. Prac. 
& Rem. Code §33.013.

The proportionate responsibility statutes govern 
all tort causes of action, including an action brought 
under the Deceptive Trade Practices Act. They do 
not, however, govern suits to collect workers’ com-
pensation benefits, suits seeking exemplary damages 
against an employer arising from the death of an 
employee, and claims for exemplary damages in 
actions to which the statutes otherwise apply, or 
suits for damages arising from the manufacture of 
methamphetamine as described by Chapter 99 of 
the Texas Civil Practice and Remedies Code. See Tex. 
Civ. Prac. & Rem. Code §33.002(c).

Seat Belts—Failure to Use
After over a decade of unsettled law, the Texas 
Supreme Court ruled that the evidence of use or 
nonuse of seatbelts is admissible for the purposes 
of apportioning liability and damages under the 
comparative fault statute. Nabors Well Services, Ltd. 
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v. Romero, 456 S.W.3d 553 (Tex. 2015). Factfinders 
will now be able to consider as relevant evidence of 
a plaintiff’s nonuse of a seatbelt when assigning per-
centages of responsibility. Id.

Helmets—Failure to Use
The Fifth Circuit has held, in the context of a strict 
liability action, that the failure to wear a protective 
helmet in appropriate circumstances should reduce 
a plaintiff’s recovery “whether it is characterized as 
assumption of risk, misuse, or failure to mitigate or 
avoid damages.” Kennon v. Slipstreamer, Inc., 794 
F.2d 1067, 1072 (5th Cir. 1986); see also Sanchez ex 
rel. Estate of Galvan v. Brownsville Sports Ctr., 51 
S.W.3d 643 (Tex. App.—Corpus Christi 2001) (par-
ents brought negligence action after son was killed 
in an All- Terrain Vehicle accident and judgment was 
reduced, in part, because parents were negligent in 
failing to warn son to wear a helmet and son was 
not wearing a helmet at the time of the accident), 
petition granted, vacated pursuant to agreement of 
settling parties.

Crashworthiness
Crashworthiness, also known as enhanced or sec-
ondary injury, is a doctrine that is argued primarily 
in motor vehicle collision litigation. In a crashwor-
thiness case, the claim is that a defect in the vehicle 
caused an occupant to sustain injuries in an accident 
that he would not otherwise have suffered. Hyundai 
Motor Co. v. Rodriguez, 995 S.W.2d 661, 665 (Tex. 
1999); Ford Motor Co. v. Miles, 141 S.W.3d 309, 
317–18 (Tex. App.—Dallas 2004, pet. denied). In a 
crashworthiness case involving a claim for personal 
injuries, strict- liability’s and breach- of- warranty’s 
concepts of “defect” are functionally identical—an 
uncrashworthy vehicle cannot be unfit for ordinary 
use but not unreasonably dangerous, nor can it be 
unreasonably dangerous but fit for ordinary use. 
Rather, it must be both or neither. Hyundai, 995 
S.W.2d at 665. In a crashworthiness case, a negli-
gence theory requires proof of foreseeability. Id. Such 
proof is not required under a strict liability theory. 
Id.; Ford Motor Co, 141 S.W.3d at 317.

Misuse of Product
Similar to assumption of risk, product misuse is 
no longer a distinct defense but is subsumed under 

comparative fault. It is a factor that must be consid-
ered in allocating responsibility for an injury under 
the Texas Proportionate Responsibility Statute. 
See Hernandez v. Tokai Corp., 2 S.W.3d 251, 257 
(Tex. 1999) (“The fact that the foreseeable risk of 
harm is due to a misuse of the product, rather than 
an intended use, is not an absolute bar to liability 
for that portion of an injury caused by a product’s 
defective design; instead, misuse of a product is a 
factor that must be considered in allocating respon-
sibility for the injury”); Tex. Civ. Prac. & Rem. Code 
§§33.001–33.004

Unanticipated, Unforeseeable, 
or Unintended Use
See “Comparative Fault/Contributory Fault” and 
“Misuse of Product,” supra. Foreseeability of risk of 
harm is a requirement for liability for a defectively 
designed product; a product need not be designed 
to reduce or avoid unforeseeable risks of harm. 
Hernandez v. Tokai Corp., 2 S.W.3d 251, 257 (Tex. 
1999); see Martinez v. Sci. Applications Int’l Corp., 
1:10-CV-207, 2015 WL 11109381, at *9 (S.D. Tex. June 
29, 2015). But, the fact that the foreseeable risk of 
harm is due to a misuse of the product, rather than 
an intended use, is not an absolute bar to liability for 
that portion of an injury caused by a product’s defec-
tive design. Hernandez, 2 S.W.3d at 257. Instead, 
misuse of a product is a factor that must be consid-
ered in allocating responsibility for the injury. Id.

Alteration of Product
In order for liability to be imposed, a defective 
product must reach the user or consumer with-
out substantial change. Restatement (Second) of 
Torts §402A (1965); Uniroyal Goodrich Tire Co. 
v. Martinez, 977 S.W.2d 328, 334–35 (Tex. 1998); 
Am. Tobacco Co. v. Grinnell, 951 S.W.2d 420, 426 
(Tex. 1997); Firestone Steel Prods. Co. v. Barajas, 
927 S.W.2d 608, 613 (Tex. 1996). If the defendant 
offers proof of the elements of substantial change, 
a jury instruction that includes an explanation of 
the alteration should be immediately following the 
definition of “unreasonably dangerous.” See Pattern 
Jury Charge (PJC) 70.6; Ramirez v. Volkswagen of 
Am., Inc., 788 S.W.2d 700, 702 (Tex. App.—Corpus 
Christi 1990, writ denied); Dion v. Ford Motor Co., 
804 S.W.2d 302, 308 (Tex. App.—Eastland 1991, 
writ denied).



6   Products Liability Defenses: A State-by-State Compendium   Texas

Under Section 402A, an unforeseeable change or 
alteration in the original condition of the product 
relieves the supplier of liability. See Ford Motor Co. 
v. Russell & Smith Ford Co., 474 S.W.2d 549, 553 
(Tex. Civ. App. 1971). Substantial change or alter-
ation does not include reasonably foreseeable wear 
and tear or deterioration. Cf. Miller v. Bock Laundry 
Mach. Co., 568 S.W.2d 648, 664–65 (Tex. 1977) 
(court upheld finding that laundry machine was 
defectively designed based, in part, on testimony 
that failure of safety device to operate resulted from 
deterioration or shrinking of a pad, and design was 
defective because the rubber used for the pads was 
known to deteriorate); see also Pittsburg Coca- Cola 
Bottling Works v. Ponder, 443 S.W.2d 546, 550 (Tex. 
1969) (special issue submitted to jury asking whether 
bottle and its contents were not reasonably fit for 
purposes for which they were intended, without 
securing finding that bottle was not reasonably fit at 
time of delivery by bottler, would not support judg-
ment in favor of plaintiff on basis of strict liability). 
Further, a seller is subject to liability if he introduces 
into the stream of commerce a product so fragile 
that its anticipated use is likely to create a dangerous 
condition. Parsons v. Ford Motor Co., 85 S.W.3d 323, 
330–31 (Tex. App.—Austin 2002, pet. denied); Sharp 
v. Chrysler Corp., 432 S.W.2d 131, 136 (Tex. Civ. 
App. 1968).

Unavoidably Unsafe Products
Texas statute provides that a product supplier is 
not strictly liable under a design defect, marketing 
defect, or negligence theory for damages caused 
by a common consumer product if the product is 
inherently unsafe and is known to be unsafe by the 
ordinary consumer with ordinary knowledge. Tex. 
Civ. Prac. & Rem. Code §82.004. This defense applies 
only to products intended for personal consump-
tion, such as those products identified in comment 
i to Section 402A of the Second Restatement (e.g., 
sugar, tobacco, alcohol). See Tex. Civ. Prac. & Rem. 
Code §82.004; Harris v. Philip Morris Inc., 232 
F.3d 456, 457 (5th Cir. 2000); Keene Corp. v. Gard-
ner, 837 S.W.2d 224, 228 (Tex. App.—Dallas 1992, 
writ denied).

Dangers That Are “Common Knowledge”
A manufacturer or seller has no duty to warn of 
hazards or risks that are obvious and/or generally 

known and recognized, or common knowledge (i.e., 
those facts that are so well known to the community 
as to be beyond dispute). The manufacturer or sell-
er’s duty to warn is limited only to hazards of which 
the consumer is unaware. See Caterpillar, Inc. v. 
Shears, 911 S.W.2d 379, 382 (Tex. 1995); USX Corp. v. 
Salinas, 818 S.W.2d 473, 483 (Tex. App. 1991); Joseph 
E. Seagram & Sons, Inc. v. McGuire, 814 S.W.2d 385, 
387 (Tex. 1991); Olympic Arms, Inc. v. Green, 176 
S.W.3d 567, 580 (Tex. App.—Houston [1st Dist.] 
2004, no pet.).

Informed Intermediary
Generally, a manufacturer or seller is not obligated to 
warn of a product’s inherent dangers when it is mar-
keted to an organization or group of persons pos-
sessing special expertise or sophistication in its use, 
or a particular knowledge of its inherent characteris-
tics, who then can be expected to warn the ultimate 
users. See Martinez v. Dixie Carriers, Inc., 529 F.2d 
457, 464 (5th Cir. 1976); Wyeth- Ayerst Labs. Co. v. 
Medrano, 28 S.W.3d 87, 91 (Tex. App. 2000); Diggles 
v. Horwitz, 765 S.W.2d 839, 843 (Tex. App.—Houston 
[1st Dist.] 1989, writ denied); Gerber v. Hoffmann- La 
Roche Inc., 392 F. Supp. 2d 907, 915 (S.D. Tex. 2005). 
To qualify as an appropriate intermediary, however, 
there must be a showing that the intermediary exer-
cised control over the product. See Aluminum Co. of 
Am. v. Alm, 785 S.W.2d 137, 140 (Tex. 1990).

Innocent Sellers
A seller that did not manufacture a product is not 
generally liable to the plaintiff for harm caused by 
the sold product unless the plaintiff can prevail on 
at least one of several different theories of liability. 
Tex. Civ. Prac. & Rem. Code §82.003. The plaintiff 
may prevail against an innocent seller if he or she 
proves that the seller: (1) assisted in the design of 
the product, (2) altered or modified the product, or 
(3) installed the product and the harm came from 
the installation. Id. If the plaintiff raises a failure to 
warn claim against an innocent seller, the plaintiff 
must prove that: (1) the seller exercised substantial 
control over the content of the warning or instruc-
tion, (2) the warning or instruction was inadequate, 
and (3) the inadequacy of the warning or instruction 
caused the harm to the plaintiff. Id. In the alterna-
tive, the plaintiff may also bring a claim of misrepre-
sentation against the innocent seller if he or she can 
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prove that: (1) the seller made an express factual rep-
resentation about an aspect of the product that was 
incorrect, (2) the claimant relied on the representa-
tion in obtaining or using the product, (3) and the 
claimant would not have suffered the same degree 
of harm if the product had been as represented. Id. 
The innocent seller may also be liable if: (1) the seller 
knew of a defect at the time the seller supplied the 
product and (2) the plaintiff’s harm resulted from 
the defect. Id. Finally, an innocent seller may be lia-
ble to an injured plaintiff if the manufacturer of the 
product is insolvent or not subject to the jurisdiction 
of the court. Id.

Component Parts Manufacturer
A parts manufacturer who does not participate in 
the design nor assembly of the final product but 
merely supplies parts in accordance with the design-
er’s specification is not liable for injury that was not 
caused by the part supplied. Bostrom Seating, Inc. v. 
Crane Carrier Co., 140 S.W.3d 681, 683 (Tex. 2004); 
Ranger Conveying & Supply Co. v. Davis, 254 S.W.3d 
471, 483 (Tex. App.—Houston [1st Dist.] 2007, 
pet. denied).

Sealed Containers
When a product is sold and received by the con-
sumer in a sealed container, it can be inferred that 
the product reached the consumer without alteration 
or a substantial change. See McKisson v. Sales Affili-
ates, Inc., 416 S.W.2d 787, 792 (Tex. 1967). However, 
the vendor/distributor may still be liable under 
another theory of products liability. Id.

Preemption
Whether any particular federal statute preempts 
state law in Texas will vary according to the partic-
ular area of law and piece of legislation. For exam-
ple, in Hyundai Motor Co. v. Alvarado, the Texas 
Supreme Court held that the National Traffic and 
Motor Vehicle Safety Act does not preempt common 
law design defect claims asserting that a vehicle’s 
passive restraint system should have included a 
lap belt. 974 S.W.2d 1, 13 (Tex. 1998). Similarly, the 
Texas Supreme Court held that the Safety Act did not 
preempt a plaintiff’s claims based on a defectively 
manufactured, designed, or marketed trailer because 
it was not equipped with “reasonable or necessary 

conspicuity devices.” See Great Dane Trailers, Inc. v. 
Estate of Wells, 52 S.W.3d 737, 740 (Tex. 2001).

However, in Quest Chemical Corp. v. Elam, the 
court held that plaintiff’s claims of inadequate label-
ing and warning were preempted by the Federal 
Insecticide, Fungicide and Rodenticide Act. 898 
S.W.2d 819, 821 (Tex. 1995). Also, in Bic Pen Corp. 
v. Carter, 251 S.W.3d 500 (Tex. 2008), a unanimous 
Texas Supreme Court held that federal regulations 
of child- resistant lighters impliedly preempted a 
plaintiff’s design defect claims—notwithstanding a 
“savings clause” in those regulations which provided 
that regulatory compliance shall not relieve a defen-
dant from liability at common law. Id. at 505–06. 
As these disparate cases illustrate, there is still no 
general standard for addressing preemption issues 
under Texas law. Id.

Compliance with Government Standards
Under Texas law, manufacturers and sellers are pre-
sumptively not liable for harm caused by inadequacy 
in formulation, labeling, or design of a product if the 
formulation, labeling, or design complied with fed-
eral safety regulations applicable to and governing 
the product. Tex. Civ. Prac. & Rem. Code §82.008. A 
plaintiff may rebut this presumption by establishing 
that the mandatory federal safety standards or regu-
lations applicable to the product were inadequate to 
protect the public from unreasonable risks of injury 
or damage or that the manufacturer withheld or 
misrepresented information relevant to the federal 
government’s or agency’s determination of the ade-
quacy of the safety standards or regulations at issue. 
Id.; Kia Motors Corp. v. Ruiz, 432 S.W.3d 865, 870 
(Tex. 2014). If the product is a pre- market approval 
device, there is preemption so 82.008 will not apply. 
Performance standards do not give rise to the no- 
defect presumption; only standards which concern 
the design of the product at issue will trigger Section 
82.008. Ruiz, 432 S.W.3d at 871.

Similarly, for pharmaceutical manufacturers, 
there is a rebuttable presumption of non- liability if 
the product’s warning was approved by the federal 
Food and Drug Administration or if the warning 
was stated in a monograph developed by the fed-
eral Food and Drug Administration. Tex. Civ. Prac. 
& Rem. Code §82.007. The plaintiff may rebut the 
presumption in five ways by establishing that the 
manufacturer or prescriber: (1) withheld or misrep-
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resented material information to the FDA, (2) sold 
or prescribed the product after it was recalled, 
(3) promoted an off- label use, (4) prescribed an off- 
label use, or (5) committed bribery. Id. In Murthy v. 
Abbott Labs., the court held that the section of Tex. 
Civ. Prac. & Rem. Code §82.007 regarding withhold-
ing or misrepresenting material information to the 
FDA was preempted by the Federal Food, Drug, and 
Cosmetics Act. 847 F. Supp. 2d 958 (S.D. Tex. 2012).

Government Contractor Defense
This common law affirmative defense preempts 
state tort law that may compensate those injured 
by a manufacturer’s performance of government 
procurement contracts. Trapnell v. Sysco Food Servs., 
Inc., 850 S.W.2d 529, 549 (Tex. App.—Corpus Christi 
1992), aff’d on other grounds, 890 S.W.2d 796 (Tex. 
1994) (citing Boyle v. United Techs. Corp., 487 U.S. 
500, 504 (1988)). The policy behind the preemption 
is the federal interest that the government has in 
procuring the equipment. Id. The defense applies 
if: (1) the United States approved reasonably precise 
specifications for the equipment; (2) the equipment 
conformed to the specifications; and (3) the sup-
plier warned the United States about the dangers 
in the use of the equipment that were known to the 
supplier but not to the United States. See Jorden v. 
Ensign- Bickford Co., 20 S.W.3d 847, 850 (Tex. App.—
Dallas 2000, pet. denied); Trapnell, 850 S.W.2d at 
549. This defense does not apply to manufacturing 
defects. Torrington Co. v. Stutzman, 46 S.W.3d 829 
(Tex. 2000).

State-of-the-Art
A product being considered “state-of-the-art,” or of 
limited availability to the public consumer, is not 
necessarily a defense to liability. Owens- Corning 
Fiberglas Corp. v. Caldwell, 818 S.W.2d 749, 752 (Tex. 
1991). However, in balancing the overall risk and 
utility of a product, the fact finder in a product liabil-
ity action may consider as highly relevant the avail-
ability or non- availability of feasible alternatives. 
See id.; see also Boatland of Houston, Inc. v. Bailey, 
609 S.W.2d 743 n.3 (Tex. 1980). “State-of-the-art” is 
characterized more as rebuttal evidence for the man-
ufacturer that there is no economically feasible alter-
native design. See Hinson v. Dorel Juvenile Group, 
Inc., 2:15-CV-713-JRG-RSP, 2016 WL 3361480, at *3 
(E.D. Tex. June 9, 2016). Further, the burden to prove 

that there is a safer alternative design rests squarely 
with the plaintiff. See Tex. Civ. Prac. & Rem. Code 
§82.005.

Other Accidents
Evidence of other accidents may be admissible if 
the other accidents are substantially similar—
occurred under reasonably similar circumstances 
and involved the same product. Uniroyal Goodrich 
Tire Co. v. Martinez, 977 S.W.2d 328, 341 (Tex. 1998); 
Missouri- Kansas- Texas R. Co. v. May, 600 S.W.2d 
755, 756 (Tex. 1980).

Alternatively, while not a complete defense, a 
defendant may offer evidence of a lack of other acci-
dents with the same product to rebut plaintiff’s claim 
that the product was unreasonably dangerous. See 
Nissan Motor Co. Ltd. v. Armstrong, 145 S.W.3d 131, 
139 (Tex. 2004).

Disclaimers of Liability
A contractual disclaimer limiting recovery of dam-
ages for personal injury based on strict tort liability 
is generally considered void as a matter of public 
policy. Tex. Bus. & Comm. Code §2.719(c); Mid 
Continent Aircraft Corp. v. Curry County Spraying 
Serv., Inc., 572 S.W.2d 308, 312 (Tex. 1978). If the 
disclaimer merely limits commercial damages, it 
is not automatically void. Tex. Bus. & Comm. Code 
§2.719(c).

Failure to Mitigate Damages
A plaintiff’s failure to discover or guard against 
a product defect is not an affirmative defense to 
product liability. See Gen. Motors Corp. v. Sanchez, 
997 S.W.2d 584, 592–93 (Tex. 1999). But a plaintiff 
may not recover damages that he or she did not act 
reasonably to mitigate. Gideon v. Johns- Manville 
Sales Corp., 761 F.2d 1129, 1139 (5th Cir. 1985); 
Hygeia Dairy Co. v. Gonzalez, 994 S.W.2d 220, 224 
(Tex. App.—San Antonio 1999). Failure to mitigate 
damages will be considered by the fact- finder when 
apportioning fault. See Sanchez, 997 S.W.2d at 592.

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
The doctrine of strict tort liability does not extend 
to recovery of damages to a product itself. Mid Con-
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tinent Aircraft Corp. v. Curry County Spraying Serv., 
Inc., 572 S.W.2d 308, 311 (Tex. 1978); Jim Walter 
Homes, Inc. v. Reed, 711 S.W.2d 617, 618 (Tex. 1986); 
Indelco, Inc. v. Hanson Indus. N. Am. Grove World-
wide, 967 S.W.2d 931, 933 (Tex. App. 1998); Murray v. 
Ford Motor Co., 967 S.W.2d 931, 967 S.W.2d 931, 891 
(Tex. App.—Dallas 2003, no pet.).

Statutes of Limitation
Generally, suits for personal injury, whether in 
strict liability or negligence, must be filed no later 
than two years after the cause of action accrues. 
See Tex. Civ. Prac. & Rem. Code §16.003. A cause 
of action accrues when a wrongful act effects an 
injury, regardless of when the plaintiff learns of 
that injury or if all resulting damages have yet to 
occur. See Childs v. Haussecker, 974 S.W.2d 31, 37 
(Tex. 1998); S.V. v. R.V., 933 S.W.2d 1, 4 (Tex. 1996). 
When, however, the nature of an injury incurred is 
inherently undiscoverable and the evidence of injury 
is objectively verifiable, the discovery rule applies to 
defer accrual of a plaintiff’s action until the plaintiff 
knows, or through the exercise of reasonable care 
and diligence should have known, of the wrongful 
act and resulting injury. Id.

In actions brought pursuant to the survival stat-
ute, the discovery rule does not necessarily apply. 
In a survival action (see Tex. Civ. Prac. & Rem. 
Code §71.021), a statute of limitations defense can 
be raised against the person’s heir and estate if it 
could have been raised against the injured person. 
Russell v. Ingersoll- Rand Co., 841 S.W.2d 343, 345 
(Tex. 1992); see also Diaz v. Westphal, 941 S.W.2d 
96, 98–101 (Tex. 1997) (because limitations would 
have barred the father’s common law cause of action 
against the doctor at the time of his death, the son 
had no wrongful death and survival claims). In 
actions brought pursuant to the wrongful death stat-
ute, no discovery rule applies. Tex. Civ. Prac. & Rem. 
Code §71.002. The two-year period commences on 
the death of the party involved with the product. See 
Tex. Civ. Prac. & Rem. Code §16.003; Moreno v. Ster-
ling Drug, Inc., 787 S.W.2d 348, 357 (Tex. 1990).

The four-year statute of limitations governs a 
plaintiff’s breach of express and implied warranty 
claims. See Tex. Bus. & Comm. Code §2.725(a). 
Breach of express and implied warranty claims 
accrue on the date that the allegedly defective prod-
uct is delivered, without regard to the aggrieved 

party’s lack of knowledge. See Safeway Stores, Inc. v. 
Certainteed Corp., 710 S.W.2d 544, 546 (Tex. 1986).

Statutes of Repose
Generally, a plaintiff must commence suit against a 
manufacturer or seller of a product before the end 
of fifteen years after the date of the sale of the prod-
uct. See Tex. Civ. Prac. & Rem. Code §16.012. If a 
manufacturer or seller expressly warrants in writing 
that the product has a useful safe life of longer than 
fifteen years, a claimant must commence a product 
liability action against that manufacturer or seller 
of the product before the end of the number of years 
warranted after the date of the sale of the product 
by the seller. Id. The exception to this general rule is 
for personal injury or wrongful death actions where 
the plaintiff alleges: (1) exposure to a product within 
fifteen years of the date the product was first sold; 
(2) that the product caused the plaintiff’s disease; 
and (3) that the symptoms did not manifest within 
fifteen years of the date of sale by the defendants. Id. 
This provision does not extend the normal two-year 
limitations period, and applies only to the sales of 
products—not leases. Id.

Texas courts have repeatedly held that statutes of 
repose, such as that in Section 16.012, do not violate 
the open courts provisions of the Texas Constitution. 
Zaragosa v. Chemetron Invs., Inc., 122 S.W.3d 341, 
346 (Tex. App.—Fort Worth 2003, no pet.); Barnes 
v. J.W. Bateson Co., 755 S.W.2d 518, 521 (Tex. App.—
Fort Worth 1988, no writ); Fiengo v. General Motors 
Corp., 225 S.W.3d 858, 863 (Tex. App.—Dallas 2007, 
no pet.).

Privity of Contract
Privity of contract is not required in strict product 
liability actions. See McDonald v. Houston Dairy 
& Kraft, Inc., 813 S.W.2d 238, 239 (Tex. App. 1991); 
Campbell Soup Co. v. Ryan, 328 S.W.2d 821, 822 (Tex. 
Civ. App. 1959, no writ).

Successorship
A corporation acquiring the interest of another 
corporation does not also receive the previous cor-
poration’s liabilities, unless expressed by statute. 
Tex. Bus. Orgs. Code Ann. §10.254. In order for a 
corporation to claim successorship as an affirmative 
defense, it must plead the defense specifically. See 
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Tex. R. Civ. P 94; see also Celotex Corp. v. Tate, 797 
S.W.2d 197, 207 (Tex. App.—Corpus Christi 1990), 
writ dismissed by agreement (Aug. 16, 1996). The 
only exceptions to this general rule are where there 
exists an express contractual assumption of liabil-
ities by the successor, or a demonstration of fraud 
between the successor and the predecessor corpo-
ration. See Lockheed Martin Corp. v. Gordon, 16 
S.W.3d 127,134 (Tex. App.—Houston [1st Dist.] 2000, 
pet. denied).

Damages and Joint Liability
Compensatory Damages
In personal injury actions, recovery of medical 
or health care expenses incurred is limited to the 
amount actually paid or incurred by or on behalf 
of the claimant. See Tex. Civ. Prac. & Rem. Code 
§41.0105. The Texas Supreme Court has held that 
“§41.0105 limits a claimant’s recovery of medical 
expenses to those which have been or must be paid 
by or for the claimant,” not what has been billed. 
Haygood v. Garza De Escabedo, 356 S.W.3d 390, 398 
(Tex. 2011). “[O]nly evidence of recoverable medical 
expenses is admissible at trial.” Id. “Of course, the 
collateral source rule continues to apply to such 
expenses, and the jury should not be told that they 
will be covered in whole or in part by insurance. Nor 
should the jury be told that a health care provider 
adjusted its charges because of insurance.” Id.

The court is required by statute to provide the jury 
with specific instructions regarding several specific 
damages issues. See Tex. Civ. Prac. & Rem. Code 
§41.012.

In wrongful death actions, one element of dam-
ages is pecuniary loss, which includes the loss of 
care, maintenance, support, services, advice, coun-
sel, and reasonable contributions of a pecuniary 
value, excluding loss of inheritance. See Pattern Jury 
Charge 81.1-81.6. Damages that may be recovered 
in wrongful death actions can include those stem-
ming from loss of companionship and society, which 
includes the loss of positive benefits flowing from 
the love, comfort, companionship, and society that 
the beneficiary would, in reasonable probability, 
have received had he or she lived. Id. Additionally, 
damages for mental anguish may be recovered, 
which means the emotional pain, torment, and suf-
fering experienced by the beneficiary because of the 

death of the deceased. Id. Finally, recoverable items 
may include loss of inheritance, which includes the 
present value of the assets that the deceased, in rea-
sonable probability, would have added to the estate 
and left to the plaintiff had the deceased suffered a 
natural death. Id.

Punitive Damages
Insurability

Punitive damages are insurable. Am. Home Assur-
ance Co. v. Safeway Steel Prods. Co., 743 S.W.2d 693, 
700 (Tex. App.—Austin 1987, writ denied).

Recoverability

The jury may award exemplary damages only if 
the plaintiff can prove by clear and convincing evi-
dence that the harm resulted from fraud, malice, or 
gross negligence. See Tex. Civ. Prac. & Rem. Code 
§41.003(d). Malice means: a) a specific intent to 
cause substantial injury; or b) an act or omission 
(i) that, when viewed objectively from the standpoint 
of the actor at the time of its occurrence, involved 
an extreme degree of risk, considering the probabil-
ity and magnitude of the potential harm to others; 
and (ii) of which the actor had actual, subjective 
awareness of the risk involved, but nevertheless 
proceeded with conscious indifference to the rights, 
safety, or welfare of others. Pattern Jury Charge 4.2B. 
Gross negligence means “more than momentary 
thoughtlessness, inadvertence, or error of judgment. 
It means such an entire want of care as to establish 
that the act or omission in question was the result of 
actual conscious indifference to the rights, welfare, 
or safety of the persons affected by it.” Pattern Jury 
Charge 4.2A.

A corporation may be liable in punitive damages 
for gross negligence only if the corporation itself 
commits gross negligence. Mobil Oil Corp. v. Ellen-
der, 968 S.W.2d 917, 921 (Tex. 1998). A corporation 
is liable for punitive damages if it authorizes or 
ratifies an agent’s gross negligence or if it is grossly 
negligent in hiring an unfit agent. Id. A corporation 
is also liable if it commits gross negligence through 
the actions or inactions of a vice principal. Id. at 922. 
“Vice principal” encompasses: a) corporate officers; 
b) those who have authority to employ, direct, and 
discharge servants to the master; c) those engaged in 
the performance of non- delegable or absolute duties 
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of the master; and (d) those to whom the master has 
confided the management of the whole or a depart-
ment or a division of the business. Id.

A defendant may elect (by written motion) to 
proceed with a bifurcated trial whereby in the first 
phase the trier of fact determines liability for com-
pensatory and exemplary damages, as well as the 
amount of compensatory damages. See Tex. Civ. 
Prac. & Rem. Code §41.009. If liability for exemplary 
damages is found during the first phase, then in 
the second phase the trier of fact will determine the 
amount of exemplary damages, if any. Id. The defen-
dant’s motion must be made prior to voir dire exam-
ination of the jury or at a time specified by a pretrial 
court order. Id.

Limitations

Exemplary damages awarded against a defendant 
may not exceed an amount equal to the greater of: 
(1) two times the amount of economic damages, 
plus an amount equal to any noneconomic dam-
ages found by the jury, not to exceed $750,000; 
or (2) $200,000. See Tex. Civ. Prac. & Rem. Code 
§41.008. This statutory cap does not apply to causes 
of action in which exemplary damages are sought 
based on certain felony conduct, committed know-
ingly or intentionally, such as murder, aggravated 
assault, forgery, theft, commercial bribery, or mis-
application of fiduciary property. Tex. Civ. Prac. & 
Rem. Code §41.008(c); Madison v. Williamson, 241 
S.W.3d 145, 160 (Tex. App.—Houston [1st Dist.] 2007, 
pet. denied); Myers v. Walker, 61 S.W.3d 722, 732 
(Tex. App.—Eastland 2011, pet. denied).

Contribution
Contribution is made generally available by 
Texas Civil Practice and Remedies Code Sections 
32.001–32.003. These rules allow a person to recover 
from each co- defendant against whom judgment is 
rendered. The amount recovered is determined by 
dividing the judgment by the number of liable defen-
dants. If a co- defendant is insolvent, the person may 
recover by dividing the judgment among the solvent 
co- defendants. See id.; First Title Co. v. Garrett, 860 
S.W.2d 74, 78 n.5 (Tex. 1993).

If a defendant who is jointly and severally liable 
pays a percentage of the damages for which the 
defendant is jointly and severally liable greater than 
his percentage of responsibility, that defendant has 

a right of contribution for the overpayment against 
each other liable defendant to the extent that the 
other liable defendant has not paid the percentage 
of the damages found by the trier of fact equal to 
that other defendant’s percentage of responsibility. 
Tex. Civ. Prac. & Rem. Code §33.015. No defendant 
has a right of contribution against any settling per-
son. Id.

Indemnification
The seller of a defective product may be indemni-
fied by the manufacturer for any loss arising out of 
a product liability action, as codified at Texas Civil 
Practice and Remedies Code Section 82.002. Fitzger-
ald v. Advanced Spine Fixation Sys., Inc., 996 S.W.2d 
864, 869 (Tex. 1999). If an independent basis for the 
seller’s liability exists (e.g., the seller’s own negligence 
or intentional misconduct), then the seller has no 
right to indemnity. Id. This statutory duty to indem-
nify exists in addition to any right to other legal, 
contractual, or other right to indemnification and 
applies regardless of how the suit is concluded. Id.

In General Motors Corp. v. Hudiburg Chevrolet, 
Inc., the Texas Supreme Court stated that, to escape 
the duty to indemnify, the indemnitor must prove 
the indemnitee’s independent culpability. 199 S.W.3d 
249, 255 (Tex. 2006). However, the duty to indemnify 
does not depend on an adjudication of the indem-
nitor’s liability, as it does under the common law. 
The duty to indemnify is triggered by the injured 
claimant’s pleadings. The duty is imposed only on 
the manufacturer of a product claimed in a petition 
or complaint to be defective.

A seller/defendant who receives a take- nothing 
judgment in its favor may continue to pursue its 
indemnity action to recover attorneys’ fees from 
a manufacturer who settled prior to trial. See 
Cent. Consol., Inc. v. Robertshaw Controls Co., 
868 S.W.2d 910, 912 (Tex. App.—Beaumont 1994, 
writ denied).

Joint and/or Several Liability
In product liability actions, the general rule is that 
a defendant is jointly and severally liable for dam-
ages only if the defendant’s portion of responsibility 
exceeds fifty percent. See Tex. Civ. Prac. & Rem. 
Code §33.013(b).
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Market Share Liability
The theory of market share liability has neither been 
adopted nor disapproved in Texas. In Gaulding v. 
Celotex Corp., 772 S.W.2d 66 (Tex. 1989), the Texas 
Supreme Court held that the theory of market share 
liability was not applicable to that case since it was 
practically impossible to determine where or when 
the product was marketed. Id. at 70–71. Moreover, 
not all possible tortfeasors were joined, a prerequisite 
to market share liability. Id.

Economic Loss Rule
A party cannot recover “economic losses in negli-
gence when the loss is the subject matter of a con-
tract between the parties.” LAN/STV v. Martin K. 
Eby Const. Co., Inc., 435 S.W.3d 234, 235 (Tex. 2014); 
Coastal Conduit & Ditching, Inc. v. Noram Energy 
Corp., 29 S.W.3d 282, 285 (Tex. App.—Houston 
[14th Dist.] 2000, no pet.). If the “injury is only the 
economic loss to the subject of a contract itself, the 
action sounds in contract alone.” Tarrant County 
Hosp. Dist. v. GE Automation Servs., 156 S.W.3d 885, 
895 (Tex. App.—Fort Worth 2005, no pet.). If the 
“defendant’s conduct gives rise to liability indepen-
dent of a contract’s existence, the plaintiff’s claim 
may sound in tort.” Dennis Jewelry Co. v. Sonitrol 
Mgmt. Corp., 2003 WL 179618, at *3, 2003 Tex. App. 
Lexis 804, at *7 (Tex. App.—San Antonio 2003, no 
pet.). The “nature of the injury suffered determines 
whether a cause of action in tort exists.” Id. We look 
to the “substance of the cause of action, not the man-
ner in which it was pleaded, to determine the type of 
action that is brought.” Tarrant County, 156 S.W.3d 
at 895; see Jim Walter Homes, Inc. v. Reed, 711 S.W.2d 
617, 617–18 (Tex. 1986).
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