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Vermont

By Walter E. Judge, Jr.

Restatement (Third) of Torts: 
Products Liability
Although Vermont courts have not yet discussed 
or adopted the provisions of the new Restatement, 
eventual endorsement seems likely, given the whole-
sale adoption of the products liability doctrines set 
out in Section 402A of the Second Restatement. See 
Zaleskie v. Joyce, 133 Vt. 150, 333 A.2d 110 (1975). 
On the other hand, the Vermont Supreme Court was 
fragmented with respect to the comparative fault 
provisions that appeared in the early drafts of the 
Third Restatement. See Webb v. Navistar Int’l Transp. 
Corp., 166 Vt. 119, 692 A.2d 343 (1996); no consensus 
has been achieved since that time. A recent decision 
of the federal court, Allstate Insurance Co. v. Ham-
ilton Beach/Proctor Silex, Inc., 473 F.3d 450 (2d Cir. 
2007), predicts that Vermont will adopt the Third 
Restatement. No further predictions found, noth-
ing new.

Available Defenses
Assumption of Risk
The Vermont courts distinguish between “primary” 
assumption of risk, which recognizes the absence of 
a duty on the part of the defendant, and “secondary” 
assumption of risk, which requires knowledge of 
the risk by the plaintiff, appreciation of its extent, 
and consent to assume it. Sunday v. Stratton Corp., 
136 Vt. 293, 390 A.2d 398, 403–04 (1978); see also 
Dillworth v. Gambardella, 970 F.2d 1113, 1117–20 (2d 
Cir. 1992). “Secondary” assumption of risk is merely 
a phase of contributory negligence and should not 
be charged separately to the jury. Id. Appears to be 
unchanged, except it may be advised to change “con-
tributory negligence” to “comparative negligence.” 
The case Mejia- Haffner v. Killington/Pico SKI Resort 
Partners, LLC, 2016 WL 6476958, at *1 (D. Vt. Nov. 
1, 2016) outlines the District Court’s current under-
standing of Vermont law—where primary assump-
tion of the risk relates to absence of duty on the part 

of the defendant, and secondary assumption of the 
risk which is “the equivalent of a claim of compara-
tive negligence.” Cases above appear to be good law.

In strict liability actions, voluntarily and unrea-
sonably proceeding to encounter a known danger 
is probably a complete defense. Restatement (Sec-
ond) of Torts §402A cmt. n. See Webb v. Navistar 
Int’ l Transp. Corp., 166 Vt. 119, 127, 692 A.2d 343 
(1996). No further guidance found. Webb is still 
good law.

Comparative Fault/Contributory Fault
Strict Liability

Comparative liability principles are applicable to 
products liability actions in Vermont, but the last 
time the Vermont Supreme Court addressed this 
issue, it could not muster a majority view as to 
a general rule or as to how such a rule would be 
applied. See Webb v. Navistar Int’l Transp. Corp., 166 
Vt. 119, 692 A.2d 343 (1996). The federal court in 
Smith v. Goodyear Tire & Rubber Co., 600 F. Supp. 
1561, 1568 (D. Vt. 1985), relying on Page v. Smith-
Gates Corp., 143 Vt. 280, 465 A.2d 1102 (1983), held 
that comparative fault is applicable in strict liabil-
ity cases. No change. Cases still appear to be good 
law, no evidence of a definitive rule from the VT 
Supreme Court.

Negligence

Comparative fault in negligence actions has been 
adopted by statute. Vt. Stat. Ann. tit. 12, §1036. See 
Smith v. Goodyear Tire & Rubber Co., 600 F. Supp. 
1561 (D. Vt. 1985). Vermont’s comparative negli-
gence scheme is a modified one. That is, a plaintiff 
is completely barred from recovery if his or her neg-
ligence is found to be greater than 50 percent. This 
is still true, seeLanglois v. Town of Proctor, 2014 VT 
130, ¶21, 198 Vt. 137, 148, 113 A.3d 44, 51 (2014) for a 
recent look at the statute.
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Seat Belts—Failure to Use
The failure to use a seat belt has been deemed to be 
completely inadmissible at trial to prove plaintiff’s 
fault, according to a Vermont Supreme Court opin-
ion interpreting the state’s mandatory “seat belt 
law.” Ulm v. Ford Motor Co., 170 Vt. 281, 287–88, 750 
A.2d 981 (2000) (interpreting Vt. Stat. Ann. tit. 23, 
§1259). This decision effectively overruled an earlier 
federal court holding that non-use of seat belts was 
admissible (Smith v. Goodyear Tire & Rubber Co., 
600 F. Supp. 1561 (D. Vt. 1985)). This is still true, see 
Heco v. Johnson Controls, Inc, 2013 WL 6978661 (Vt. 
Super. 2013) for more recent confirmation by the 
Superior Court.

Misuse of Product
No case law regarding misuse of product is directly 
on point, but at least where property damage alone 
is at issue, it is arguable that the plaintiff must prove 
that the product was used as intended. In a case 
involving a chemical hay treatment, the plaintiff 
farmers were denied recovery after spontaneous 
combustion of hay damaged their barn, absent evi-
dence that the plaintiffs had complied with adver-
tised instructions concerning the moisture level of 
the hay. Bigelow v. Agway, Inc., 506 F.2d 551, 555 (2d 
Cir. 1974).

The language of the Vermont Supreme Court 
in Webb v. Navistar International Transportation 
Corp. indicates that the court would recognize the 
product misuse defense—though probably not as 
a complete bar to recovery. Webb v. Navistar Inter-
national Transportation Corp., 166 Vt. 119, 692 
A.2d 343 (1996). And in 2007, the Second Circuit 
interpreted Vermont law to suggest that product 
misuse would undermine a defect claim—although 
the Vermont Supreme Court still has not directly 
spoken on the issue. Allstate Ins. Co. v. Hamilton 
Beach/Proctor Silex, Inc., 473 F.3d 450, 456–57 (2d 
Cir. 2007) (citing Hershenson v. Lake Champlain 
Motors, Inc., 424 A.2d 1075, 1077 (Vt. 1981) and 
Webb v. Navistar Int’ l Transp. Corp., 692 A.2d 343, 
346 (Vt. 1996)).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
There is no authority on alteration of product, but 
presumably the plaintiff bears the burden of showing 
no substantial change. See Webb v. Navistar Int’l 
Transp. Corp., 166 Vt. 119, 126–27, 692 A.2d 343 
(1996). In Allstate v. Hamilton Beach, the Second 
Circuit interpreted Vermont law as placing the bur-
den on the plaintiff to show a product defect. Allstate 
Ins. Co. v. Hamilton Beach/Proctor Silex, Inc., 473 
F.3d 450, 456 (2d Cir. 2007) (citing Hershenson v. 
Lake Champlain Motors, Inc., 424 A.2d 1075, 1077 
(Vt. 1981) and Webb v. Navistar Int’l Transp. Corp., 
692 A.2d 343, 346 (Vt. 1996)). This includes showing 
that there was no substantial change to the product 
before use. Id. The Restatement (Second) of Torts 
section 402A, adopted by Vermont in Zaleski v. Joyce, 
also requires a showing of no substantial change. 
Kinney v. Goodyear Tire & Rubber Co., 367 A.2d 677, 
679 (1976) (citing Zaleski v. Joyce, 133 Vt. 150, 333 
A.2d 110 (1975)). A comment in section 402A places 
the burden of proof on the plaintiff. Comment g, 
Restatement (Second) of Torts §402A, (1965). Most 
recently, the District Court for Vermont has said that 
the burden is on the plaintiff to show the product 
was not substantially changed before reaching the 
user. Griffin v. Lincare, Inc., 2016 WL 3945183, at *4 
(D. Vt. 2016).

Unavoidably Unsafe Products
There is no Vermont authority on this defense.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
At least where a product is not defective, no warning 
of obvious dangerousness is required. Menard v. 
Newhall, 135 Vt. 53, 373 A.2d 505 (1977) (BB gun). 
Where danger is manifestly within the common 
knowledge of the ordinary consumer, the product 
is not unreasonably dangerous. Farnham v. Bom-
bardier, Inc., 161 Vt. 619, 621, 640 A.2d 47 (1994). 
Warnings may be required in Vermont for drugs, 
as the Vermont Supreme Court has held that FDA 
labeling requirements for drugs do not preempt state 
failure- to- warn claims. Levine v. Wyeth, 2006 VT 
107, 183 Vt. 76, 944 A.2d 179 (2006), aff’d, Wyeth 
v. Levine, 555 U.S. 555, 129 S. Ct. 1187, 173 L. Ed. 
2d 51 (2009) (federal law does not pre-empt state 
law claim that drug’s label did not adequately warn 
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her medical care providers of the potential dangers 
of a particular method of administration of the 
drug, even though the label had been reviewed and 
approved by the federal Food and Drug Administra-
tion (FDA)). However, the District Court for Vermont 
has held that state law failure- to- warn claims against 
generic drug manufacturers are barred after the U.S. 
Supreme Court’s ruling in Pliva, Inc. v. Mensing. 
Kellogg v. Wyeth, 2012 WL 368658, at *2 (D. Vt. 2012) 
(citing PLIVA, Inc. v. Mensing, 564 U.S. 604 (2011)). 
It appears that state failure- to- warn claims can still 
proceed against brand-name manufacturers, but are 
barred, under conflict preemption, against generic 
manufacturers. Id. at *3.

Informed/Learned Intermediary
There is no authority in Vermont on the informed, or 
“learned,” intermediary defense. This appears to be 
true. See Kellogg v. Wyeth, 762 F. Supp. 2d 694, 700 
(D. Vt. 2010) and Drake v. Allergan, Inc., 63 F. Supp. 
3d 382, 390 (D. Vt. 2014).

Sealed Containers
There is no authority for this defense.

Fault of Others
The doctrine of vicarious liability is available if neg-
ligence is alleged. Morris v. Am. Motors Corp., 142 
Vt. 566, 459 A.2d 968 (1982).

There is no authority as to the fault of employers 
specifically, but the general defense of efficient, inter-
vening cause is inapplicable if that cause is foresee-
able. Lavoie v. Pac. Press & Shear Co., 975 F.2d 48, 
57–58 (2d Cir. 1992). Vermont’s workers’ compensa-
tion statute includes an exclusive remedy provision. 
Vt. Stat. Ann. tit. 21, §622.

Preemption
In Levine v. Wyeth, 2006 VT 107, 183 Vt. 76, 944 A.2d 
179 (2006), the Vermont Supreme Court, over the 
dissent of the Chief Justice, held that FDA approval 
of a drug’s label does not preempt state failure- to- 
warn claims. This decision was affirmed by the U.S. 
Supreme Court. Wyeth v. Levine, 555 U.S. 555, 129 
S. Ct. 1187, 173 L. Ed. 2d 51 (2009) (federal law does 
not pre-empt state law claim that drug’s label did not 
adequately warn her medical care providers of the 

potential dangers of a particular method of admin-
istration of the drug, even though the label had been 
reviewed and approved by the federal Food and 
Drug Administration (FDA)). However, the District 
Court for Vermont has held that state law failure- to- 
warn claims against generic drug manufacturers are 
barred after the U.S. Supreme Court’s ruling in Pliva, 
Inc. v. Mensing. Kellogg v. Wyeth, 2012 WL 368658, 
at *2 (D. Vt. 2012) (citing PLIVA, Inc. v. Mensing, 564 
U.S. 604 (2011). It appears that state failure- to- warn 
claims can still proceed against brand-name manu-
facturers, but are barred, under conflict preemption, 
against generic manufacturers. Id. at *3. Note that 
these preemption decisions are limited to failure- to- 
warn claims in drug cases.

Recently, in a pair of decisions, the District Court 
for Vermont ruled that a plaintiff’s common law 
products liability claims against a medical provider 
and device manufacturer were preempted by federal 
law. Otis- Wisher v. Fletcher Allen Health Care, Inc., 
951 F. Supp. 2d 592, 599 (D. Vt. 2013), aff’d sub nom. 
Otis- Wisher v. Medtronic, Inc., 616 F. App’x 433 (2d 
Cir. 2015). The court held that a plaintiff must allege 
parallel or “identical” violations of federal law to 
avoid the explicit preemption set out in FDA regu-
lations. Otis- Wisher v. Medtronic, Inc., 616 F. App’x 
433, 434 (2d Cir. 2015).

There are no other Vermont cases regarding pre-
emption of state law by federal action in the prod-
ucts context.

Compliance with Standards
Compliance with standards has not been specifically 
recognized as a defense in strict liability actions. 
There is no Vermont authority for the proposition 
that such evidence is admissible (or inadmissible) to 
show that the product was not defective or unrea-
sonably dangerous, but trial courts in Vermont 
often accept out-of-state authority. With respect to 
negligence, compliance is not a recognized defense 
but it is similarly held admissible to show that due 
care was taken. This appears to be true, nothing new 
found related to products liability.

Government Contractor Defense
Vermont courts have not dealt with the government 
contractor defense.
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State-of-the-Art
There are no Vermont cases regarding the state-of-
the-art defense. Appears to be true—none found.

Privity of Contract
Lack of a contractual relationship does not bar strict 
products liability. Kinney v. Goodyear Tire & Rubber 
Co., 134 Vt. 571, 367 A.2d 677, 679 (1976). See also 
Webb v. Navistar Int’l Transp. Corp., 692 A.2d 343, 
350 (1996) (reiterating the principle) and Vermont 
Plastics, Inc. v. Brine, Inc., 824 F. Supp. 444, 453 (D. 
Vt. 1993), aff’d, 79 F.3d 272 (2d Cir. 1996) (explain-
ing: “the Vermont Supreme Court has dispensed 
with privity when personal injury, property damage, 
or an express warranty…is present.”).

Disclaimers of Liability
A seller may not disclaim express or implied warran-
ties as to injured third party beneficiaries. Vt. Stat. 
Ann. tit. 9A, §2-318. This is still on the books—The 
Second Circuit addresses the statute in Wasik v. 
Borg, 423 F.2d 44, 49 (2d Cir. 1970) and predicts Ver-
mont will extend the principle to property damage 
as well. More recent cases cite the statute, but don’t 
add any analysis.

Failure to Mitigate Damages
Failure to mitigate damages is probably a common 
law defense. Brown v. Sutowski, 117 Vt. 377, 91 A.2d 
556 (1952). The “seat belt defense,” however, is not 
available. See “Seat Belts—Failure to Use,” supra.

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
Vermont has adopted the “economic loss rule.” 
Walsh v. Cluba, 2015 VT 2, 198 Vt. 453, 117 A.3d 798 
(2015); Long Trail House Condo. Assoc. v. Engelberth 
Constr., Inc., 2012 VT 80, 192 Vt. 322, 59 A.3d 752 
(2012); Hamill v. Pawtucket Mut. Ins. Co., 179 Vt. 250, 
892 A.2d 226 (2005); Springfield Hydroelectric Co. 
v. Copp, 172 Vt. 311, 779 A.2d 67 (2001). Under most 
circumstances, recovery is not available for phys-
ical harm to the defective product itself. Paquette 
v. Deere & Co., 168 Vt. 258, 719 A.2d 410, 413–14 
(1998). Purely economic damages are not recoverable 
in products liability litigation. Id. Nothing to suggest 

changes—Walsh v. Cluba reiterates the economic 
loss rule.

Statutes of Limitation
The statute of limitations relating to personal injury 
applies to injuries allegedly caused by defective prod-
ucts. Kinney v. Goodyear Tire & Rubber Co., 134 Vt. 
571, 367 A.2d 677, 679 (1976).

A claim for bodily injury or damage to personal 
property must be brought within three (3) years after 
the cause of action accrues. Vt. Stat. Ann. tit. 12, 
§512. For personal injury claims, the statute begins 
running only when the plaintiff discovers or reason-
ably should discover the injury, its cause, and the 
existence of a cause of action. Lillicrap v. Martin, 156 
Vt. 165, 591 A.2d 41 (1989), on reargument (1991); see 
also Clarke v. Abate, 2013 VT 52, 194 Vt. 294, 80 A.3d 
578 (2013) (trial court should have allowed jury to 
determine when plaintiff should have “discovered” 
her cause of action).

In asbestos (and probably other product liabil-
ity) cases, the statute does not begin to run until 
the claimant discovers or should have discovered 
which product contained the asbestos that caused 
the harm. Univ. of Vt. v. W.R. Grace & Co., 152 Vt. 
287, 565 A.2d 1354, 1356–57 (1989). In wrongful 
death cases, however, the action must be brought 
within two years of the death. Vt. Stat. Ann. tit. 14, 
§1492.

Statutes of Repose
With respect to noxious agents medically recognized 
as having a prolonged latent development, the stat-
ute of repose is twenty years. Vt. Stat. Ann. tit. 12, 
§518(a). Cavanaugh v. Abbott Labs., 145 Vt. 516, 496 
A.2d 154 (1985). The statue is still valid. However, 
in addition to identifying the statute of repose, the 
Cavanaugh case also adopted a discovery rule with 
regard to the statute. Cavanaugh v. Abbott Labs., 
145 Vt. 516, 496 A.2d 154 (1985). That portion of 
the decision was abrogated by subsequent cases as 
recognized in State v. Atl. Richfield Co., 2016 VT 61, 
¶32, 148 A.3d 559, 567 (Vt. 2016). It appears a cause 
of action now accrues when a plaintiff discovers or 
should have discovered the injury, and the cause of 
the injury, and “the existence of a cause of action.” 
State v. Atl. Richfield Co., 2016 VT 61, ¶32, 148 A.3d 
559, 567 (Vt. 2016). Previously, a cause of action 
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accrued at the earliest date the injury was discov-
ered. Cavanaugh v. Abbott Labs., 145 Vt. 516, 496 
A.2d 154 (1985).

Useful Safe Life
Vermont courts have not dealt with this defense.

Other Defenses
Lack of notice concerning breach of warranty claim 
is a statutorily created defense. Vt. Stat. Ann. tit. 9A, 
§2-607(3). The statute is still valid and appears to 
create such a defense. No recent cases found.

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury cases, any type of physical, men-
tal anguish, or emotional distress is recoverable 
(although hedonic damages issues have not been 
addressed specifically). Hay v. Med. Ctr. Hosp. of Ver-
mont, 145 Vt. 533, 538, 496 A.2d 939, 942 (1985) (rec-
ognizing loss of parental consortium in addition to 
the general consortium damages laid out in Whitney 
v. Fisher, 138 Vt. 468, 471, 417 A.2d 934, 936 (1980)); 
In re Estate of Peters, 171 Vt. 381, 393, 765 A.2d 468, 
477 (2000) (evidence supported damages for mental 
suffering); Kerr v. Rollins, 128 Vt. 507, 513, 266 A.2d 
804, 808 (1970) (reversing inadequate judgment on 
permanent injury and pain and suffering damages). 
In wrongful death cases, the next of kin can recover 
the pecuniary damages that he/she suffered due to 
the death of the victim. The term pecuniary damages 
includes loss of economic support, loss of love and 
companionship, and destruction of the parent- child 
relationship, whether the decedent was a minor 
child, an adult child, or a sibling. Vt. Stat. Ann. tit. 
14, §1492; Clymer v. Webster, 156 Vt. 614, 629, 596 
A.2d 905 (1991); Dubaniewicz v. Houman, 2006 VT 
99, ¶16, 180 Vt. 367, 374, 910 A.2d 897, 902 (2006) 
(extending Clymer v. Webster’s interpretation of 14 
V.S.A. §1492 to include siblings as next-of-kin). The 
term “destruction of the parent- child relationship” 
has been held to include damages for grief, men-
tal anguish, and suffering. Hartnett v. Union Mut. 
Fire Ins. Co., 153 Vt. 152, 569 A.2d 486 (1989). It is 
unclear whether punitive damages are recoverable in 
wrongful death.

Limitations

None. No damage caps found, not sure what other 
limitations would go under this heading.

Punitive Damages
Insurability

Over thirty (30) years ago, punitive damages were 
held to be an insurable loss in Vermont. State v. 
Glens Falls Ins. Co., 137 Vt. 313, 404 A.2d 101 (1979). 
However, given the age of the Glens Falls case and 
national trends, it could be argued that the histor-
ical rule may be subject to change. Nothing new 
found here.

Recoverability

No Vermont authority as to the recoverability of 
punitive damages specifically in products liability 
litigation is available, although substantial awards 
have been obtained at the trial level. The traditional 
rule in Vermont was that punitive damages can 
be awarded for conduct manifesting reckless and 
wanton disregard of an individual’s rights. Coty 
v. Ramsey Assocs., Inc., 149 Vt. 451, 546 A.2d 196, 
205–07 (1988). Thus, they are theoretically recov-
erable in cases of gross negligence. In recent years, 
however, the Vermont Supreme Court has attempted 
to tighten the standard for the imposition of punitive 
damages, using language such as “truly reprehensi-
ble conduct, “malice,” and “outrageously reprehensi-
ble.” Intentional, wrongful, and even illegal conduct 
will not justify punitive damages without evidence of 
malice. Fly Fish Vermont, Inc. v. Chapin Hill Estates, 
Inc., 2010 VT 33, 187 Vt. 541, 996 A.2d 1167 (2010); 
Brueckner v. Norwich Univ., 169 Vt. 118, 730 A.2d 
1086 (1999). Malice has been defined as “bad motive, 
ill will, personal spite or hatred, reckless disregard, 
and the like.” Fly Fish Vermont, Inc. v. Chapin Hill 
Estates, Inc., 2010 VT 33, 187 Vt. 541, 996 A.2d 1167 
(2010). Most recently, the Vermont Supreme Court’s 
rule on punitive damages was reiterated in Carpen-
tier v. Tuthill, 2013 VT 91, ¶12, 195 Vt. 52, 57, 86 A.3d 
1006, 1011 (2013).

Still nothing found on punitive damages for prod-
ucts liability—Heco did not appear to involve puni-
tive damages. Heco v. Midstate Dodge LLC, 2013 WL 
6978656 (Vt. Super. 2013).

There is no statutory cap on the maximum 
amount of punitive damages that may be recov-
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ered, however the U.S. Supreme Court does impose 
limitations. If a punitive damage award is “grossly 
excessive”, it may violate due process. Philip Morris 
USA v. Williams, 549 U.S. 346, 353, 127 S. Ct. 1057, 
1062, 166 L. Ed. 2d 940 (2007) (citing a string of 
Supreme Court punitive damages decisions). Exces-
siveness has been considered using “(1) the degree of 
reprehensibility of the defendant’s misconduct; (2) 
the disparity between the actual or potential harm 
suffered by the plaintiff and the punitive damages 
award; and (3) the difference between the punitive 
damages awarded by the jury and the civil penalties 
authorized or imposed in comparable cases.” State 
Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408, 
418, 123 S. Ct. 1513, 1520, 155 L. Ed. 2d 585 (2003) 
(citing BMW of N. Am., Inc. v. Gore, 517 U.S. 559, 116 
S. Ct. 1589, 134 L. Ed. 2d 809 (1996)). A due process 
violation is more likely if the ratio between punitive 
and compensatory damages exceeds the single dig-
its. Id. at 425.

Contribution
Contribution among joint tortfeasors is precluded 
absent statutory authority. Murray v. J&B Int’l 
Trucks, Inc., 146 Vt. 458, 508 A.2d 1351, 1357 (1986). 
See also Howard v. Spafford, 132 Vt. 434, 435, 321 
A.2d 74, 75 (1974). The common law rule against 
contribution appears to be alive and well, although 
some on the Vermont Supreme Court would do away 
with it—see the concurrence in Daniels v. Elks Club 
of Hartford, 2012 VT 55, ¶92, 192 Vt. 114, 160, 58 
A.3d 925, 954 (2012).

Indemnification
A right of indemnity accrues to a party who, without 
active fault, has been compelled by some legal obli-
gation to pay damages occasioned by the negligence 
of another. Peters v. Mindell, 159 Vt. 424, 428, 620 
A.2d 1268 (1992). This is still true—the rule was reit-
erated by the District Court for Vermont in Allen v. 
Leopold, No. 1:14-CV-22-JGM, 2015 WL 4600533, at 
*3 (D. Vt. 2015). In Morris v. American Motors Corp., 
142 Vt. 566, 459 A.2d 968, 974 (1982), a strictly liable 
automobile manufacturer was entitled to indemnity 
from the manufacturer of a defective part.

The equitable remedy of implied indemnifica-
tion is generally not available to a party unless it 
can show that it was only vicariously liable for the 

injury at issue and is free from fault on its own. 
White v. Quechee Lakes Landowners’ Ass’n, Inc., 170 
Vt. 25, 742 A.2d 734, 740 (1999). This is still true—
the rule was reiterated by the Vermont Supreme 
Court in Hemond v. Frontier Commc’ns of Am., Inc., 
2015 VT 66, ¶9, 199 Vt. 259, 263, 122 A.3d 1205, 
1209 (2015).

Joint and/or Several Liability
Dictum suggests that, where no negligence is 
assessed to the plaintiff, the defendants are jointly 
and severally liable. Plante v. Johnson, 152 Vt. 270, 
565 A.2d 1346, 1347–48 (1989). It is unclear exactly 
where the Court stands on this, but a later case 
appears to reinforce the proposition that Vermont’s 
comparative negligence statute—which requires 
apportionment of damages—does not apply unless 
negligence is alleged against the plaintiff. Levine v. 
Wyeth, 2006 VT 107, ¶38, 183 Vt. 76, 101, 944 A.2d 
179, 195 (2006), aff’d, 555 U.S. 555, 129 S. Ct. 1187, 
173 L. Ed. 2d 51 (2009).

Where a plaintiff is negligent, each defendant is 
proportionally liable according to the amount of 
causal negligence attributed to that defendant. Vt. 
Stat. Ann. tit. 12, §1036. Howard v. Spafford, 132 Vt. 
434, 437, 321 A.2d 74, 76 (1974).

Successor Liability
The liability of the predecessor will pass to the 
successor only where the change is occasioned by 
a statutory merger or consolidation, unless: (1) the 
successor expressly or impliedly agrees to assume 
such liability; (2) a de facto merger or consolidation 
is found to have occurred; (3) the successor is merely 
a continuation of the predecessor; (4) fraud was 
intended to avoid debts and liabilities; or (5) a sale 
of assets was made for inadequate consideration. 
Ostrowski v. Hydra- Tool Corp., 144 Vt. 305, 479 A.2d 
126, 127 (1984). The “product- line” theory of liability 
has been rejected. Id. The successor liability rule 
and the five exceptions were reiterated in Gladstone 
v. Stuart Cinemas, Inc., 2005 VT 44, 14, 178 Vt. 104, 
111, 878 A.2d 214, 220 (2005), and the District Court 
for Vermont has recognized the rule as recently as 
2010. Post v. Killington, Ltd., No. 5:07-CV-252, 2010 
WL 3323659, at *8 (D. Vt. 2010), aff’d, 424 F. App’x 
27 (2d Cir. 2011).
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Market Share Liability
There is no authority to support the market share 
theory of liability in Vermont. Nothing new 
found here.

Economic Loss Rule
Vermont recognizes and enforces the economic loss 
rule. Long Trail House Condo. Assoc. v. Engelberth 
Constr., Inc., 2012 VT 80, 192 Vt. 322, 59 A.3d 752 
(2012); Hamill v. Pawtucket Mut. Ins. Co., 179 Vt. 
250, 892 A.2d 226 (2005); Springfield Hydroelectric 
Co. v. Copp, 172 Vt. 311, 779 A.2d 67 (2001); Gus’ 
Catering, Inc. v. Menusoft Sys., 171 Vt. 556, 762 A.2d 
804 (2000); Paquette v. Deere & Co., 168 Vt. 258, 719 
A.2d 410 (1998). In dictum, the Vermont Supreme 
Court has stated that there might be a “professional 
services” exception to the rule, but the court has 
never applied an exception. Springfield Hydroelectric 
Co. v. Copp, 172 Vt. 311, 316, 779 A.2d 67, 72 (2001). 
This is still true, nothing additional found. Walsh v. 
Cuba (see below) mentions that the idea has come up, 
but again declines to reach the issue.

The economic loss rule is reiterated in Walsh v. 
Cluba, 2015 VT 2, 198 Vt. 453, 117 A.3d 798 (2015).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern jury instructions are not available.

Design or Manufacturing Defect

The defendant is liable where, in the course of his 
business, he sells a product that reaches a consumer 
without undergoing substantial change, and physical 
harm or property damage results from an unreason-
ably dangerous or defective condition in the product 
sold. Kinney v. Goodyear Tire & Rubber Co., 134 Vt. 
571, 367 A.2d 677, 679 (1976); Zaleskie v. Joyce, 133 
Vt. 150, 333 A.2d 110, 113 (1975). The plaintiff must 
show that the defendant’s product: (1) is defective; 
(2) is unreasonably dangerous to the consumer 
in normal use; (3) reached the consumer without 
undergoing any substantial change in condition; 
and (4) caused injury to the consumer because of its 
defective design. Farnham v. Bombardier, Inc., 161 
Vt. 619, 620, 640 A.2d 47 (1994) (citing Restatement 
(Second) of Torts §402A).

Proving a Defect

In Allstate Insurance Co. v. Hamilton Beach/Proctor 
Silex, Inc., 473 F.3d 450 (2d Cir. 2007) the United 
States Court of Appeals for the Second Circuit 
implicitly predicted that Vermont would adopt 
the Restatement (Third) of Torts and reversed a 
summary judgment for the defendant coffeemaker 
manufacturer in a fire case where the plaintiff’s (a 
subrogated insurance company) expert’s had been 
unable to identify a specific defect in the badly 
burned coffeemaker that allegedly caused the fire. In 
an arguably troubling decision, the court held that 
Vermont law would allow a plaintiff’s case to reach 
the jury under the “inference of defect” or “malfunc-
tion” theory of proving defect. Recently, the case 
of Griffin v. Lincare, Inc. established limits to such 
inferences. Griffin v. Lincare, Inc., No. 1:15-CV-23-
JGM, 2016 WL 3945183, at *4 (D. Vt. July 19, 2016). 
The plaintiff offered no evidence of defect and the 
oxygen system in question had functioned properly 
for nearly four years. Id. As a result, the court found 
that a reasonable jury could not infer a defect “that 
was not due to any post- purchase mishandling or 
misuse.” Id. The claim was dismissed Id.

Failure to Warn

Strict liability and negligence become identical 
where liability rests on failure to warn. McCullock 
v. H.B. Fuller Co., 61 F.3d 1038, 1044 (2d Cir. 1995). 
A duty to warn arises when a product is dangerous 
to an extent beyond that which would be contem-
plated by an ordinary purchaser, i.e., a consumer 
possessing ordinary and common knowledge of 
the community as to the product’s characteristics. 
Ostrowski v. Hydra- Tool Corp., 144 Vt. 305, 479 A.2d 
126, 127–28 (1984). Plaintiff must prove that: (1) 
defendant owed a duty to warn plaintiff; (2) lack of 
warning made the product unreasonably dangerous 
and therefore defective; and (3) defendant’s failure 
to warn was the proximate cause of plaintiff’s injury. 
Town of Bridport v. Sterling Clark Lurton Corp., 166 
Vt. 701, 693 A.2d 701, 704 (1997); McCullock, 61 
F.3d at 1044. Duty to warn extends to employees 
of the purchaser. McCullock v. H.B. Fuller Co., 981 
F.2d 656, 658 (2d Cir. 1992). The Vermont Supreme 
Court has held that FDA labeling requirements for 
drugs do not preempt state failure- to- warn claims. 
Levine v. Wyeth, 2006 VT 107, 183 Vt. 76, 944 A.2d 
179 (2006), aff’d, Wyeth v. Levine, 555 U.S. 555, 129 
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S. Ct. 1187, 173 L. Ed. 2d 51 (2009) (federal law does 
not pre-empt state law claim that drug’s label did not 
adequately warn her medical care providers of the 
potential dangers of a particular method of admin-
istration of the drug, even though the label had been 
reviewed and approved by the federal Food and Drug 
Administration (FDA)).

*Copied from section above on preemption* How-
ever, the District Court for Vermont has held that 
state law failure- to- warn claims against generic drug 
manufacturers are barred after the U.S. Supreme 
Court’s ruling in Pliva, Inc. v. Mensing. Kellogg v. 
Wyeth, 2012 WL 368658, at *2 (D. Vt. 2012) (citing 
PLIVA, Inc. v. Mensing, 564 U.S. 604 (2011). It appears 
that state failure- to- warn claims can still proceed 
against brand-name manufacturers, but are barred, 
under conflict preemption, against generic manufac-
turers. Id. at *3. Note that these preemption decisions 
are limited to failure- to- warn claims in drug cases.

Recently, in a pair of decisions, the District Court 
for Vermont ruled that a plaintiff’s common law 
products liability claims against a medical provider 
and device manufacturer were preempted by federal 
law. Otis- Wisher v. Fletcher Allen Health Care, Inc., 
951 F. Supp. 2d 592, 599 (D. Vt. 2013), aff’d sub nom. 
Otis- Wisher v. Medtronic, Inc., 616 F. App’x 433 (2d 
Cir. 2015). The court held that a plaintiff must allege 
parallel or “identical” violations of federal law to 
avoid the explicit preemption set out in FDA regu-
lations. Otis- Wisher v. Medtronic, Inc., 616 F. App’x 
433, 434 (2d Cir. 2015).

Post-Sale Duties

This duty was recognized and a jury verdict based 
upon it was upheld without definition or analysis in 
Lavoie v. Pacific Press & Shear Co., 975 F.2d 48 (2d 
Cir. 1992). No further cases or information found.

Vendor or Distributor

See “Design or Manufacturing Defect,” supra.

Proof in Negligence Actions
Pattern Jury Instructions

None.

Design or Manufacturing Defect

The plaintiff must show that the defendant owed him 
a duty of care, that the duty was breached, and that 

the breach proximately caused his injury. Morris v. 
Am. Motors Corp., 142 Vt. 566, 459 A.2d 968, 971 
(1982); Joly v. Coca- Cola Bottling Co. of Rutland, 115 
Vt. 174, 55 A.2d 181, 185–87 (1947). Still true. Proof 
of breach and proximate cause can be difficult. See 
“Misuse of Product” and “Alteration of Product” 
supra. See also “Proving a Defect” supra.

Failure to Warn

Strict liability and negligence become identical 
where liability rests on failure to warn. McCullock 
v. H.B. Fuller Co., 61 F.3d 1038, 1044 (2d Cir. 1995). 
Presumably, the defect must have been know-
able at the time the product left the control of the 
defendant. See “Design or Manufacturing Defect,” 
supra. FDA labeling requirements for drugs do not 
necessarily preempt state failure- to- warn claims. 
Levine v. Wyeth, 2006 VT 107, 183 Vt. 76, 944 A.2d 
179 (2006), aff’d, Wyeth v. Levine, 555 U.S. 555, 129 
S. Ct. 1187, 173 L. Ed. 2d 51 (2009) (federal law does 
not pre-empt state law claim that drug’s label did not 
adequately warn her medical care providers of the 
potential dangers of a particular method of admin-
istration of the drug, even though the label had been 
reviewed and approved by the federal Food and Drug 
Administration (FDA)).

*Copied from section above on preemption* How-
ever, the District Court for Vermont has held that 
state law failure- to- warn claims against generic drug 
manufacturers are barred after the U.S. Supreme 
Court’s ruling in Pliva, Inc. v. Mensing. Kellogg v. 
Wyeth, 2012 WL 368658, at *2 (D. Vt. 2012) (cit-
ing PLIVA, Inc. v. Mensing, 564 U.S. 604 (2011). It 
appears that state failure- to- warn claims can still 
proceed against brand-name manufacturers, but are 
barred, under conflict preemption, against generic 
manufacturers. Id. at *3. Note that these preemption 
decisions are limited to failure- to- warn claims in 
drug cases.

Recently, in a pair of decisions, the District Court 
for Vermont ruled that a plaintiff’s common law 
products liability claims against a medical provider 
and device manufacturer were preempted by federal 
law. Otis- Wisher v. Fletcher Allen Health Care, Inc., 
951 F. Supp. 2d 592, 599 (D. Vt. 2013), aff’d sub nom. 
Otis- Wisher v. Medtronic, Inc., 616 F. App’x 433 (2d 
Cir. 2015). The court held that a plaintiff must allege 
parallel or “identical” violations of federal law to 
avoid the explicit preemption set out in FDA regu-
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lations. Otis- Wisher v. Medtronic, Inc., 616 F. App’x 
433, 434 (2d Cir. 2015).

Vendor or Distributor

See “Design or Manufacturing Defect,” supra.

Evidence
Qualification of Expert Witness
Vermont Rule of Evidence 702 is nearly identical 
to the parallel federal rule. Vt. R. Evid. 702; Fed. R. 
Evid. 702. The principles set forth in Daubert v. Mer-
rell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), 
have been adopted as a matter of state law. See State 
v. Streich, 163 Vt. 331, 658 A.2d 38 (1995); State v. 
Pratt, 2015 VT 89, ¶17, 200 Vt. 64, 73, 128 A.3d 883, 
889 (2015). The Vermont federal court has issued 
several citable opinions applying Daubert. See, e.g., 
Blanchard v. Eli Lilly & Co., 207 F. Supp. 2d 308 (D. 
Vt. 2002); Plourde v. Gladstone, 190 F. Supp. 2d 708 
(D. Vt. 2002). However, the Vermont Supreme Court 
has interpreted Daubert as liberalizing the standard 
for admitting expert testimony, and reversed a trial 
court that excluded two experts in a fire case. 985 
Associates, Ltd. v. Daewoo Electronics America, Inc., 
2008 VT 14, 183 Vt. 208, 945 A.2d 381 (2008). The 
trial court had excluded them because they could not 
identify a specific defect in the badly burned micro-
wave oven that allegedly caused the fire. See also 
Allstate Ins. Co. v. Hamilton Beach/Proctor Silex, Inc., 
473 F.3d 450 (2d Cir. 2007) (predicting Vermont’s 
adoption of the Restatement (Third), court reversed 
summary judgment for defendant coffeemaker man-
ufacturer in fire case, holding that plaintiff could 
proceed to jury under “inference of defect” or “mal-
function” theory of proving defect). The Vermont 
Supreme Court has reaffirmed its interpretation of 
Daubert as recently as 2015. State v. Pratt, 2015 VT 
89, ¶17, 200 Vt. 64, 74, 128 A.3d 883, 889 (2015).

Spoliation of Evidence
This issue has not been addressed by Vermont courts 
in the product liability context, and no useful case 
law has yet developed. In 2009, the District Court 
for Vermont, sitting in diversity, found that Vermont 

law created no separate cause of action for spolia-
tion. Naylor v. Rotech Healthcare, Inc., 679 F. Supp. 
2d 505, 511 (D. Vt. 2009). The District Court stated 
that the Vermont Supreme Court has “used the tra-
ditional approach of discovery sanctions” to deal 
with spoliation concerns up to this point. Id.; See 
Lavalette v. Noyes, 124 Vt. 353, 205 A.2d 413 (1964); 
In re Campbell’s Will, 102 Vt. 294, 147 A. 687 (1929); 
Ellis J. Gomez & Co. v. Hartwell, 97 Vt. 147, 122 A. 
461 (1923).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Generally, service may be accomplished by deliv-
ering a copy of the summons and complaint to an 
officer, director, managing or general agent, a super-
intendent, or any other agent authorized by appoint-
ment or law. Vt. R. Civ. P. 4(d)(7). The same method 
applies outside the state in long-arm cases. Vt. R. Civ. 
P. 4(e). This is still true.

Answer Time
Within twenty (20) days after service unless the 
court directs otherwise. Vt. R. Civ. P. 12(a). Defen-
dants outside the Continental United States or Can-
ada may answer within 50 days. Id.

Particularity with Which Affirmative 
Defenses Must Be Raised
Particularity is not required. Vt. R. Civ. P. 8. See also 
Vt. R. Civ. P. 9(b)–(c).
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