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V irginia has not adopted strict liability in tort as 
set forth in Section 402A of the Restatement (Sec-

ond) of Torts, and does not permit recovery in tort 
on a strict liability theory in products liability cases. 
Harris v. T.I., Inc., 413 S.E.2d 605, 609–10 (Va. 1992); 
Sensenbrenner v. Rust, Orling & Neale, Architects, 
Inc., 374 S.E.2d 55, 57–58 n.4 (Va. 1988); Quillen v. 
Int’l Playtex, Inc., 789 F.2d 1041, 1044 (4th Cir. 1986); 
Runnels v. Norcold, Inc., No. 1:16-cv-713, 2017 WL 
1130068, at *8, 2017 U.S. Dist. Lexis 44698, at *22 
(E.D. Va. Mar. 24, 2017); Torkie- Tork v. Wyeth, 757 
F. Supp. 2d 567, 572 n.11 (E.D. Va. 2010). The United 
States Court of Appeals for the Fourth Circuit has 
stated, however, that a cause of action for breach of 
warranty under Virginia law in a products liability 
case “bears considerable similarity to” and “is the 
functional equivalent of” strict tort liability under 
Section 402A. Abbot v. Am. Cyanamid Co., 844 F.2d 
1108, 1114 (4th Cir. 1988); Bly v. Otis Elevator Co., 713 
F.2d 1040, 1045 n.6 (4th Cir. 1983).

Restatement (Third) of Torts: 
Products Liability
Virginia has not adopted the products liability pro-
visions in the Restatement (Third) of Torts. Rather, 
the Supreme Court of Virginia continues to cite the 
Second Restatement as controlling authority. See 
Funkhouser v. Ford Motor Co., 736 S.E.2d 309, 313 
(Va. 2013); Acuar v. Letourneau, 531 S.E.2d 316, 323 
(Va. 2000); Delk v. Columbia/HCA Healthcare Corp., 
523 S.E.2d 826, 832 (Va. 2000). However, Virginia 
has considered Sections 26 and 27 of the Restate-
ment (Third) of Torts: Liability and Emotional 
Harm within the context of a products liability 
case. Ford Motor Co. v. Boomer, 736 S.E.2d 724, 730 
(Va. 2013).

Available Defenses
Assumption of Risk
Assumption of risk is a complete defense to a neg-
ligence action. Thurmond v. Prince William Prof ’l 
Baseball Club, 574 S.E.2d 246, 249 (Va. 2003). To 
establish the defense, the defendant must show that 
the plaintiff fully appreciated the nature and extent 
of the risk and voluntarily chose to assume it. Va. 
Elec. & Power Co. v. Dungee, 520 S.E.2d 164, 173 
(Va. 1999); Amuse. Slides Corp. v. Lehmann, 232 
S.E.2d 803, 805 (Va. 1977). The defense of assump-
tion of risk does not apply in actions for breach of 
an implied warranty. Wood v. Bass Pro Shops, 462 
S.E.2d 101, 103 (Va. 1995).

Assumption of risk differs from contributory 
negligence. Contributory negligence is “carelessness” 
and is governed by a standard of objective reason-
ableness. Amuse. Slides Corp., 232 S.E.2d at 805. In 
contrast, assumption of risk is “venturousness” and 
is governed by a subjective standard of what the 
plaintiff sees, knows, understands and appreciates. 
Id.; Nelson v. Great E. Resort Mgmt., 574 S.E.2d 277, 
280 (Va. 2003). The defense of assumption of risk 
ordinarily presents a jury question unless reasonable 
minds could not differ. Thurmond, 574 S.E.2d at 250.

Comparative Fault/Contributory Fault
Virginia does not apply the doctrine of comparative 
fault, and Virginia courts do not balance the negli-
gence of the parties in determining liability. Smith v. 
Va. Elec. & Power Co., 129 S.E.2d 655, 659 (Va. 1963); 
Richmond Traction Co. v. Martin’s Adm’r, 45 S.E. 886, 
887–88 (Va. 1903); see also O’Neil v. Windshire Cope-
land Assocs., L.P., 197 F. Supp. 2d 507, 512 (E.D. Va. 
2002). Instead, Virginia applies the doctrine of con-
tributory negligence, under which a plaintiff’s failure 
to exercise ordinary care for his own safety, which 
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proximately contributes to his injury, completely 
bars plaintiff’s recovery, regardless of the defendant’s 
negligence. See RGR, L.L.C. v. Settle, 764 S.E.2d 8, 21 
(Va. 2014); Jenkins v. Pyles, 611 S.E.2d 404, 407 (Va. 
2005); Ford Motor Co. v. Bartholomew, 297 S.E.2d 
675, 680–81 (Va. 1982). The essential concept of con-
tributory negligence is carelessness. RGR, L.L.C., 764 
S.E.2d at 21; Jenkins, 611 S.E.2d at 407.

Contributory negligence is a complete defense to 
a negligence action, Jones v. Meat Packers Equip. Co., 
723 F.2d 370, 373 (4th Cir. 1983), and to an action 
for failure to warn. Hottle v. Beech Aircraft Corp., 
47 F.3d 106, 111 (4th Cir. 1995) (citing Featherall v. 
Firestone Tire & Rubber Co., 252 S.E.2d 358, 368 (Va. 
1979)); see also Russell v. Wright, 916 F. Supp. 2d 629, 
658 (W.D. Va. 2013). Contributory negligence is not 
a defense to a plaintiff’s breach of implied warranty 
action. Jones v. Ford Motor Co., 559 S.E.2d 592, 605 
(Va. 2002); Brockett v. Harrell Bros., 143 S.E.2d 897, 
902 (Va. 1965). However, a defendant may assert the 
defense of contributory negligence when the plain-
tiff’s claim is based on the defendant’s negligence per 
se in violating an applicable statute or regulation, 
absent specific statutory or regulatory language to 
the contrary. O’Neill v. Windshire- Copeland Assocs., 
L.P., 595 S.E.2d 281, 284 (Va. 2004) (Restatement 
(Second) of Torts §383 not adopted in Virginia, 
and, therefore, the contributory negligence defense 
is available where the defendant violated applica-
ble building code provisions relating to balcony 
guard rail).

Seat Belts—Failure to Use
Virginia law provides that the plaintiff’s failure to 
use a seat belt shall not constitute negligence or be 
considered in mitigation of damages in any cause of 
action arising out of the use, ownership, or mainte-
nance of a motor vehicle. Va. Code Ann. §§46.2-1092 
and 46.2-1094(D) (2017); Freeman v. Case Corp., 924 
F. Supp. 1456, 1471 (W.D. Va. 1996), rev’d on other 
grounds, 118 F.3d 1011 (4th Cir. 1997). Evidence of 
such nonuse is admissible, however, as it relates 
to negligent design and manufacture, breach of 
warranty, product misuse, and other issues beyond 
contributory negligence or mitigation of damages. 
Brown v. Ford Motor Co., 67 F. Supp. 2d 581, 586–87 
(E.D. Va. 1999), aff’d, 10 F. App’x 39, 43–44 (4th 
Cir. 2001).

Misuse of Product
A plaintiff cannot recover against a manufacturer if 
the plaintiff has misused the product in a manner 
not reasonably foreseeable by the manufacturer. Coo-
per Indus., Inc. v. Melendez, 537 S.E.2d 580, 587 (Va. 
2000); Featherall v. Firestone Tire & Rubber Co., 252 
S.E.2d 358, 367–68 (Va. 1979); Turner v. Manning, 
Maxwell & Moore, Inc., 217 S.E.2d 863, 869 (Va. 
1975). A manufacturer will not be relieved from lia-
bility, however, if the plaintiff has misused the prod-
uct in a reasonably foreseeable manner, though one 
not intended by the manufacturer. Jeld-Wen, Inc. v. 
Gamble, 501 S.E.2d 393, 396 (Va. 1998); White Con-
sol. Indus., Inc. v. Swiney, 376 S.E.2d 283, 286 (Va. 
1989). The defense of unforeseeable misuse applies 
to actions brought under negligence or warranty 
theories. Freeman v. Case Corp., 924 F. Supp. 1456, 
1469–70 (W.D. Va. 1996), rev’d on other grounds, 
118 F.3d 1011 (4th Cir. 1997); Featherall, 252 S.E.2d 
at 366–67 (no duty to warn when product used in 
unlikely, unexpected, or unforeseeable manner); 
Cooper Indus., Inc., 537 S.E.2d at 587 (no recovery 
under implied warranty theory where there has been 
an unforeseeable misuse of the product).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product” supra.

Alteration of Product
To recover on a products liability theory, the plaintiff 
must show, among other things, that the defendant’s 
product was unreasonably dangerous for its intended 
or reasonably foreseeable use and that “the unrea-
sonably dangerous condition existed when the goods 
left the defendant’s hands.” Garrett v. I.R. Witzer 
Co., 518 S.E.2d 635, 637 (Va. 1999) (quoting Logan v. 
Montgomery Ward & Co., 219 S.E.2d 685, 687 (Va. 
1975)); see also, e.g., Hyundai Motor Co. v. Duncan, 
766 S.E.2d 893, 898 n.8 (Va. 2015). If a product is 
altered after leaving the defendant’s hands and the 
alteration is causally related to the plaintiff’s injury, 
the manufacturer is relieved of liability. Morgen 
Indus. v. Vaughan, 471 S.E.2d 489, 493 (Va. 1996) 
(manufacturer liable despite alterations to product 
in absence of evidence that alterations were causally 
related to plaintiff’s injury); Jones v. Meat Packers 
Equip. Co., 723 F.2d 370, 373 (4th Cir. 1983). Further, 
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a manufacturer may be held liable only if it reason-
ably should have foreseen the product alteration 
that caused plaintiff’s injury. Featherall v. Firestone 
Tire & Rubber Co., 252 S.E.2d 358, 368 (Va. 1979). 
Virginia courts have tended to evaluate the defenses 
of product alteration and product misuse in the 
same manner.

Unavoidably Unsafe Products
There is no Virginia law of significance on 
this defense.

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A manufacturer has no duty to warn of an open and 
obvious danger associated with the use of its prod-
uct. Austin v. Clark Equip. Co., 48 F.3d 833, 836 (4th 
Cir. 1995); Spangler v. Kranco, Inc., 481 F.2d 373, 375 
(4th Cir. 1973); Norris v. Excel Indus., 139 F. Supp. 3d 
742, 755 (W.D. Va. 2015). A danger is open and obvi-
ous “if the person using the product is or should be 
aware of the risk.” Austin, 48 F.3d at 836.

Informed Intermediary
A manufacturer of prescription drugs or other 
prescribed medical products has the duty to warn 
only the physician, not the patient, of potential risks 
associated with its product. Pfizer, Inc. v. Jones, 272 
S.E.2d 43, 44 (1980); see also Talley v. Danek Med., 
Inc., 179 F.3d 154, 162–63 (4th Cir. 1999); Abbot, 844 
F.2d at 1115; Stanback v. Parke, Davis & Co., 657 F.2d 
642, 644 n.2 (4th Cir. 1981). The physician is treated 
as a learned intermediary who has the responsibility 
to warn the patient. Once the manufacturer has ade-
quately warned the physician, it has discharged its 
duties and cannot be held liable for plaintiff’s inju-
ries, even if the learned intermediary fails to pass on 
the warning to the plaintiff. Talley, 179 F.3d at 163. 
The adequacy of the manufacturer’s warning may 
require a factual determination by the jury. Abbot, 
844 F.2d at 1115.

Sealed Containers
Proof that a foreign substance was found in a food 
package where there is no evidence of tampering 
establishes a prima facie case of the manufacturer’s 
negligence. Norfolk Coca- Cola Bottling Works, Inc. 

v. Land, 52 S.E.2d 85, 87 (Va. 1949). The manufac-
turer may rebut this prima facie case with evidence 
that it exercised a high degree of care, but proof of 
a high degree of care is not an absolute defense to 
a plaintiff’s prima facie case. Id.; see also Newport 
News Coca- Cola Bottling Co. v. Babb, 57 S.E.2d 41, 43 
(Va. 1950).

Fault of Others
To impose liability upon one person for damages 
incurred by another, it must be shown that the negli-
gent conduct “was a necessary physical antecedent of 
the damages.” Ford Motor Co. v. Boomer, 736 S.E.2d 
724, 728 (Va. 2013) (quoting Wells v. Whitaker, 
151 S.E.2d 422, 428 (Va. 1966)). A defendant is not 
liable for his negligence if there is an independent, 
intervening act of negligence that becomes the sole 
proximate cause of the plaintiff’s injury. Kellermann 
v. McDonough, 684 S.E.2d 786, 793–94 (Va. 2009). 
To relieve a defendant of liability for his negligence, 
therefore, “the negligence intervening between the 
defendant’s negligent act and the injury must so 
entirely supersede the operation of the defendant’s 
negligence that it alone, without any contributing 
negligence by the defendant in the slightest degree, 
causes the injury.” Jenkins v. Payne, 465 S.E.2d 795, 
799 (Va. 1996); see also Dorman v. State Indus., 787 
S.E.2d 132, 138–39 (2016).

A defendant is not relieved of liability, however, 
if the intervening act of negligence was put into 
operation by the defendant’s negligence. Kellermann, 
684 S.E.2d at 794; Atkinson v. Scheer, 508 S.E.2d 68, 
71–72 (Va. 1998); Coleman v. Blankenship Oil Corp., 
267 S.E.2d 143, 147 (1980). Moreover, if separate and 
independent acts of negligence by multiple parties 
directly cause a single indivisible injury, all negligent 
parties are responsible for the entire injury. Ford 
Motor Co., 736 S.E.2d at 728; Sullivan v. Robertson 
Drug Co., 639 S.E.2d 250, 255 (Va. 2007). However, if 
the plaintiff’s injury may have resulted from one of 
two causes, one for which the defendant is respon-
sible, and the other for which he is not responsible, 
the defendant is relieved of liability unless the plain-
tiff proves by a preponderance of the evidence that 
the defendant’s negligence caused his injury. Cape 
Charles Flying Serv., Inc. v. Nottingham, 47 S.E.2d 
540, 544 (Va. 1948); McCauley v. Purdue Pharm. L.P., 
331 F. Supp. 2d 449, 463–64 (W.D. Va. 2004); Stokes 
v. L. Geismar, S.A., 815 F. Supp. 904, 907–08 (E.D. Va. 
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1993), aff’d per curiam, 16 F.3d 411 (4th Cir. 1994) 
(stating that causation under Virginia law must be 
established with “reasonable certainty).

In a negligence action brought by a minor child, 
the negligence of the child’s parents or other person 
having custody of the child is not imputed to the 
child so as to bar the child’s recovery. Am. Tobacco 
Co. v. Harrison, 27 S.E.2d 181, 185 (Va. 1943); see also 
Shelton v. Mullins, 147 S.E.2d 754, 756 (Va. 1966).

Preemption
The Supreme Court of Virginia has not yet addressed 
the issue of preemption in a products liability case. 
In an unpublished order, however, one Virginia 
trial court has dismissed a “no- airbag” claim on the 
ground that the claim is preempted by federal law. 
McLaughlin v. Gen. Motors Corp., No. LK-27-2 (Va. 
Cir. Ct. May 16, 1988) (unpublished order). Similarly, 
a federal court in Virginia applying Virginia law has 
ruled that the National Traffic and Motor Vehicle 
Safety Act, 15 U.S.C. Section 1381, preempts “no air-
bag” claims arising under state law when the vehicle 
is equipped with passenger restraint devices permit-
ted under the Safety Act. Schuyler v. Volkswagenwerk 
A.G., Case No. 4:96CV00025 (E.D. Va. July 19, 1996) 
(unpublished order). More recently, the United States 
Supreme Court ruled that common- law “no airbag” 
actions are preempted, holding that “this kind of 
‘no airbag’ lawsuit conflicts with the objectives of 
FMVSS 208, a standard authorized by the [National 
Traffic and Motor Vehicle Safety] Act.” Geier v. Am. 
Honda Motor Co., 529 U.S. 861, 866 (2000).

The Supreme Court of Virginia has analyzed 
federal preemption outside the products liability 
context. It has ruled that absent an explicit Congres-
sional statement that state law is preempted, a state 
law cause of action can proceed “unless it conflicts 
with federal law[,]… frustrate[s] the federal scheme, 
or unless [the state court] discern[s] from the totality 
of the circumstances that Congress sought to occupy 
the field to the exclusion of the States.” Krantz v. Int’l 
Air Line Pilots Ass’n, 427 S.E.2d 326, 329 (Va. 1993) 
(quoting Malone v. White Motor Corp., 435 U.S. 497, 
504 (1978)).

Compliance with Standards
The Supreme Court of Virginia quoted Fourth Cir-
cuit case law holding that “a plaintiff must show 

that the manufacturer failed to meet objective 
safety standards prevailing at the time the product 
was made.” Holiday Motor Corp. v. Walters, 790 
S.E.2d 447, 455 n.14 (Va. 2016). “When deciding 
whether a product’s design meets those standards, 
a court should consider whether the product fails 
to satisfy applicable industry standards, applicable 
government standards, or reasonable consumer 
expectations.” Id. (quoting Redman v. John D. Brush 
& Co., 111 F.3d 1174, 1177–78 (4th Cir. 1997)). “In 
determining what constitutes an unreasonably dan-
gerous defect, a court will consider safety standards 
promulgated by the government or relevant indus-
try.” Id. (quoting Alevromagiros v. Hechinger Co., 
993 F.2d 417, 420 (4th Cir. 1993)). Compliance with 
industry custom and usage does not automatically 
absolve a manufacturer or seller of a product from 
liability. Alevromagiros, 993 F.2d at 421 n.6; Turner 
v. Manning, Maxwell & Moore, Inc., 217 S.E.2d 863, 
868 (Va. 1975). But, compliance with an industry 
standard, custom, or usage “may be conclusive when 
there is no evidence to show that it was not reason-
ably safe.” Alevromagiros, 993 F.2d at 421 n.6 (citing 
Turner, 217 S.E.2d at 868). The Fourth Circuit has 
indicated that a plaintiff can challenge government 
or industry standards by showing that consumer 
expectations have risen above such standards. Alev-
romagiros, 993 F.2d at 422.

Government Contractor Defense
A manufacturer who supplies military equipment to 
the government cannot be held liable to a plaintiff 
for injuries caused by a design defect in that product 
if three conditions are met: “(1) the United States 
approved reasonably precise specifications; (2) the 
equipment conformed to those specifications; and 
(3) the supplier warned the United States about the 
dangers in the use of the equipment that were known 
to the supplier but not to the United States.” Boyle 
v. United Techs. Corp., 487 U.S. 500, 512 (1988). Fol-
lowing the standards outlined in Boyle, the Virginia 
Supreme Court has ruled that the determination 
whether a manufacturer is entitled to the govern-
ment contractor defense may be a question of fact for 
the jury. R.B. Hazard, Inc. v. Panco, 397 S.E.2d 866, 
869 (Va. 1990). The defense applies at least to claims 
for defective design, whether under a negligence or 
warranty theory. Id. at 868 n.1. The Fourth Circuit 
has held that the government contractor defense is 
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applicable to failure to warn claims. Ripley v. Foster 
Wheeler L.L.C., 841 F.3d 207, 210–11 (4th Cir. 2016) 
(abrogating McCormick v. C.E. Thurston & Sons, Inc., 
977 F. Supp. 400, 403 (E.D. Va. 1997)).

State-of-the-Art
See “Compliance with Standards,” supra. See also 
Austin v. Clark Equip. Co., 48 F.3d 833, 837 (4th Cir. 
1995); Marshall v. H.K. Ferguson Co., 623 F.2d 882, 
886 (4th Cir. 1980) (quoting Marker v. Universal Oil 
Prods. Co., 250 F.2d 603, 605 (10th Cir. 1957), that 
“the rule is well settled that neither designer nor 
manufacturer has a legal duty to adopt or produce 
a process or product incorporating only features 
representing the ultimate in safety.”). Cf. Holiday 
Motor Corp. v. Walters, 790 S.E.2d 447, 455 (Va. 
2016) (“In Virginia, there is no duty on the part of 
vehicle manufacturers to design or supply a crash-
worthy vehicle.”).

Privity of Contract
Generally, lack of privity is not a defense to a per-
sonal injury action brought under warranty or 
negligence theories. Va. Code Ann. §8.2-318 (2017) 
(for actions against “the manufacturer or seller of 
goods”); see also Va. Code Ann. §8.01-223 (2017) 
(for personal injury or property damages actions 
“resulting from negligence”). Lack of privity is a 
valid defense, however, to negligence actions for 
solely economic loss. See Blake Constr. Co. v. Alley, 
353 S.E.2d 724, 725–26 (Va. 1987); Beard Plumbing 
& Heating v. Thompson Plastics, Inc., 152 F.3d 313, 
316 (4th Cir. 1998). It can also be raised in actions 
seeking recovery of economic loss under an implied 
warranty of merchantability theory. See Pulte Home 
Corp. v. Parex, Inc., 579 S.E.2d 188, 191 (Va. 2003). 
Lack of privity also is a valid defense in certain cases 
involving products sold before the 1962 adoption 
of Virginia’s anti- privity statute. Derflinger v. Ford 
Motor Co., 866 F.2d 107, 108 n.1 (4th Cir. 1989) (cit-
ing Farish v. Courion Indus., Inc., 754 F.2d 1111, 1116 
(4th Cir. 1985)).

Disclaimers of Liability
The implied warranties of merchantability and fit-
ness may be excluded or limited under Virginia’s 
adaptation of the Uniform Commercial Code. To 
exclude or limit the warranty of merchantability, 

the disclaimer must “mention merchantability and 
in case of a writing must be conspicuous.” Va. Code 
Ann. §8.2-316(2) (2017). To exclude or modify any 
warranty of fitness, the disclaimer “must be by a 
writing and [be] conspicuous.” Id. To be “conspic-
uous,” the disclaimer should be in larger type or in 
contrasting type or color from the other language 
in the contract. Armco, Inc. v. New Horizon Dev. Co. 
of Va., Inc., 331 S.E.2d 456, 459 (Va. 1985). Whether 
a provision is conspicuous is a question of law for a 
court. Id.

Disclaimers using language such as “as is” or 
“with all faults” generally exclude all implied 
warranties. Va. Code Ann. §8.2-316(3)(a) (2017); 
Buettner v. R.W. Martin & Sons, 47 F.3d 116, 118 (4th 
Cir. 1995). A manufacturer’s ability to exclude or 
limit warranties is tempered by the Magnuson- Moss 
Warranty–Federal Trade Commission Improvement 
Act, which provides that if a seller makes any type 
of written warranty to a buyer with respect to a con-
sumer product, the seller may not disclaim or mod-
ify an implied warranty. 15 U.S.C. §2308 (2017).

Implied warranties also may be excluded by 
action of the buyer. Section 8.2-316 of the Code of 
Virginia provides that implied warranties may be 
excluded where the buyer has examined or refused 
to examine the product. Such exclusion operates 
with regard to defects which an examination “ought 
in the circumstances to have revealed to” the buyer. 
Va. Code Ann. §8.2-316(3)(b) (2017). A buyer’s failure 
to discover latent defects not even apparent to the 
trained eye, however, does not result in the exclusion 
of implied warranties. Twin Lakes Mfg. Co. v. Coffey, 
281 S.E.2d 864, 867 (Va. 1981). Similarly, a buyer’s 
failure to test a product based upon a seller’s rep-
resentation that the applicable test is not necessary 
does not exclude any implied warranties. Va. Trans-
former Corp. v. P.D. George Co., 932 F. Supp. 156, 
160–61 (W.D. Va. 1996).

Although a seller may limit or exclude consequen-
tial damages unless the limitation is unconscionable, 
a limitation of consequential damages for personal 
injuries is prima facie unconscionable. Va. Code 
Ann. §8.2-719(3) (2017); Reibold v. Simon Aerials, 
Inc., 859 F. Supp. 193, 197–98 (E.D. Va. 1994).

Failure to Mitigate Damages
A plaintiff has the duty to exercise reasonable care 
and diligence to mitigate damages resulting from 
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the defendant’s conduct. Monahan v. Obici Med. 
Mgmt. Servs., 628 S.E.2d 330, 339 (Va. 2006); Miller 
v. Johnson, 343 S.E.2d 301, 307 (Va. 1986); Lawrence 
v. Wirth, 309 S.E.2d 315, 317 (Va. 1983). Mitigation is 
an affirmative defense; the defendant has the burden 
of proof regarding the injured party’s failure to mit-
igate damages. Forbes v. Rapp, 611 S.E.2d 592, 596 
(Va. 2005); Nat’l Hous. Bldg. Corp. v. Acordia of Va. 
Ins. Agency, Inc., 591 S.E.2d 88, 92 (Va. 2004); R.K. 
Chevrolet, Inc. v. Bank of the Commonwealth, 501 
S.E.2d 769, 771 (Va. 1998); Marefield Meadows, Inc. 
v. Lorenz, 427 S.E.2d 363, 369 (Va. 1993). Failure to 
specifically plead mitigation of damages as an affir-
mative defense does not prohibit a defendant from 
asserting the defense at trial, provided the issue has 
otherwise been shown by the evidence. Monahan, 
628 S.E.2d at 337.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
In general, a plaintiff may bring a products liability 
action for personal injuries or damage to property 
under either a tort or warranty theory. See Holiday 
Motor Corp. v. Walters, 790 S.E.2d 447, 455 (Va. 
2016); Garrett v. I.R. Witzer Co., 518 S.E.2d 635, 637 
(Va. 1999); Logan v. Montgomery Ward & Co., 219 
S.E.2d 685, 687 (Va. 1975). Absent privity of con-
tract, however, a plaintiff cannot bring a negligence 
action to recover for damage to the defective product 
itself. See Sensenbrenner v. Rust, Orling & Neale, 
Architects, Inc., 374 S.E.2d 55, 57–58 (Va. 1988); see 
also Ward v. Ernst & Young, 435 S.E.2d 628, 631–32 
(Va. 1993). Damage limited to the product is consid-
ered an “economic loss,” the result of disappointed 
economic expectations, for which recovery is avail-
able only under a contractual theory such as breach 
of warranty. Rotonda Condo. Unit Owners Ass’n v. 
Rotonda Assocs., 90, 380 S.E.2d 876, 879 (Va.1989); 
Sensenbrenner, 374 S.E.2d at 58; Beard Plumbing & 
Heating, Inc. v. Thompson Plastics, Inc., 152 F.3d 313, 
316–17 (4th Cir. 1998). Purely economic loss may 
be recovered in a tort action other than negligence 
if the defendant has breached an independent duty 
established by law, such as in the case of fraud or tor-
tious interference with contract. Ward, 435 S.E.2d at 
632 n.2; Richmond v. Madison Mgmt. Grp., Inc., 918 
F.2d 438, 446–47 (4th Cir. 1990) (independent tort 
of fraud alleged). However, a Virginia federal court 
rejected the broad proposition that economic loss is 

recoverable where breach of any independent duty is 
alleged. Crawford v. Deutsche Bank AG, 244 F. Supp. 
2d 615, 617 n.2 (E.D. Va. 2003) (limiting the excep-
tion to “recovery under a fraud theory”).

Statutes of Limitation
Actions for personal injury, whether brought under 
a tort or warranty theory, have a two-year limita-
tions period. Va. Code Ann. §8.01-243(A) (2017). 
The four-year U.C.C. statute of limitations, Code of 
Virginia Section 8.2-725, does not apply to personal 
injury actions. Tyler v. R.R. Street & Co., 322 F. Supp. 
541, 543 (E.D. Va. 1971). Generally, the statute com-
mences to run from the date of injury, not from the 
date the injury is discovered. Va. Code Ann. §8.01-
230 (2017).

Virginia law provides certain exceptions which 
toll the running of the personal injury statute of 
limitations. Where an infant holds a cause of action, 
the time period for statute of limitations purposes 
generally does not begin to run until the infant 
reaches the age of majority. Id. §8.01-229(A)(1), (2)(a). 
Similarly, in actions for injuries resulting from expo-
sure to asbestos, the cause of action accrues when 
the injury or disease “is first communicated to the 
person or his agent by a physician.” Id. §8.01-249(4). 
However, such an action may not be brought more 
than two years after the person’s death. Id. Similarly, 
in products liability actions against parties (other 
than health care providers) for injuries arising from 
breast implants, the cause of action accrues “when 
the fact of the injury and its causal connection to the 
implantation is first communicated to the person by 
a physician.” Id. §8.01-249(7).

Statutes of Repose
The only statute of repose in Virginia related to prod-
ucts concerns actions for damages resulting from 
the defective and unsafe condition of improvements 
to real property. Under Code of Virginia Section 
8.01-250, an action for personal injuries or property 
damage may not be brought against “any person 
performing or furnishing the design, planning, sur-
veying, supervision of construction, or construction 
of such improvement to real property more than 
five years after the performance of furnishing of 
such services and construction.” This statute “was 
designed to protect persons engaged in the design 
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or construction of buildings from remote lawsuits.” 
Willis v. Raymark Indus., Inc., 905 F.2d 793, 797 (4th 
Cir. 1990).

The statute applies to suppliers of ordinary 
building materials, but does not apply to manu-
facturers or suppliers of equipment or machinery 
installed in a structure or real property. Luebbers v. 
Fort Wayne Plastics, Inc., 498 S.E.2d 911, 913 (Va. 
1998); Cape Henry Towers, Inc. v. Nat’ l Gypsum 
Co., 331 S.E.2d 476, 480 (Va. 1985); Richmond v. 
Madison Mgmt. Grp., Inc, 918 F.2d 438, 444–45 
(4th Cir. 1990). “Ordinary building materials” are 
those “which are incorporated into construction 
work outside the control of their manufacturers or 
suppliers.” Cape Henry Towers, 331 S.E.2d at 480. 
In contrast, machinery and equipment typically are 
“subject to close quality control at the factory” and 
also may be made subject to “independent manu-
facturer’s warranties.” Id. Whether any given item 
qualifies as an ordinary building material or equip-
ment or machinery may require an analysis that 
largely compares the at- issue item to previous items 
the Supreme Court of Virginia has categorized. See 
Royal Indem. Co. v. Tyco Fire Prods., LP, 704 S.E.2d 
91, 94–96 (Va. 2011) (holding sprinkler heads to 
be equipment only after first reviewing, and then 
contrasting, them to other items the court had 
previously categorized as ordinary building mate-
rials). The statute applies to product manufacturers 
even when the manufacturer, rather than the per-
son identified in the statute, designs the ordinary 
building materials in question. Baker v. Poolservice 
Co., 636 S.E.2d 360, 368 (Va. 2006).

The five-year limitations period applies to actions 
asserted under either negligence or warranty the-
ories. Jordan v. Sandwell, Inc., 189 F. Supp. 2d 406, 
410 (W.D. Va. 2002). As to general contractors, the 
repose period begins to run on the date the entire 
project is completed. See Va. Code Ann. §8.01-250 
(2017); Fed. Reserve Bank v. Wright, 392 F. Supp. 
1126, 1130 (E.D. Va. 1975) (interpreting predecessor 
statute to current section 8.01-250). However, for 
suppliers of a product later installed by others, a 
federal court predicts that, under Virginia law, the 
five-year repose period begins when the supplier 
last delivered the product. Kohl’s Dep’t Stores, Inc. v. 
Target Stores, Inc., 290 F. Supp. 2d 674, 684–87 (E.D. 
Va. 2003).

Useful Safe Life
Although evidence of the time elapsed between sale 
of the product and the injury is relevant to the issue 
of whether a product manufacturer was negligent 
or breached an implied warranty, the mere passage 
of time alone generally is not sufficient to bar recov-
ery by the plaintiff. Carney v. Sears, Roebuck & Co., 
309 F.2d 300, 305–06 (4th Cir. 1962); see also Alev-
romagiros v. Hechinger Co., 993 F.2d 417, 421 (4th 
Cir. 1993).

Other Defenses
Knowledgeable/Sophisticated User

Interpreting Virginia law, the Fourth Circuit has 
recognized the sophisticated user defense, which 
relieves a manufacturer of liability for negligent fail-
ure to warn when it supplies products to an employer 
who is aware of the inherent dangers of the product. 
If the dangers of a product are clearly known by the 
employer and the manufacturer reasonably believes 
that the employer will act to protect the safety of its 
workers, the manufacturer is relieved of the duty to 
warn employees. Buettner v. R.W. Martin & Sons, 
47 F.3d 116, 120 (4th Cir. 1995); Willis v. Raymark 
Indus., Inc., 905 F.2d 793, 796–97 (4th Cir. 1990); 
Goodbar v. Whitehead Bros., 591 F. Supp. 552, 566–
67 (W.D. Va.), aff’d, 769 F.2d 213 (4th Cir. 1985).

A manufacturer cannot invoke the sophisticated 
user defense to defeat a claim of negligent defective 
design. Morgen Indus. v. Vaughan, 471 S.E.2d 489, 
493 (Va. 1996). But, a manufacturer is not liable for 
negligent design when it manufactures a product 
according to the buyer’s specifications, unless the 
specifications are obviously dangerous and should 
not be followed. Austin v. Clark Equip. Co., 48 F.3d 
833, 837 (4th Cir. 1995).

Workers’ Compensation Bar

The Virginia Workers’ Compensation Act is the sole 
and exclusive remedy against an employer for an 
employee injured in the performance of his employ-
ment duties, and bars an employee from raising 
common law claims against an employer for acciden-
tal injury or death arising out of and in the course 
of employment. Va. Code Ann. §65.2-307(A) (2017); 
Rodriguez v. Leesburg Bus. Park, L.L.C., 754 S.E.2d 
275, 278 (Va. 2014); Anderson v. Dillow, 553 S.E.2d 
526, 527 (Va. 2001). The exclusive remedy of workers’ 
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compensation also bars a personal injury action 
against a party deemed to be the plaintiff’s “statu-
tory employer.” Crocker v. Riverside Brick & Supply 
Co., 639 S.E.2d 214, 216 (Va. 2007); Rice v. VVP Am., 
Inc., 137 F. Supp. 2d 658, 663 (E.D. Va. 2001); see also 
Va. Code Ann. §65.2-302 (2017). The Act, however, 
does not terminate an injured employee’s right to 
sue a negligent third party. Va. Code Ann. §65.2-309 
(2017); Crocker, 639 S.E.2d at 216; Hudson v. Jarrett, 
606 S.E.2d 827, 829–31 (Va. 2005) (Act does not bar 
tort action against third parties who are not statu-
tory employers under Act); Fauver v. Bell, 65 S.E.2d 
575, 580 (Va. 1951); see also Whalen v. Dean Steel 
Erection Co., 327 S.E.2d 102, 104 (Va. 1985) (quot-
ing Stewart v. Bass Constr. Co., 288 S.E.2d 489, 490 
(Va. 1982)).

Damages and Joint Liability
Compensatory Damages
Recoverability

Under Virginia law, a plaintiff may recover com-
pensatory damages for past, present and future 
medical expenses; lost earnings; pain and suffering; 
impaired future earning capacity; and permanent 
disability or disfigurement upon proof of any such 
damage with reasonable certainty. See Hailes v. 
Gonzales, 151 S.E.2d 388, 390 (Va. 1966); Roark v. 
United States, 456 F. Supp. 2d 739, 742–43 (W.D. 
Va. 2006). Proof with mathematical precision is 
not required, but a plaintiff must provide sufficient 
evidence to permit an intelligent and probable esti-
mate of the amount of damage. Hailes, 151 S.E.2d 
at 390. As to future damages, the Supreme Court of 
Virginia has cautioned that “the longer the period 
over which [future damages] is requested, the more 
speculative a [future damages] award becomes.” 
Lewis v. City of Alexandria, 756 S.E.2d 465, 471 n.7 
(Va. 2014) (providing this holding in the context of a 
front pay award).

A plaintiff may not recover on claims for loss of 
consortium. Va. Code Ann. §55-36 (2017); see also 
Goff v. Jones, 47 F. Supp. 2d 692, 693 n.1 (E.D. Va. 
1999); Carey v. Foster, 221 F. Supp. 185, 190 (E.D. 
Va. 1963), aff’d, 345 F.2d 772 (4th Cir. 1965). Simi-
larly, in Virginia there can be no recovery under a 
claim of negligent infliction of emotional distress 
absent physical impact or injuries resulting nat-
urally from the emotional disturbance. Goff, 47 

F. Supp. 2d at 695–96; Gray v. Inova Health Care 
Servs., 514 S.E.2d 355, 356 (Va. 1999) (no duty owed 
by tortfeasor to third party bystander); Hughes 
v. Moore, 197 S.E.2d 214, 219 (Va. 1973). Claims 
for intentional infliction of emotional distress are 
disfavored. A plaintiff cannot recover damages 
absent proof of outrageous and intolerable conduct 
that offends accepted standards of decency and 
morality. Contreras v. Thor Norfolk Hotel, L.L.C., 
292 F. Supp. 2d 798, 802–03 (E.D. Va. 2003) (citing 
Womack v. Eldridge, 210 S.E.2d 145, 148 (Va. 1974), 
in which the court determined that the plaintiff 
failed to state a claim for intentional infliction of 
emotional distress based upon exposure to asbestos 
on defendant’s premises). A party may not recover 
damages for emotional distress caused by an injury 
to personal property, including a pet. Kondaurov v. 
Kerdasha, 629 S.E.2d 181, 186–87 (Va. 2006).

Limitations

There are no statutory limitations on compensatory 
damages in products liability actions. However, 
there is a statutory limit of $1,500,000 on all dam-
ages awarded against a health care provider in a 
medical malpractice action, for acts of malpractice 
occurring on or after August 1, 1999. Va. Code Ann. 
§8.01-581.15 (2017). The maximum recovery limit 
increases by $50,000 per year until 2007, and then 
increases by $75,000 per year until 2008. Id. From 
2009 through 2030, the maximum recovery limit 
again increases by $50,000 per year. 2030 is the final 
year in which the cap will increase, totaling a statu-
tory maximum of $2,950,000 for acts of malpractice 
occurring after that time.

Punitive Damages
Insurability

It is not against Virginia public policy to purchase 
insurance covering punitive damages arising out of 
personal injury or death resulting from negligence, 
including willful and wanton conduct. Va. Code 
Ann. §38.2-227 (2017); Allstate Ins. Co. v. Wade, 579 
S.E.2d 180, 184 (Va. 2003). It is against public policy 
to insure against punitive damages for intentional 
conduct. Va. Code Ann. §38.2-227 (2017). The insur-
ability of punitive damages does not extend, how-
ever, to property damage cases. U.S. Fire Ins. Co. v. 
Aspen Bldg. Corp., 367 S.E.2d 478, 480 (Va. 1988).
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Recoverability

Punitive damages are recoverable under Virginia 
law if the defendant’s conduct is wanton, willful, 
malicious, and/or evinces a conscious disregard of 
the rights of others. See Doe v. Isaacs, 579 S.E.2d 174, 
176 (Va. 2003); Ford Motor Co. v. Bartholomew, 297 
S.E.2d 675, 683–84 (Va. 1982). Generally, punitive 
damages may be recovered in a products case only 
if there is evidence, either direct or circumstantial, 
of actual malice, or malice in fact; legal malice is 
not sufficient. See Peacock Buick, Inc. v. Durkin, 277 
S.E.2d 225, 227 (Va. 1981). Actual malice may be 
inferred from a conscious disregard of the rights of 
others. However, punitive damages are not recover-
able where plaintiff proves only defendant’s simple 
negligence in a product design or failure to correct or 
to warn case. See Ford Motor Co., 297 S.E.2d at 684. 
Evidence showing the defendant “exercised some 
degree of care” toward the plaintiff will foreclose the 
issue of gross negligence from being submitted to the 
jury. Elliott v. Carter, 791 S.E.2d 730, 733 (Va. 2016). 
Whether evidence of “some care”—used to defeat a 
gross negligence cause of action as a matter of law—
can foreclose punitive damages as a matter of law 
has yet to be tested in Virginia.

To recover punitive damages in a products case, 
there must be an award of compensatory damages. 
See Island Creek Coal Co. v. Lake Shore, Inc., 692 F. 
Supp. 629, 635–36 (W.D. Va. 1988), rev’d on other 
grounds, 884 F.2d 1388 (4th Cir. 1989) (table) (citing 
Gasque v. Mooers Motor Car Co., 313 S.E.2d 384, 388 
(1984)); see also Syed v. Zh Techs., Inc., 694 S.E.2d 
625, 634 (Va. 2010) (“[A]n award of compensatory 
damages… is an indispensable predicate for an 
award of punitive damages, except in actions for libel 
and slander.”).

Limitations

Punitive damages should be reasonably proportional 
to the actual damages sustained and the punishment 
required. Coalson v. Canchola, 754 S.E.2d 525, 528 
(Va. 2014); Poulston v. Rock, 467 S.E.2d 479, 484 
(Va. 1996); Cretella v. Kuzminski, 640 F. Supp. 2d 
741, 757–58 (E.D. Va. 2009). In reviewing an award 
of punitive damages, the court should consider the 
“reasonableness between the damages sustained 
and the amount of the award and the measurement 
of punishment required, whether the award will 
amount to a double recovery, [and] the propor-

tionality between the compensatory and punitive 
damages, and the ability of the defendant to pay.” 
Coalson, 754 S.E.2d at 528 (citing Poulston, 467 
S.E.2d at 484). In any action accruing on or after 
July 1, 1988, the total amount of punitive damages 
awarded against all defendants found to be liable 
cannot exceed $350,000. Va. Code Ann. §8.01-38.1 
(2017).

Contribution
There is an enforceable right of contribution among 
negligent joint tortfeasors, so long as moral turpi-
tude is not involved. Va. Code Ann. §8.01-34 (2017). 
For a joint tortfeasor to seek contribution, “a right 
of action by the plaintiff must exist as to the joint 
tortfeasor against whom contribution is sought.” Va. 
Elec. & Power Co. v. Wilson, 277 S.E.2d 149, 150 (Va. 
1981). Thus, a joint tortfeasor may seek contribution 
where the injured party “has a right of action against 
two persons for the same indivisible injury.” Id. at 
150. However, the plaintiff’s cause of action against 
a third-party joint tortfeasor need not be presently 
enforceable; “it merely is necessary that the plaintiff, 
at some time in the past, have had an enforceable 
cause of action against the party from whom con-
tribution is sought.” Gemco-Ware, Inc. v. Rongene 
Mold & Plastics Corp., 360 S.E.2d 342, 344 (Va. 1987) 
(emphasis in original). However, contribution will 
not lie if the injured party never had an enforceable 
cause of action against the target of the contribution 
claim. Pulte Home Corp. v. Parex, Inc., 579 S.E.2d 
188, 194 (Va. 2003).

Contribution is available to a joint tortfeasor 
under Section 8.01-34 despite the privity require-
ment of Virginia’s economic loss rule. AMCO Water 
Metering Sys. v. Travelers Cas. Sur. Co. of Am., No. 
CIVIL ACTION NO. 3:03CV00003, 3:03CV00012, 
2003 U.S. Dist. Lexis 17758, at *8–10 (W.D. Va. Sept. 
30, 2003). A release or covenant not to sue one joint 
tortfeasor does not discharge the remaining tortfea-
sors from liability, but discharges the tortfeasor to 
whom it was given from all liability for contribution. 
Va. Code Ann. §8.01-35.1 (2017).

Indemnification
Virginia common law recognizes a right of equitable 
indemnity inuring to the benefit of a person who, 
without personal fault, has become subject to tort 
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liability for unauthorized and wrongful conduct of 
another. Pulte Home Corp. v. Parex, Inc., 579 S.E.2d 
188, 193 (Va. 2003); Carr v. Home Ins. Co., 463 S.E.2d 
457, 458 (Va. 1995); Md. Cas. Co. v. Aetna Cas. & Sur. 
Co., 60 S.E.2d 876, 879 (Va. 1950). Active negligence 
of a party bars that party’s right to indemnification. 
Philip Morris, Inc. v. Emerson, 368 S.E.2d 268, 285 
(Va. 1988).

Joint and/or Several Liability
Under Virginia common law, each of several tort-
feasors is jointly and severally liable to the plaintiff 
for the full amount of plaintiff’s damages caused by 
their negligence when the tortfeasors are involved 
in a joint enterprise, Alban Tractor Co. v. Sheffield, 
263 S.E.2d 67, 68 (Va. 1980), or when the concurrent 
negligence of the tortfeasors produces a single indi-
visible injury. See Dickenson v. Tabb, 156 S.E.2d 795, 
801–02 (Va. 1967). The negligence of one participant 
in a joint enterprise is imputed to all participants. 
Alban Tractor Co., 263 S.E.2d at 68.

Successor Liability
Traditionally, a corporation that purchases the assets 
of another corporation is not liable for the debts 
and contingent liabilities of the selling corporation, 
including products liability actions brought against 
the successor corporation by a plaintiff who was 
injured by a product manufactured by a predecessor. 
Taylor v. Atlas Safety Equip. Co., 808 F. Supp. 1246, 
1250 (E.D. Va. 1992); see also Kaiser Found. Health 
Plan v. Clary & Moore, P.C., 123 F.3d 201, 204 (4th 
Cir. 1997); Crawford Harbor Assocs. v. Blake Constr. 
Co., 661 F. Supp. 880, 883 (E.D. Va. 1987).

The Supreme Court of Virginia has recognized 
four exceptions to the general rule that a successor 
corporation does not assume the liabilities of its pre-
decessor: (1) the purchasing corporation impliedly 
or expressly agrees to assume such liabilities; (2) the 
circumstances underlying the transaction warrant 
a finding of consolidation or de facto merger of the 
two corporations; (3) the purchasing corporation is a 
“mere continuation” of the selling corporation; or (4) 
the transaction is fraudulent in fact. Kaiser Found. 
Health Plan, 123 F.3d at 204 (citing Harris v. T.I., 
Inc., 413 S.E.2d 605, 609 (Va. 1992)); see also Taylor, 
808 F. Supp. at 1250.

A “de facto merger” contains the following ele-
ments: continuity of the selling corporation’s enter-
prise; a continuity of ownership whereby the selling 
corporation transfers its assets for stock of the 
purchasing corporation; prompt liquidation and dis-
solution of the selling corporation’s operations; and 
assumption by the purchasing corporation of the 
selling corporation’s obligations necessary for nor-
mal operation of the seller’s business. Id. at 1250–51. 
The key element of a de facto merger is “continuity of 
ownership between the selling and purchasing cor-
porations.” Id. at 1251.

Under Virginia law, the inquiry into whether a 
successor corporation is a “mere continuation” of its 
predecessor focuses on whether the corporate entity 
of the selling corporation, as opposed to its business 
operations, has been continued. Id.; Crawford Harbor 
Assocs., 661 F. Supp. at 885. The key element of this 
inquiry is whether there is “a common identity of 
the officers, directors, and stockholders in the selling 
and purchasing corporations.” Harris, 413 S.E.2d 
at 609.

Market Share Liability
Virginia has not yet addressed the theory of market 
share liability.

Elements of Plaintiff’s Case
Virginia does not recognize the doctrine of strict 
liability in products cases. Sensenbrenner v. Rust, 
Orling & Neale, Architects, Inc., 374 S.E.2d 55, 57 
(Va. 1988).

Proof in Negligence Actions
Pattern Jury Instructions

For products liability actions, see Virginia Model 
Jury Instructions, Vol. II, Ch. 34 (Michie 2012).

Negligent Design or Manufacture

To recover in a products liability action in Virginia, 
the plaintiff must prove that: (1) the goods were 
unreasonably dangerous for ordinary or reasonably 
foreseeable use; (2) the unreasonably dangerous 
condition existed when the goods left the defendant’s 
hands; and (3) the defective product proximately 
caused plaintiff’s injuries. Logan v. Montgomery 
Ward & Co., 219 S.E.2d 685, 687 (Va. 1975); see 
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also Garrett v. I.R. Witzer Co., 518 S.E.2d 635, 637 
(Va. 1999); Stokes v. L. Geismar, S.A., 815 F. Supp. 
904, 907 (E.D. Va. 1993), aff’d per curiam, 16 F.3d 
411 (4th Cir. 1994). In a products liability action, 
expert testimony is usually necessary to establish 
the defectiveness or dangerousness of the product, 
as well as causation. SNC- Lavalin Am., Inc. v. Alliant 
Techsystems, Inc., 858 F. Supp. 2d 620, 632 (W.D. Va. 
2012). A plaintiff cannot establish proximate cause if 
there are several potential causes, not attributable to 
defendants, each of which alone could have caused 
plaintiff’s injury. Smith v. The Sherwin- Williams Co., 
No. Civil Action 2:02cv623, 2003 U.S. Dist. Lexis 
23226, at *9 (E.D. Va. Mar. 20, 2003), aff’d, 77 F. 
App’x 664 (2003) (citing Logan, 219 S.E.2d at 687); 
see also Dorman v. State Indus., Inc., 787 S.E.2d 132, 
140 (Va. 2016) (“We have previously recognized the 
importance of evidence as to other potential causes 
in products liability cases.”).

A manufacturer has a duty to exercise ordinary 
care to design a product that is reasonably safe 
for its intended purpose. It need not produce an 
accident- proof product, Holiday Motor Corp., 790 
S.E.2d 447, 457 (Va. 2016); Turner v. Manning, Max-
well & Moore, Inc., 217 S.E.2d 863, 868 (Va. 1975), 
or achieve the ultimate in safety, Marshall v. H.K. 
Ferguson Co., 623 F.2d 882, 886 (4th Cir. 1980). A 
manufacturer may reasonably consider costs and 
marketability, as well as safety in its design. Dreison-
stok v. Volkswagenwerk, A.G., 489 F.2d 1066, 1072–73 
(4th Cir. 1974).

The Supreme Court has affirmed that, “[i]n deter-
mining what constitutes an unreasonably danger-
ous defect, a court will consider safety standards 
promulgated by the government or the relevant 
industry, as well as the reasonable expectations of 
consumers.” Holiday Motor Corp., 790 S.E.2d at 455 
n.14 (quoting Alevromagiros v. Hechinger Co., 993 
F.2d 417, 420–21 (4th Cir. 1993)). Absent an industry 
standard, “a court is constrained to rely on the opin-
ion testimony of experts to ascertain the applicable 
safety standard.” Alevromagiros, 993 F.2d at 421. To 
establish a defect, a plaintiff “must establish the vio-
lation of industry or government standards, or prove 
that consumer expectations have risen above such 
standards.” Id. at 422. The standard of safety for a 
particular class of products is measured only against 
other products with the same purpose and utility. 
Dreisonstok, 489 F.2d at 1072.

Crashworthiness

Virginia does not recognize the doctrine of “crash-
worthiness” as a distinct cause of action, but instead 
applies traditional tort and warranty principles to 
evaluate products liability claims involving motor 
vehicles. Holiday Motor Corp., 790 S.E.2d at 455; 
Slone v. Gen. Motors Corp., 457 S.E.2d 51, 53–54 (Va. 
1995); see also Tunnell v. Ford Motor Co., 330 F. Supp. 
2d 748, 750 (W.D. Va. 2004).

Failure to Warn

The Supreme Court of Virginia has adopted the 
Restatement standard of a duty to warn, holding that 
the manufacturer of a chattel will be subject to liabil-
ity when it:

1) knows or has reason to know that the chat-
tel is or is likely to be dangerous for the use 
for which it is supplied; and

2) has no reason to believe that those for 
whose use the chattel is supplied will real-
ize its dangerous condition; and

3) fails to exercise reasonable care to inform 
them of its dangerous condition or of the 
facts which make it likely to be dangerous.

Restatement (Second) of Torts §388 (1965); Funk-
houser v. Ford Motor Co., 736 S.E.2d 309, 313 (Va. 
2013); Owens- Corning Fiberglas Corp. v. Watson, 413 
S.E.2d 630, 634 (Va. 1992). A manufacturer’s duty 
to warn does not extend to dangers that are known, 
visible, or obvious. Lust v. Clark Equip. Co., 792 F.2d 
436, 438 (4th Cir. 1986) (citing Brockett v. Harrell 
Bros., 143 S.E.2d 897, 902 (Va. 1965)).

Post-Sale Duties

The Virginia Supreme Court has not yet ruled on the 
existence or scope of a manufacturer’s post-sale duty 
to warn. Harris v. T.I., Inc., 413 S.E.2d 605, 610 (Va. 
1992), (assuming without deciding that a successor 
corporation would have a post-sale duty to warn but 
concluding that duty did not arise based on facts of 
case); see also Ambrose v. Southworth Prods. Corp., 
953 F. Supp. 728, 732–33 (W.D. Va. 1997) (deter-
mining that Virginia does not recognize a duty on 
the part of a manufacturer to warn its consumers of 
dangerous defects discovered by the manufacturer 
after the sale of its product). Virginia federal dis-
trict courts, recognizing that “the Virginia Supreme 
Court has not explicitly denied its existence,” have 
“produced two competing views on the issue.” Pow-
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ell v. Diehl Woodworking Mach., Inc., 198 F. Supp. 
3d 628, 634 (E.D. Va. 2016); see also Rash v. Stryker 
Corp., 589 F. Supp. 2d 733, 735 n.4 (W.D. Va. 2008) 
(noting inconsistent holdings regarding existence 
of duty).

The first view, “a strict approach,” is “that a 
manufacturer only has a post-sale duty to warn of 
dangers it knew or should have known existed at 
the time of the sale.” Id. (citing Estate of Kimmel 
v. Clark Equip. Co., 773 F. Supp. 828, 831 (W.D. Va. 
1991)). The second view, “a looser approach,” “holds 
a manufacturer liable for failing to warn about 
dangers discovered after selling a product, if it was 
reasonable for the manufacturer to provide such 
warnings upon discovering the dangers.” Powell, 
198 F. Supp. 3d. at 634–35 (citing McAlpin v. Leeds 
& Northrup, Co., 912 F. Supp. 207, 209–10 (W.D. 
Va. 1996).

This second view appears to be supported by 
the Fourth Circuit. Powell, 198 F. Supp. 3d at 635. 
Interpreting and applying Virginia law, the Fourth 
Circuit has ruled that there exists a post-sale duty 
to warn under a negligence theory, but not under a 
warranty theory. Moyers v. Corometrics Med. Sys., 
Inc., No. 98-2797, 2000 U.S. App. Lexis 6177, at *15 
n.6 (4th Cir. Apr. 4, 2000) (unpublished opinion); 
Bly v. Otis Elevator Co., 713 F.2d 1040, 1045–46 (4th 
Cir. 1983); see also Island Creek Coal Co. v. Lake 
Shore, Inc., 832 F.2d 274, 280 (4th Cir. 1987) (negli-
gence theory).

Evidence
Qualification of Expert Witness
In Virginia, the qualifications for expert testimony 
are largely within the discretion of the trial court. 
Lloyd v. Kime, 654 S.E.2d 563, 569 (Va. 2008); Sami 
v. Varn, 535 S.E.2d 172, 174 (Va. 2000). The Supreme 
Court of Virginia has stated, however, that a Virginia 
trial court “‘has no discretion to admit clearly inad-
missible evidence.’” Hyundai Motor Co. v. Duncan, 
766 S.E.2d 893, 897 (Va. 2015) (quoting Harman v. 
Honeywell Int’l, Inc., 758 S.E.2d 515, 520 (Va. 2014)).

Typically, a witness will qualify as an expert 
when it “appears clearly from the record that the 
witness possesses sufficient knowledge, skill, or 
experience to make him competent to testify as an 
expert on the subject matter at issue.” Sami, 535 
S.E.2d at 174 (citing Noll v. Rahal, 250 S.E.2d 741, 

744 (Va. 1979)); see also Va. Code Ann. §§8.01-401.1 
and 8.01-401.3(A) (2017); Va. Sup. Ct. R. 2:702; 
Va. Sup. Ct. R. 2:705. The knowledge necessary to 
qualify a witness to testify as an expert “might be 
derived from study alone, or experience, or both.” 
Wood v. Bass Pro Shops, Inc., 462 S.E.2d 101, 105 
(Va. 1995) (quoting Grubb v. Hocker, 326 S.E.2d 
698, 700–01 (Va. 1985)). The fact that a witness 
believes he or she is an expert does not ipso facto 
require his or her qualification. Noll v. Rahal, 250 
S.E.2d 741, 744 (Va. 1979). And while “experts may 
extrapolate opinions from existing data, a circuit 
court should not admit expert opinion ‘which is 
connected to existing data only by the ipse dixit of 
the expert.’” Hyundai Motor Co., 766 S.E.2d at 897 
(quoting GE Co. v. Joiner, 522 U.S. 136, 146 (1997)); 
see also Va. Sup. Ct. R. 2:703.

An expert will only be allowed to testify to those 
opinions whose substance has been disclosed. S. Ct. 
Va. R. 4:1(b)(4)(A)(i); John Crane, Inc. v. Jones, 650 
S.E.2d 851, 856–57 (Va. 2007). Disclosing only the 
topics of testimony is insufficient. Id. at 857.

Spoliation of Evidence
Virginia does not recognize an independent tort for 
intentional or negligent interference with a prospec-
tive civil action by spoliation of evidence. Austin 
v. Consolidation Coal Co., 501 S.E.2d 161, 163 (Va. 
1998) (holding employee has no cause of action for 
intentional or negligent spoliation of evidence when 
employer has no duty to preserve the property at 
issue). The Virginia Supreme Court also has refused 
to dismiss an action where the evidence of spoliation 
was not the result of bad faith and when the oppo-
sition did not suffer prejudice as a result. Gentry v. 
Toyota Motor Corp., 471 S.E.2d 485, 488 (Va. 1996). 
It remains unclear, however, whether a showing 
of either bad faith or prejudice would be sufficient 
to warrant sanctions for spoliation of evidence, 
including dismissal, or whether Virginia courts will 
require a showing of both.

Virginia law permits an inference that if a party 
has available competent proof to establish a fact 
necessary and material to his success and fails to 
produce it, the legal presumption is that if pro-
duced the proof would not sustain his claim for 
relief. Virginia Heart Inst., Ltd. v. Northside Elec. 
Co., 277 S.E.2d 216, 219 (Va. 1981). The inference 
may apply where, at the time the evidence was lost 
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or destroyed, a reasonable person should have fore-
seen that the evidence was material to a potential 
civil action. Wolfe v. Va. Birth- Related Neurological 
Injury Comp. Program, 580 S.E.2d 467, 475 (Va. 
App. 2003).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Personal service may be made upon any officer, 
director, or registered agent of a domestic corpora-
tion. Va. Code Ann. §8.01-299(1) (2017). If an officer 
or registered agent cannot be found, then service 
may be made on the clerk of the State Corpora-
tion Commission. Id. §§13.1-836(B), 8.01-299(2), 
13.1-637.

Service may be made upon a foreign corporation 
by serving any officer, director, or registered agent. 
Id. §8.01-301(1). Process may also be served on the 
clerk of the State Corporation Commission, who 
in turn will mail it to the foreign corporation. Id. 
§§8.01-301(2), 13.1-766, 13.1-928. Service of pro-
cess, when made pursuant to Virginia’s long-arm 
statute, can be effectuated in either of the methods 
stated above, or by service on the Secretary of the 
Commonwealth of Virginia. Id. §8.01-329. The long-
arm statute permits service upon any defendant 
foreign corporation when the plaintiff’s cause of 
action arises from certain enumerated acts in the 
Commonwealth or from certain effects in the Com-
monwealth of acts outside the Commonwealth. Id. 
§8.01-328.1.

Virginia now permits a plaintiff to request waiver 
of service of process for any action pending in a 
Virginia circuit court. Id. §8.01-286.1. A defendant 
who receives a waiver request along with a copy of 
the complaint “has a duty to avoid any unnecessary 
costs of serving process.” Id. A defendant must 
return the waiver within thirty (30) days from the 
date the request is sent, or sixty (60) days if the 
defendant’s address is outside of Virginia. Id. The 
circuit court shall impose costs incurred in effectu-
ating service if a defendant fails to comply with the 
waiver request, absent good cause. Id.

Answer Time
The defendant must file a response to a complaint 
within 21 days after service of process. Va. Sup. Ct. 
R. 3:8. If service is by mail, three days are added to 

the response time. Va. Sup. Ct. R. 1:7. Where service 
of process is made on the Secretary of the Com-
monwealth under the provisions of the Virginia 
long-arm statute, service is effective as of the date 
that a certificate of compliance stating that process 
has been mailed is filed with the court, not the date 
that the defendant actually receives it. Va. Code Ann. 
§8.01-329(C) (2017). A defendant who timely returns 
a waiver request pursuant to section 8.01-286.1 is 
not required to serve a response until sixty (60) days 
after the date the waiver was sent, or ninety (90) days 
if the defendant’s address is outside of Virginia. Id.; 
id. §8.01-286.1(C).

Particularity with which Affirmative 
Defenses Must be Raised
Affirmative defenses must be raised in the defen-
dant’s answer. However, an attorney is subject to 
sanction for asserting affirmative defenses in a 
responsive pleading absent sufficient factual basis 
formed after a reasonable inquiry. Ford Motor Co. v. 
Benitez, 639 S.E.2d 203, 207 (Va. 2007). The Virginia 
Supreme Court rejected the notion that a defen-
dant may “reserve” affirmative defenses to avoid a 
waiver; rather, “[t]he remedy for a party who hopes 
that evidence may later come to light in support of a 
claim or defense is to move to amend his pleadings 
when such evidence becomes available.” Id. at 208. 
Contributory negligence and statute of limitations 
defenses may be pleaded generally. Va. Sup. Ct. R. 
3:18(b), (d).
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