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Washington

By Kenneth M. Roessler

P roduct liability cases that arose after July 26, 1981, 
are governed by the Washington Products Liabil-

ity Act (WPLA), Revised Code of Washington Sec-
tion 7.72. Wash. Rev. Code §4.22.920 (2017). A claim 
arises for purposes of the Act when the accident 
causing the harm occurs. Koker v. Armstrong Cork, 
804 P.2d 659, 662 (Wash. Ct. App. 1991); see Walston 
v. Boeing Co., 334 P.3d 519, 524 (Wash. 2014); see 
also Fagg v. Bartells Asbestos Settlement Trust, 339 
P.3d 207, 211 (Wash. Ct. App. 2014) (trial court prop-
erly dismissed claim against product seller where 
plaintiff could not establish that substantially all 
of his exposure occurred prior to 1981). Where the 
harm results from exposure, as in asbestos cases, 
and substantially all of the exposure occurs prior 
to the effective date of the WPLA, the Act does not 
apply. Krivanek v. Fibreboard Corp., 865 P.2d 527, 530 
(Wash. Ct. App. 1993).

The WPLA provides for a single cause of action 
for claims arising out of harms caused by products. 
In Bostwick v. Ballard Marine, Inc., 112 P.3d 571, 
574 (Wash. Ct. App. 2005), the court held that the 
WPLA applies to claims arising from a “product” 
sold by a “product seller” giving rise to a “product 
liability claim.” Wash. Rev. Code §7.72.010 (2017). 
The WPLA subsumes virtually all theories of recov-
ery in product- based claims, including strict liability 
and negligence, with the exception of actions based 
upon fraud, intentionally caused harm, or claims 
brought under the Washington Consumer Protection 
Act, Revised Code of Washington chapter 19.86. Id. 
§7.72.010(4); Hue v. Farmboy Spray Co., 896 P.2d 682, 
693 (Wash. 1995).

It is not necessary for a claimant to have direct 
contact with the defective product to bring an action 
under the WPLA. Almquist v. Finley Sch. Dist. No. 
53, 57 P.3d 1191, 1198 (Wash. Ct. App. 2002). House-
hold members could bring asbestos claims under 
pre-WPLA law. Lunsford v. Saberhagen Holdings, 
Inc., 106 P.3d 808 (Wash. Ct. App. 2005). Providers 
of professional services who utilize or sell products 

within the legally authorized scope of their practice 
are not subject to the WPLA. Almquist, 57 P.3d at 
1194–95; Wash. Rev. Code §7.72.010(1)(b) (2017); 
Anderson Hay & Grain Co. v. United Dominion 
Indus., Inc., 76 P.3d 1205 (Wash. Ct. App. 2003).

To support a WPLA claim, there must be a “prod-
uct.” Wash. Rev. Code §7.72.010(3) (2017). Architec-
tural services, engineering services, and inspection 
services are not “products” for the purposes of the 
WPLA. Berschauer/Phillips Constr. Co. v. Seattle 
Sch. Dist., 881 P.2d 986 (Wash. 1994). Construction 
services are not products. Garza v. McCain Foods, 
Inc., 103 P.3d 848, 853 (Wash. Ct. App. 2004), review 
granted, cause remanded, 156 P.3d 904 (2007). An 
item that does not fail is not a “relevant product” and 
will not support a WPLA claim. Sepulveda Esquivel 
v. Cent. Mach. Works, Inc., 84 P.3d 895 (Wash. Ct. 
App. 2004).

Note: In this chapter, “WPI” refers to the pattern 
jury instructions frequently used by Washington 
lawyers and courts, and found in volume 6 of Wash-
ington Practice.

Available Defenses
Assumption of Risk
In a product liability case, assumption of risk is 
ordinarily a form of contributory fault which propor-
tionately reduces the plaintiff’s recovery. Wash. Rev. 
Code §§4.22.005, 4.22.015 (2017); see Leyendecker 
v. Cousins, 770 P.2d 675 (Wash. Ct. App. 1989). To 
establish the defense, it is necessary to prove that 
the injured person voluntarily and unreasonably 
proceeded to use the product after knowing and 
appreciating the specific danger or product defect 
that was a proximate cause of the injury. See WPI 
110.10; Erie v. White, 966 P.2d 342, 345 (Wash. Ct. 
App. 1998); Higgins v. Intex Recreation Corp., 99 P.3d 
421, 428 (Wash. Ct. App. 2004) (injured rescuer did 
not assume risk inherent in the rescue situation).
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However, where the assumption of risk is express 
or primary, the doctrine provides a complete lia-
bility defense. “Express” assumption of risk occurs 
when a person consents to assume the known risks 
of an activity through an express, bargained- upon 
agreement. Leyendecker, 770 P.2d at 677. “Primary” 
assumption of risk generally occurs in connection 
with participation in sporting events or amuse-
ments. Id.; see, e.g., Ridge v. Kladnick, 713 P.2d 1131 
(Wash. Ct. App. 1986).

Comparative Fault/Contributory Fault
Contributory negligence or other fault that was 
a proximate cause of the injury proportionally 
reduces the plaintiff’s recovery. Wash. Rev. Code 
§§4.22.005, 4.22.015 (2017); see Esca Corp. v. KPMG 
Peat Marwick, 959 P.2d 651 (Wash. 1998); see also 
Taylor v. Intuitive Surgical, Inc., 389 P.3d 517, 530 
(Wash. 2017). The reduction is based on the degree, 
expressed as a percentage, to which the contributory 
fault caused the injury. WPI 110.10.

Seat Belts—Failure to Use
Failure to use a seat belt is not a defense. Amend v. 
Bell, 570 P.2d 138, 142–44 (Wash. 1977). Further, 
evidence of the plaintiff’s failure to wear a seat belt 
is inadmissible. Id.; Wash. Rev. Code §46.61.688(6) 
(2017).

Misuse of Product
Negligent or reckless misuse of a product is a form 
of comparative fault that proportionately reduces 
the plaintiff’s recovery. Wash. Rev. Code §§4.22.005, 
4.22.015 (2017).

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.

Alteration of Product
A plaintiff must prove that the product was not 
reasonably safe when it left the manufacturer’s con-
trol. Wash. Rev. Code §7.72.030 (2017); WPI 110.01 
(construction defect); see WPI 110.02 (design defect); 
WPI 110.03 (inadequate warning). As a practical 
matter, however, alteration of the product is an affir-
mative defense. The alteration must amount to a sub-

stantial modification of the product. Parkins v. Van 
Doren Sales, Inc., 724 P.2d 389 (Wash. Ct. App. 1986). 
The defense is available if the alteration, rather than 
the original condition of the product, was the proxi-
mate cause of plaintiff’s injury. Davis v. Globe Mach. 
Mfg. Co., 684 P.2d 692 (Wash. 1984).

Alteration is probably not available as a defense 
if the manufacturer, in the exercise of reasonable 
care, should have learned about the alteration and 
failed to take reasonable steps to provide additional 
warnings. Wash. Rev. Code §7.72.030(1)(c) (2017); 
WPI 110.03.01 (post- manufacture duty to warn); see 
Lockwood v. A C & S, Inc., 744 P.2d 605 (Wash. 1987).

Unavoidably Unsafe Products
A recent Washington Supreme Court decision 
changed a few aspects of Washington product liabil-
ity law. Taylor v. Intuitive Surgical, Inc., 389 P.3d 517 
(Wash. 2017). Previously, manufacturers of medical 
devices and drugs available only through a doctor 
were given a blanket exemption from strict liability 
for design defect claims, and probably for failure to 
warn claims, because such products are character-
ized as “unavoidably unsafe.” Estate of LaMontagne 
v. Bristol- Myers Squibb, 111 P.3d 857 (Wash. Ct. App. 
2005); Transue v. Aesthetech Corp., 341 F.3d 911 (9th 
Cir. 2003); U.S. Court of Appeals for the Ninth Circuit 
in Ricardo Ruiz- Guzman v. Amvac Chem. Corp., 7 
P.3d 795 (Wash. 2000). Although Section 402A of 
the Restatement (Second) of Torts (1965) establishes 
strict liability for “one who sells any product in a 
defective condition unreasonably dangerous to the 
user or consumer or to his property”, comment k to 
Section 402A created an exception. Defective design 
claims in the medical context were governed by a 
negligence standard. Terhune v. A.H. Robins Co., 577 
P.2d 975, 976 (Wash. 1978); see Transue, 341 F.3d at 
915–16; Estate of LaMontagne, 111 P.3d at 861. Since 
the decision in Taylor v. Intuitive Surgical, Inc., the 
comment k exception is no longer available to man-
ufacturers who fail to adequately warn. 389 P.3d at 
520 (a manufacturer does not satisfy its duty to warn 
by providing warnings to doctors who ultimately 
use the device). The liability standard is now strict 
liability for manufacturers who fail to adequately 
warn. However, if a medical product is determined 
to qualify as an “unavoidably unsafe” product under 
comment k to Section 402A, the manufacturer is 
still held to a negligence standard, not strict liability. 
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Payne v. Paugh, 360 P.3d 39 (Wash. Ct. App. 2015). 
Other products, such as pesticides, could be an 
unavoidably unsafe product if the product’s utility is 
found to greatly outweigh the risks posed by its use. 
See Ruiz- Guzman, 7 P.3d at 804. Unless the product 
involved is a prescription drug, the courts implement 
a product- by- product approach for the application 
of comment k. See id.; see Higgins v. Intex Recreation 
Corp., 99 P.3d 421, 425 (Wash. Ct. App. 2004) (snow 
tube “has very little social value when compared to 
the risk of severe injury”).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
There is no duty to warn of obvious or known 
dangers associated with a product. Thongchoom v. 
Graco Children’s Prods., Inc., 71 P.3d 214 (Wash. Ct. 
App. 2003); see Connor v. Skagit Corp., 638 P.2d 115 
(Wash. Ct. App. 1981), aff’d, 664 P.2d 1208 (Wash. 
1983); Simonetta v. Viad Corp., 151 P.3d 1019 (Wash. 
Ct. App. 2007) (under pre-WPLA law, manufacturer 
had duty to warn once it knew that asbestos would 
be used with its product notwithstanding that the 
product itself did not produce the injury).

Informed Intermediary
The learned intermediary doctrine is a defense, at 
least in cases involving drugs and medical devices, 
so long as the information made available to the 
learned intermediary was adequate. Terhune v. A. 
H. Robins Co., 577 P.2d 975 (Wash. 1978). Estate of 
LaMontagne v. Bristol Meyers Squibb, 111 P.3d 857, 
861–63 (Wash. Ct. App. 2005); see also Koho v. Forest 
Labs., Inc., 17 F. Supp. 3d 1109 (E.D. Wash. 2014). 
With respect to other products, the manufacturer 
may prevail in a warnings case if a learned interme-
diary, such as the plaintiff’s employer, either received 
adequate warnings or had actual and specific knowl-
edge that the product was not reasonably safe, and 
the manufacturer did not have effective means of 
communicating its warning to ultimate users of 
the product. See Wash. Rev. Code §7.72.030(1)(b) 
(2017); Campbell v. ITE Imperial Corp., 733 P.2d 969 
(Wash. 1987); Lunt v. Mt. Spokane Skiing Corp., 814 
P.2d 1189, 1193–94 (Wash. Ct. App. 1991). Doctors 
are deemed learned intermediaries between man-
ufacturers of medical products and patients, but 
not between manufacturers and hospitals. Taylor v. 
Intuitive Surgical, Inc., 389 P.3d 517, 525–26 (Wash. 

2017). However, in cases involving employers, this 
defense generally only applies if the employer’s 
actions constitute a superseding cause of the plain-
tiff’s harm. Recent amendments to Washington’s 
allocation- of- fault statutes preclude the trier of fact 
from assigning fault to entities (generally employers) 
immune from liability to the plaintiff under Title 51 
of the Revised Code of Washington, the Industrial 
Insurance Act. Wash. Rev. Code §4.22.070 (2017).

Superseding Cause
Section 440 of the Restatement (Second) of Torts 
(1965) applies to product liability claims. Campbell v. 
ITE Imperial Corp., 733 P.2d 969, 972 (Wash. 1987). 
Thus, the liability of a product manufacturer may 
be superseded by the act of a third person if: (1) the 
intervening act created a different type of harm than 
otherwise would have resulted from the actor’s neg-
ligence; (2) the intervening act was extraordinary or 
resulted in extraordinary consequences; and (3) the 
intervening act operated independently of any situa-
tion created by the actor’s negligence. Id.

Sealed Containers
A product seller that distributes a product in its 
original package or container generally has no duty 
to test or inspect the product. Zamora v. Mobil Oil 
Corp., 704 P.2d 584, 587–88 (Wash. 1985).

Fault of Others
In cases filed after July 31, 1986, fault is apportioned 
among all persons and entities that caused the plain-
tiff’s damages. Wash. Rev. Code §4.22.070(1) (2017); 
Adcox v. Children’s Orthopedic Hosp. & Med. Ctr., 
864 P.2d 921 (Wash. 1993). Accordingly, a percentage 
of the total fault may be assigned to non- parties, 
such as entities that are immune from liability to the 
plaintiff and defendants who have settled out of the 
case. See WPI 41.04; WPI 110.30.02. Fault cannot 
be assigned, however, to entities that are immune 
from liability to the plaintiff under the workers’ 
compensation statute (Title 51 of the Revised Code 
of Washington).

Defendants who stay in the case until judgment 
and who are found liable to the plaintiff will be 
jointly and severally responsible for their combined 
percentage of the plaintiff’s damages, so long as the 
plaintiff is free from contributory fault. Wash. Rev. 
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Code §4.22.070(1)(b) (2017); Tegman v. Accident 
& Med. Inves., Inc., 75 P.3d 497, 502 (Wash. 2003); 
Washburn v. Beatt Equip. Co., 840 P.2d 860, 886–87 
(Wash. 1992). They will not be responsible for per-
centages of fault assigned to entities against whom 
judgment is not entered, such as defendants who 
settled prior to judgment. See Anderson v. City of 
Seattle, 873 P.2d 489 (Wash. 1994). If contributory 
fault on the part of the plaintiff is established, then 
each defendant found liable to the plaintiff will only 
be severally responsible for its own percentage of 
the total damages. Wash. Rev. Code §4.22.070(1) 
(2017); Kramer v. J.I. Case Mfg. Co., 815 P.2d 798, 802 
n.4 (Wash. Ct. App. 1991). This limitation on joint 
and several liability does not apply in cases involv-
ing concert of action among defendants or cases 
involving hazardous substances. Wash. Rev. Code 
§§4.22.070(1)(a), (3)(a) (2017).

These rules are best illustrated by an example. 
Assume the plaintiff, the employee of subcontractor 
X Corp., is injured in a construction accident caused 
by a defective piece of equipment. He settles with 
the general contractor for $75,000, and proceeds to 
trial against the equipment manufacturer and sub-
contractor Y Corp., whose employee was operating 
the equipment when the accident occurred. Under 
the Industrial Insurance Act, Title 51 of the Revised 
Code of Washington, X Corp. is immune from lia-
bility to plaintiff, and the jury is precluded from 
assigning any fault to X Corp. The jury awards the 
plaintiff $500,000 and apportions fault 10 percent to 
the manufacturer, 35 percent to the general contrac-
tor, and 55 percent to Y Corp. The manufacturer is 
jointly and severally liable with Y Corp. for $325,000, 
or 65 percent of the plaintiff’s damages. However, if 
the jury apportions fault 10 percent to the plaintiff, 
10 percent to the manufacturer, 35 percent to the 
general manufacturer, and 45 percent to Y Corp., the 
manufacturer is severally liable for $50,000 and Y 
Corp. is severally liable for $225,000.

Preemption
Products liability actions based on inadequate 
warnings are preempted by relevant federal statutes 
or regulations that are intended to preempt state 
law. See Berger v. Pers. Prods., 797 P.2d 1148 (Wash. 
1990); Wutzke v. Schwaegler, 940 P.2d 1386 (Wash. 
Ct. App. 1997); see also Eriksen v. Mobay Corp., 41 
P.3d 488 (Wash. Ct. App. 2002); see also Rollins v. 

Bombardier Recreational Prods., Inc., 366 P.3d 33 
(Wash. Ct. App. 2015) (trial court properly dismissed 
product liability claim against jet ski manufac-
turer in light of preemption by FBSA and Coast 
Guard regulations).

Compliance with Standards
Evidence that the product complied with industry or 
regulatory standards is not a complete defense, but 
such evidence may be considered by the trier of fact. 
Wash. Rev. Code §7.72.050(1) (2017); Falk v. Keene 
Corp., 782 P.2d 974, 979–80 (Wash. 1989).

Government Contractor Defense
When the injury- causing aspect of the product was 
in compliance with a specific mandatory govern-
ment contract specification relating to design or 
warnings, such compliance is an absolute defense. 
Wash. Rev. Code §7.72.050(2) (2017); WPI 110.05; see 
Graham v. Concord Constr., Inc., 999 P.2d 1264, 1267 
(Wash. Ct. App. 2000). A product is not reasonably 
safe when the injury- causing aspect of the product 
fails to comply with mandatory government specifi-
cations regarding design or warnings at the time of 
manufacture. Wash. Rev. Code §7.72.050(2) (2017). 
Evidence of industry input into the development of 
the specification does not defeat the defense. In re 
Estate of Foster, 779 P.2d 272 (Wash. Ct. App. 1989).

Only compliance with specifications relating to 
the specific injury- causing aspect of the product pro-
vides a defense. Thus, compliance with design speci-
fications does not provide a defense to a claim based 
upon failure to provide adequate warnings. Hoglund 
v. Raymark Indus., Inc., 749 P.2d 164, 170–71 (Wash. 
Ct. App. 1987)). Nor is compliance with design spec-
ifications a defense to post- manufacture failure to 
warn. Timberline Air Serv. v. Bell Helicopter- Textron, 
884 P.2d 920 (Wash. 1994).

State-of-the-Art
Compliance with the state-of-the-art is not a com-
plete defense. However, evidence of industry custom 
and technological feasibility may be considered by 
the trier of fact if the claim arose on or after July 
26, 1981. Wash. Rev. Code §7.72.050(1) (2017); Crit-
tenden v. Fibreboard Corp., 794 P.2d 554 (Wash Ct. 
App. 1990), amended, 803 P.2d 1329 (Wash. Ct. App. 
1991); see Koker v. Armstrong Cork, Inc., 804 P.2d 
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659 (Wash. Ct. App. 1991). In addition, evidence of 
the feasibility of alternate designs at the time the 
product was manufactured is admissible in a design 
defect case. Wash. Rev. Code §7.72.030(1)(a) (2017); 
Couch v. Mine Safety Appliances Co., 728 P.2d 585 
(Wash. 1986).

Privity of Contract
Privity of contract is generally not required in a 
product liability claim for personal injuries. Bich v. 
Gen. Elec. Co., 614 P.2d 1323 (Wash. Ct. App. 1980); 
Wash. Rev. Code §7.72.010(5) (2017). However, priv-
ity is required for claims based on the breach of 
implied warranties. Wash. Rev. Code §7.72.030(2)
(c) (2017); Baughn v. Honda Motor Co., 727 P.2d 655, 
668–69 (Wash. 1986).

Disclaimers of Liability
Limitations of damages and disclaimers of warran-
ties may bar contract claims for economic loss, but 
they are probably not effective in defeating a product 
liability claim. See Wash. Water Power Co. v. Gray-
bar Elec. Co., 774 P.2d 1199, amended, 779 P.2d 697 
(Wash. 1989). Moreover, a disclaimer of warranties 
that was not bargained for is unenforceable. Potter v. 
Wilbur- Ellis Co., 814 P.2d 670 (Wash. Ct. App. 1991).

Failure to Mitigate Damages
Unreasonable failure to avoid injury or to mitigate 
damages is a form of comparative fault which pro-
portionately reduces the plaintiff’s recovery. Wash. 
Rev. Code §§4.22.005, 4.22.015 (2017).

Damage to Property/Product Itself Without 
Bodily Injury/Economic Loss Rule
A product liability claim is not available when 
the damage is limited to the product itself. Wash. 
Water Power Co. v. Graybar Elec. Co., 774 P.2d 1199, 
amended, 779 P.2d 697 (Wash. 1989). In those situ-
ations, the plaintiff is limited to contract remedies 
for economic loss. Id. at 1205–07. However, the 
“economic loss” rule is a nuanced standard with no 
bright lines. Washington courts adopted an evalua-
tive approach to determining whether the economic 
loss rule applies to a given type of product failure 
in the absence of personal injury. The Washington 
Supreme Court, in Touchet Valley Grain Growers 

v. Opp & Seibold Gen. Constr., 831 P.2d 724, 733 
(Wash. 1992), applied a “risk of harm” or “evalua-
tive analysis” and a “sudden and dangerous” test to 
determine whether the economic loss rule applied. 
The risk of harm or evaluative analysis examines 
whether or not the defect was merely a failure to 
meet the expectations under the contract or indica-
tive of a hazardous product requiring the protection 
of tort law. Id. at 734. The sudden and dangerous 
test examines the manner in which the product 
failure occurred; if the failure was sudden and dan-
gerous, the economic loss rule does not apply and 
the plaintiff may sue in tort, not just contract or 
warranty. Carlson v. Sharp, 994 P.2d 851 (Wash. Ct. 
App. 1999). On the other hand, if the failure of the 
product was neither sudden nor posed an unrea-
sonable risk of harm to persons or property, the 
economic loss rule bars a recovery in tort. Note: The 
recent adoption of the “independent duty doctrine” 
by the Washington Supreme Court has narrowed 
the scope and weakened the force of the economic 
loss rule, but only in the commercial contract con-
text, i.e., tort claims against design professionals, 
engineers, and home builders. See Affiliated FM 
Ins. Co. v. LTK Consulting Servs., Inc., 243 P.3d 521 
(Wash. 2010); see also Key Dev. Inv., L.L.C. v. Port of 
Tacoma, 292 P.3d 833 (Wash. Ct. App. 2013).

Statutes of Limitation
If the injury- producing event occurred on or after 
July 26, 1981, the limitation period is three years 
from the date the claimant discovered, or in the 
exercise of due diligence should have discovered, 
a factual causal relationship between the product 
and the alleged harm. Wash. Rev. Code §7.72.060(3) 
(2017); N. Coast Air Servs. v. Grumman Corp., 759 
P.2d 405 (Wash. 1988); see Orear v. Int’ l Paint Co., 
796 P.2d 759 (Wash. Ct. App. 1990); Koker v. Arm-
strong Cork, Inc., 804 P.2d 659 (Wash. Ct. App. 
1991). A pre-WPLA claim was barred when brought 
six years after asbestos death. Clare v. Saberhagen 
Holdings, Inc., 123 P.3d 465 (Wash. Ct. App. 2005). 
The plaintiff who opposes a statute of limitations 
defense under the discovery rule bears the burden 
of proving that the facts constituting the claim were 
not and could not have been discovered by due dil-
igence within the applicable limitations period). Id. 
at 467.
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Statutes of Repose/Useful Safe Life
Proof that the harm was caused after the product’s 
useful safe life had expired is an absolute defense 
to a product liability claim. Wash. Rev. Code 
§7.72.060(1) (2017); WPI 110.08. The useful safe life 
of a product begins when it is first delivered for use. 
Wash. Rev. Code §7.72.060(1)(a) (2017). There is a 
rebuttable presumption that the useful safe life of a 
product is twelve years. Id. §7.72.060(2); see Martin 
v. Humbert Constr., Inc., 61 P.3d 1196, 1198 (Wash. 
Ct. App. 2003). However, the useful safe life defense 
will be defeated by a warranty as to the safe life of 
the product, or by intentional misrepresentation or 
concealment about the product. Wash. Rev. Code 
§7.72.060(1)(b) (2017). Additionally, the useful safe 
life defense is not available if the injured person was 
exposed to the product within its useful safe life 
even though the harm does not manifest itself until 
later. Id. §72.060(1)(b)(iii). Washington’s 12-year 
statute of repose (Wash. Rev. Code §7.72.060(2)) is 
concerned primarily with protecting consumers, 
not businesses or manufacturers. Zenaida- Garcia v. 
Recovery Sys. Tech., 115 P.3d 1017, 1021–22 (Wash. 
Ct. App. 2005).

Sellers and Manufacturers of Food and 
Nonalcoholic Beverages That Cause 
Obesity or Weight-Related ‘Long-
Term’ Cumulative Health Effects “Shall 
Not Be Subject to Civil Liability.”
In June 2004, the “Common Sense Consumption 
Act” became law in Washington, protecting man-
ufacturers, sellers, packers, distributors, carriers, 
holders and marketers of food or nonalcoholic bev-
erages from so-called “obesity” lawsuits. Section 
7.72.070 of the Revised Code of Washington was 
enacted in the wake of obesity- related lawsuits to 
restore some common sense to the product liabil-
ity landscape in Washington. Although this new 
provision in the WPLA has not yet been discussed 
in any reported cases, it applies where “liability is 
premised upon the individual’s weight gain, obesity, 
or a health condition associated with the individ-
ual’s weight gain or obesity and resulting from the 
individual’s long-term purchase or consumption of 
a food or nonalcoholic beverage.” Wash. Rev. Code 
§7.72.070 (2017).

Other Common Law Defenses
A product causing an allergic reaction may be found 
to be “not reasonably safe” if the product is harmful 
to a reasonably foreseeable and appreciable number 
of potential users of the product. Tiderman v. Fleet-
wood Homes of Wash., 684 P.2d 1302, 1305 (Wash. 
1984). Conversely, a defense is available if the plain-
tiff is shown to be “peculiarly unique in susceptibil-
ity” to the materials contained in the product. Id. 
at 1304.

In a product liability case in which the court 
considers an entire assembly as a unit, the manu-
facturer or supplier of a component of that unit is 
not liable under the WPLA, unless the component is 
itself defective. Wash. Rev. Code §7.72.010(3) (2017); 
Sepulveda- Esquivel v. Cent. Mach. Works, Inc., 84 
P.3d 895, 898 (Wash. Ct. App. 2004).

Other Statutory Defenses
Generally, only a product manufacturer is subject to 
a product liability claim. Wash. Rev. Code §7.72.030 
(2017); Bostwick v. Ballard Marine, Inc., 112 P.3d 571 
(Wash. Ct. App. 2005) (a sublessor which was “not 
in the business of leasing” was not a “product seller” 
and could not be sued under the WPLA, but the non- 
seller could be sued for common law negligence).

A product seller, such as a wholesale distributor 
or retailer, is considered to be a product manufac-
turer only if it holds itself out as a manufacturer, or 
if, and to the extent that, it designs or manufactures 
the product or component part. Wash. Rev. Code 
§7.72.010(2) (2017); see Parkins v. Van Doren Sales, 
Inc., 724 P.2d 389 (Wash. Ct. App. 1986). A product 
seller that is not considered to be a manufacturer 
will have a statutory defense to a product liability 
claim so long as the manufacturer of the product is 
solvent and subject to service of process. However, 
the product seller will be subject to liability if the 
product seller was negligent, breached an express 
warranty which it made, intentionally misrepre-
sented or concealed facts about the product, pro-
vided specifications which caused the product defect, 
or marketed the product under the seller’s trade 
name or brand name. Wash. Rev. Code §7.72.040 
(2017). The seller also takes on the liability of the 
manufacturer if the manufacturer is insolvent or is 
not subject to service of process. Special defenses to a 
product liability claim are available to a pharmacist. 
Id. §§7.72.010(1)(e), 7.72.040(3).
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Complete defenses are available by statute if the 
plaintiff or the plaintiff’s decedent was intoxicated 
or was engaged in the commission of a felony at the 
time of the occurrence resulting in injury or death. 
The intoxication defense is available if the person’s 
use of alcohol or drugs was a proximate cause of the 
occurrence, and the person is found to have been 
more than fifty percent at fault. Id. §5.40.060. The 
felony defense is available if the person’s commis-
sion of a felony was a proximate cause of the occur-
rence, regardless of the person’s degree of fault. Id. 
§4.24.420.

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury cases, all damages proximately 
caused by the unsafe condition of the product are 
recoverable. The elements of a plaintiff’s damages 
typically include past and future medical expenses, 
loss of earnings or earning capacity, and damages 
for disability, disfigurement, and pain and suffering. 
See WPI 110.20; WPI 30.04 through 30.08. Plaintiff 
may recover for emotional distress under the WPLA 
if the distress was a “reasonable response and man-
ifest by objective symptomatology”. See Bylsma v. 
Burger King Corp., 293 P.3d 1168 (Wash. 2013). The 
plaintiff’s spouse will also have a claim for loss of 
consortium. WPI 32.04. Higgins v. Intex Recreation 
Corp., 99 P.3d 421, 429–30 (Wash. App. Ct. 2004) 
(notwithstanding lack of statute or case law, court 
allowed stepchild’s claim for loss of consortium).

In wrongful death cases, damages generally 
include final medical and funeral expenses, the net 
present value of future lost earnings, and relation-
ship losses suffered by a surviving spouse and chil-
dren or by surviving parents or siblings who were 
dependent on the decedent for support. Wash. Rev. 
Code §§4.20.020, 4.20.046; see WPI 31.01.01, WPI 
31.02.01, WPI 31.03.01, WPI 31.03.02; Philippides v. 
Bernard, 88 P.3d 939 (Wash. 2004). Surviving par-
ents must be financially dependent upon an adult 
child to recover for that child’s death. Id. In addition, 
in certain cases damages for pain and suffering 
suffered by the decedent are also recoverable. Wash. 
Rev. Code §4.20.060 (2017). A homeowner in a 
WPLA case was entitled to recover not only the cost 
of restoration and repair but also for the property’s 

diminished value (i.e., “stigma damages”) arising 
from use of an exterior insulation finish system. 
Mayer v. Sto Indus., Inc., 132 P.3d 115, 124 (Wash. 
2006). The surviving parent of a deceased adult child 
need not show regular receipt of money from the 
decedent child, but may also show “services that 
have a monetary value when assessing a claimant’s 
dependency on the decedent for support.” Arman-
trout v. Carlson, 214 P.3d 914 (Wash. 2009).

Limitations

The statutory limit on noneconomic loss enacted by 
the Washington Legislature in 1986 has been held 
unconstitutional by the Washington Supreme Court. 
Sofie v. Fibreboard Corp., 771 P.2d 711, modified, 
780 P.2d 260 (Wash. 1989). As a result, there are no 
statutory limitations on compensatory damages. 
An asbestos- related wrongful death action “accrues 
at the time of death” so long as there is “a subsist-
ing cause of action in the deceased” at the time of 
death, subject to exceptions not present in the case 
before it. Deggs v. Asbestos Corp., 381 P.3d 32 (Wash. 
2016) (Court held that the statute of limitations 
on the father’s underlying claim lapsed during his 
life and thus this wrongful death suit was prop-
erly dismissed).

Punitive Damages
Punitive damages are not recoverable under Wash-
ington law because they are considered to be con-
trary to the state’s public policy. Barr v. Interbay 
Citizens Bank., 635 P.2d 441, 444–45 (Wash. 1981), 
modified, 649 P.2d 827 (Wash. 1982).

Contribution
Contribution is available by statute only between 
entities who are jointly and severally liable to the 
claimant under the same indivisible claim. Wash. 
Rev. Code §4.22.040(1) (2017); see Toste v. Durham 
& Bates Agencies, 67 P.3d 506 (Wash. Ct. App. 2003); 
Sabey v. Howard Johnson & Co., 5 P.3d 730 (Wash. 
Ct. App. 2000). The basis for contribution is the 
comparative fault of the parties. Contribution is 
not available against a party that has settled with 
the plaintiff. Wash. Rev. Code §4.22.060(2) (2017); 
Kirk v. Moe, 789 P.2d 84 (Wash. 1990). In fact, the 
opportunities to seek contribution have been greatly 
limited by 1986 legislation making several liability 
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the general rule in Washington. Wash. Rev. Code 
§4.22.070 (2017); see Kottler v. State, 963 P.2d 834 
(Wash. 1998); see also Tegman v. Accident & Medical 
Investigations, Inc., 75 P.3d 497 (Wash. 2003). See 
“Fault of Others,” supra.

Indemnification
The common law right of indemnity has been 
abolished by statute. Wash. Rev. Code §4.22.040(3) 
(2017). As a result, indemnification is available only 
where a contractual right to indemnity exists. If con-
tractual indemnification is sought from the plain-
tiff’s employer, who would otherwise be immune 
from liability under the Industrial Insurance Act, the 
intent to provide for indemnification must be clearly 
expressed in a written agreement. Glass v. Stahl Spe-
cialty Co., 652 P.2d 948, 951 (Wash. 1982).

Joint and/or Several Liability
If a plaintiff is free from comparative fault, the 
defendants who remain in the case through judg-
ment and who are held liable to the plaintiff are 
jointly and severally liable for their combined 
percentage of the total damages. Wash. Rev. Code 
§4.22.070(1)(b) (2017); Higgins v. Intex Recreation 
Corp., 99 P.3d 421, 428 (Wash. Ct. App. 2004) 
(refusal of trial court to instruct jury on the effect of 
“joint and several liability” was not an abuse of dis-
cretion). However, if the plaintiff’s comparative fault 
is established, then each defendant is only severally 
liable for its own percentage of the plaintiff’s dam-
ages. Wash. Rev. Code §4.22.070(1) (2017). See “Fault 
of Others,” supra.

Successor Liability
Washington has adopted the “product line” theory 
of successor liability. Martin v. Abbott Labs., 689 
P.2d 368, 388 (Wash. 1984). Successor liability for 
product- related claims will be imposed on a man-
ufacturer which acquired substantially all of the 
predecessor’s assets, benefited from the goodwill of 
the predecessor, and held itself out to the public as a 
continuation of the acquired business by selling the 
same product line under a similar name. Id. at 387. 
However, successor liability will not be imposed on a 
manufacturer which acquired all the assets relating 
to a product line but continued manufacturing and 
marketing the product under its own name, if the 

predecessor continued to operate as a going concern 
following the acquisition. Hall v. Armstrong Cork, 
692 P.2d 787, 790–92 (Wash. 1984).

Successor liability may also be imposed under 
traditional corporate law principles. A manufacturer 
which purchased the assets of another company 
will be subject to claims involving products man-
ufactured by the predecessor if the manufacturer 
expressly or impliedly agreed to assume liability for 
such claims as part of the acquisition, if the purchase 
was a de facto merger or consolidation, if the man-
ufacturer is a mere continuation of the predecessor, 
or if the assets were transferred to fraudulently avoid 
liabilities. George v. Parke- Davis, 733 P.2d 507, 511 
(Wash. 1987).

Market Share Liability
Market share alternate liability has been adopted, 
at least in DES cases. In Martin v. Abbott Labs., 689 
P.2d 368 (Wash. 1984), the Washington Supreme 
Court held that market share liability is available 
against all defendants who manufactured the type 
of DES taken by the patient. Individual defendants 
can avoid liability by proving, as an affirmative 
defense, that they did not produce or market the 
particular type of DES taken by the patient, or that 
they did not market the product in the geographic 
area or during the time period of its use. Defendants 
who are unable to prove that affirmative defense 
are presumptively liable to the plaintiff in equal 
shares. However, a defendant can reduce its liability 
by proving that its share of the relevant market was 
smaller. Martin, 689 P.2d at 383. Each defendant will 
be severally liable for a percentage of the plaintiff’s 
damages, based on its presumptive or actual market 
share. George v. Parke- Davis, 733 P.2d 507, 513–16 
(Wash. 1987).

Economic Loss
Damages recoverable under the WPLA do not include 
direct and consequential economic losses recoverable 
under the Washington Uniform Commercial Code. 
Wash. Rev. Code §§7.72.010(6), 62A.2-101 (2017); 
Hofstee v. Dow, 36 P.3d 1073, 1076–77 (Wash. Ct. App. 
2001); see also Stanton v. Bayliner Marine Corp., 866 
P.2d 15, 18 (Wash. 1993). While an economic loss 
in contract is not recoverable under the WPLA, a 
sudden injury in tort may be recoverable. Nobl Park, 
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L.L.C. v. Shell Oil Co., 95 P.3d 1265, 1271 (Wash. Ct. 
App. 2004). Note: See section above entitled “Damage 
to Property/Product Itself without Bodily Injury/
Economic Loss Rule.” The recent adoption of the 
“independent duty doctrine” by the Washington Su-
preme Court has narrowed the scope and weakened 
the force of the economic loss rule, but only in the 
commercial contract context, i.e., tort claims against 
design professionals, engineers, and home builders. 
Affiliated FM Ins. Co. v. LTK Consulting Serv., 243 
P.3d 521 (Wash. 2010); see also Key Dev. Inv., L.L.C. v. 
Port of Tacoma, 292 P.3d 833 (Wash. Ct. App. 2013)).

Elements of Plaintiff’s Case
The Washington Product Liability Act establishes 
a single statutory product liability claim that pre-
empts and replaces previous common law theories 
of recovery with respect to claims arising on or after 
July 26, 1981. Wash. Rev. Code §7.72.010(4) (2017); 
Wash. Water Power Co. v. Graybar Elec. Co., 774 P.2d 
1199, 1204, amended, 779 P.2d 697 (Wash. 1989). 
Under that statute, a manufacturer is subject to a 
product liability claim if the product was “not rea-
sonably safe” because of its design or construction, 
because adequate warnings or instructions were not 
provided, or because the product did not conform 
to the manufacturer’s warranties. Wash. Rev. Code 
§7.72.030 (2017).

In determining whether the product was “not 
reasonably safe,” the jury will consider the rea-
sonable expectations of an ordinary consumer. Id. 
§7.72.030(3); Thongchoom v. Graco Children’s Prods., 
Inc., 71 P.3d 214, 218 (Wash. Ct. App. 2003); Critten-
den v. Fibreboard Corp., 794 P.2d 554, 559, amended, 
803 P.2d 1329 (Wash. Ct. App. 1990). The reasonable 
expectations test involves a number of factors, includ-
ing the nature and the relative cost of the product, the 
seriousness of the potential harm from the claimed 
defect, and the cost and feasibility of eliminating or 
minimizing the risk of harm. See WPI 110.01.

Pattern Jury Instructions
Washington Pattern Instructions (WPI) are available 
for product liability claims.

Design Defect
The plaintiff must prove that the product was not 
reasonably safe as designed when it left the manufac-

turer’s control, and that the unsafe condition of the 
product was a proximate cause of the plaintiff’s dam-
ages. WPI 110.21. However, the plaintiff may not be 
required to offer expert witness testimony to estab-
lish a design defect claim. See Pagnotta v. Beall Trail-
ers of Or., Inc., 991 P.2d 728 (Wash. Ct. App. 2000).

The following factors will be considered in deter-
mining whether the product was not reasonably 
safe as designed: the seriousness of the plaintiff’s 
injury; the likelihood that the product would cause 
an injury similar to the plaintiff’s; the burden on 
the manufacturer to design a product that would 
have prevented the plaintiff’s injury; and the adverse 
effect a feasible alternative design would have on 
the usefulness of the product. Wash. Rev. Code 
§7.72.030(1)(a) (2017); WPI 110.02. In Higgins v. Intex 
Recreation Corp., 99 P.3d 421, 424–27 (Wash. Ct. 
App. 2004), the court discussed the “risk- utility” test 
and the “consumer- expectations” test in a design 
defect case. The product that did exactly what it was 
designed to do and exactly what consumers expected 
it to do was held to be unreasonably dangerous. The 
plaintiff is not required to prove the availability of a 
reasonably safe alternative design in order to estab-
lish liability. Ruiz- Guzman v. Amvac Chem. Corp., 7 
P.3d 795 (Wash. 2000); Couch v. Mine Safety Appli-
ances Co., 728 P.2d 585 (Wash. 1986).

Manufacturing Defect
The plaintiff must prove that the product was not 
reasonably safe in construction when it left the man-
ufacturer’s control, and that the unsafe condition of 
the product was a proximate cause of the plaintiff’s 
damages. WPI 110.20. A product is not reasonably 
safe in construction if it deviated in some material 
way from the design specifications or performance 
standards of the manufacturer, or deviated in some 
material way from otherwise identical units of the 
same product line. Wash. Rev. Code §7.72.030(2)(a) 
(2017); WPI 110.01.

Failure to Warn
The plaintiff must prove that the product was not 
reasonably safe because adequate warnings or 
instructions were not provided with the product, the 
manufacturer could have provided adequate warn-
ings or instructions, and the unsafe condition of the 
product was a proximate cause of the plaintiff’s dam-
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ages. Wash. Rev. Code §7.72.030(1)(b) (2017); Ayers 
v. Johnson & Johnson Baby Prods. Co., 818 P.2d 1337 
(Wash. 1991); WPI 110.03; WPI 110.21.01. A manu-
facturer is also subject to liability for negligence in 
failing to give adequate warnings or instructions 
to product users after the product is manufactured 
if the manufacturer learned, or reasonably should 
have learned, about a danger connected with the 
product. Wash. Rev. Code §7.72.030(1)(c) (2017); 
WPI 110.03.01; WPI 110.21.02; Simonetta v. Viad 
Corp., 151 P.3d 1019 (Wash. Ct. App. 2007) (under 
pre-WPLA law, manufacturer had duty to warn once 
it knew that asbestos would be used with its product 
notwithstanding that the product itself did not pro-
duce the injury).

Post-Sale Duties
If a manufacturer learned, or should have learned, 
about a danger connected with a product after it 
was manufactured, the manufacturer is under a 
duty to act in the manner of a reasonably prudent 
manufacturer. This may include issuing warnings or 
instructions. WPI 110.03.01; see “Alteration of Prod-
uct,” supra.

Vendor or Distributor
A product seller other than a manufacturer is sub-
ject to liability if the product seller was negligent, 
breached an express warranty which it made, inten-
tionally misrepresented or concealed facts about the 
product, marketed the product under its own trade 
name or brand name, or provided plans or speci-
fications for the product which caused the defect. 
A product seller is also subject to the liability of a 
manufacturer if the manufacturer is insolvent or is 
not subject to service of process. Wash. Rev. Code 
§7.72.040 (2017).

Breach of Warranty
A manufacturer is subject to strict liability if the 
product was not reasonably safe because it did not 
conform to the manufacturer’s express or implied 
warranties, and the unsafe condition of the product 
was a proximate cause of the plaintiff’s damages. 
Wash. Rev. Code §7.72.030(2); WPI 110.20.01. In 
order to establish a strict liability claim for breach 
of an express warranty, the plaintiff must prove that 
the warranty was made part of the basis of the bar-

gain, related to a material fact concerning the prod-
uct, and turned out to be untrue. Wash. Rev. Code 
§7.72.030(2)(b) (2017); WPI 110.01.01.

In Thompson v. East Pac. Enters., Inc., 115 Wash. 
App. 1042, reported in full, 2003 Wash. App. Lexis 
232 (Ct. App. 2003), the Court of Appeals declined to 
consider the legal consequences of WPLA on the dis-
tribution of a natural product. A plaintiff dining at 
defendant’s restaurant suffered an allergic reaction 
to peanuts, claiming that the inclusion of peanuts in 
her meal rendered it “unfit for ordinary purposes.” 
The court held that, absent an express warranty, the 
restaurant had no duty to ensure that the dishes it 
served were free of peanuts.

Implied warranties are those created by the Uni-
form Commercial Code, such as the implied warran-
ties of merchantability and fitness for a particular 
use. See Title 62A of the Wash. Rev. Code. Privity 
of contract is required to establish a strict liability 
claim based on the breach of an implied warranty. 
Wash. Rev. Code §7.72.030(2)(c) (2017); Thongchoom 
v. Graco Children’s Prods., Inc., 71 P.3d 214, 219 
(Wash. Ct. App. 2003); Baughn v. Honda Motor Co., 
727 P.2d 655, 668–69 (Wash. 1986).

Evidence
Qualification of Expert Witness
Expert testimony in Washington is governed by Evi-
dence Rule 702 and Evidence Rule 703. See Pagnotta 
v. Beall Trailers of Or., Inc., 991 P.2d 728 (Wash. Ct. 
App. 2000). The qualification of an expert witness 
is at the discretion of the trial court and is seldom 
overruled absent a showing of manifest abuse of 
discretion. Higgins v. Intex Recreation Corp., 99 P.3d 
421, 428–29 (Wash. Ct. App. 2004) (plaintiff allowed 
to read portions of defense expert’s deposition to the 
jury after defense rested without calling expert).

Spoliation of Evidence
If a party fails to produce relevant evidence that 
has been within that party’s control, and does not 
produce a satisfactory explanation for the evidence’s 
absence or destruction, the trier of fact may infer 
that the evidence is unfavorable toward that party. 
See Henderson v. Tyrrell, 910 P.2d 522, 531 (Wash. Ct. 
App. 1996).
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Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Generally, personal service on the defendant is 
required. Wash. R. Civ. P. 4(d). If the defendant is a 
corporation, the registered agent, the president, the 
corporate secretary or a managing agent must be 
served. Wash. Rev. Code §4.28.080 (2017). Service 
is permitted on nonresident defendants under the 
long-arm statute if the plaintiff’s claim arises from 
the defendant’s transaction of business or commis-
sion of a tortious act in the state. Id. §4.28.185. In 
certain limited situations, generally not applicable in 
product liability cases, service may be made by mail 
or by publication. Id. §4.28.100; Wash. R. Civ. P. 4(d)
(4).

Answer Time
Twenty days after personal service inside the state of 
Washington. Wash. R. Civ. P. 4(a)(2). Sixty days after 
personal service outside the state of Washington. 
Wash. Rev. Code §4.28.180 (2017).

Particularity with Which Affirmative 
Defenses Must Be Raised
Notice pleading is sufficient; factual particularity 
is not required. Wash. R. Civ. P. Rule 12(i) of the 

Washington Rules of Civil Procedure includes “fault 
of a nonparty” as one of the affirmative defenses 
that a party is required to set forth in a responsive 
pleading. Wash. R. Civ. P. 12(i); see Henderson v. Tyr-
rell, 910 P.2d 522, 540 (Wash. Ct. App. 1996). After 
a default judgment has been entered, the defendant 
must present facts sufficient to support prima facie 
defense to products claim. Farmers Ins. Co. v. Wax-
man Indus., 130 P.3d 874 (Wash. Ct. App. 2006).
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