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West Virginia

By Robert L. Massie

A ttorneys defending products actions in West 
Virginia must be aware of the statutory and com-

mon law of products liability, as well as the state’s 
Consumer Protection Act, West Virginia Code Sec-
tion 46A-1-101, et seq.

Restatement (Third) of Torts: 
Products Liability
The West Virginia courts have not yet addressed or 
followed the Third Restatement. In Tracy v. Cottrell, 
524 S.E.2d 879 (W. Va. 1999), the court continued to 
cite the Second Restatement on the issue of appor-
tionment of damages in a crashworthiness case. 
However, the federal court for the Northern District 
of West Virginia, in Pumphrey v. C.R. Bard, Inc., 906 
F. Supp. 334 (N.D.W. Va. 1995), did cite to the tenta-
tive draft amendment to the Third Restatement as a 
basis for dismissing a products liability claim against 
a manufacturer. Further, in Philip Combs & Andrew 
Cooke, Modern Products Liability Law in West Vir-
ginia, 113 W. Va. L. Rev. 417, 424 (2011), it was stated 
by the authors that Morningstar v. Black & Decker 
Mfg. Co., 253 S.E.2d 666 (W. Va. 1979) foreshadowed 
Section 2 of the Third Restatement.

Available Defenses
Assumption of Risk
“It does appear that the defense of assumption of risk 
is available against the plaintiff, where it is shown 
that with full appreciation of the defective condition 
he continues to use the product.” Morningstar v. 
Black & Decker Mfg. Co., 253 S.E.2d 666, 683 (W. 
Va. 1979). In King v. Kayak Mfg. Corp., 387 S.E.2d 
511 (W. Va.1989), West Virginia adopted the defense 
of comparative assumption of risk. “The defense of 
assumption of risk is available against a plaintiff 
in a product liability case where it is shown that 
the plaintiff had actual knowledge of the defective 
or dangerous condition, fully appreciated the risks 

involved, and continued to use the product. How-
ever, the plaintiff is not barred from recovery unless 
his degree of fault under assumption of risk equals 
or exceeds the combined fault of the other parties 
to the accident.” Id. at syl. Pt 3; accord In re State 
Pub. Bldg. Asbestos Litig., 454 S.E.2d 413 (W. Va. 
1994). Assumption of risk, therefore, is no longer a 
complete bar to recovery. See Note, King v. Kayak 
Mfg. Corp.: Comparative Assumption of Risk in West 
Virginia, 93 W. Va. L. Rev. 405 (1991). Utilization of 
the comparative assumption of risk defense requires 
a showing that the plaintiff’s degree of fault equals 
or exceeds the combined fault of the other parties to 
the accident. Knowledge of the precise defect or the 
precise risk is unnecessary; the plaintiff need only be 
aware of the risk of injury. Desco Corp. v. Harry W 
Trushel Constr. Co., 413 S.E.2d 85, 93 (W. Va. 1991).

Comparative Fault/Contributory Fault
In Bradley v. Appalachian Power Co., 256 S.E.2d 879 
(W. Va. 1979), West Virginia replaced the contrib-
utory negligence defense with comparative negli-
gence. The latter is an affirmative defense in strict 
liability cases. The defense is not available, however, 
when the alleged negligence by the plaintiff is his or 
her failure to discover the product’s defect or guard 
against such defect. The West Virginia Supreme 
Court of Appeals has held that this explicit exclusion 
for comparative negligence purposes is consistent 
with Section 402A of the Restatement (Second) of 
Torts. Star Furniture Co. v. Pulaski Furniture Co., 297 
S.E.2d 854, 857 (W. Va. 1982).

In applying this defense, West Virginia will apply 
the law of the state wherein the injury occurs, except 
to the extent that the other state’s law is contrary to 
West Virginia’s public policy. Thus, in Mills v. Qual-
ity Suppliers Trucking, Inc., 510 S.E.2d 280 (W. Va. 
1998), the West Virginia Supreme Court of Appeals 
refused to apply contributory negligence although 
such a defense was consistent with the law of the 
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state where the injury occurred. To do so, the court 
held, would violate West Virginia’s public policy 
in favor of comparative negligence rather than the 
harsher defense of contributory negligence.

In 2015, West Virginia enacted West Virginia 
Code Section 55-7-13a as its new statute for alloca-
tion of fault in civil actions. The new standard aban-
dons the joint and several liability standard long 
used in West Virginia, adopting a modified compar-
ative fault standard where defendants who are found 
liable are only responsible for paying damages in 
proportion to their respective fault for the injury.

In Tug Valley Pharmacy, LLC v. All Plaintiffs 
Below In Mingo Cty., the Supreme Court of Appeals 
of West Virginia ruled against adopting the “Wrong-
ful conduct rule” employed by some states were a 
plaintiff’s wrongful or criminal conduct serves as a 
bar to recovery in a tort action. 773 S.E.2d 627 (W. 
Va. 2015). In situations where a plaintiff’s wrongful 
conduct may have contributed to their own harm, 
the jury can consider that evidence when apportion-
ing fault according to the modified comparative fault 
standard. Id. at 627. This decision has not yet been 
applied in the product liability context.

In response to the Tug Valley decision, West Vir-
ginia legislature enacted a limited version of the 
Wrongful Conduct Rule. W. Va. Code §55-7-13d 
(2017). The statute creates a bar to recovery in cases 
where a plaintiff’s damages arise out of or are the 
proximate result of his or her commission, attempted 
commission, or immediate flight from the commis-
sion or attempted commission of a felony.

Seat Belts—Failure to Use
Evidence of failure to use a seat belt is not admissible 
in a negligence action to assess plaintiff’s percent-
age of fault or to show failure to mitigate damages. 
Wright v. Hanley, 387 S.E.2d 801 (W. Va. 1989); 
see Note, Wright v. Hanley: No Seatbelt Defense 
under West Virginia Tort Law, 93 W. Va. L. Rev. 387 
(1991). See also Miller v. Jeffrey, 576 S.E.2d 520 (W. 
Va. 2002). Section 17C-15-46 of the West Virginia 
Code provides that child riders under eight years of 
age must be protected “by properly placing, main-
taining and securing the child in a child passenger 
safety device system” that meets applicable federal 
motor vehicle safety standards, except that children 
under eight years of age and at least four feet nine 
inches tall may be protected by wearing a seat belt. 

However, violation of this requirement shall not 
“constitute evidence of negligence or contributory 
negligence or comparative negligence in any civil 
action or proceeding for damages.” W. Va. Code 
§17C-15-46 (2017).

Section 17C-15-49 requires that “a person may not 
operate a passenger vehicle on a public street of high-
way of this state unless the person, any passenger in 
the back seat under eighteen years of age, and any 
passenger in the front seat of such passenger vehicle 
is restrained by a safety belt meeting applicable fed-
eral motor vehicle safety standards.” Violation of this 
section is not admissible as evidence of negligence 
or comparative negligence and is not admissible in 
mitigation of damages. W. Va. Code §17C-15-49(d) 
(2017). The court may, at defendant’s request, con-
duct an in camera review to determine whether the 
plaintiff’s failure to wear a seat belt was a proximate 
cause of his or her injuries. If the court finds that 
it was, the plaintiff may either stipulate to a reduc-
tion of the jury’s award of medical damages by five 
percent (5%); or, the question of mitigation of dam-
ages may be submitted to the jury by way of special 
interrogatory, and the jury may reduce the plaintiff’s 
recovery of medical damages by an amount of up to 
five percent. Id.

Misuse of Product
‘The seller is entitled to expect a normal use of his 
product, and is not liable when it is put to an abnor-
mal one.’” Morningstar v. Black & Decker Mfg. Co., 
253 S.E.2d 666, 683 (W. Va. 1979) (citing William L. 
Prosser, Law of Torts 668 (4th ed. 1971), at 668–69). 
“The issue of appropriate use of the product has as a 
counterpart the defense of abnormal use, which may 
at times carry companion defenses of contributory 
negligence and assumption of risk on the part of the 
user.” Morningstar, 253 S.E.2d at 683. “Comparative 
negligence does not differ from product misuse or 
assumption of risk in that all of these defenses focus 
on the plaintiff’s conduct.” See Star Furniture Co. v. 
Pulaski Furniture Co., 297 S.E.2d 854, 862 (W. Va. 
1982). Misuse, however, does not include plaintiff’s 
failure to discover the defect. See id.

Unanticipated, Unforeseeable, 
or Unintended Use
See “Misuse of Product,” supra.
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Alteration of Product
The West Virginia Supreme Court of Appeals has 
addressed the question of the liability of an assem-
bler of a product for failing to alter the product to 
make it safe. “The theory of strict liability in tort is 
not extended to include an independent contractor 
who does not possess a specialized skill or compe-
tence, or represent that he has such a skill, to modify 
the product to enhance its safety.” Yost v. Fuscaldo, 
408 S.E.2d 72, syl. pt. 3 (W. Va. 1991). “Unless… an 
independent contractor who assembles a product 
without making modifications has a specialized skill 
or competence, or has represented that he has such a 
skill, to modify the product to enhance its safety, the 
independent contractor is held to the duty of reason-
able care to recognize a risk of unreasonable harm to 
those who use the product as assembled.” Id. at syl. 
pt. 1.

Unavoidably Unsafe Products
The West Virginia Supreme Court of Appeals has 
refused to adopt the Rylands v. Fletcher doctrine 
wholesale into West Virginia’s products liability law. 
Morningstar v. Black & Decker Mfg. Co., 253 S.E.2d 
666 (W. Va. 1979). However, the Rylands v. Fletcher 
doctrine—that conditions or activities intrinsically 
dangerous will result in liability even though there is 
no proof of any negligence on the part of the manu-
facturer—and as set forth in Sections 519 and 520 of 
the Restatement (Second) of Torts, has been adopted 
in West Virginia in some situations. In Bowers v. 
Wurzburg, 528 S.E.2d 475, 483 (W. Va. 1999), the 
court found the landowner liable for the release of 
gasoline from an underground storage tank (which 
led to an explosion)—without the necessity of prov-
ing fault on the part of the landowner. The Court 
declined to extend this concept to hotels and hotel 
owners in Crum v. Equity Inns, Inc., 685 S.E.2d 219, 
231 (W. Va. 2009).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
While West Virginia, in developing its products lia-
bility law, had noted that “for a duty to warn to exist, 
the use of the product must be foreseeable to the 
manufacturer or seller,” Ilosky v. Michelin Tire Corp., 
307 S.E.2d 603, syl. pt. 3 (W. Va. 1983) and Wilkinson 
v. Duff, 575 S.E.2d 335, 340 (W. Va. 2002), no West 

Virginia case has expressly addressed obviousness as 
a defense in a products liability action. In a premises 
liability case, however, the court stated that a crack 
in a concrete driveway that was covered with gravel 
“was not an obvious warning of a dangerous condi-
tion. ‘The predicate of assumption of risk is that the 
plaintiff has full knowledge and appreciation of the 
dangerous condition and voluntarily exposes himself 
to it.’” Adkins v. Chevron, USA, Inc., 485 S.E.2d 687, 
693 (W. Va. 1997) (quoting King v. Kayak Mfg. Corp., 
387 S.E.2d 511, 517 (W. Va. 1989)). See also Wilson 
v. Brown & Williamson Tobacco Corp., 968 F. Supp. 
296, 300–01 (S.D. W. Va. 1997) (recognizing general 
rule that there is no duty to warn of obvious dangers 
present in products).

Finding that because courts have recognized that 
claims for strict liability and breach of the implied 
warranty of merchantability are essentially coexten-
sive in products liability actions, the court in Keffer 
v. Wyeth permitted a plaintiff to pursue an implied 
warranty of merchantability claim based on a failure 
to warn theory. 791 F. Supp. 2d 539, 545 (S.D.W. Va. 
2011). This case was the first instance that West Vir-
ginia courts had the occasion to discuss the implied 
warranty of merchantability as it relates to claims 
of inadequate labeling in products liability actions. 
Inasmuch as West Virginia Code §46-2-314 mirrors 
U.C.C. §2-314, the court finds guidance in case law 
from other states that have adopted the U.C.C.’s 
implied warranty provisions. Id. at 543.

While the Supreme Court of Appeals of West Vir-
ginia has not weighed in on the open and obvious 
exception to products liability cases, the Southern 
District of West Virginia in Roney v. Gencorp relied 
on Wilson v. Brown & Williamson Tobacco to sup-
port its holding that if presented with the question, 
West Virginia would adopt the open and obvious 
exception to the duty to warn in products liability 
cases. Roney v. Gencorp, 654 F. Supp. 2d 501, 503 
(S.D.W. Va. 2009) (“This Court is in agreement with 
Judge Haden’s conclusion in Wilson, that West Vir-
ginia would adopt the open and obvious exception to 
a duty to warn in the products liability context”).

West Virginia courts have abolished the open 
and obvious defense for premises liability, but that 
has not been applied in the product liability context. 
Hersh v. E-T Enters, Ltd. P’ship, 752 S.E.2d 336, 349 
(W. Va. 2013). However, the trend for West Virginia 
courts has been to allow the principle of comparative 
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fault to subsume doctrines which have previously 
operated as a complete bar to a plaintiff’s recovery 
prior to West Virginia’s abolition of strict contrib-
utory negligence. See, e.g., Tug Valley Pharm., LLC 
v. All Plaintiffs Below In Mingo Cty., 773 S.E.2d 627, 
635 (W. Va. 2015), see also Ratlief v. Yokum, 280 
S.E.2d 584 (W. Va. 1981) (last clear chance); King, 
387 S.E.2d 511 (assumption of risk); Moran v. Atha 
Trucking, Inc., 540 S.E.2d 903 (W. Va. 1997) (sud-
den emergency).

Courts will be unwilling to find a duty to warn 
in certain cases when it would be contrary to public 
policy. In Stevens v. MTR Gaming Group, Inc., the 
Supreme Court of Appeals of West Virginia held on 
certified question that the manufacturer of video 
lottery terminals, and the casinos in which the ter-
minals are located, do not owe a duty of care to pro-
tect from compulsive gambling, in response to the 
argument that a casino gaming system was inher-
ently dangerous due to its design that was intended 
to affect the brain in an addicting way. 788 S.E.2d 59 
(W. Va. 2016). The court cited public policy reasons 
including the fact that these games and practices 
have been held legal by the West Virginia legislature, 
and the idea of over broadness, stating that it would 
similarly place a duty on all retailers to identify and 
exclude those with compulsive shopping tendencies. 
Id. at 64.

Under West Virginia law, a risk- utility test, rather 
than a consumer- expectations test, is used for 
evaluating product warnings for consumers’ strict 
products liability claims. Mullins v. Ethicon, Inc., 
117 F. Supp. 3d 810 (S.D.W. Va. 2015) (adding to the 
standard of reasonable safeness as stated in Morn-
ingstar v. Black & Decker Mfg. Co., 253 S.E.2d 666 
(W. Va. 1979)).

Informed Intermediary
A federal court initially concluded that the state 
court would adopt the learned intermediary doctrine 
if presented with the question. In Pumphrey, the 
court held that the manufacturer of a medical device 
had a duty to warn physicians of potential risks asso-
ciated with the device, but that the manufacturer 
owed no such duty to the plaintiff patient. Pumphrey 
v. C.R. Bard, Inc., 906 F. Supp. 334 (N.D.W. Va. 
1995). See also Rohrbough v. Wyeth Labs., Inc., 719 F. 
Supp. 470 (N.D.W. Va. 1989), aff’d, 916 F.2d 970 (4th 
Cir. 1990). However, the West Virginia state court 

addressed the issue in State ex rel. Johnson & John-
son Corp. v. Karl, 647 S.E.2d 899, 903, n.6 (W. Va. 
2007) wherein the state Supreme Court of Appeals 
disagreed with Pumphrey and rejected the learned 
intermediary doctrine.

Tyree v. Boston Sci. Corp. read the decision from 
State ex rel. Johnson & Johnson v. Karl as eliminating 
the protection of the learned intermediary doctrine 
only for drug manufacturers that engage in direct- 
to- consumer (“DTC”) advertising. Tyree v. Boston 
Sci. Corp., 56 F. Supp. 3d 826, 830 (S.D.W. Va. 2014). 
The court ruled that the learned intermediary doc-
trine was appropriate to be applied in Tyree because 
(1) defendant did not directly advertise the medical 
device to the consumer; and (2) the issue was with 
an implanted medical device rather than a con-
sumed prescription drug. Id. at 832.

Furthermore, West Virginia has adopted the 
Learned Intermediary defense via statute through 
enacting West Virginia Code Section 55-7-30, effec-
tive May 17, 2016, which states in part that a manu-
facturer or seller of a prescription drug or medical 
device may not be held liable in a product liability 
action based on a failure to warn theory unless: (1) 
the manufacturer or seller of the drug or device 
acted unreasonably in failing to provide a warning 
of foreseeable risks of harm to health care providers 
who are in a position to reduce risks in accordance 
with instructions or warnings, and (2) failure to 
provide reasonable instructions was the proximate 
cause of the harm. W. Va. Code §55-7-30 (2017).

The U.S. District Court for the Southern District 
of West Virginia recently certified a question to 
the Supreme Court of Appeals of West Virginia on 
whether West Virginia law permits a claim of failure 
to warn and negligent misrepresentation against a 
branded manufacturer when the drug ingested was 
produced by a generic manufacturer. See McNair 
v. Johnson & Johnson, 694 F. App’x 115, 116 (4th 
Cir. 2017).

Sealed Containers
This issue has not recently been addressed by West 
Virginia courts. In Pennington v. Cranberry Fuel Co., 
186 S.E. 610 (W. Va. 1936), the court “concluded that 
the better- reasoned rule is to the effect that there is 
no warranty of fitness by a retailer who purchases 
goods of a reputable brand from a jobber or manu-
facturer in sealed packages or containers and sells 



Products Liability Defenses: A State-by-State Compendium   West Virginia   5

them in the same condition that they were in when 
purchased, and without the opportunity of inspect-
ing or of otherwise determining the condition of the 
contents of the packages.” 186 S.E. at 610–11. The 
court recognized that “[t]here might, however, be 
a question of negligence in cases where the outside 
condition of the package or other circumstances 
would be such as to convey information concerning 
the contents or to put the retailer on inquiry.” Id.

Fault of Others
Pursuant to the “deliberate intent” exception, con-
tained in West Virginia Code Section 23-4-2, to 
employer immunity granted by the West Virginia 
Workers’ Compensation Act, manufacturers sued by 
an employee injured while using the manufacturer’s 
product are permitted to bring a third-party action 
against the injured employee’s employer on a theory 
of contribution, based on allegations in a third-
party complaint that such an employer was guilty 
of willful, wanton, and reckless misconduct, or an 
intentional tort towards the employee resulting in 
personal injuries. Sydenstricker v. Unipunch Prods., 
Inc., 288 S.E.2d 511, 516 (W. Va. 1982).

West Virginia has refused to allow employers to 
be sued by employees for injuries suffered by expo-
sure to defective products under a dual capacity or 
dual persona doctrine to circumvent the employer’s 
statutory immunity. Tolley v. Acf Indus., Inc., 575 
S.E.2d 158 (W. Va. 2002).

In a product liability action brought for injury to a 
child, an allegedly negligent parent may be included 
as a third-party defendant for the allocation of fault 
even though the parental immunity doctrine bars 
a defendant from asserting a contribution claim 
against the parents of the child. Landis v. Hearth-
mark, L.L.C., 750 S.E.2d 280, 291 (W. Va. 2013).

Preemption
Generally speaking, preemption is disfavored by the 
West Virginia Supreme Court of Appeals. See Mor-
gan v. Ford Motor Co., 680 S.E.2d 77 (W. Va. 2009). 
In that case the Court stated, “[o]ur law has a general 
bias against preemption. Preemption of topics tradi-
tionally regulated by states—like health and safety—
is greatly disfavored in the absence of convincing 
evidence that Congress intended for a federal law to 
displace a state law.” Id. at 80. However, the Court 

in that case affirmed a finding that certain Federal 
Motor Vehicle Safety Standards preempt state law. 
Id. at 81.

In Jeffers v. Wal-Mart Stores, Inc., 84 F. Supp. 2d 
775, 784 (S.D.W. Va. 2000), the court held that the 
Federal Insecticide, Fungicide, and Rodenticide Act 
preempts common law negligence, warranty, and 
strict liability claims, otherwise arising under West 
Virginia law, concerning labeling issues. However, 
state law claims that manufacturers’ pesticide prod-
ucts were defectively packaged were not preempted. 
See also Wilson v. Brown & Williamson Tobacco 
Corp., 968 F. Supp. 296, 298–99 (S.D. W. Va. 1997) 
(common law claims of failure to warn against man-
ufacturers of tobacco products not preempted by the 
Federal Cigarette Labeling and Advertising Act).

The West Virginia Supreme Court of Appeals has 
held that the Locomotive Boiler Inspection Act, 49 
U.S.C. §20701 et seq., preempts state law products 
liability claims against asbestos manufacturers. In re 
W. Va. Asbestos Litig., 592 S.E.2d 818 (W. Va. 2003).

Compliance with Standards
Failure to comply with appropriate standards or 
regulations will be held to constitute prima facie 
negligence. However, while evidence of compliance 
with applicable standards is relevant to the issue of 
due care, it is not determinative nor does it create 
a presumption of due care. Morningstar v. Black & 
Decker Mfg. Co., 253 S.E.2d 666 (W. Va. 1979). A 
party can be found to be negligent even if it com-
plied with applicable statutes and regulations. Miller 
v. Warren, 390 S.E.2d 207 (W. Va. 1990); see Estep v. 
Mike Ferrell Ford Lincoln- Mercury, Inc., 672 S.E.2d 
345, 357 (W. Va. 2008). In Yost v. Fuscaldo, the court 
noted the relevance of a product’s conformance to 
OSHA standards to a claim against a mechanical 
engineer who had assembled a rubber mill, but failed 
to modify its design to enhance safety. 408 S.E.2d 72, 
77 (W. Va. 1991).

Government Contractor Defense
This issue has not yet been addressed by West Vir-
ginia courts in the context of a products liability 
action. In Hose v. Berkeley County Planning Comm’n, 
460 S.E.2d 761 (W. Va. 1995), the court recognized 
the government contractor defense. It stated the 
general rule that “one who contracts with a public 
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body for the performance of public work, if not 
guilty of negligence or willful tort… is entitled to 
share the immunity of the public body from liability 
for incidental injuries necessarily involved in the 
performance of the contract.” Id. at 770–71. The 
immunity afforded by this defense does not extend 
to private individuals or entities to which a political 
subdivision has issued a license or permit. See id. at 
syl. pt. 4. However, this case was distinguished by 
McCormick v. Wal-Mart Stores, 600 S.E.2d 576 (W. 
Va. 2004).

The holding in Hose was distinguished in Colum-
bia Gas Transmission LLC v. Tri-State Airport Auth., 
where the court declined to extend the rule in 
Hose to an airport acting as a landowner to a lease 
rather than a government body acting pursuant to 
its licensing power. No. 3:14-11854, 2016 U.S. Dist. 
Lexis 57792, at *11–12 (S.D. W. Va. May 2, 2016). The 
court found the Airport’s approval of its tenant’s 
construction plans to be different from the approval 
power exercised in Hose because West Virginia Code 
Section 29-12A-5(a)(9) says nothing about granting 
immunity to political subdivisions for their deci-
sions as landowners pursuant to lease provisions. Id.

Sophisticated User Defense
Roney v. Gencorp examined §388 of the Restatement 
(Second) of Torts comment “n.” which establishes 
the basis of the sophisticated user defense. 654 F. 
Supp. 2d 501, 503 (S.D.W. Va. 2009). While West 
Virginia has not expressly adopted the sophisticated 
user doctrine, Roney concluded that the Supreme 
Court of Appeals of West Virginia would adopt the 
defense in applying comment “n.” to §388 of the 
Restatement in circumstances where the plaintiff has 
extensive knowledge of the product. Id. at 507. See 
Willis v. Raymark Indus., Inc., 905 F.2d 793 (4th Cir. 
1990); Oman v. Johns- Manville Corp., 764 F.2d 224 
(4th Cir. 1985).

Bulk Supplier Defense
Roney v. Gencorp also examined the applicability 
of the bulk supplier defense, which concerns the 
burden which would be imposed on the supplier if 
it were bound to directly warn all users, also rooted 
in comment “n.” to §388 of the Restatement. 654 F. 
Supp. 2d 501, 507 (S.D.W. Va. 2009). The Roney court 
also found that West Virginia courts would adopt 

this defense in application of Section 388 of the 
Restatement (Second). Id.

State-of-the-Art
Evidence of the state-of-the-art is admissible in West 
Virginia. It is the time of manufacture that governs 
the question of safeness of the product, not whether 
it could have been or was made safer later. In Morn-
ingstar, West Virginia established the standard “that 
the product is to be tested by what the reasonably 
prudent manufacturer would accomplish in regard 
to the safety of the product, having in mind the gen-
eral state of the art of the manufacturing process, 
including design, labels and warnings, as it relates to 
economic costs, at the time the product was made.” 
Morningstar v. Black & Decker Mfg. Co., 253 S.E.2d 
666, 682–83 (W. Va. 1979). See also Church v. Wes-
son, 385 S.E.2d 393 (W. Va. 1989).

Although Morningstar does not use the phrase 
“alternative design”, the decision has been inter-
preted to require a plaintiff in a design case, for all 
practical purposes, to identify an alternative design 
in order to establish the “state of the art.” See Nease 
v. Ford Motor Co., 848 F.3d 219, 234 (4th Cir. 2017). 
The court in Nease found that while there was some 
uncertainty in the standard for state of the art for 
West Virginia, the decision in Morningstar should 
be read to require the production of evidence on rea-
sonable alternative desire to gauge what “should have 
been[.]” Id.

Specifically, the Supreme Court of Appeals, by 
adopting W. Va. P.J.I. §411, has adopted the following 
pattern jury instruction: “There are many designs 
which, although they may eliminate a particular 
risk, are not practicable to produce. To prove that a 
design is defective, [name of plaintiff] must prove 
that there was an alternative, feasible design that 
eliminated the risk that injured [him/her].” See, e.g., 
Mullins v. Ethicon, Inc., No. 2:12-CV-02952, 2016 
U.S. Dist. Lexis 170445, at *10–11 (S.D.W. Va. Dec. 9, 
2016). Furthermore, §409 establishes the essential 
factual elements of a design defect claim, while §410 
affirms the use of the risk- utility test under West 
Virginia law when assessing the defectiveness of a 
product’s design. See id. at *17–18. Thus, §§409–411 
work together to state the law in plain language 
regarding strict liability design defect claims. See id. 
at *17–19.
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Privity of Contract
West Virginia has abolished the defense of privity 
of contract for breach of warranty or for negligence 
claims with respect to consumer goods. Morningstar 
v. Black & Decker Mfg. Co., 253 S.E.2d 666 (W. Va. 
1979), See also W. Va. Code §46A-6-108 (2017).

Failure to Mitigate Damages
The buyer of a product has a duty to mitigate dam-
ages. Such duty, however, does not require him to 
undertake undue or oppressive burdens. City Nat’l 
Bank v. Wells, 384 S.E.2d 374, 384 (W. Va. 1989). See 
also “Seat Belts—Failure to Use,” supra.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
West Virginia has recognized product actions 
sounding in strict liability when the defective prod-
uct damages property only. However, no action in 
strict liability is recognized for “bad bargains” or 
mere defects in the product (and subsequent loss 
in value). Such an action lies in contract and the 
Uniform Commercial Code under breach of war-
ranty. Star Furniture Co. v. Pulaski Furniture Co., 
297 S.E.2d 854 (W. Va. 1982); see also Anderson v. 
Chrysler Corp., 403 S.E.2d 189, 192 (W. Va. 1991). 
A “sudden calamitous event” resulting in property 
damage due to an allegedly defective product would 
be actionable in tort under a strict liability theory. 
Kaiser Aluminum & Chem. Corp. v. Westinghouse 
Elec. Corp., 981 F.2d 136 (4th Cir. 1992).

Statutes of Limitation
Generally, personal injury actions in West Virginia 
must be brought within two years of the injury. W. 
Va. Code §55-2-12 (2017). Additionally, causes of 
action for both negligent misrepresentation and 
intentional misrepresentation/fraud are also gov-
erned by the two-year statute of limitations. Trafal-
gar House Constr., Inc. v. Zmm, Inc., 567 S.E.2d 294, 
299 (W. Va. 2002) (“Under West Virginia law, claims 
in tort for negligence, professional negligence, and 
misrepresentation (fraudulent or negligent) are gov-
erned by a two-year statute of limitation.”).

The “discovery rule” in products actions was 
adopted in Hickman v. Grover, 358 S.E.2d 810, 813 
(W. Va. 1987). See also Gaither v. City Hosp., Inc., 487 
S.E.2d 901, 908 (W. Va. 1997). Thus, in “products 

liability cases, the statute of limitation begins to run 
when the plaintiff knows, or by the exercise of rea-
sonable diligence should know, (1) that he has been 
injured, (2) the identity of the maker of the product, 
and (3) that the product had a causal relation to his 
injury.” Hickman, 358 S.E.2d at 813–14. See also Cecil 
v. Airco, Inc., 416 S.E.2d 728 (W. Va. 1992).

Goodwin v. Bayer Corp. did not change the law 
on statute of limitation, but restated the rule in 
Hickman, finding that the two-year limitations 
period governing painter’s action began to run when 
painter saw a physician for breathing problems and 
attributed problems to exposure to paint, and that 
the limitations period was not tolled with respect 
to his claim for latent, neuropsychological injury 
related to paint exposure until the date such diagno-
sis was actually made. 624 S.E.2d 562, 569–570 (W. 
Va. 2005).

Further, the Supreme Court of Appeals of West 
Virginia has held that the discovery rule is applica-
ble to all tort actions, not just products liability. The 
court ruled that the discovery rule “tolls the statute 
of limitations until a plaintiff, acting as a reasonable 
diligent person, discovers the essential elements of 
a possible cause of action, that is, discovers duty, 
breach, causation and injury.” Gaither, 487 S.E.2d 
at 909. Where a plaintiff does or should reasonably 
know of the existence of an injury and its cause and 
still desires to take advantage of the discovery rule, 
the plaintiff must “make a strong showing of fraudu-
lent concealment, inability to comprehend the injury, 
or other extreme hardship.” Id. at 908 (quoting Cart 
v. Marcum, 423 S.E.2d 644, 648 (1992).

In Rucker v. Deere & Co., 539 S.E.2d 112 (W. Va. 
2000), the Court, in a per curiam decision, applied 
the Hickman and Gaither discovery rule in a prod-
ucts liability action against various manufacturers of 
industrial equipment, alleged to have caused hearing 
loss in individuals working on or near such equip-
ment. Although the plaintiffs were aware of their 
injuries and that they were caused by their working 
conditions, more than two years prior to their filing 
of their products liability claims, the court indicated 
that there were questions of fact as to when each 
plaintiff became aware that noise from the products 
at issue was the cause of their hearing loss. Id. at 116.

The limitations period for an action to be brought 
under a contract for sale is four years, pursuant to 
Section 46-2-725 of the West Virginia Code. Such 
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cause of action accrues when the breach occurs. “A 
breach of warranty occurs when tender of delivery 
is made, except that where a warranty explicitly 
extends to future performance of the goods and 
discovery of the breach must await the time of such 
performance, the cause of action accrues when the 
breach is or should have been discovered.” W. Va. 
Code §46-2-725(2) (2017); see also Roxalana Hills, 
Ltd. v. Masonite Corp., 627 F. Supp. 1194 (S.D.W. Va. 
1986), aff’d, 813 F.2d 1228 (4th Cir. 1987).

Where a plaintiff sues for property damage to the 
product itself, strict liability in tort does not apply 
unless the damage is from a “sudden calamitous 
event.” In all other instances, these claims will be 
brought as a contract (five or ten-year statute of lim-
itations) or warranty claim (U.C.C. four-year statute 
of limitations). Star Furniture Co. v. Pulaski Furni-
ture Co., 297 S.E.2d 854 (W. Va. 1982).

When, however, a person seeks to recover dam-
ages for personal injuries as a result of a defective 
product on theories of breach of express or implied 
warranties, “the applicable statute of limitations is 
the two-year provision contained in W. Va. Code 
§55-2-12, rather than the four-year provision con-
tained in… W. Va. Code §46-2-725.” Taylor v. Ford 
Motor. Corp., 408 S.E.2d 270, 274 (W. Va. 1991).

Statutes of Repose
Section 55-2-6a of the West Virginia Code, West 
Virginia’s “architects’ and builders’ statute,” provides 
that no action in contract or tort may be brought 
more than ten years after the performance or fur-
nishing of services or construction in a real property 
improvement project. See Gibson v. W Va. Dep’t of 
Highways, 406 S.E.2d 440 (W. Va. 1991). However, 
the architects’ and builders’ statute is not applicable 
in an action against a manufacturer of allegedly 
defective construction materials. Basham v. Gen. 
Shale, 377 S.E.2d 830 (W. Va. 1988); Thomas v. Gray 
Lumber Co., 486 S.E.2d 142 (W. Va. 1997).

The ten-year statute of repose applicable to actions 
arising from improvements to real property provides 
that a limitations period shall not commence until 
the improvement to real property in question has 
been either occupied or accepted by the owner of 
the real property, whichever occurs first. Stone v. 
United Eng’g, 475 S.E.2d 439 (W. Va. 1996). However, 
the statute of repose does not limit to ten years the 
time period in which a suit may be filed against the 

owners or real property for deficiencies in planning, 
design, survey, observation or supervision of con-
struction, or actual construction of any improve-
ment to the real property, if that owner planned, 
designed, surveyed, observed or supervised the con-
struction or actually constructed that improvement 
to the real property. Id.

In Neal v. Marion, the Court ruled that West Vir-
ginia Code §55-2-6a (1983) sets an arbitrary time 
period after which no actions, whether sounding in 
contract or tort, seeking damages for any deficiency 
in the planning, design, surveying, observation or 
supervision of any construction or the actual con-
struction of any improvement to real property may 
be initiated against architects and builders. 664 
S.E.2d 721, 728 (W. Va. 2008). Neal ruled that this 
arbitrary time limit begins to run when the builder 
or architect relinquishes access and control over the 
construction or improvement and the construction 
or improvement is (1) occupied or (2) accepted by the 
owner of the real property, whichever occurs first. 
Id. The Court also noted that pre- existing statutes 
of limitation for both contract and tort actions con-
tinue to operate within this outside limit, but that to 
the extent that the Neal decision conflicted with the 
decisions in Shirkey v. Mackey, 399 S.E.2d 868 (W. 
Va. 1990), and Gibson, 406 S.E.2d 440, they were to 
be modified to comply with the holding in Neal. Id.

Useful Safe Life
This defense has not yet been addressed by West Vir-
ginia courts.

West Virginia’s “Lemon Law”
As part of its Consumer Protection Act, West Vir-
ginia has enacted a “new motor vehicle warranties” 
subsection which sets out the duties imposed on the 
manufacturer of automobiles. W. Va. Code §46A-
6A-1 et seq. The purpose of this statute is to place on 
the manufacturer the duty to meet its obligations 
and responsibilities under express warranties. Bostic 
v. Mallard Coach Co., 406 S.E.2d 725, 728 (W. Va. 
1991). The crux of the “lemon law” is subsections 3 
and 5, which

must be read in pari materia: If the consumer 
can show a defect or condition “which sub-
stantially impairs the use or market value 
of the motor vehicle to the consumer after 
a reasonable number of attempts,” then 
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the court’s attention shifts to W. Va. Code 
§46A-6A-5 to determine what is considered 
to be “a reasonable number of attempts” by 
the manufacturer….

Adams v. Nissan Motor Corp., 387 S.E.2d 288, 293 
(W. Va. 1989).

There is no legislative intent in the lemon law to 
vest the consumer with a private cause of action 
against the manufacturer or dealer, other than that 
already provided by statute. Rather, the intent is to 
provide repair or replacement to the consumer. Id. 
at 296.

Under the lemon law, the trier of fact may award 
one or more of the following: (1) refund of the pur-
chase price; (2) diminished value; (3) cost of repair; 
(4) loss of use; (5) annoyance; (6) inconvenience; 
and (7) reasonable attorneys’ fees. Bostic, 406 S.E.2d 
at 730.

Damages and Joint Liability
Compensatory Damages
In products liability actions for personal injuries, 
plaintiffs are allowed to recover compensatory dam-
ages as in any other personal injury tort action. This 
includes recovery for the costs of medical monitor-
ing. Bower v. Westinghouse Elec. Corp., 522 S.E.2d 
424 (W. Va. 1999); W. Va. Rezulin Litig. v. Hutchin-
son, 585 S.E.2d 52 (W. Va. 2003).

The Court in Rhodes v. E.I. du Pont de Nemours 
& Co. followed the ruling from Bower, allowing for 
“the recovery of medical monitoring costs, where it 
can be proven that such expenses are necessary and 
reasonably certain to be incurred as a proximate 
result of the defendant’s tortious conduct”, but with 
reservations. 657 F. Supp. 2d 751, 774 (S.D. W. Va. 
2009) (citing Bower v. Westinghouse, 522 S.E.2d 424, 
431 (W. Va. 1999)). The District Court criticized the 
decision for allowing damages which are wholly 
derivative of a possible, future injury rather than 
an actual, present injury and creating a potentially 
limitless pool of plaintiffs. Id. at 774–75. Some of 
the District Court’s disapproval came from Bower’s 
conflict with the Supreme Court’s decision in Metro- 
North Commuter R.R. Co. v. Buckley, 521 U.S. 424 
(1997) and the recent national trend away from the 
recognition of medical monitoring claims for unin-
jured plaintiffs. Id.

An individual who sustains purely economic 
loss from an interruption in commerce caused by 
another’s negligence may not recover damages in the 
absence of physical harm to that individual’s per-
son or property, a contractual relationship with the 
alleged tortfeasor, or some other special relationship 
between the alleged tortfeasor and the individual 
who sustains purely economic damages sufficient to 
compel the conclusion that the tortfeasor had a duty 
to the particular plaintiff and that the injury com-
plained of was clearly foreseeable to the tortfeasor. 
Aikens v. Debow, 541 S.E.2d 576, 589 (W. Va. 2000). 
This economic loss rule is meant to prevent the pos-
sibility of unlimited liability to remote and unfore-
seeable parties. Eastern Steel Constructors, Inc. v. 
City of Salem, 549 S.E.2d 266, 272 (2001).

The scope of Aikens was limited in Good v. Am. 
Water Works Co., Civil Action No. 14-1374, 2016 
U.S. Dist. Lexis 138888, at *1 (S.D.W. Va. Oct. 6, 
2016). The court found that while the economic 
loss rule from Aikens did not limit recovery from a 
public utility exclusively to customers of that utility, 
employees of a business that was affected by a chem-
ical spill in the water did not have a close enough 
nexus to the water company to constitute a “special 
relationship” under the rule. Conversely, in Eastern 
Steel Constructors, Inc., the court found a special 
relationship between a design professional (architect 
or engineer) and a contractor employed by the same 
project owner as the design professional and who has 
relied upon the design professional’s work product in 
carrying out his or her obligations to the owner. 549 
S.E.2d at 275. See also Glascock v. City Nat’l Bank, 
576 S.E.2d 540, 544 (2002) (lender bank that main-
tained oversight of construction had special relation-
ship with borrower that required bank to reveal to 
borrower lapses in the quality of construction).

Under the Uniform Commercial Code, the buyer’s 
damages for breach in regard to accepted goods is 
“the difference at the time and place of acceptance 
between the value of the goods accepted and the 
value they would have had if they had been as war-
ranted, unless special circumstances show proximate 
damages of a different amount.” W. Va. Code §46-2-
714 (2017). In special circumstances where a definite 
figure cannot be ascertained, some other measure is 
justified. Mountaineer Contractors, Inc. v. Mtn. State 
Mack, Inc., 268 S.E.2d 886, 893 (W. Va. 1979).
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Incidental damages are available and include 
“expenses reasonably incurred in inspection, receipt, 
transportation and care and custody of goods right-
fully rejected, any commercially reasonable charges, 
expenses or commissions in connection with effect-
ing cover and any other reasonable expense incident 
to the delay or other breach.” W. Va. Code §46-2-
715(1) (2017).

Consequential damages resulting from seller’s 
breach, including any loss resulting from particular 
requirements and needs of buyer and any injury 
to personal property proximately resulting from 
breach, are also provided for in Sections 46-2-715(2)
(a) and 46-2-715(2)(b) of the West Virginia Code. To 
recover consequential damages under this section, 
the buyer must establish: (1) causation, (2) foresee-
ability, (3) reasonable certainty as to amount, and (4) 
that mitigation doctrines are not a bar. The burden 
of proving consequential damages is on the buyer. 
City Nat’l Bank of Charleston v. Wells, 384 S.E.2d 374 
(W. Va. 1989).

Punitive Damages
Punitive damages are allowed in products actions 
in West Virginia, in an appropriate case. See Davis 
v. Celotex Corp., 420 S.E.2d 557, 564 (W. Va. 1992). 
They may not be awarded in the absence of compen-
satory damages, and when awarded, the punitive 
damages must bear a reasonable relationship to the 
potential of harm caused by the defendant’s actions 
and the harm actually caused. Garnes v. Fleming 
Landfill, 413 S.E.2d 897 (W. Va. 1991). In awarding 
punitive damages, the jury must look at the follow-
ing factors: (1) the reasonableness of the punitive 
damages awarded in light of the actual or potential 
harm resulting from the defendant’s actions; (2) 
the knowledge of the defendant; (3) the intentional 
character of the defendant’s acts; (4) the existence 
of prior acts of similar conduct by the defendant; (5) 
the alacrity with which the defendant took remedial 
measures; (6) the promptness of an offer of fair set-
tlement; (7) the necessity of removing a profit motive 
for the defendant’s conduct; (8) the need to punish 
the defendant to deter similar acts in the future; (9) 
the reasonableness of punitive damages in light of 
the amount of compensatory damages awarded; and 
(10) the defendant’s financial position. Id. However, 
the jury is under no obligation to award punitive 
damages and may not be instructed as such. Kocher 

v. Oxford Life Ins. Co., 602 S.E.2d 499, 504 (W. Va. 
2004) (“The jury is at perfect liberty, no matter how 
wanton or reckless the defendant has been, to refuse 
punitive damages[.]”).

Although Garnes sets out aggravating and miti-
gating factors to consider in determining a punitive 
damages award, it is within the trial court’s dis-
cretion to consider other relevant aggravating and 
mitigating evidence; the list of factors contained in 
Garnes is not exhaustive. Perrine v. E.I. du Pont de 
Nemours & Co., 694 S.E.2d 815 (W. Va. 2010) (find-
ing that the aggravating factors set out in Garnes v. 
Fleming Landfill, Inc. are interactive and must be 
considered as a whole when reviewing punitive dam-
ages awards).

Vanderbilt Mortg. & Fin., Inc. v. Cole declined 
to extend the “reasonable relationship” analysis in 
Garnes, which requires that awards of punitive dam-
ages be conditioned on an award of actual damages, 
to the awarding of civil penalties. 740 S.E.2d 562, 569 
(W. Va. 2013).

In 2015 the West Virginia Legislature enacted 
West Virginia Code Section 55-7-29 as a limit on 
punitive damages. The statute provides, in part, 
that “the amount of punitive damages that may 
be awarded in a civil action may not exceed the 
greater of four times the amount of compensatory 
damages or $500,000, whichever is greater.” W. Va. 
Code §55-7-29(c) (2017). While West Virginia courts 
have not had the opportunity to apply this statute 
in a products liability setting, these limits would 
presumably apply for punitive damages in a product 
liability action.

The punitive damages review by an appellate 
court pursuant to the standards set forth in Garnes 
follows a two-step process. First, the appellate court 
must determine whether any award of punitive dam-
ages was warranted under the circumstances of the 
case, and secondly, whether the amount of punitive 
damages awarded was warranted. Mayer v. Frobe, 22 
S.E. 58 (W. Va. 1895); Alkire v. First Nat’l Bank, 475 
S.E.2d 122 (W. Va. 1996).

Contribution
After West Virginia’s adoption of West Virginia 
Code Section 55-7-13a as a modified comparative 
fault statute, there is no longer a recognized right of 
contribution. A defendant must introduce evidence 
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of contributing factors other than his own conduct to 
reduce his own apportionment of fault. See “Fault of 
Others,” supra.

Indemnification
A seller who does not contribute to the defect in a 
product may have an implied indemnity remedy 
against the manufacturer of the product, when the 
seller is sued by the user. Hill v. Joseph T. Ryerson & 
Son, Inc., 268 S.E.2d 296, 300 (W. Va. 1980). In prod-
ucts liability cases, the right of implied indemnity is 
generally accorded to the seller against the manufac-
turer of the product, regardless of whether the seller 
is found liable to the plaintiff under strict liability in 
tort or breach of implied warranty. Id. However, the 
manufacturer/supplier relationship does not per se 
entitle the supplier to indemnity for damages result-
ing from the use of the product by the injured party. 
Laurita Energy Corp. v. Voto Mfrs. Sales Co., 791 F. 
Supp. 610 (N.D.W. Va. 1992).

Independently of a written notice, an indemnitor 
can be bound to the indemnitee’s judgment if he is 
brought into the original case as a third-party defen-
dant. Hill, 268 S.E.2d at 302. Lack of notice by the 
indemnitee to indemnitor concerning the injured 
plaintiff’s claim will not defeat an implied indem-
nity action that is timely filed. If the indemnitor 
has received no notice and has not been impleaded, 
however, the indemnitor is not bound by the judg-
ment rendered against the indemnitee in plaintiff’s 
action. Id.

Pursuant to West Virginia Code Section 17A-6A-
15, an automobile manufacturer or distributor is 
required to indemnify and hold harmless its dealers 
against any judgment for damages, including court 
costs and attorney fees, resulting from defects in the 
design, assembly, or manufacture of a vehicle which 
are beyond the control of the dealer. Where the 
dealer fails or refuses to correct easily remediable 
defects, it is not entitled to the benefit of the statu-
torily created indemnity right. City Nat’l Bank of 
Charleston v. Wells, 384 S.E.2d 374 (W. Va. 1989).

In West Virginia, where a manufacturer in a mul-
tiparty products liability case enters into a good faith 
settlement with the plaintiff, such good faith settle-
ment between the plaintiff and the manufacturer 
does not extinguish the right of a nonsettling defen-
dant, such as a distributor, to seek implied indem-
nity when the liability of the nonsettling defendant 

is based solely on a theory of strict liability and not 
on the independent fault of that defendant. Dunn v. 
Kanawha County Bd. of Educ., 459 S.E.2d 151 (W. 
Va. 1995).

Successor Liability
In West Virginia, a successor corporation can be 
liable for the debts and obligations of a predecessor 
corporation if there was an expressed or implied 
assumption of liability, if the transaction was 
fraudulent, or if some element of the transaction 
was not made in good faith. Jordan v. Ravenswood 
Aluminum Corp., 455 S.E.2d 561, 563 (W. Va. 1995). 
Successor liability will also attach in a consolidation 
or merger under West Virginia Code Section 31D-
11-1107. Finally, such liability will also result where 
the successor corporation is a mere continuation or 
reincarnation of its predecessor. Jordan, 455 S.E.2d 
at 563.

Market Share Liability
This issue has not yet been addressed by the West 
Virginia court.

Apportionment to Non-Parties
In Louk v. Isuzu Motors, Inc., 479 S.E.2d 911, 927 (W. 
Va. 1996), the court confirmed that its earlier deci-
sion in Haba v. Big Arm Bar & Grill, Inc., 468 S.E.2d 
915 (W. Va. 1996), where it implicitly recognized that 
the negligence of a non-party joint tortfeasor could 
be considered by the jury in apportioning fault. In 
Haba, the court had discussed the concept of com-
parative negligence and stated: “[w]here a jury has 
determined a defendant’s comparative negligence in 
relation to that of all persons whose negligence con-
tributed to a particular event, and such defendant’s 
negligence exceeds the combined negligence of the 
other persons involved in the event, such defendant 
is barred by the doctrine of comparative negligence 
from recovering damages in a subsequent tort 
action.” Id. at 923.

Along with West Virginia’s enacting West Vir-
ginia Code Section 55-7-13a as its new statute for 
allocation of fault, West Virginia Code Section 55-7-
13d allows for fault of a nonparty who contributed 
to the alleged damages to likewise be considered by 
the jury when assessing percentages of fault, regard-
less of whether the person was or could have been 
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named a party to the suit. Section 55-7-13d states 
that “[i]n all instances where a nonparty is assessed 
a percentage of fault, any recovery by a plaintiff shall 
be reduced in proportion to the percentage of fault 
chargeable to such nonparty. Where a plaintiff has 
settled with a party or nonparty before verdict, that 
plaintiff’s recovery will be reduced in proportion to 
the percentage of fault assigned to the settling party 
or nonparty….” W. Va. Code §55-7-13d (2017).

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
In West Virginia, “the general test for establishing 
strict liability in tort is whether the involved prod-
uct is defective in the sense that it is not reasonably 
safe for its intended use. The standard of reasonable 
safeness is determined not by the particular manu-
facturer, but by what a reasonably prudent manufac-
turer’s standards should have been at the time the 
product was made.” Morningstar v. Black & Decker 
Mfg. Co., 253 S.E.2d 666, 683 (W. Va. 1979); see also 
Bennett v. ASCO Servs., Inc., 621 S.E.2d 710 (W. Va. 
2005). West Virginia does not require that the defec-
tive condition be “unreasonably dangerous” as set 
forth in Section 402A of the Restatement (Second) 
of Torts.

Under a so-called “use defect” claim—that the 
product is defective because of inadequacies in the 
warnings, instructions, and labels—the duty to 
warn arises if it is reasonably foreseeable that the 
product would be unreasonably dangerous if dis-
tributed without a particular warning. Wilkinson v. 
Bariatrics, Inc., 575 S.E.2d 335 (W. Va. 2002); see also 
Ashworth v. Albers Med., Inc., 395 F. Supp. 2d 395 
(S.D.W. Va. 2005).

The theory of strict liability does not apply to 
an independent contractor who merely assembles 
a product, unless the plaintiff can show that the 
defective condition was so obvious that no reason-
able assembler would have left the product in that 
condition. Yost v. Fuscaldo, 408 S.E.2d 72, 78 (W. 
Va. 1991).

Circumstantial evidence may be sufficient to 
establish a prima facie case in a strict liability action, 
even though the precise nature of the defect cannot 
be identified, “so long as the evidence shows that 
a malfunction occurred that, in the absence of a 
defect, would ordinarily not happen.” The plaintiff 

must show there was neither abnormal use nor a 
reasonable secondary cause for the product’s mal-
function. Anderson v. Chrysler Corp., 646, 403 S.E.2d 
189, 194 (W. Va. 1991); Beatty v. Ford Motor Co., 574 
S.E.2d 803 (W. Va. 2002). See also Adkins v. K-Mart 
Corp., 511 S.E.2d 840 (W. Va. 1998); Bennett, 621 
S.E.2d 710.

In West Virginia, to recover on a theory of crash-
worthiness against the manufacturer of a motor 
vehicle, it is necessary to show that the defect in the 
vehicle’s design was a factor in causing some aspect 
of a plaintiff’s harm. Once plaintiff has made this 
prima facie showing, the manufacturer can then 
limit its liability if it can show that plaintiff’s inju-
ries are capable of apportionment between the first 
and second collisions. Thus, the burden is upon the 
manufacturer to make this allocation. Johnson by 
Johnson v. Gen. Motors Corp., 438 S.E.2d 28 (W. Va. 
1993); see also Tracy v. Cottrell, 524 S.E.2d 879 (W. 
Va. 1999).

While the National Traffic and Motor Vehi-
cle Safety Act indicates a congressional intent to 
expressly preempt state- enacted regulations, the Act 
does not preempt common law suits that arise even 
though a manufacturer has complied with a federal 
regulation establishing a minimum standard for 
motor vehicle or motor vehicle equipment perfor-
mance; in fact, the National Traffic and Motor Vehi-
cle Safety Acts savings clause removes tort actions 
from the scope of the express preemption clause and 
preserves those actions that seek to establish greater 
safety than the minimum safety achieved by a fed-
eral regulation intended to provide a floor. Morgan v. 
Ford Motor Co., 680 S.E.2d 77 (W. Va. 2009).

An assembler of a product, who has no special 
skill or competence to do so, cannot be held strictly 
liable. Yost, 408 S.E.2d at 78.

Post-Sale Duties
The West Virginia court has not directly addressed 
the issue of a manufacturer’s post-sale duty to warn. 
In Johnson, however, the court discussed the duty 
where one of the plaintiff’s theories was that the 
manufacturer was negligent in failing to warn of 
the risk of use of rear seat lap belts, which it came to 
know after sale of the vehicle. The court declined to 
address the appropriateness of the trial court’s jury 
instruction in that regard, as it found the evidence 
sufficient to support the plaintiff’s alternate strict lia-
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bility theory of recovery. Johnson by Johnson v. Gen. 
Motors Corp., 438 S.E.2d 28 (W. Va. 1993)

Proof in Negligence Actions
Beginning with cases involving food products, the 
West Virginia Supreme Court of Appeals has held 
that a manufacturer is liable to a consumer thereof 
for injury caused by unwholesomeness or unfitness 
of a product, although purchased from a retailer, 
and has permitted the use of the doctrine of res ipsa 
loquitur to establish negligence against the manu-
facturer. See Blevins v. Raleigh Coca- Cola Bottling 
Works, 3 S.E.2d 627 (W. Va. 1939); Parr v. Coca- Cola 
Bottling Works, 3 S.E.2d 499 (W. Va. 1939); Webb 
v. Brown & Williamson Tobacco Co., 2 S.E.2d 898 
(W. Va. 1939); Beatty v. Ford Motor Co., 574 S.E.2d 
803 (W. Va. 2002). In Ferrell v. Royal Crown Bottling 
Co., the manufacturer- bottler was held liable in tort 
for injuries to a patron at a store when a soft drink 
bottle on a shelf exploded. There was no privity and 
the product was similar to any other manufactured 
product. 109 S.E.2d 489 (W. Va. 1959).

The negligence standard apparently would also 
apply to sellers of products who are not manufac-
turers on the theory that where, in a given situation, 
the law imposes a duty to so act that a person does 
not harm others, he is liable to third parties, even 
though executing a contract made with a partic-
ular person, if he harms others by negligence. See 
Peters v. Johnson, Jackson & Co., 41 S.E. 190 (W. Va. 
1902), involving a plaintiff who, harmed by a drug 
which he used but had not purchased, was permit-
ted to recover against a druggist in a tort action 
for negligence.

Evidence
Expert Testimony
In Wilt v. Buracker, West Virginia adopted the stan-
dards for the admissibility of expert testimony set 
forth in Daubert v. Merrell Dow Pharms., Inc., 509 
U.S. 579 (1993). The Wilt court held that, in analyz-
ing the admissibility of expert testimony, the trial 
judge “must consider whether the testimony is based 
on an assertion or inference derived from scientific 
methodology. Moreover, the testimony must be rel-
evant to a fact in issue. Further assessment should 
then be made in regard to the expert testimony’s 
reliability by considering its underlying scientific 

methodology and reasoning. This includes an assess-
ment of: (a) whether the scientific theory and its con-
clusion can be and have been tested; (b) whether the 
scientific theory has been subjected to peer review 
and publication; (c) whether the scientific theory’s 
actual or potential rate of error is known; and (d) 
whether the scientific theory is generally accepted 
within the scientific community.” 443 S.E.2d 196, 
203 (W. Va. 1993).

However, it is within the province of the jury 
to weigh the evidence before it and determine the 
credibility of witnesses. Estep v. Mike Ferrell Ford 
Lincoln- Mercury, Inc., 672 S.E.2d 345 (W. Va. 2008). 
And “when a case, involving conflicting testimony 
and circumstances, has been fairly tried, under 
proper instructions, the verdict of the jury will not 
be set aside unless plainly contrary to the weight of 
the evidence or without sufficient evidence to sup-
port it.” Laslo v. Griffith, 102 S.E.2d 894, syl. pt. 4 (W. 
Va. 1958).

Perhaps anticipating the United States Supreme 
Court’s later decision in Kumho Tire Co. v. Carmi-
chael, 526 U.S. 137 (1999), the Wilt court also noted 
that while the discussion in Daubert was confined to 
scientific expert testimony, the application of Rule 
702 of the West Virginia Rules of Evidence is not 
limited to questions of admissibility of scientific tes-
timony, “but applies to ‘scientific, technical, or other 
specialized knowledge.’” Wilt, 443 S.E.2d at 204 n.11. 
In W. Va. Div. of Highways v. Butler, 516 S.E.2d 769 
(W. Va. 1999), however, the court expressly declined 
to apply the Kumho Tire analysis to opinion testi-
mony by an expert witness offered to testify as to the 
value of condemned land.

Subsequent to Wilt v. Buracker, the West Vir-
ginia Supreme Court of Appeals decided Gentry v. 
Mangum, 466 S.E.2d 171 (W. Va. 1995), in which the 
court held that a Daubert/Wilt analysis is inapplica-
ble to expert testimony that is scientific or technical. 
Instead, the admissibility of such testimony is gov-
erned solely by Rule 702 of the West Virginia Rules 
of Evidence.

In Jones v. Patterson Contr., Inc., 524 S.E.2d 915 
(W. Va. 1999), the court addressed the exclusion of 
the testimony of the plaintiff’s expert witness, an 
aeronautical engineer, who was offered as a safety 
expert in an action concerning a piece of mining 
equipment. The court held that the witness’s lack 
of familiarity with the standards pertaining to the 
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mining industry went to the weight and credibility 
of his testimony, rather than its reliability.

In Watson v. INCO Alloys Int ‘I, Inc., 545 S.E.2d 
294 (W. Va. 2001), the court reaffirmed its refusal to 
apply the Daubert/Wilt gatekeeper function to expert 
testimony that is based on technical or other special-
ized knowledge. It held that a mechanical engineer’s 
testimony as to the allegedly defective nature of a 
forklift was admissible under Rule 702 of the West 
Virginia Rules of Evidence. The court also held that 
an engineer can offer testimony as to the cause of 
the plaintiff s injuries and the extent of injuries that 
were caused by the defective nature of the product 
at issue.

Expert testimony is required in cases of a complex 
nature where the jury or average lay person would 
have no special knowledge or experience with the 
circumstances surrounding liability. Addair v. Island 
Creek Coal Co., No. 12-0708, 2013 W. Va. Lexis 386, 
at *9 (W. Va. Apr. 17, 2013)

These are not simple ailments that have 
resulted from common causes familiar to the 
average layperson. Instead these are complex 
illnesses that allegedly have arisen from expo-
sure to chemicals of which the average person 
has no knowledge or experience. Under these 
circumstances, we find expert testimony to 
be necessary to establish the existence of an 
occupational disease.

Id. (quoting Addair v. Litwar Processing Co., LLC, No. 
11-0397, 2012 W. Va. Lexis 12, at *10 (Feb. 9, 2012)).

Admissibility of non- scientific expert testimony 
is assessed under Rule 702 of the West Virginia 
Rules of Evidence as evidence based on technical or 
specialized knowledge—and not under the Daubert/
Wilt standard. Anstey v. Ballard, 787 S.E.2d 864, 881 
(W. Va. 2016); see, e.g., State v. McCracken, 624 S.E.2d 
537 (W. Va. 2005).

Qualification of Expert Witness
In Gentry v. Mangum, 466 S.E.2d 171 (W. Va. 
1995), the West Virginia Supreme Court of Appeals 
addressed the question of expert qualifications, 
holding that a two-step inquiry is needed. First, the 
trial court must determine whether the proposed 
expert meets the minimal educational or experi-
ential qualifications in a field that is relevant to the 
subject under investigation and that will assist the 
trier of fact. Second, the court must determine that 

the proposed expert’s area of expertise covers the 
particular opinion he or she wishes to present. Id.; 
see also Watson v. INCO Alloys Int ‘I, Inc., 545 S.E.2d 
294 (W. Va. 2001).

A witness may qualify as an expert solely by 
knowledge or skill obtained through practical expe-
rience. Gentry, 466 S.E.2d at 184 n.18. Likewise, it is 
not necessary that the witness be a specialist within 
his or her profession. Id. at 185. See also Jones v. Pat-
terson Contr., Inc., 524 S.E.2d 915 (W. Va. 1999).

Spoliation of Evidence
In Tracy v. Cottrell, 524 S.E.2d 879 (W. Va. 1999), the 
court stated that it is a fundamental principle of law 
that a party who reasonably anticipates litigation has 
an affirmative duty to preserve relevant evidence. It 
held that a trial court may give an instruction to the 
jury, or impose sanctions against a party, based on 
a failure to preserve evidence. Before doing so, the 
court must consider: (1) the party’s degree of control, 
ownership, possession, or authority over the destroyed 
evidence; (2) the amount of prejudice suffered by the 
opposing party as a result of the missing or destroyed 
evidence and whether such prejudice was substan-
tial; (3) the reasonableness of anticipating that the 
evidence would be needed for litigation; and (4) if the 
party controlled, owned, possessed, or had authority 
over the evidence, the party’s degree of fault in caus-
ing the destruction of the evidence. The party who 
requests an adverse inference jury instruction has the 
burden of proof as to each of these four factors.

The West Virginia court has refused to recognize 
a separate tort for spoliation of evidence when the 
spoliation is the result of the negligence of a party 
to the civil action, but has allowed such a cause of 
action if the spoliation was intentional or was done 
by a non-party. Hannah v. Heeter, 584 S.E.2d 560 (W. 
Va. 2003). Further, the court has stated the elements 
of such a cause of action in Harrison v. Davis, 478 
S.E.2d 104 (W. Va. 1996), has recognized a duty to 
preserve evidence in Tracy, 524 S.E.2d at 887, and 
has identified the applicable statute of limitations in 
Harrison, 478 S.E.2d 104.

Matters of Pleading and Procedure
Jurisdiction
A determination of whether personal jurisdiction 
exists over a foreign corporation requires the court 
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to decide first, whether the defendant’s actions sat-
isfy West Virginia’s personal jurisdiction statutes as 
set forth in West Virginia Code Sections 31D-5-504 
and 56-3-33, and second, whether the defendant’s 
contacts with the forum state satisfy federal due pro-
cess. Abbott v. Owens- Corning Fiberglas Corp., 444 
S.E.2d 285, 287–88 (W. Va. 1994).

The Supreme Court of Appeals of West Virginia 
examined the second prong of this test, satisfaction 
of federal due process, in State ex rel. Ford Motor 
Co. v. McGraw, 788 S.E.2d 319 (W. Va. 2016), where 
it interpreted the United States Supreme Court’s 
decision in Daimler AG v. Bauman, 134 S.Ct. 746 
(2014). In Daimler, the Supreme Court ruled that a 
court may only have general personal jurisdiction 
over a corporation where its activities in state are 
so substantial and of such a nature as to render the 
corporation “at home” in the forum State. Id. at 761. 
The extent to which this may include states other 
than the state of incorporation or principal place 
of business is unclear following the U.S. Supreme 
Court’s recent decision in Bristol- Myers Squibb 
Co. v. Superior Court, San Francisco Cty., 137 S. Ct. 
1773, 1778 (2017) (Nonresident plaintiffs could not 
sue drug manufacturer in California despite drug 
manufacturer’s extensive contacts with the state, 
where little about the particular plaintiffs’ claims 
involved California).

The United States Supreme Court again upheld 
a corporation- friendly jurisdiction rule in BNSF 
Ry. Co. v. Tyrrell, holding that a state court cannot 
assert jurisdiction over claims made by nonresident 
plaintiffs who were injured while working outside 
the state. 137 S. Ct. 1549, 1552 (2017). The Court 
ruled that state courts must follow the ruling from 
Daimler, and that due process forbids a state court 
from exercising general personal jurisdiction. Id. at 
1555. The Court rejected an argument that the case 
was distinguishable from Daimler due to a venue 
provision in the Federal Employer’s Liability Act, 
stating “[t]he Fourteenth Amendment due process 
constraint described in Daimler… applies to all 
state-court assertions of general jurisdiction over 
nonresident defendants; the constraint does not vary 
with the type of claim asserted or business enter-
prise sued.” Id. at 1558–59.

The Court in State ex rel. Ford Motor Co. also 
addressed a specific jurisdiction argument and 
declined “to use the place of sale as a per se rule 

to defeat specific jurisdiction” under a stream- of- 
commerce analysis. 788 S.E.2d 319, 343. The case 
involved a West Virginia resident who was killed 
in West Virginia in a vehicular accident involving 
a sport- utility vehicle that was manufactured in 
Kentucky; sold by Ford, a Delaware corporation 
with its principal place of business in Michigan, to 
a dealership in Florida; sold in Florida to a Florida 
consumer; and sold used in West Virginia by a body 
shop to the decedent. Id. at 324. The Court held that 
“a court may assert specific personal jurisdiction 
over a nonresident defendant to hear claims… aris-
ing out of or relating to the defendant’s contacts or 
activities in the state by which the defendant pur-
posefully avails itself… so long as the exercise of 
jurisdiction is constitutionally fair and reasonable.” 
Id. at 343.

Acceptable Methods of Service of Process
Service of process upon a domestic or foreign orga-
nization may be made upon an executive officer or 
an agent authorized to receive or accept service. 
W. Va. R. Civ. P. 4(d). Alternatively, service can be 
made upon the Secretary of State of West Virginia 
as statutory attorney- in- fact. W. Va. Code §§31D-
5-504, 56-3-33 (2017). In Bowers v. Wurzburg, 519 
S.E.2d 148 (W. Va. 1999), the court held, in part, that 
to the extent these long-arm statutes conflict with 
the Hague Convention on the Service of Judicial and 
Extrajudicial Documents in Civil or Commercial 
Matters, the state statutes are preempted by fed-
eral law. Id. at syl. pt. 5. In 2008, the West Virginia 
Legislature amended West Virginia Code Section 
31D-15-1510 to its current form, which states that 
in the event the Secretary of State has no address on 
record, he or she is directed to forward the process to 
the address provided on the original process. W. Va. 
Code §31D-15-1510 (2017).

Answer Time
Affirmative defenses must be set forth in the respon-
sive pleading. W. Va. R. Civ. P. 8(c). The responsive 
pleading, or a motion to dismiss under Rule 12(b), 
must be served within 20 days after service of the 
summons and complaint on an individual, or within 
30 days after service on a corporate defendant. W. 
Va. R. Civ. P. 12(a).
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Particularity with which Affirmative 
Defenses Must be Raised
Affirmative defenses must be pled and should be 
raised in the answer. “When a party has mistak-
enly designated a defense as a counterclaim… the 
Court on terms, if justice so requires, shall treat the 
pleading as if there had been a proper designation.” 
W. Va. R. Civ. P. 8(c). In addition, certain defenses, 
including those relating to service of process and 
jurisdiction, must either be raised initially by motion 
or in the responsive pleading or may be waived. W. 
Va. R. Civ. P. 12(b).

Electronic Discovery
The Supreme Court of Appeals of West Virginia has 
not had occasion to address many electronic discov-
ery issues. In State v. Canady, 460 S.E.2d 677 (W. Va. 
1995), however, the court indicated that an e-mail 
message from a company employee to the company’s 
in-house counsel, which summarized the substance 
of a letter from the company’s retained counsel, was 
protected from discovery, because the attorney- client 
privilege applies to the substance of attorney- client 
communications and, in that case, extended to pro-
tect the contents of the e-mail message. Id. at 689.

In State v. Bedell, the Court found that a protec-
tive order issued in litigation arising out of a car 
accident, precluding the automobile insurer, or any 
other entity, from electronically scanning or storing 

the medical records of the injured passenger was 
not justified. 697 S.E.2d 730 (W. Va. 2010). In Bedell, 
the passenger failed to show good cause for such a 
protective order and merely alleged in a conclusory 
manner that electronic storage of her records would 
allow the insurer to disseminate them to third par-
ties and keep them indefinitely in a manner in which 
all of insurer’s employees could access them. Good 
cause was further absent because the passenger 
presented no evidence that the insurer had failed to 
comply with the legislative rule prohibiting insurers 
from disclosing nonpublic personal health informa-
tion without authorization by the individual, nor any 
facts showing a reasonable basis for believing that 
the insurer intended to disseminate her nonpublic 
personal health information without her consent in 
the future. Id. See also W. Va. R. Civ. P. 26.
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