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Restatement (Third) of Torts: 
Products Liability
The Wisconsin Legislature passed tort reform leg-
islation in 2011 that adopted the basic products 
liability principles of the Restatement (Third) of 
Torts. See Wis. Stat. §895.047 (2017). The tort reform 
law became effective for all actions commenced 
after January 31, 2011. To maintain a products lia-
bility action under Wisconsin’s statutory scheme, a 
plaintiff must prove five elements: (1) the product is 
defective because it contains a manufacturing defect, 
a design defect, or contains inadequate warnings or 
instructions, (2) the defective condition rendered 
the product unreasonably dangerous to persons or 
property, (3) the defective condition existed at the 
time the product left the control of the manufacturer, 
(4) the product reached the user or consumer with-
out substantial change in the condition in which it 
was sold, and (5) the defective condition was a cause 
of the plaintiff’s damages. Id.

The principal impact of the 2011 tort reform leg-
islation on Wisconsin products liability law was a 
change in the standard for determining defective 
design. Previously, Wisconsin had held fast to the 
consumer expectation test to determine defects in 
products liability actions. In its place, the tort reform 
law implements the reasonable alternative design 
test from the Restatement (Third) of Torts. Under 
the statutory reasonable alternative design test, 
“[a] product is defective in design if the foreseeable 
risks of harm posed by the product could have been 
reduced or avoided by the adoption of a reasonable 
alternative design by the manufacturer and the 
omission of the alternative design renders the prod-
uct not reasonably safe.” Id.; see also “Proof in Strict 
Liability Actions,” infra.

For the few remaining actions commenced before 
February 1, 2011, Wisconsin continues to follow the 
common- law consumer contemplation test as the 
standard to determine whether a product is defec-

tive. See Green v. Smith & Nephew AHP, Inc., 629 
N.W.2d 727, 741, 752 (Wis. 2001) (expressly refusing 
to adopt §2(b) of the Restatement (Third) and adher-
ing to consumer contemplation test); Horst v. Deere 
& Co., 769 N.W.2d 536, 550 (Wis. 2009) (reaffirming 
consumer contemplation test is standard for all strict 
products liability cases).

Despite not having adopted the Restatement 
(Third) for products liability actions, the Wisconsin 
Supreme Court has relied on other portions of the 
Restatement (Third). It has viewed Section 21 as per-
suasive authority in deciding novel issues regarding 
the economic loss doctrine. See State Farm Mut. 
Auto. Ins. Co. v. Ford Motor Co., 592 N.W.2d 201, 
216 (Wis. 1999) (citing comments a and d); Wausau 
Tile, Inc. v. County Concrete Corp., 593 N.W.2d 445, 
452, 458 (Wis. 1999) (quoting comment e); see also 
“Damage to Property/Product Itself without Bodily 
Injury or Consequential Injury,” infra (discussing eco-
nomic loss doctrine in Wisconsin). It has considered 
Section 18 in enforcing an indemnity agreement for 
strict liability claims. Deminsky v. Arlington Plastics 
Mach., 657 N.W.2d 411, 421–22 (Wis. 2003). It has 
also considered Section 12 in discussing the stan-
dard of care in the context of a profession or trade. 
Dakter v. Cavallino, 866 N.W.2d 656, 668 n.32 (Wis. 
2015) (quoting comment a).

The Wisconsin Supreme Court declined to adopt 
Section 5 of the Restatement (Third) in a case con-
cerning liability of component product manufactur-
ers and sellers because Section 5 was inapplicable to 
the facts of the case. Haase v. Badger Mining Corp., 
682 N.W.2d 389, 395 (Wis. 2004), aff’g in part, rev’g 
in part, 669 N.W.2d 737 (Wis. Ct. App. 2003). In so 
holding, the Wisconsin Supreme Court disagreed 
with the appellate court’s application of Section 5 
and warned that the appellate opinion should not be 
cited for the proposition that Wisconsin has adopted 
Section 5. Id. An appellate court has since relied on 
Section 5, however, in holding that a component 
manufacturer had no duty to warn regarding use of 
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an end- product because the component part itself 
was not defective and the component part manu-
facturer did not participate in the integration of the 
component part into the end- product. See Schreiner 
v. Wieser Concrete Prods., 720 N.W.2d 525, 530 (Wis. 
Ct. App. 2006) (noting that while Wisconsin has not 
specifically adopted Section 5, it is consistent with 
Wisconsin law). Nevertheless, the 2011 tort reform 
legislation bars strict liability claims against sellers 
and distributors of a product unless the plaintiff can 
prove that the manufacturer would be liable for the 
product as defective under the statutory scheme and 
at least one of the following: (a) the seller or distrib-
utor has contractually assumed one of the manu-
facturer’s duties to manufacture, design, or provide 
warnings or instructions with respect to the product, 
(b) neither the manufacturer nor its insurer is sub-
ject to service of process within this state, or (c) a 
court determines that the claimant would be unable 
to enforce a judgment against the manufacturer or 
its insurer. See Wis. Stat. §895.047(2) (2017).

Available Defenses
Assumption of Risk
Wisconsin has effectively abolished assumption of 
risk as a specific defense, at least in respect to con-
duct constituting an implied or tacit assumption 
of the risk. Gilson v. Drees Bros., 120 N.W.2d 63, 67 
(Wis. 1963). Instead, implied assumption of risk 
is now framed in terms of comparative negligence 
principles. Express assumption of risk—defined 
as express consent to exposure to a particular haz-
ard—remains a viable defense. Polsky v. Levine, 243 
N.W.2d 503, 505 (Wis. 1976). Where conduct falls 
short of an express assumption of risk, it may still 
constitute contributory negligence and is subject to 
the comparative negligence statute. Id. The same rule 
applies in strict liability cases, Dippel v. Sciano, 155 
N.W.2d 55, 63 (Wis. 1967), except that for actions 
commenced after January 31, 2011, the applica-
ble statute is Section 895.045(3) of the Wisconsin 
Statutes. See “Comparative Fault/Contributory 
Fault,” infra.

Applying these rules, an appellate court has held 
that where a plaintiff confronts an open and obvious 
danger, it is merely an element to be considered by 
the jury in apportioning negligence, and will not 
completely bar a plaintiff’s recovery. Mohr v. St. Paul 
Fire & Marine Ins. Co., 588 (Wis. Ct. App. 2004) (cit-

ing Rockweit by Donohue v. Senecal, 541 N.W.2d 742 
(Wis. 1995)). See also “Other Defenses,” infra, outlin-
ing a defense in actions commenced after January 31, 
2011 where proof of drug or alcohol use by the plain-
tiff creates a rebuttable presumption that the drug 
use or intoxication, rather than the product, was the 
cause of injury.

Comparative Fault/Contributory Fault
Section 895.045(1) of the Wisconsin Statutes pro-
vides that contributory negligence shall not bar the 
plaintiff’s recovery unless the plaintiff’s negligence 
exceeds the negligence of the person against whom 
recovery is sought and that damages shall be dimin-
ished in proportion to the amount of negligence 
attributable to the person recovering. Comparative 
negligence principles will not reduce a punitive dam-
age award. Tucker v. Marcus, 418 N.W.2d 818, 820–22 
(Wis. 1988).

In non- products liability negligence actions, 
the plaintiff’s negligence is compared against each 
defendant from whom recovery is sought. Reiter v. 
Dyken, 290 N.W.2d 510 (Wis. 1980). The plaintiff 
may recover only where the defendants’ collective 
negligence exceeds the plaintiff’s negligence. A court 
may grant summary judgment for the defendant 
when the plaintiff as a matter of law is at least 51 
percent contributorily negligent. See Jankee v. Clark 
County, 612 N.W.2d 297, 310–11 (Wis. 2000) (holding 
that a plaintiff’s negligence exceeded the defendants’ 
negligence as a matter of law and barring his recov-
ery). Additionally, only a defendant who is found at 
least 51 percent negligent may be held jointly and 
severally liable. See Wis. Stat. §895.045(1) (2017).

In strict products liability actions commenced 
after January 31, 2011, Section 895.045(3) of the 
Wisconsin Statutes applies. See 2011 Wis. Act 2, 
§29. Under that statute, fault is initially apportioned 
between the plaintiff, the defective condition of the 
product, and any other negligent party. Wis. Stat. 
§895.045(3)(a) (2017). If the plaintiff’s fault exceeds 
that attributable to the defective condition of the 
product, the plaintiff cannot recover in strict liabil-
ity. Id. §895.045(3)(b). If the fault of the plaintiff is 
equal to or less than that of the defective condition 
of the product, the plaintiff can recover but recovery 
is diminished by the plaintiff’s percentage of fault. 
Id. §895.045(3)(c). In addition, if there are multiple 
defendants, fault is apportioned among them and 
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any defendant to whom the fact- finder attributes 51 
percent of the total responsibility for the damages 
to the plaintiff is jointly and severally liable. Id. 
§895.045(3)(d). Any defendant less than 51 percent 
responsible for the plaintiff’s damages is severally 
liable for its percentage of responsibility for the 
plaintiff’s damages after subtracting any fault attrib-
utable to the plaintiff. Id.

In strict products liability actions commenced 
before February 1, 2011, comparative negligence 
principles are applicable under Wisconsin decisional 
law. The fault of the plaintiff is compared to that of 
the product’s defective condition, not each defendant 
in the product’s chain of distribution. Fuchsgruber v. 
Custom Accessories, Inc., 628 N.W.2d 833, 841 (Wis. 
2001). If the fault of the plaintiff does not exceed that 
of the product’s defective condition, the plaintiff can 
recover. The fault percentages of multiple defendants 
in the chain of distribution of a product are then 
compared to each other for apportionment purposes. 
Id. Under Fuchsgruber, the joint and several liability 
provisions of Section 895.045(1) do not apply to strict 
liability actions. Id. at 842. Instead, all defendants 
in the chain of distribution of a single product are 
jointly and severally liable regardless of their per-
centage of causal fault. See also “Joint and/or Several 
Liability,” infra.

A plaintiff may be able to sidestep the effect of 
contributory negligence principles where the design 
of the product results in enhancement of the plain-
tiff’s injuries. In Farrell v. John Deere Co., 443 N.W.2d 
50, 59–62 (Wis. 1989), the comparative negligence 
rule was not applied to reduce the damages for the 
plaintiff’s fault for that portion of the plaintiff’s inju-
ries which were found to have been enhanced by the 
lack of a safety device.

Pre-tort-reform Wisconsin law did not address 
whether defendants in separate chains of distri-
bution of multiple products, each alleged to have 
caused injury, may be jointly and severally liable 
with each other.

Seat Belts—Failure to Use
Failure to wear an available safety belt can consti-
tute contributory negligence, reducing the dam-
ages recovered by the plaintiff, if such negligence 
was a cause of those damages. Bentzler v. Braun, 
149 N.W.2d 626, 639–41 (Wis. 1967). For acci-
dents occurring after December 1, 1987, Section 

347.48(2m)(g) of the Wisconsin Statutes provides 
that the reduction of damages for failure to wear an 
available safety belt is limited to 15 percent. Such 
negligence, however, does not extinguish a defen-
dant’s liability because it is not a cause of the acci-
dent. Foley v. W. Allis, 335 N.W.2d 824, 829–30 (Wis. 
1983). The trier of fact is expected to first calculate 
a plaintiff’s damages and a defendant’s liability, 
according to normal comparative negligence princi-
ples and without regard to the seat belt defense. The 
trier of fact is then to determine whether the failure 
to wear a seat belt was a cause of the plaintiff’s dam-
ages, and, if so, the damages previously calculated 
by the percentage of negligence attributed to the 
plaintiff for failing to wear a safety belt are then 
reduced by the percentage attributable to the failure 
to use the seat belt. Id. at 831; Gaertner v. Holcka, 580 
N.W.2d 271, 276 (Wis. 1998).

Expert testimony is always required to establish a 
seat belt defense. Holbach v. Classified Ins. Corp., 455 
N.W.2d 260, 261 (Wis. Ct. App. 1990).

Safety Helmet—Failure to Use
In contrast to the failure to wear a safety belt, Wis-
consin law does not permit a person’s failure to wear 
protective headgear while operating an all- terrain 
vehicle, a utility terrain vehicle, or a snowmobile to 
be used to reduce a damage recovery, unless the per-
son was required to wear the headgear under other 
Wisconsin statutes. Wis. Stat. §895.049 (2017).

Misuse of Product
In actions commenced after January 31, 2011, 
damages against a manufacturer, seller, or distrib-
utor will be reduced by the plaintiff’s contributory 
negligence attributable to the plaintiff’s “misuse, 
alteration, or modification of the product.” Id. 
§895.047(3)(c); see also Wisconsin Jury Instruction—
Civil 3260.1 “Product Liability: Wis. Stat. §895.047.” 
While Section 895.047(3)(c) does not apply to actions 
commenced before February 1, 2011, Wisconsin 
decisional law provides that misuse of a product is 
a factor to be considered in determining contribu-
tory negligence. Morden v. Cont’l AG, 611 N.W.2d 
659, 678 (Wis. 2000); Schuh v. Fox River Tractor Co., 
218 N.W.2d 279, 285 (Wis. 1974). Misuse is relevant 
because a “product must be reasonably used for the 
purpose for which it was manufactured[.]” Dippel v. 
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Sciano, 155 N.W.2d 55, 63–64 (Wis. 1967); see also 
Wisconsin Jury Instruction—Civil 3260 “Strict Lia-
bility: Duty of Manufacturer to Ultimate User” (stat-
ing that to find a manufacturer liable for producing 
an unreasonably dangerous product, the product 
must be used as designed). A manufacturer, however, 
has a duty to anticipate the environment in which 
the product will be used, to “foresee all reasonable 
uses and misuses and the resulting foreseeable dan-
gers” of the product, and to warn against its foresee-
able misuse. Tanner v. Shoupe, 596 N.W.2d 805, 812 
(Wis. Ct. App. 1999); Kozlowski v. John E. Smith’s 
Sons Co., 275 N.W.2d 915, 921 (Wis. 1979).

Unanticipated, Unforeseeable, 
or Unintended Use
“A manufacturer must ‘anticipate the environment 
which is normal for the use of his product.’” Tanner 
v. Shoupe, 596 N.W.2d 805, 812 (Wis. 1999) (quoting 
Kozlowski v. John E. Smith’s Sons Co., 275 N.W.2d 
915, 921 (Wis. 1979)). Accordingly, strict liability 
attaches when a product’s defective condition makes 
it unreasonably dangerous and the product is sold 
without an adequate warning. Wheeler v. Gen. Tire 
& Rubber Co., 419 N.W.2d 331, 336 (Wis. Ct. App. 
1987); Krueger v. Tappan Co., 311 N.W.2d 219, 223 
(Wis. Ct. App. 1981). “‘A manufacturer has the duty 
to warn of dangers inherent in a use not intended 
by the manufacturer if such intended use is reason-
ably foreseeable by the manufacturer.’” Strasser v. 
Transtech Mobile Fleet Serv., 613 N.W.2d 142, 154 
(Wis. 2000) (quoting Wisconsin Jury Instruction—
Civil 3242); see also Krueger, 311 N.W.2d at 223. 
In other words, a warning must be given for any 
hidden dangers associated with a product. Tanner, 
596 N.W.2d at 812. Conversely, if the dangerous use 
could not be anticipated, liability should not attach. 
See Westphal v. E.I. du Pont de Nemours & Co., 531 
N.W.2d 386, 391–92 (Wis. Ct. App. 1995). The issue 
of whether a warning is adequate is for the jury to 
decide. Tanner, 596 N.W.2d at 812.

An unanticipated act or omission of an employer 
might constitute a superseding cause of a plain-
tiff’s injury, but the intervening negligence of the 
employer will not protect the manufacturer from 
liability unless the employer’s acts or omissions were 
unforeseeable. Gracyalny v. Westinghouse Elec. Corp., 
723 F.2d 1311, 1322–23 (7th Cir. 1983) (interpreting 
and applying Wisconsin law).

Alteration of Product
In actions commenced after January 31, 2011, dam-
ages against a manufacturer, seller, or distributor 
shall be reduced by the plaintiff’s contributory neg-
ligence attributable to alteration or modification of 
a product. Wis. Stat. §895.047(3)(c) (2017). This stat-
utory defense does not apply to earlier filed actions, 
but in all strict liability cases the plaintiff must prove 
that the product was in a defective condition when 
it left the possession or control of the seller and that 
the product reached the consumer without substan-
tial and material change to the condition in which it 
was sold. See “Proof in Strict Liability Actions,” infra. 
Therefore, alteration of the product subsequent to its 
sale to a consumer or user is a defense available to 
the manufacturer or seller. Bittner by Bittner v. Am. 
Honda Motor Co., 533 N.W.2d 476, 486 (Wis. 1995); 
Dippel v. Sciano, 155 N.W.2d 55, 63–64 (Wis. 1967). 
“A substantial and material change is a change in the 
design, function, or character of the product linked 
to the accident.” Westphal v. E.I. du Pont de Nemours 
& Co., 531 N.W.2d 386, 390 (Wis. 1995) (quoting 
Glassey v. Cont’l Ins. Co., 500 N.W.2d 295, 301 (Wis. 
1993)); see also Godoy v. E.I. du Pont Nemours & Co., 
768 N.W.2d 674, 688 (Wis. 2009) (explaining that a 
component manufacturer cannot argue that a com-
ponent was changed simply because the component 
was integrated into another product).

Alteration of a product in a manner not sanc-
tioned by the manufacturer is a standard form of 
misuse. See “Misuse of Product,” supra. But when 
a manufacturer and others reasonably expect that 
the purchaser will add components to the product 
to suit its needs, the manufacturer will not be liable 
for injury caused by that modification. Shawver v. 
Roberts Corp., 280 N.W.2d 226, 233 (Wis. 1979). Con-
tribution or indemnity from the party who altered or 
modified the product may be available to the manu-
facturer. Nelson v. L.&J. Press Corp., 223 N.W.2d 607, 
610–11 (Wis. 1974); Mulhern v. Outboard Marine 
Corp., 432 N.W.2d 130, 138 (Wis. Ct. App. 1988). See 
also “Other Defenses,” infra (citing cases related to 
products altered by wear).

Unavoidably Unsafe Products
Wisconsin case law recognizes the unavoidably 
unsafe product defense. See, e.g., Collins v. Eli Lilly 
Co., 342 N.W.2d 37, 51 (Wis. 1984). Thus, if the 
defense can establish that a product is inherently 
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dangerous despite being used in its intended fashion, 
the manufacturer cannot be found liable on products 
liability grounds. See Ransome v. Wis. Elec. Power 
Co., 275 N.W.2d 641, 647 (Wis. 1979); Priske v. Gen. 
Motors Corp., 279 N.W.2d 227, 235–36 (Wis. 1979); 
see also Vincer v. Esther Williams All- Aluminum 
Swimming Pool Co., 230 N.W.2d 794, 799 (Wis. 1975) 
(Wilke, C.J., dissenting) (identifying knives, baseball 
bats, alcohol, and small foreign cars as examples of 
unavoidably unsafe products).

The Wisconsin Supreme Court adopted Restate-
ment (Second) of Torts Section 402A in Dippel 
v. Sciano, 155 N.W.2d 55, 63–64 (Wis. 1967), but 
declined to accept or reject any of the comments 
to that section. Id. at 63. The availability of this 
defense, therefore, depends on the circumstances 
of each case. Although the Priske court approved 
a jury instruction based on comment k to Section 
402A, see Priske, 279 N.W.2d at 235–36, which 
states that unavoidably unsafe products, such as 
drugs, are not unreasonably dangerous so long as 
they are properly prepared and accompanied by 
directions and warnings, see Restatement (Sec-
ond) of Torts §402A cmt. K (1965), the Wisconsin 
Supreme Court refused to apply the defense to the 
drug diethylstilbestrol in Collins, 342 N.W.2d 37. 
Drug companies, as other manufacturers, have a 
duty to produce and market reasonably safe prod-
ucts. If there are exigent circumstances requiring 
the release of a new drug product prior to extensive 
testing, the manufacturer should be able to use the 
unavoidably unsafe product defense. Collins, 342 
N.W.2d at 52. Where, however, there are no circum-
stances that would excuse a drug manufacturer 
from adequately testing the products before they 
are released on the market, the manufacturer could 
be found liable. Id.

In its 2011 tort reform legislation, the Wiscon-
sin Legislature included a defense to strict liability 
actions commenced after January 31, 2011, which 
may be applicable to unavoidably unsafe products. 
The statute provides that the court “shall” dismiss 
the plaintiff’s strict liability claim if the plaintiff’s 
damage was “caused by an inherent characteristic 
of the product that would be recognized by an ordi-
nary person with ordinary knowledge common to 
the community that uses or consumes the product.” 
Wis. Stat. §895.047(3)(d) (2017).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
The open and obvious danger defense may be raised 
in products liability actions sounding in negligence 
or strict liability. The defense applies when the court 
decides, as a matter of law, that the dangerous condi-
tion and the attendant risk would be recognized by a 
reasonable person in the position of the plaintiff. See 
Griebler v. Doughboy Recreational, Inc., 466 N.W.2d 
897, 902–03 (Wis. 1991).

This defense cannot be used to resolve liability 
issues in negligence cases, even where the plaintiff 
engaged in conduct that would be clearly negligent 
or could reasonably be foreseen as subjecting a party 
to high risk. Rather, if an open and obvious danger is 
confronted by the plaintiff, it is merely an element to 
be considered by the jury in apportioning negligence 
and will not operate to totally bar the plaintiff’s 
recovery. Mohr v. St. Paul Fire & Marine Ins. Co., 674 
N.W.2d 576, 588 (Wis. Ct. App. 2003). A dangerous 
condition that is obvious cannot be “unreason-
ably dangerous and defective.” Sumnicht v. Toyota 
Motor Sales, Inc., 360 N.W.2d 2, 16 (Wis. 1984) (“If 
the average consumer would reasonably anticipate 
the dangerous condition of the product and fully 
appreciate the attendant risk of injury, it would not 
be unreasonably dangerous and defective.”); see also 
Pagel v. Marcus Corp., 756 N.W.2d 447, 454 (Wis. Ct. 
App. 2008) (finding no duty to warn regarding water 
attraction in indoor water park because dangerous 
condition was open and obvious).

The strict liability duty to warn is in practice 
nearly the same as the duty to warn imposed by the 
negligence standard. This duty to warn arises when 
the manufacturer should have foreseen that the 
product would be unreasonably dangerous absent 
a warning. Krueger v. Tappan Co., 311 N.W.2d 219, 
222 (Wis. 1981); Flaminio v. Honda Motor Co., 733 
F.2d 463, 466 (7th Cir. 1984). A defendant will not be 
liable where the danger is open and obvious to a rea-
sonably prudent person. See Sumnicht, 360 N.W.2d 
at 16; cf. Godoy v. E.I. du Pont Nemours & Co., 768 
N.W.2d 674, 685 (Wis. 2009) (finding the open and 
obvious danger defense not applicable where “the 
danger is not readily apparent”). Exceptions to this 
defense may exist where the injured person was 
somehow distracted or was unable to avoid the dan-
ger. Griebler, 466 N.W.2d at 899.



6   Products Liability Defenses: A State-by-State Compendium   Wisconsin

For strict liability actions commenced after 
January 31, 2011, the Wisconsin statutory scheme 
provides that “[a] product is defective because of 
inadequate instructions or warnings only if the 
foreseeable risks of harm posed by the product 
could have been reduced or avoided by the provi-
sion of reasonable instructions or warnings by the 
manufacturer and the omission of the instructions 
or warnings renders the product not reasonably 
safe.” Wis. Stat. §895.047(1)(a) (2017). This statutory 
scheme also seems to provide a defense for obviously 
unsafe conditions that are an inherent characteristic 
of the product. The statutory defense provides that 
the court “shall” dismiss the plaintiff’s strict liability 
claim if the plaintiff’s damage was “caused by an 
inherent characteristic of the product that would 
be recognized by an ordinary person with ordinary 
knowledge common to the community that uses or 
consumes the product.” Id. §895.047(3)(d).

Informed Intermediary
Wisconsin appellate courts have not considered the 
learned intermediary defense. Some Wisconsin fed-
eral courts have applied the learned intermediary 
doctrine in diversity cases governed by Wisconsin 
substantive law, see Monson v. Acromed Corp., No. 
96-C-1336, 1999 WL 1133273, at *20 (E.D. Wis. May 
12, 1999), although others have rejected this defense. 
See Peters v. Astrazeneca, LP, 417 F. Supp. 2d 1051, 
1054 (W.D. Wis. 2006) (applying Wisconsin law and 
declining to apply learned intermediary doctrine 
because the court “would not create Wisconsin law 
without some indication that the state’s highest court 
would apply the doctrine if given the opportunity 
to do so”); Lukaszewicz v. Ortho Pharm. Corp., 510 
F. Supp. 961, 963–64 (E.D. Wis.) (concluding that 
the doctrine did not apply because the plaintiff was 
within a class of people protected by a federal statu-
tory duty to warn), amended, 532 F. Supp. 211 (E.D. 
Wis. 1981).

The Wisconsin Court of Appeals, however, has 
adopted the related “sophisticated user” defense to 
claims for negligent failure to warn. Haase v. Badger 
Mining Corp., 669 N.W.2d 737, 744–45 (Wis. Ct. App. 
2003). This defense has its origins in Restatement 
(Second) of Torts Section 388, and provides that a 
manufacturer has no duty to warn if the user knows 
or should know of a product’s potential dangers, 
especially when the user is a professional who should 

be aware of a product’s characteristics. Id. at 743; 
see also Mohr v. St. Paul Fire & Marine Ins. Co., 674 
N.W.2d 576, 584–85 (Wis. Ct. App. 2003) (clarifying 
that the sophisticated user defense extends beyond 
employer- employee situations (like that addressed 
in Haase) and noting that “what the supplier or 
manufacturer had reason to know of the user’s or 
purchaser’s knowledge of the dangers of a product 
affects whether the supplier or manufacturer exer-
cised reasonable care with respect to warnings about 
the product.”).

Sealed Containers
In actions commenced before February 1, 2011, a 
seller may be held strictly liable for a product defect, 
even if the product was sold in an unaltered, sealed 
container. The maker of a component part, or an 
assembler of component parts, who markets the 
whole product as its product may be liable under 
strict liability. This rule may apply even in cases 
where the seller never possessed the product, nor 
participated in the design, construction, manu-
facture, use, or directions for use of the product. 
Thus, anyone in the chain of distribution may be 
held strictly liable. See Comment, Wisconsin Jury 
Instructions—Civil 3260. This is because strict lia-
bility is based not on the violation of any standard 
of care, or any other negligent act, but solely on the 
defective condition of the product. Dippel v. Sciano, 
155 N.W.2d 55, 63 (Wis. 1967).

In actions commenced after January 31, 2011, 
however, a seller or distributor of a product has an 
absolute defense if the seller or distributor received 
the product in a sealed container and had no rea-
sonable opportunity to test or inspect the product. 
Wis. Stat. §895.047(3)(e) (2017). The defense does not 
apply, however, if the manufacturer would be liable 
under Section 895.047(1) of the Wisconsin Statutes 
(see “Proof in Strict Liability Actions,” supra) and if 
either (1) both the manufacturer and its insurer can-
not be served with process in Wisconsin or (2) both 
the manufacturer and its insurer are judgment proof. 
See id. §§895.047(2)(a), (3)(e).

Fault of Others
Employers are immune from liability for personal 
injuries claimed by their employees except through 
the worker’s compensation system. See Wis. Stat. 



Products Liability Defenses: A State-by-State Compendium   Wisconsin   7

§102.03(2) (2017). A plaintiff may maintain an 
action against third-party tortfeasors for a work-
place injury. Id. §102.29. Lacking a common liability 
with an employer, the third-party tortfeasor cannot 
recover contribution from the employer, even though 
the employer was more at fault than the third party. 
Mulder v. Acme- Cleveland Corp., 290 N.W.2d 276 
(Wis. 1980). A third-party tortfeasor may seek con-
tribution from an employer only if the employer 
possesses a second persona completely independent 
from and unrelated to his status as an employer; 
Wisconsin rejects the dual capacity doctrine in favor 
of the dual persona doctrine. Henning v. Gen. Motors 
Assembly Div., 419 N.W.2d 551 (Wis. 1988) (holding 
that third-party owner of trash cube that injured 
city worker could not seek contribution from the city 
because, although the city acted in a capacity other 
than employer when it sold the trash cube to the 
third party, the city did not adopt an entirely differ-
ent persona).

The exclusive remedy of worker’s compensation 
does not bar an employee of a subsidiary corporation 
from bringing suit against the parent corporation as 
a third party, if the parent acts in a role other than 
that of a shareholder. Miller v. Bristol- Myers Co., 
468 N.W.2d 744 (Wis. 1991). Notwithstanding its 
immunity from liability, the employer and any other 
third party who causally contributed to the plain-
tiff’s injuries should be included on the jury verdict 
form, so the jury can consider the negligence of all 
parties to the transaction, whether or not they are 
parties to the lawsuit, and whether or not they can 
be held liable to plaintiff or other tortfeasors either 
by operation of law or because of prior relief. Connar 
v. W. Shore Equip., Inc., 227 N.W.2d 660, 662–63 
(Wis. 1975). If the defendant is not severally liable 
for the plaintiff’s damages (see “Comparative Fault/
Contributory Fault,” supra, see also “Joint and/or 
Several Liability,” infra), the defendant’s liability for 
the plaintiff’s damages are reduced by the fault of the 
third parties, even if the third parties are not parties 
to the action.

Any party settling prior to verdict should also 
be included in the verdict if there is proof that the 
settling party caused the plaintiff’s damages, Pier-
ringer v. Hoger, 124 N.W.2d 106, 111–12 (Wis. 1963), 
as well as parties who are otherwise absent from the 
trial, such as “phantom” drivers in automobile cases. 
Jacobs v. Milwaukee & Suburban Transp. Corp., 165 

N.W.2d 162, 163 (Wis. 1969). Although no Wiscon-
sin appellate decisions have so held, it is accepted 
practice to include parties who are absent because of 
bankruptcy, corporate dissolution, and inability to 
obtain service of process.

Preemption
Federal preemption deprives a state court of subject 
matter jurisdiction over state law claims. Lack of 
subject matter jurisdiction may be raised at any time 
in the proceedings, including for the first time on 
appeal. Moreland Corp. v. Retail Store Emps. Union, 
114 N.W.2d 876, 878 (Wis. 1962).

A Wisconsin appellate court found state strict 
liability and negligence claims federally preempted 
in Dykema v. Volkswagenwerk AG, 525 N.W.2d 754 
(Wis. Ct. App. 1994), in which an injured plaintiff 
sued an automobile manufacturer, alleging failure 
to provide adequate automobile passive restraint 
systems. The court ruled that state claims were pre-
empted by the National Traffic and Motor Vehicle 
Safety Act of 1966 (“the Safety Act”) (subsequently 
revised and recodified at 49 U.S.C. §30103(b)) 
and the standards promulgated pursuant thereto. 
Dykema, 525 N.W.2d at 758 (citing Boyle v. Chrysler 
Corp., 501 N.W.2d 865 (Wis. Ct. App. 1993) (holding 
state claims based on manufacturer’s allegedly defec-
tive design and manufacture of automobiles due 
to lack of air bags or other passive restraints were 
explicitly preempted by the Safety Act and related 
safety standards and the Safety Act implicitly pre-
empted claim based on lack of passive restraints)).

On the other hand, a Wisconsin appellate court 
rejected the federal preemption defense in Derby v. 
Brenner Tank, 522 N.W.2d 274 (Wis. Ct. App. 1994), 
in which an injured plaintiff sued the manufacturer 
of a milk tank trailer, alleging design defects based 
on the manufacturer’s failure to equip the trailer 
with retro- reflected tape. Plaintiff’s state tort claims 
were not preempted by the Safety Act, despite the 
fact that illumination equipment on the trailer was 
in full compliance with federal guidelines. Id. at 275; 
see also Geier v. Am. Honda Motor Co., 529 U.S. 861, 
866 (2000) (defective design action alleging negligent 
failure to equip automobile with driver’s side airbag 
preempted because it conflicted with the DOT side 
airbag standard). In Mulhern v. Outboard Marine 
Corp., 432 N.W.2d 130, 134 (Wis. 1988), the appellate 
court held that the federal Boat Safety Act of 1971 
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did not preempt a plaintiff’s strict liability claim 
against a marine motor manufacturer because the 
federal statute and regulations promulgated pursu-
ant thereto set forth only minimum safety standards 
and did not expressly preempt state tort law.

These Wisconsin decisions must be read in light of 
various federal cases on preemption. In Freightliner 
Corp. v. Myrick, 514 U.S. 280 (1995), for example, the 
Court held that state negligent design claims against 
a tractor- trailer manufacturer based on the absence 
of an anti- lock brake system were not preempted by 
the Safety Act. Federal law did not expressly preempt 
these claims, nor did it impliedly preempt the claims 
because (1) no federal standard addressed the brak-
ing system and thus there was no conflict between 
state and federal law, and (2) a liability finding would 
not undermine any federal objective or purpose with 
respect to the anti- lock brake system devices. See id. 
at 289–90; see also Williamson v. Mazda Motor of 
Am., Inc., 562 U.S. 323 (2011) (state claims not pre-
empted under different Safety Act regulation).

In contrast, in the case Estate of LeMay v. Eli Lilly 
& Co., 881 F. Supp. 428 (E.D. Wis. 1995), a Wisconsin 
federal court held that state negligence and strict 
liability claims based on the alleged malfunction 
of lead wires connecting an Automatic Implantable 
Cardio Defibrillator to the deceased’s heart were 
expressly preempted by the 2012 Medical Devices 
Amendment to the Federal Food, Drug and Cosmetic 
Act (FDCA), 21 U.S.C. §360c et seq. (except the neg-
ligent manufacture claim, which was not preempted 
because the plaintiffs alleged the manufacturer did 
not comply with FDA regulations). This decision 
must be examined in light of Medtronic, Inc. v. 
Lohr, 518 U.S. 470 (1996), where the United States 
Supreme Court held negligent design, negligent 
manufacture, and failure to warn claims based on 
an allegedly defective pacemaker lead, that had been 
approved under the Medical Device Amendments 
as a device substantially similar to devices already 
on the market, were not preempted by the FDCA’s 
preemption clause, 21 U.S.C. §360k. Lohr, 518 U.S. 
at 492–502; see also Garross v. Medtronic, Inc., 77 F. 
Supp. 3d 809, 814 (E.D. Wis. 2015) (“there is a gap 
through which plaintiff’s state law claims must fit if 
they are to escape express and implied preemption: 
The plaintiff must be suing for conduct that violates 
the Food, Drug, and Cosmetic Act… but the plaintiff 
must not be suing because the conduct violates the 

Food, Drug, and Cosmetic Act….” (emphasis in orig-
inal)); Peters v. Astrazeneca, LP, 417 F. Supp. 2d 1051, 
1055–56 (W.D. Wis. 2006) (products liability claims 
relating to acid reflux medication not preempted by 
FDCA); Cali v. Danek Med., Inc., 24 F. Supp. 2d 941, 
953 (W.D. Wis. 1998) (FDCA would not preempt 
claim of civil conspiracy to violate FDA regulations).

Conversely, the Supreme Court decided in Riegel 
v. Medtronic, Inc., 552 U.S. 312 (2008), that state 
tort claims based on an allegedly defective balloon 
catheter that had received device- specific premarket 
approval by the FDA were preempted under 21 U.S.C. 
§360k. Id. at 322–23 (finding premarket approval, as 
opposed to substantial- equivalence review at issue in 
Lohr, to be a federal “requirement” under §360k(a)
(1)); see also Blunt v. Medtronic, Inc., 760 N.W.2d 396, 
398–99 (Wis. 2009) (following Riegel and holding 
that the plaintiff’s state tort claims were preempted).

Wisconsin precedent addressing preemption in 
other contexts includes Gorton v. Am. Cyanamid 
Co., 533 N.W.2d 746, 756 (Wis. 1995), where the Wis-
consin Supreme Court followed Cipollone v. Liggett 
Grp., 505 U.S. 504 (1992), and held that a farmer’s 
claim for negligent misrepresentation based on crop 
loss allegedly caused by defective pesticide was not 
preempted by the Federal Insecticide, Fungicide, 
and Rodenticide Act (FIFRA). See also Bates v. Dow 
Agrosciences L.L.C., 544 U.S. 431 (2005) (holding that 
FIFRA did not preempt state claims and abrogating 
Kuiper v. Am. Cyanamid Co., 131 F.3d 656 (7th Cir. 
1997), which declined to follow Gorton); Richardson 
v. R.J. Reynolds Tobacco Co., 578 F. Supp. 2d 1073, 
1078 (E.D. Wis. 2008) (no preemption by FIFRA 
because claims related to defective condition of cig-
arettes, rather than advertising and promotion of 
cigarettes). A Wisconsin appellate court in Patrick 
Fur Farm, Inc. v. United Vaccines, Inc., 703 N.W.2d 
707 (Wis. Ct. App. 2005), held that state claims were 
preempted by the Viruses, Serums, Toxins, Antitox-
ins and Analogous Products Act. Accord Cooper v. 
United Vaccines, Inc., 117 F. Supp. 2d 864 (E.D. Wis. 
2000). Finally, the Wisconsin Court of Appeals held 
in Union Pac. R.R. Co. v. Motive Equip., Inc., 714 
N.W.2d 232 (Wis. Ct. App. 2006), that when a claim 
is preempted by federal law, contribution claims 
arising from the underlying claim are likewise 
preempted. Id. at 236 (citing Napier v. Atl. C.L.R. 
Co., 272 U.S. 605, 611 (1926)), which held that the 
Locomotive Inspection Act, 49 U.S.C. §§20701–703 
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preempts “the design, construction and the material 
of every part of the locomotive and tender and of 
all appurtenances”).

Compliance with Standards
In actions commenced after January 31, 2011, com-
pliance with standards adopted or approved by a 
federal or state law or agency creates a rebuttable 
presumption that the product is not defective. Wis. 
Stat. §895.047(3)(b) (2017). While Section 895.047(3)
(b) does not apply to actions commenced before 
February 1, 2011, under Wisconsin case law, “[c]
ompliance with industry custom is evidence of due 
care, but is not conclusive of it.” Fischer v. Cleveland 
Punch & Shear Works Co., 280 N.W.2d 280, 286 (Wis. 
1979). Conversely, “[a]lthough nonconformance with 
industry custom is not conclusive proof of failure 
to exercise ordinary care,” such nonconformance 
“does provide evidence to the jury about whether the 
defendant reasonably could have done something to 
prevent the harm.” Morden v. Cont’l AG, 611 N.W.2d 
659, 675 (Wis. 2000). Moreover, a reconditioner of a 
product has no duty to bring the machines it recon-
ditions into compliance with the safety standards 
then in effect so long as the reconditioner does not 
claim that it will bring the machine into compliance 
and is not requested to do so by the owner. Rolph 
v. EBI Cos., 464 N.W.2d 667, 669 (Wis. 1991); but 
see Strasser v. Transtech Mobile Fleet Servs., Inc., 
613 N.W.2d 142, 152–53 (Wis. 2000) (stating that 
Transtech was not “functionally” a reconditioner 
because he created new ladders, and, consequently, 
had a duty of care beyond merely restoring and reno-
vating the ladders).

Evidence of compliance with industry custom 
and usage is admissible as a defense in negligence 
cases. Werlein v. Milwaukee. E.R. & T. Co., 66 N.W.2d 
185 (Wis. 1954). Like compliance with industry 
standards, this is not a complete defense, but merely 
evidence of due care that may be considered by the 
fact-finder. Marsh Wood Prods. Co. v. Babcock & Wil-
cox Co., 240 N.W. 392, 396 (Wis. 1932).

Evidence of industry custom was introduced to 
prove a design defect in Sumnicht v. Toyota Motor 
Sales, Inc., 360 N.W.2d 2, 17 (Wis. 1984), and to 
defend against a claim of defective design in Priske v. 
Gen. Motors Corp., 279 N.W.2d 227, 234 (Wis. 1979) 
(compliance with Society of American Engineers 
standards). The application of this defense has been 

limited, however, to the defendant’s manufacture 
of the product. See Shawver v. Roberts Corp., 280 
N.W.2d 226, 232 (Wis.1979) (finding that evidence 
of industry custom regarding installation of safety 
devices at a subsequent stage in the manufacturing 
process was irrelevant to whether product manufac-
tured by defendant was unreasonably dangerous).

Government Contractor Defense
Based on the government contractor defense, in 
Oliver v. Oshkosh Truck Corp., 911 F. Supp. 1161 (E.D. 
Wis. 1996), a Wisconsin federal district court dis-
missed a plaintiff’s design defect and failure to warn 
claims against a truck manufacturer for the Marine 
Corps. Relying on Boyle v. United Techs. Corp., 487 
U.S. 500, 512 (1988), the court found that liability 
for design defects in military equipment cannot be 
imposed under state law, where: (1) the United States 
approved reasonably precise specifications; (2) the 
equipment conformed to those specifications; and 
(3) the manufacturer or supplier warned the United 
States about the dangers in using the equipment that 
were known to the supplier but not to the United 
States. See Oliver, 911 F. Supp. at 1169–81. The gov-
ernment contractor defense also would bar failure to 
warn claims where: (1) the defendant- contractor sub-
mitted proposed warnings; (2) the United States sub-
sequently substantially approved such warnings; and 
(3) the product conformed to the warnings. Id. at 
1181–84. Further, in Johnson v. Grumman Corp., 806 
F. Supp. 212, 213 (W.D. Wis. 1992), a Wisconsin fed-
eral district court held that the government contrac-
tor defense extends beyond military contractors and 
products to include contractors who provide civilian 
products to civilian governmental agency entities.

State-of-the-Art
State-of-the-art evidence is one of the factors to 
consider in determining if a product is unreasonably 
dangerous. Sumnicht v. Toyota Motor Sales, Inc., 360 
N.W.2d 2, 17 (Wis. 1984). Depending on the nature 
of the product, there may be a duty for the manufac-
turer to regularly warn about safety upgrades to its 
product to conform the product to the state-of-the-
art. Kozlowski v. John E. Smith’s Sons Co., 275 N.W.2d 
915, 923 (Wis. 1979). See also Priske v. Gen. Motors 
Corp., 279 N.W.2d 227 (Wis. 1979), discussed in 
“Unavoidably Unsafe Products,” supra.
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Privity of Contract
Privity of contract is a requirement for a breach of 
warranty claim. Northridge Co. v. W.R. Grace & Co., 
471 N.W.2d 179, 187 n.15 (Wis. 1991); Wisconsin 
Jury Instructions—Civil 3200. In a products liabil-
ity action based on a negligence or strict liability 
theory, however, the defense of privity of contract is 
not available. Austin v. Ford Motor Co., 273 N.W.2d 
233, 240 (Wis. 1979); Greiten v. La. Dow, 235 N.W.2d 
677, 683 (Wis. 1975) (concurring opinion); Dippel v. 
Sciano, 155 N.W.2d 55, 63 (Wis. 1967); Smith v. Atco 
Co., 94 N.W.2d 697, 704 (Wis. 1959).

Disclaimers of Liability
In a products liability action based on a breach of 
warranty theory, a buyer’s claims against a man-
ufacturer may be barred by an effective warranty 
disclaimer. A warranty disclaimer may be either oral 
or written. Wis. Stat. §402.316 (2017). In Twin Disc, 
Inc. v. Big Bud Tractor, Inc., 772 F.2d 1329, 1334–35 
(7th Cir. 1985), the Seventh Circuit held that under 
Wisconsin law a warranty disclaimer, contained in 
acknowledgment orders but not in the offer, was a 
term accepted by the buyer and thus became part 
of the contract. See also Wis. Power & Light Co. v. 
Westinghouse Elec. Corp., 645 F. Supp. 1129, 1138 
(W.D. Wis. 1986), aff’d, 830 F.2d 1405 (7th Cir. 1987). 
A cause of action for breach of implied warranty is 
inappropriate where a plaintiff brings a products 
liability action based on strict liability theory. There-
fore, the disclaimer defense is generally not available 
where a tort remedy is sought. Austin v. Ford Motor 
Co., 273 N.W.2d 233, 240 (Wis. 1979).

Failure to Mitigate Damages
Failure to mitigate damages is an affirmative defense 
of general applicability to causes of action in Wis-
consin. Wis. Stat. §802.02(3) (2017); see Kersten v. 
H.C. Prange Co., 520 N.W.2d 99, 106 (Wis. Ct. App. 
1994). The injured plaintiff is required to use “rea-
sonable means under the circumstances to avoid 
or minimize the damages.” Peterson v. Cornerstone 
Prop. Dev., L.L.C., 720 N.W.2d 716, 731 (Wis. Ct. 
App. 2006). If the “effort, risk, sacrifice, or expense” 
is such that a reasonable person might decline to 
incur it, full recovery is not barred. Kuhlman, Inc. 
v. G. Heileman Brewing Co., 266 N.W.2d 382, 384 
(Wis. 1978); see Valiga v. Nat’l Food Co., 206 N.W.2d 

377, 384 (Wis. 1973) (the test is whether a party’s 
attempts to mitigate were reasonable under the cir-
cumstances). The failure to mitigate defense must be 
raised in the defendant’s answer to the complaint, 
Lobermeier v. Gen. Tel. Co., 349 N.W.2d 466, 475 
(Wis. 1984), or it is deemed waived, Sprecher v. 
Weston’s Bar, Inc., 253 N.W.2d 493, 502 (Wis. 1977). 
When the defense is properly raised, the burden of 
proving failure to mitigate is upon the party assert-
ing the defense. Kuhlman, Inc., 266 N.W.2d at 384.

Damage to Property/Product Itself without 
Bodily Injury or Consequential Injury
Wisconsin has adopted the economic loss doctrine, 
which directs that a party may not maintain a prod-
ucts liability claim in negligence, strict liability, or 
other form of tort theory if the party has suffered 
only economic loss. Daanen & Janssen v. Cedara-
pids, Inc., 573 N.W.2d 842, 844–45 (Wis. 1998). 
“Economic loss” has been defined as “damage to a 
product itself or monetary loss caused by the defec-
tive product, which does not cause personal injury 
or damage to other property,” id. at 845, as well as 
“damages resulting from inadequate value because 
the product is inferior and does not work for the gen-
eral purposes for which it was… sold, ” Kaloti Enters. 
v. Kellogg Sales Co., 699 N.W.2d 205, 216 (Wis. 2005) 
(citation omitted).

The economic loss doctrine is generally based 
upon three policy principles, none of which if 
affected by the presence or absence of contractual 
privity between the parties: (1) to maintain the fun-
damental distinction between tort law and contract 
law; (2) to protect commercial parties’ freedom 
to allocate economic risk by contract; and (3) to 
encourage the party best situated to assess the risk 
economic loss, the commercial purchaser, to assume, 
allocate, or insure against that risk. Daanen & Jans-
sen, 573 N.W.2d at 846. The economic loss doctrine 
thus applies even if the plaintiff does not have a 
contractual remedy for the alleged product defect. 
Id. While this doctrine continues to evolve in Wis-
consin, it has been applied to bar tort claims in many 
contexts, including construction contracts. See 1325 
N. Van Buren, L.L.C. v. T-3 Grp., Ltd., 716 N.W.2d 
822, 836 (Wis. 2006); see generally Linden v. Cascade 
Stone Co., 699 N.W.2d 189 (Wis. 2005), and the sale 
of real estate, see Van Lare v. Vogt, Inc., 683 N.W.2d 
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46, 52 (Wis. 2004) (commercial); Below v. Norton, 
751 N.W.2d 351, 358 (Wis. 2008) (residential).

Wisconsin recognizes several exceptions to the 
economic loss doctrine. The doctrine does not apply 
when the product at issue is inherently dangerous, 
such as asbestos. Northridge Co. v. W.R. Grace & Co., 
471 N.W.2d 179, 183–87 (Wis. 1991). This exception 
has been narrowly construed, and Wisconsin has not 
created a broader “public safety” exception for the 
sale of products that could have dangerous applica-
tions. Wausau Tile, Inc. v. County Concrete Corp., 593 
N.W.2d 445, 449 (Wis. 1999).

The economic loss doctrine does not apply to con-
tracts for the provision of services. Ins. Co. of N. Am. 
v. Cease Elec. Inc., 688 N.W.2d 462, 469 (Wis. 2004); 
see also Milwaukee Partners v. Collins Eng’rs, Inc., 
485 N.W.2d 274, 277 (Wis. Ct. App. 1992) (holding 
doctrine does not apply to claims against profession-
als like engineers). When a contract encompasses 
both products and services, the predominant pur-
pose test is used to determine whether the contract is 
predominantly for goods or for services. Linden, 699 
N.W.2d at 193; see also 1325 N. Van Buren, L.L.C., 716 
N.W.2d at 834.

The doctrine also does not apply to claims based 
on damage to “other property”—i.e., property 
other than the product itself. Wausau Tile, Inc., 
593 N.W.2d at 451. Two tests are used to determine 
whether property is “other property” for purposes of 
the economic loss doctrine: the “integrated system” 
test, see Grams v. Milk Prods., Inc., 699 N.W.2d 167, 
174–75 (Wis. 2005); and the “disappointed expecta-
tions” test, see id. at 176–78; see generally Indus. Risk 
Insurers v. Am. Eng’g Testing, Inc., 769 N.W.2d 82 
(Wis. Ct. App. 2009) (applying both tests).

The economic loss doctrine may not apply in 
the context of fraud in the inducement if a plaintiff 
shows that (1) there was an intentional misrepresen-
tation, (2) the misrepresentation occurred before the 
contract was formed, and (3) “‘the fraud [was] extra-
neous to, rather than interwoven with, the contract.’” 
Kaloti Enters., 699 N.W.2d at 219; see also Tietsworth 
v. Harley- Davidson, Inc., 677 N.W.2d 233, 241 (Wis. 
2004) (economic loss doctrine barred action where 
fraud alleged plainly pertained to character and 
quality of goods that were the subject matter of pur-
chase contract and buyer had contract remedies). 
“Stated another way, the third requirement means 
the fraud concerns matters whose risk and respon-

sibility did not relate to the quality or the character-
istics of the goods for which the parties contracted 
or otherwise involved performance of the contract.” 
Wickenhauser v. Lehtinen, 734 N.W.2d 855, 869 (Wis. 
2007) (internal quotation marks omitted).

A Wisconsin federal court has stated that “the 
meaning of economic loss is a policy question that 
cannot be answered by applying a rigid formula,” 
and emphasized that the “overarching question in 
any case involving [the doctrine] is whether contract 
law adequately protects against the risks at issue in 
the case and whether it is more appropriate for the 
buyer or the seller to bear a particular loss.” Superl 
Sequoia Ltd. v. C.W. Carlson Co., Inc., 535 F. Supp. 2d 
931, 935 (W.D. Wis. 2008).

Statutes of Limitation
An action based on personal injury or wrongful 
death must be brought within three years of accrual 
of the cause of action. Wis. Stat. §893.54 (2017). 
An action for damage to property must be brought 
within six years. Id. §893.52. Actions for contribu-
tion against joint tortfeasors must be commenced 
within one year from the date of an excess payment 
to the claimant. Id. §893.92.

Wisconsin follows the discovery rule for the 
accrual of a cause of action. A cause of action 
will not accrue until the plaintiff discovers, or in 
the exercise of reasonable diligence should have 
discovered, the fact of injury and that the injury 
was probably caused by the defendant’s conduct 
or product. Kolpin v. Pioneer Power & Light Co., 
469 N.W.2d 595, 602 (Wis. 1991); Borello v. U.S. 
Oil Co., 388 N.W.2d 140, 144 (Wis. 1986); see also 
Forst v. Smithkline Beecham Corp., 602 F. Supp. 2d 
960, 964–66 (E.D. Wis. 2009) (denying summary 
judgment where plaintiff’s action was filed one 
month after the statute of limitations appeared to 
have expired because there was a genuine issue of 
material fact regarding when the plaintiff identified 
or should have identified defendant’s drug as the 
cause of plaintiff’s suicide- attempt); Christ v. Exxon 
Mobil Corp., 866 N.W.2d 602 (Wis. 2015) (holding 
that the discovery rule applies in survival and 
wrongful death actions and accrual of the cause 
of action can be based upon knowledge of relevant 
third parties, such as the beneficiaries of a wrong-
ful death action or the personal representative in a 
wrongful death action).
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The limitation period may be extended for minors 
until two years after attainment of majority (i.e., 
until twentieth birthday), and may be extended for 
the mentally ill until two years “after the disability 
ceases” (but not more than five years total), Wis. 
Stat. §893.16 (2017). The limitation period may also 
be extended by advanced payments of damages, for 
up to three years. Id. §893.12.

Wisconsin borrows foreign limitations periods 
for foreign causes of action brought in Wisconsin 
courts. Id. §893.07(1). Claims against governmental 
bodies, officers, agents, or employees have special 
rules (including requirements for pre-suit notice) 
and limitation periods. See id. §893.80; Colby v. 
Columbia County, 550 N.W.2d 124, 130–31 (Wis. 
1996) (discussing Wisconsin’s pre-suit notice- of- 
claim requirement for claims against governmen-
tal bodies).

Statutes of Repose
A 15-year statute of repose is in effect for all strict 
products liability actions commenced after January 
31, 2011 unless the manufacturer makes a specific 
representation that the product will last for more 
than 15 years. Wis. Stat. §895.047(5) (2017).

Effective for actions filed at any time, Section 
893.89 of the Wisconsin Statutes prescribes a lim-
itation period for claims arising out of defects in 
improvements to real property brought against the 
owner or occupier of the property or against any per-
son involved in the improvement for a period of ten 
years from the date of substantial completion of the 
improvement. This limitation period applies when a 
product is a permanent addition to real property that 
enhances its capital value, involved the expenditure 
of labor or money, and was designed to make the 
property more useful or valuable. Kohn v. Darlington 
Cmty. Sch., 698 N.W.2d 794, 800, 805 (Wis. 2005).

Wisconsin’s limitations borrowing statute applies 
to foreign states’ statutes of repose. Wenke v. Gehl 
Co., 682 N.W.2d 405, 430 (Wis. 2004), overruling 
Leverence v. U.S. Fid. & Guar., 462 N.W.2d 218 (Wis. 
Ct. App. 1990) (holding that Wisconsin’s borrowing 
statute applies to statutes of limitation but not stat-
utes of repose).

Useful Safe Life
This defense has not been recognized in Wisconsin.

Other Defenses
A common law defense available to a manufacturer 
or seller is the natural wear of a product. Ransome 
v. Wis. Elec. Power Co., 275 N.W.2d 641, 647 (Wis. 
1979). This rule is based on the concept that some 
products naturally wear out in such a manner as to 
render them unsafe. Dippel v. Sciano, 155 N.W.2d 55, 
63–64 (Wis. 1967).

A seller of used goods will not be held strictly 
liable for defects which arose while an obviously old 
and worn product was in the hands of an unknown 
previous owner. Burrows v. Follett & Leach, Inc., 340 
N.W.2d 485, 491–92 (Wis. 1983). A seller of a used 
item, however, may be liable if the product was not 
worn, damaged, or altered, and the seller was in the 
business of selling such products. See generally Nel-
son v. Nelson Hardware, 467 N.W.2d 518 (Wis. 1991).

A party that reconditions a product may not be 
held strictly liable provided it does not manufacture, 
distribute, or sell the products it reconditions. Like-
wise, a reconditioner has no duty under ordinary 
negligence principles to ensure that the products 
it reconditions comply with applicable safety stan-
dards as long as the reconditioner does not hold 
itself out to do so and is not requested to do so by the 
product’s owner. Rolph v. EBI Cos., 464 N.W.2d 667, 
668–69 (Wis. 1991).

A manufacturer of a product cannot be strictly 
liable to a plaintiff who suffers a rare or idiosyncratic 
allergic reaction to a product; nor can the manufac-
turer or a seller of such a product be held liable for 
negligently failing to warn of the product’s dangers. 
Adelman- Tremblay v. Jewel Cos., 859 F.2d 517, 521–24 
(7th Cir. 1988) (applying Wisconsin law and hold-
ing that defendant had no duty to warn of potential 
allergic reaction because Wisconsin would likely 
follow general failure to warn principles recognized 
in other states); Mountain v. Procter & Gamble Co., 
312 F. Supp. 534, 536–37 (E.D. Wis. 1970) (hold-
ing that the defendants could not be held strictly 
liable for failure to warn of rare allergic reaction, 
based upon Wisconsin’s adoption of Restatement 
(Second) of Torts §402A). In order to prove that an 
allergy- causing product is unreasonably dangerous, 
a plaintiff must prove that that product contains an 
ingredient that can cause an allergic reaction in a 
substantial number of consumers, and that the ordi-
nary consumer is unaware that this ingredient can 
cause an allergic reaction in a substantial number of 
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consumers. Green v. Smith & Nephew AHP, Inc., 629 
N.W.2d 727, 754 (Wis. 2001).

A manufacturer, seller, or lessor may be held 
strictly liable for injuries caused by a defective 
product only if that product leaves the control of the 
manufacturer, seller, or lessor and is in the posses-
sion and control of the consumer or lessee. Cook by 
Cook v. Gran-Aire, Inc., 513 N.W.2d 652, 653 (Wis. Ct. 
App. 1994).

In actions commenced after January 31, 2011, if a 
defendant proves by clear and convincing evidence 
that at the time of the alleged injury the plaintiff was 
under the influence of drugs or alcohol, a rebuttable 
presumption arises that the plaintiff’s intoxication 
or drug use was the cause of the plaintiff’s injury. See 
Wis. Stat. §895.047(3)(a) (2017).

Further, in actions commenced after January 31, 
2011, it is an absolute defense if the plaintiff’s injury 
was “caused by an inherent characteristic of the 
product that would be recognized by an ordinary 
person with ordinary knowledge common to the 
community that uses or consumes the product.” Id. 
§895.047(3)(d).

Damages and Joint Liability
Compensatory Damages
Recoverability

A Wisconsin plaintiff bringing a products liability 
action may recover damages for past and future 
pain, suffering and disability. Wisconsin Jury 
Instructions—Civil 1750.2; Coryell v. Conn, 276 
N.W.2d 723, 726 (Wis. 1979); Bourassa v. Gateway 
Erectors, Inc., 194 N.W.2d 602, 607 (Wis. 1972). A 
plaintiff may also recover for lost wages, Bach v. 
Liberty Mut. Fire Ins. Co., 152 N.W.2d 911, 918 (Wis. 
1967), for the impairment of future earning capacity, 
Fischer v. Cleveland Punch & Shear Works Co., 280 
N.W.2d 280, 287–88 (Wis. 1979), for past medical 
and hospital expenses, Fouse v. Persons, 259 N.W.2d 
92, 95 (Wis. 1977), and for future medical and hospi-
tal expenses, Redepenning v. Dore, 201 N.W.2d 580, 
585–86 (Wis. 1972).

Recovery of medical expenses is subject to the 
rights of a subrogated health insurance carrier or 
care provider who must be joined as a party pursu-
ant to Section 803.03 of the Wisconsin Statutes. In 
many instances, however, subrogation is allowed 
only when the insured is first “made whole” through 

its recovery from the tortfeasor. Rimes v. State Farm 
Mut. Auto. Ins. Co., 316 N.W.2d 348 (Wis. 1982). 
Nevertheless, a plaintiff is entitled to recover the 
full reasonable value of medical expenses caused by 
the defendant, regardless of the amount of expenses 
actually paid by the plaintiff and any health insurer. 
Leitinger v. DBart, Inc., 736 N.W.2d 1, 7 (Wis. 2007). 
Evidence of the amount actually paid by an insurer 
is not admissible to prove the reasonable value of 
those medical expenses. Id. at 19.

With respect to damages for future losses result-
ing from accidental injury, a jury may consider infla-
tion as a factor, but may not consider inflation as a 
factor when determining past loss of earning capac-
ity. Maskrey v. Volkswagenwerk AG., 370 N.W.2d 815, 
826 (Wis. Ct. App. 1985).

A parent may recover damages for the loss of a 
child’s society and companionship, Korth v. Am. 
Family Ins. Co., 340 N.W.2d 494, 496 (Wis. 1983), 
and for hospital and medical expenses incurred by 
the parent as a result of the child’s injury, Sulkow-
ski v. Schaefer, 143 N.W.2d 512, 515 (Wis. 1966). A 
parent also may recover for an injured child’s past 
and future earnings and for the reasonable value 
of the services the child was capable of rendering. 
Webster v. Krembs, 282 N.W. 564, 567 (Wis. 1939). A 
parent’s recovery is available, however, only for those 
damages sustained while the child is a minor. Wells 
by Jeske v. Mount Sinai Med. Ctr., 515 N.W.2d 705 
(Wis. 1994).

A minor child may recover for the deprivation of 
“shared experiences,” loss of care, society, compan-
ionship, protection, training, and guidance of a par-
ent due to the negligent act of a third party. Theama 
v. Kenosha, 1344 N.W.2d, 513, 518 (Wis. 1984).

In Wisconsin wrongful death actions, any per-
son entitled to recovery may obtain all damages for 
pecuniary injury. Wis. Stat. §895.04(4) (2017). “Pecu-
niary injury” means “a loss of any benefit which the 
beneficiary would have received from the decedent 
if the decedent had lived.” Holt v. State Farm Fire 
& Cas. Co., 444 N.W.2d 453, 455 (Wis. 1989). Thus, 
“pecuniary injury” encompasses many elements 
beyond a decedent’s actual earnings. Wolfe v. Briggs, 
50 N.W.2d 680, 683 (Wis. 1952); Maloney v. Wis. 
Power, Light & Heat Co., 193 N.W. 399 (Wis. 1923). 
A surviving spouse, child, parent, or minor sibling 
of a decedent may recover loss of society and com-
panionship damages, although these non- economic 
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damages are currently capped at $500,000 for a 
deceased minor and $350,000 for a deceased adult. 
Wis. Stat. §895.04(4) (2017). In addition, either the 
personal representative or the statutorily designated 
survivor may recover reasonable costs of medical 
and funeral expenses. Id. §895.04(5). Parents may 
recover damages for the wrongful death of a child. 
Bump v. Voights, 249 N.W. 508, 510 (Wis. 1933) 
(adult child); McGonegle v. Wis. Gas & Elec. Co., 
190 N.W. 471 (Wis. 1922) (minor child); Wis. Stat. 
§895.04(4) (2017) (allowing damages for loss of soci-
ety and companionship).

Limitations

In a wrongful death action, recovery for loss of soci-
ety and companionship is capped at $500,000 for a 
deceased minor and $350,000 for a deceased adult. 
Wis. Stat. §895.04(4) (2017). This statute does not 
limit recovery for pecuniary loss. Damages based on 
a tort claim against a governmental body are limited 
to $50,000. Id. §893.80(3) (but damages against a 
governmental body based on an automobile accident 
case are subject to an increased limit of $250,000).

Punitive Damages

Insurability

It is not against Wisconsin public policy to insure 
against punitive damages. Where the language of the 
policy is broad enough to include coverage of puni-
tive damages and does not specifically exclude cover-
age, the court will find in favor of coverage. Brown v. 
Maxey, 369 N.W.2d 677 (Wis. 1985).

Recoverability

Punitive damages are recoverable in both strict lia-
bility and negligence actions. Wangen v. Ford Motor 
Co., 294 N.W.2d 437, 444–48 (Wis. 1980).

Limitations

In actions commenced after May 16, 1995, a plaintiff 
may recover punitive damages “if evidence is sub-
mitted showing that the defendant acted maliciously 
toward the plaintiff or in an intentional disregard 
of the rights of the plaintiff.” Wis. Stat. §895.043(3) 
(2017). If the plaintiff establishes a prima facie case 
for punitive damages, the plaintiff may introduce 
evidence of the defendant’s wealth and the judge 
shall submit to the jury a special verdict as to puni-

tive damages. Id. §895.043(4). Joint and several 
liability does not apply to punitive damages. Id. 
§895.043(5).

The proof required in order to recover punitive 
damages can be satisfied in one of two ways. First, 
the plaintiff can prove that the defendant acted mali-
ciously toward the plaintiff. Second, the plaintiff can 
prove that the defendant intentionally disregarded 
the plaintiff’s rights. The Wisconsin Supreme Court 
has held that a person intentionally disregards the 
rights of the plaintiff when the person acts with 
a purpose to disregard the plaintiff’s rights, or is 
aware that the act is substantially certain to result in 
the disregard of a person’s rights. The act must also 
actually disregard the plaintiff’s rights and must be 
sufficiently aggravated to justify punitive damages. 
Wischer v. Mitsubishi Heavy Indus. Am., Inc., 694 
N.W.2d 320, 329 (Wis. 2005); Strenke v. Hogner, 694 
N.W.2d 296, 304–05 (Wis. 2005).

In all actions commenced after January 31, 
2011, punitive damages are capped at the greater of 
$200,000 or twice compensatory damages. Wis. Stat. 
§895.043(6) (2017).

In actions commenced before May 17, 1995, puni-
tive damages were governed by case law. That law 
established that the plaintiff must prove that the 
defendant’s conduct was “outrageous,” i.e., that the 
defendant acted maliciously or in willful or reckless 
disregard of plaintiff’s rights. Proof of outrageous 
conduct must be by clear and convincing evidence. 
Punitive damages cannot be awarded in products 
liability cases unless compensatory damages are 
first awarded.

Punitive damages are not a matter of right, can 
never be too low, and will be reduced by the court 
if excessive. Punitive damages cannot be awarded 
in wrongful death actions brought under Section 
895.04 of the Wisconsin Statutes. Wangen v. Ford 
Motor Co., 294 N.W.2d 437, 464–65 (Wis. 1980).

Contribution
There are three prerequisites to a claim for contribu-
tion in tort cases: (1) both parties must be joint non- 
intentional tortfeasors; (2) they must have common 
liability to the same person because of such wrong-
doing; and (3) one such party must have borne an 
unequal proportion of the common burden. Farmers 
Mut. Auto. Ins. Co. v. Milwaukee Auto. Ins. Co., 515, 
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99 N.W.2d 746, 748 (Wis. 1959). Contribution may be 
claimed against joint tortfeasors for that amount the 
paying tortfeasor paid in excess of its proportionate 
share of claimant’s damages vis-à-vis other joint 
tortfeasors. See Bielski v. Schulze, 114 N.W.2d 105, 
107 (Wis. 1962), overruled on other grounds, Wangen 
v. Ford Motor Co., 294 N.W.2d 437 (Wis. 1980). If 
the cause of action for contribution does not arise 
out of a prior judgment allocating the comparative 
negligence between the parties, a contribution cause 
of action accrues when payment is made, and the 
action must be brought within one year of payment. 
Wis. Stat. §893.92 (2017).

In personal injury actions, those guilty of inten-
tional misconduct are not entitled to contribution, 
and tortfeasors guilty of ordinary negligence are 
entitled to complete indemnification from tortfea-
sors guilty of intentional misconduct. Fleming v. 
Threshermen’s Mut. Ins. Co., 388 N.W.2d 908, 910 
(Wis. 1986).

Indemnification
In a negligence case, the remedy between two 
tortfeasors is contribution. Indemnity is allowed 
only when the nonpaying tortfeasor is found to be 
100 percent negligent. See Perkins v. Worzala, 143 
N.W.2d 516, 518 (Wis. 1966). One cannot claim “pas-
sive” negligence in order to obtain indemnity from 
an “actively” negligent co- defendant. Pachowitz v. 
Milwaukee & Suburban Transp. Corp., 202 N.W.2d 
268, 272 (Wis. 1972). Nevertheless, indemnity may 
be recovered by a negligent tortfeasor from an inten-
tional tortfeasor in personal injury actions. Flem-
ing, 388 N.W.2d at 910. Finally, indemnity may be 
obtained where provided for by contract. Such agree-
ments are not against public policy. Dykstra v. Arthur 
G. McKee & Co., 301 N.W.2d 201, 208 (Wis. 1981).

Joint and/or Several Liability
Under Section 895.045 of the Wisconsin Statutes, in 
all negligence cases filed on or after May 17, 1995, 
the negligence of a plaintiff is measured separately 
against the negligence of each person found to be 
causally negligent. So long as the negligence of the 
plaintiff is not greater than the defendant’s negli-
gence, recovery will be allowed against that defen-
dant with damages diminished in proportion to 
the plaintiff’s allotted negligence. If a defendant is 

found to be less than 51 percent causally negligent, 
that defendant can only be responsible for the per-
centage of total causal negligence attributed to that 
party. Thus, joint and several liability does not exist 
for defendants found less than 51 percent at fault. A 
party with causal negligence of 51 percent or more 
remains jointly and severally liable for all damages 
awarded the plaintiff less the percentage of fault 
assessed against the plaintiff for contributory negli-
gence. Wis. Stat. §895.045(1) (2017). Joint and several 
liability also is allowed against parties acting with 
a common scheme or plan. Id. §895.045(2). Defen-
dants cannot be held jointly and severally liable for 
punitive damages, however.

In strict products liability actions commenced 
before February 1, 2011, the joint and several liability 
provision in Section 895.045(1) that requires a defen-
dant to be at least 51 percent causally negligent does 
not apply. Fuchsgruber v. Custom Accessories, Inc., 
628 N.W.2d 833, 842 (Wis. 2001) (holding that “the 
1995 amendment to the comparative negligence stat-
ute, Wis. Stat. §895.045(1), does not apply to strict 
product liability claims”). Instead, common law joint 
and several liability applies and each defendant in 
the chain of distribution can be jointly and severally 
liable regardless of its percentage of fault.

In strict products liability actions commenced 
after January 31, 2011, only a defendant that is at 
least 51 percent at fault is jointly and severally liable 
and recovery from any such defendant is diminished 
by any contributory negligence attributable to the 
plaintiff. Wis. Stat. §895.045(3)(d)(2017).

It is an open question in Wisconsin whether, in 
cases filed before January 31, 2011, defendants in 
separate chains of distribution of multiple products, 
each alleged to have caused injury, will be jointly and 
severally liable with each other.

Successor Liability
Wisconsin adheres to the general rule that a corpo-
ration purchasing the assets of another corporation 
does not succeed to the liabilities of the selling 
corporation, absent one of the following exceptions: 
(1) A purchasing corporation expressly or impliedly 
agrees to assume such liability; (2) the transaction 
amounts to a consolidation or merger of the pur-
chaser and seller corporations; (3) the purchaser 
corporation is merely a continuation of the seller 
corporation; or (4) the transaction is entered into 
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fraudulently to escape liability for such obligations. 
Fish v. Amsted Indus., Inc., 376 N.W.2d 820, 823 
(Wis. 1985); cf. Briggs & Stratton Power Prods. Grp., 
L.L.C. v. Generac Power Sys., Inc., 796 N.W.2d 234, 
238–39 (Wis. Ct. App. 2011) (finding that the excep-
tion for express or implied assumption of liabilities 
of selling corporation did not apply); Amantes v. B 
& R Mach. Inc., 610 F. Supp. 2d 979, 984–85 (W.D. 
Wis. 2009) (same). The Wisconsin Supreme Court 
in Fish rejected the “product line exception” and 
“the expanded continuation exception” which have 
been adopted by other jurisdictions. Relying on the 
holding in Fish, the Wisconsin Court of Appeals held 
a successor corporation strictly liable in a products 
liability action, on the grounds that its purchase of 
the assets of the manufacturer of an allegedly defec-
tive skylight constituted a de facto merger. Sedbrook 
v. Zimmerman Design Grp., Ltd., 526 N.W.2d 758, 761 
(Wis. Ct. App. 1994).

Market Share Liability
The market share theory of apportioning damages 
was partially rejected by the Wisconsin Supreme 
Court in Collins v. Eli Lilly Co., 342 N.W.2d 37, 53 
(Wis. 1984), a case involving the drug diethylstilbes-
trol (DES). The court instead formulated a compara-
tive fault method of apportioning damages for DES 
cases, which could apply in situations that are fac-
tually similar to the DES cases. Collins, 342 N.W.2d 
at 49. In Collins, the court held that the plaintiff 
must first prove a prima facie case under either a 
negligence or a strict liability cause of action against 
the product itself. After meeting that burden, the 
plaintiff need not prove that a particular defendant 
produced or marketed the exact product (DES) taken 
by the plaintiff’s mother. Instead, the plaintiff need 
only show by a preponderance of the evidence that 
a defendant produced or marketed the type of DES 
taken by the plaintiff’s mother. Upon such a show-
ing, the burden of proof then shifts to the defendant 
to prove by a preponderance of the evidence that it 
did not produce or market the product either during 
the time in which the plaintiff was exposed to it, or 
in the relevant geographical market area.

Under the Collins scheme, liability is determined 
in proportion to the causal negligence attributable to 
each defendant, although the defendants are jointly 
and severally liable. The trier of fact may consider 
market share as one relevant factor in apportioning 

negligence among the defendants. Because a plain-
tiff employing such a theory of liability necessarily 
cannot prove which defendant caused the injuries 
in question, punitive damages are not recoverable. 
Id. at 54. The risk- contribution theory outlined in 
Collins has been extended to cases involving lead 
paint injuries. See Thomas v. Mallett, 701 N.W.2d 523 
(Wis. 2005).

Wisconsin’s 2011 tort reform legislation limited 
the risk- contribution theory of recovery for actions 
commenced after January 31, 2011. See 2011 Wis. 
Act. 2, §30 (codified at Wis. Stat. §895.046). Under 
Section 895.046 of the Wisconsin Statutes, if the 
plaintiff cannot prove that the defendant manufac-
tured or sold the specific product alleged to have 
caused the plaintiff’s injury, a “non- specific” claim 
will be sustained only if several conditions are met. 
First, the plaintiff must satisfy the proof burden set 
forth in Wis. Stat. §895.047(1) (2017). See “Proof in 
Strict Liability Actions,” supra. Second, the action 
must name as defendants the manufacturers that 
made at least 80 percent of the specific product 
sold in Wisconsin during the relevant production 
period. Third, the action must be brought before 
25 years have passed since the defendant stopped 
manufacturing or selling the product. Finally, the 
plaintiff must prove: 1) no recovery is available from 
any other person, 2) the injury could only have been 
caused by the specific product alleged to have caused 
it, and 3) the defendant manufactured or sold a prod-
uct that is in the form used by the plaintiff and (a) is 
chemically identical to the allegedly defective prod-
uct, (b) was manufactured or sold in the geographic 
market where and during the time period in which 
the injury is alleged to have occurred, and (c) had no 
labeling or other distinctive characteristic that could 
identify the manufacturer, distributor, seller or pro-
moter of the product.

Elements of Plaintiff’s Case
Proof in Strict Liability Actions
Pattern Jury Instructions

Pattern instructions are available in Wisconsin Jury 
Instructions—Civil, prepared by the Wisconsin Judi-
cial Conference. Those applicable to strict liability 
products claims are the following:

1145 Res Ipsa Loquitur
1707.2 Punitive Damages: Products Liability
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3200 Products Liability: Law Note
3260 Strict Liability: Duty of Manufacturer 

to Ultimate User (for actions commenced 
before February 1, 2011)

3260.1 Product Liability: Wis. Stat. §895.047 
(for actions commenced after January 
31, 2011)

3262 Strict Liability: Duty of Manufacturer 
(Supplier) to Warn (for actions commenced 
before February 1, 2011)

3264 Strict Liability: Definition of Business
3268 Product Liability: Contributory Negli-

gence (for actions commenced after Janu-
ary 31, 2011)

3290 Strict Product Liability: Special Verdict 
(for actions commenced before February 
1, 2011)

3290.1 Product Liability: Wis. Stat. §895.047: 
Verdict (for actions commenced after Janu-
ary 31, 2011)

Design or Manufacturing Defect

In actions commenced after January 31, 2011, Sec-
tion 894.047(1) of the Wisconsin Statutes applies, 
and a plaintiff in a strict products liability action 
against a manufacturer must prove (1) the product 
is defective, (2) the defective condition rendered 
the product unreasonably dangerous to persons or 
property, (3) the defective condition existed at the 
time the product left the control of the manufacturer, 
(4) the product reached the user or consumer with-
out substantial change in the condition in which it 
was sold, and (5) the defective condition was a cause 
of the plaintiff’s injury. Wis. Stat. §895.047(1) (2017).

Under Section 895.047(1)(a), a product is defective 
if it contains a manufacturing defect, is defective in 
design, or is defective because of inadequate instruc-
tions or warnings (see “Failure to Warn,” infra, for 
a discussion of the defective condition because of 
inadequate instructions or warnings). A product 
contains a manufacturing defect “if the product 
departs from its intended design even though all 
possible care was exercised in the manufacture of the 
product.” Id. A product is defective in design “if the 
foreseeable risks of harm posed by the product could 
have been reduced or avoided by the adoption of a 
reasonable alternative design by the manufacturer 
and the omission of the alternative design renders 
the product not reasonably safe.” Id.

The statute also restricts a strict products liability 
claim against a seller or distributor of a product to 
a case where a manufacturer would be liable under 
the foregoing requirements and either (1) the seller 
or distributor has assumed one of the manufacturer’s 
duties to manufacture, design, or provide warnings 
or instructions with respect to the product by con-
tract, (2) the manufacture and its insurer are not 
subject to service of process in Wisconsin or (3) the 
manufacturer and its insurer are judgment proof. See 
id. §895.047(2).

For actions commenced before February 1, 2011, 
Wisconsin has adopted Section 402A of the Restate-
ment (Second) of Torts and a plaintiff in a strict 
products liability action must prove (1) the product 
was in a defective condition when it left the pos-
session or control of the seller, (2) the product was 
unreasonably dangerous to the user or consumer, 
(3) the defect was a cause (i.e., a substantial factor) 
of the plaintiff’s injury, (4) the seller engaged in the 
business of selling such product or, put negatively, 
that this is not an isolated or infrequent transaction 
not related to the principal business of the seller, and 
(5) the product was one that the seller expected to 
and did reach the user or consumer without substan-
tial change in the condition it was when sold. Dippel 
v. Sciano, 155 N.W.2d 55, 63 (Wis. 1967).

Under the old standard, the consumer contempla-
tion test determines whether a product is defective. 
Vincer v. Esther Williams All- Aluminum Swim-
ming Pool Co., 230 N.W.2d 794, 797–98 (Wis. 1975) 
(adopting Restatement (Second) of Torts §402A cmt. 
g). The product is defective if it is “in a condition 
not contemplated by the ultimate consumer and 
unreasonably dangerous to that consumer.” Godoy 
v. E.I. du Pont de Nemours & Co., 768 N.W.2d 674, 
686 (Wis. 2009) (quoting Beacon Bowl v. Wis. Elec. 
Power Co., 501 N.W.2d 788, 809–10 (Wis. 1993)). 
Hence, “[a] product may be defective and unreason-
ably dangerous even though there are no alternative, 
safer designs available.” Id. at 686 (quoting Sumnicht 
v. Toyota Motor Sales, U.S.A., Inc., 360 N.W.2d 2, 17 
(Wis. 1984)).

Additionally, under the old standard, strict liabil-
ity may apply to all persons or entities in the “chain 
of distribution” that place the product in the “stream 
of commerce.” Mulhern v. Outboard Marine Corp., 
432 N.W.2d 130, 133–34 (Wis. Ct. App. 1988). This 
covers sellers of used products, Nelson v. Nelson 
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Hardware, Inc., 467 N.W.2d 518, 525 (Wis. 1991), and 
commercial lessors of defective and unreasonably 
dangerous products. Kemp v. Miller, 453 N.W.2d 872, 
879 (Wis. 1990).

The Wisconsin Supreme Court has held that a 
complaint fails to allege a claim for defective design 
when the presence of lead is the alleged defect in the 
design and its very presence is a characteristic of the 
product itself. Godoy, 768 N.W.2d at 688 (affirming 
dismissal of plaintiff’s strict liability and negligence 
defective design claims).

Failure to Warn

For actions commenced after January 31, 2011, the 
elements of proof in a strict liability failure to warn 
claim are the same as those for manufacturing 
and design defect claims and a product is defective 
because of inadequate instructions or warnings 
under the first element when the “foreseeable risks of 
harm posed by the product could have been reduced 
or avoided by the provision of reasonable instruc-
tions or warnings by the manufacturer and the 
omission of the instruction or warnings render the 
product not reasonably safe.” Wis. Stat. §895.047(1)
(a) (2017). As with manufacturing and design cases 
under the statute, strict products liability claims 
against sellers and distributors of products have been 
curtailed generally. See id. §895.047(2)(a)(1)–(3); see 
also “Design and Manufacturing Defect,” supra.

For actions commenced before February 1, 2011, 
the elements of proof in a strict liability failure to 
warn case are the same as those in manufacturing 
and design defect cases, except that in a failure to 
warn case the manufacturer’s conduct and the fore-
seeability of danger are at issue just as in an ordinary 
negligence case. The duty to warn arises if the seller 
had or should have had knowledge of a dangerous 
use. Krueger v. Tappan Co., 311 N.W.2d 219, 223 
(Wis. Ct. App. 1981); Wheeler v. Gen. Tire & Rubber 
Co., 419 N.W.2d 331, 336 (Wis. Ct. App. 1987). In 
general, the adequacy of a warning is a question for 
the jury. Schuh v. Fox River Tractor Co., 218 N.W.2d 
279, 285 (Wis. 1974).

The Wisconsin Supreme Court has not addressed 
exactly how a plaintiff must show causation when he 
or she claims a defendant breached the duty to warn. 
In some cases, the Wisconsin Court of Appeals has 
concluded that even when a warning is inadequate, 
the plaintiff must prove causation by producing 

evidence that had there been a proper warning, the 
plaintiff would have heeded it. See Kurer v. Parke, 
Davis & Co., 679 N.W.2d 867, 876 (Wis. Ct. App. 
2004); Schreiner v. Wieser Concrete Prods., Inc., 720 
N.W.2d 525, 528 (Wis. Ct. App. 2006) (citing Kurer 
and affirming summary judgment for defendant in 
part based on evidence that plaintiff would not have 
heeded a proper warning). In other cases, the Wis-
consin Court of Appeals has concluded that when a 
warning is determined to be inadequate, a reason-
able jury may assume that the lack of a warning was 
a substantial factor in causing the plaintiff’s injuries 
regardless of whether the plaintiff actually read or 
looked for instructions or warnings on the product. 
See, e.g., Tanner v. Shoupe, 596 N.W.2d 805, 817–18 
(Wis. Ct. App. 1999); see also Michaels v. Mr. Heater, 
Inc., 411 F. Supp. 2d 992, 1006 (W.D. Wis. 2006) (dis-
cussing Tanner and Kurer and opting to apply Tan-
ner); see also “Misuse of Product” and “Dangerous or 
Obviously Unsafe Conditions—Duty to Warn” supra.

Post-Sale Duties

Wisconsin recognizes a limited continuing duty to 
warn, where the manufacturer develops a safety de-
vice to address a defective condition. To recover for 
a manufacturer’s breach of that duty, a plaintiff must 
prove that: (1) the industry in which the product is 
marketed is limited; (2) the manufacturer learned, 
or should have learned, about a defective condition 
after its sale of the product; (3) the manufacturer 
developed a safety device in response to the post-sale 
defective conditions; and (4) the manufacturer failed 
to inform users of the defect and/or the safety device. 
Kozlowski v. John E. Smith’s Sons Co., 275 N.W.2d 
915 (Wis. 1979); Olsen v. Ohmeda, 863 F. Supp. 871 
(E.D. Wis. 1994), aff’d, 77 F.3d 485 (7th Cir. 1996) 
(table); see Sharp v. Case Corp., 595 N.W.2d 380 (Wis. 
1999) (upholding jury’s punitive damages award and 
holding that the jury could have found that despite 
defendant’s knowledge of product defect, it failed to 
take adequate remedial measures such as post-sale 
warnings that were available and inexpensive).

Proof in Negligence Actions

Pattern Jury Instructions

Pattern instructions are available in Wisconsin Jury 
Instructions—Civil. Those applicable to negligence 
claims in a products liability case are the following:
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1145 Res Ipsa Loquitur
1707.2 Punitive Damages: Products Liability
3200 Products Liability: Law Note
3240 Negligence: Duty of Manufacturer
3242 Negligence: Duty of Manufacturer (Sup-

plier) to Warn
3244 Negligence: Duty of Manufacturer 

(Seller) to Give Adequate Instructions as to 
Use of Complicated Machine (Product)

3246: Duty of Manufacturer (Seller) Who 
Undertakes to Give Instruction as to Use of 
Machine (Product)

3248 Negligence: Duty of Restaurant Operator 
in Sale of Food Containing Harmful Natu-
ral Ingredients

3250 Negligence: Duty of Seller: Installing 
(Servicing) Product

3254 Duty of Buyer or Consumer

Design Defect

In a negligence action, a plaintiff must prove that 
the product was designed with a lack of ordinary 
care and that the lack of care caused the plaintiff’s 
injury. Greiten v. LaDow, 603, 235 N.W.2d 677, 685 
(Wis. 1975) (concurring opinion). A jury may con-
clude that a product was defectively designed but 
not unreasonably dangerous and recovery will be 
affirmed. Green v. Smith & Nephew AHP, Inc., 629 
N.W.2d 727, 748–49 (Wis. 2001) (citing Sharp v. Case 
Corp., 595 N.W.2d 380, 388 (Wis. 1999)). Manufac-
turers of products with a special design, such as a 
convertible automobile, have a duty only to consider 
alternatives compatible with the special design. 
Delvaux v. Ford Motor Co., 764 F.2d 469, 474 (7th 
Cir. 1985).

The Wisconsin Supreme Court has held that a 
complaint fails to allege a claim for defective design 
when the presence of lead is the alleged defect in the 
design and its very presence is a characteristic of the 
product itself. Godoy v. E.I. du Pont de Nemours & 
Co., 768 N.W.2d 674, 688 (Wis. 2009) (where all jus-
tices agreed in affirming dismissal of plaintiff’s strict 
liability and negligence defective design claims).

Manufacturing Defect

A manufacturer has a duty to exercise ordinary care 
in the manufacture of its product so as to render 
the product safe for its intended use. A breach of 

that duty constitutes negligence. Wisconsin Jury 
Instruction—Civil 3240 (citing Ryan v. Zweck- 
Wollenberg Co., 64 N.W.2d 226 (Wis. 1954); Marsh 
Wood Prods. Co. v. Babcock & Wilcox Co., 240 N.W. 
392 (Wis. 1932); Restatement (Second) of Torts §395 
(1965); and other sources). The manufacturer’s duty 
of care includes reasonable inspection and testing 
of the product to determine whether defects exist 
in workmanship and/or materials. Schwalbach v. 
Antigo Elec. & Gas, Inc., 135 N.W.2d 263 (Wis. 1965); 
Ryan, 64 N.W.2d at 234. The fact that a manufacturer 
followed the custom of manufacturers generally is 
evidence of due care, but does not establish due care 
as a matter of law. Marsh Wood Prods. Co., 240 N.W. 
at 396. Further, a manufacturer is charged with the 
knowledge it would have had if it had performed 
reasonable tests, although there is no duty to test 
where a danger is so obvious that a manufacturer 
could not claim a lack of knowledge. Delvaux, 764 
F.2d at 475 (7th Cir. 1985) (automobile manufacturer 
had no duty to test to learn the effects of a rollover 
accident in a convertible). Finally, merely “because 
there are better methods of manufacture or per-
forming an operation does not lead to the conclusion 
that the method employed was undertaken with a 
lack of ordinary care.” Locicero v. Interpace Corp., 
266 N.W.2d 423, 430 (Wis. 1978). Instead, a plaintiff 
must demonstrate that the defendant knew or should 
have known that its design was unsafe. Morden v. 
Cont’l AG, 611 N.W.2d 659, 674 (Wis. 2000).

Failure to Warn

A manufacturer or supplier of a product has a duty 
to exercise ordinary care to warn of dangers that 
it knows or should know are associated with the 
proper use of the product, Strahlendorf v. Walgreen 
Co., 114 N.W.2d 823, 829 (Wis. 1962), and to give 
a warning “adequate and appropriate under the 
circumstances.” Schuh v. Fox River Tractor Co., 218 
N.W.2d 279, 285 (Wis. 1974). In addition, a manu-
facturer or supplier has the duty to warn of dangers 
inherent in an unintended use if such use is reason-
ably foreseeable. Id. Wisconsin recognizes a post-sale 
duty to warn in negligence claims. See “Post-Sale 
Duties,” supra. It is not necessary, however, for a sup-
plier of a product to warn of a dangerous condition 
that “a mere casual looking over will disclose.” Kessel 
v. Stansfield Vending, Inc., 714 N.W.2d 206, 212 (Wis. 
Ct. App. 2006) (citing Restatement (Second) of Torts 
§388 cmt. k (1965)) (finding no duty to warn when 
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infant was burned by hot water from dispenser). 
Likewise, a failure to warn is not negligence when 
the danger warned of is open and obvious. Pagel 
v. Marcus Corp., 756 N.W.2d 447, 452 (Wis. Ct. 
App. 2008).

See also “Proof in Strict Liability Actions—Fail-
ure to Warn,” supra (discussing open question 
under Wisconsin law whether plaintiff must prove 
causation with evidence that plaintiff would have 
heeded a warning had manufacturer provided one).

Vendor or Distributor

The elements of proof of negligence of a distributor 
or vendor are essentially the same as those for a 
manufacturer. Where the plaintiff’s claim is based 
on negligence, it is necessary to prove what the seller 
did or omitted to do, and that the act or omission 
constituted a breach of duty of ordinary care. Fore-
seeability is an element of proof in determining the 
seller’s duty. Howes v. Deere & Co., 238 N.W.2d 76, 
80 (Wis. 1976). Additionally, a vendor or distributor 
must have actual or constructive notice of a defect. 
Strahlendorf, 114 N.W.2d at 829.

Res Ipsa Loquitur

Wisconsin courts have permitted plaintiffs to use 
the doctrine of res ipsa loquitur in products liability 
actions to show negligence or to show the existence 
of a defect. See Rennick v. Fruehauf Corp., 264 
N.W.2d 264, 267 (Wis. 1978) (“The existence of the 
defect may be shown by a res ipsa type of inference”); 
Gierach v. Snap-On Tools Corp., 255 N.W.2d 465, 467 
(Wis. 1977) (holding that res ipsa loquitur may be 
applied “in a products liability case where negligence 
is alleged”); see also Jagmin v. Simonds Abrasive Co., 
211 N.W.2d 810, 817 (Wis. 1973) (explaining that “a 
res ipsa type of inference is enough to establish a 
defect if the plaintiff can show that he was properly 
using the product and can negative other possible 
causes of the product failure since it left the manu-
facturer’s control”). Whether res ipsa loquitur may 
still be used to establish the existence of a defect in 
strict products liability cases commenced after Jan-
uary 31, 2011—following the enactment of Section 
895.047 of the Wisconsin Statutes—is uncertain. 
Compare Wis. Stat. §895.047(1) (establishing new 
elements for a products liability claim, and providing 
what a “manufacturing defect” is and in what cir-
cumstances a “product is defective in design”) with 

Am. Family Mut. Ins. Co. v. Whirlpool Corp., No. 04 
C 0428, 2005 WL 1563341, at *2–3 (E.D. Wis. June 
30, 2005) (utilizing prior products liability standard 
and relying on res ipsa loquitur doctrine to show the 
existence of a product defect) and Johnson v. Mylan 
Inc., 107 F. Supp. 3d 967, 971–77 (E.D. Wis. 2015) 
(discussing Wisconsin res ipsa law and granting 
summary judgment to the defendant on res ipsa 
theory in products liability case due to lack of expert 
testimony, not due to legal insufficiency of theory).

Evidence
Qualification of Expert Witness
For actions commenced after January 31, 2011, Wis-
consin follows the Daubert standard of expert testi-
mony. See Wis. Stat. §907.02(1) (2017) (requiring that 
expert testimony is based upon sufficient facts or 
data, is the product of reliable principles and meth-
ods and the expert apply the principles and methods 
reliably to the facts of the case). Facts or data upon 
which an expert bases an opinion or inference that is 
otherwise inadmissible may be disclosed to the jury 
if the court determines the probative value in assist-
ing the jury to evaluate the expert’s opinion substan-
tially outweighs their prejudicial effect. Id. §907.03. 
Additionally, expert witness compensation may not 
be contingent on the outcome of the case under the 
amended statute. See id. §907.02(2).

For actions commenced before February 1, 
2011, Wisconsin does not follow the Frye rule or 
the Daubert test for determining the admission of 
scientific evidence. State v. Peters, 534 N.W.2d 867, 
872–83 (Wis. Ct. App. 1995) (rejecting the Daubert 
test, which would admit scientific evidence if it is 
“reliable”); Watson v. State, 219 N.W.2d 398, 403 
(Wis. 1974) (rejecting the Frye test, which would 
admit scientific evidence on the basis of its general 
acceptance in a certain field, the court upheld a 
relevancy test). Scientific evidence is not admitted 
on the basis of its reliability. Instead, the Wisconsin 
Supreme Court had held that, three criteria must be 
met to admit scientific evidence: (1) under Section 
904.01 of the Wisconsin Statutes, the evidence must 
be relevant, (2) under Section 907.02, the evidence 
must be presented by a witness who is qualified as 
an expert, and (3) under Section 907.02, the evidence 
must assist the trier of fact in determining an issue 
of fact. Peters, 534 N.W.2d at 872.
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A court determines the qualification of a witness 
as an expert as a “preliminary question,” Wis. Stat. 
§901.04(1) (2017), and that determination is left to 
a court’s discretion, State v. Hamm, 142–43, 430 
N.W.2d 584, 590 (Wis. Ct. App. 1988). Several points 
guide a court’s determination of a witness’s qualifica-
tion as an expert. “An expert witness may only testify 
within the areas in which he or she is qualified.” 
Herman v. Milwaukee Children’s Hosp., 361 N.W.2d 
297, 306 (Wis. Ct. App. 1984). Qualification as an ex-
pert is “by knowledge, skill, experience, training, or 
education.” Wis. Stat. §907.02 (2017). Testimony that 
goes beyond an expert’s qualifications is excluded. 
Lemberger v. Koehring Co., 216 N.W.2d 542, 546 (Wis. 
1974). While competence may be based on knowledge 
gained solely from experience and not formal educa-
tion, State v. Hollingsworth, 467 N.W.2d 555, 560–61 
(Wis. Ct. App. 1991), an expert’s general knowledge is 
not sufficient to provide an opinion on a topic requir-
ing special expertise, Wojciuk v. U.S. Rubber Co., 120 
N.W.2d 47, 51 (Wis. 1963).

Spoliation of Evidence
Sanctions for spoliation of evidence are available 
under Wisconsin law. See Garfoot v. Fireman’s Fund 
Ins. Co., 599 N.W.2d 411 (Wis. Ct. App. 1999); Sentry 
Ins. v. Royal Ins. Co. of Am., 539 N.W.2d 911 (Wis. Ct. 
App. 1995). The sanction of dismissal may be ordered 
provided that there was egregious conduct. In other 
words, to obtain dismissal as a result of spoliation 
there must have been a conscious attempt to affect 
the outcome of the litigation or “a flagrant know-
ing disregard of the judicial process.” Garfoot, 599 
N.W.2d at 414. Moreover, dismissal may be ordered 
as a sanction for egregious spoliation even without a 
showing that the opposing party has been prejudiced. 
Id. “Lesser spoliation sanctions, such as pre-trial 
discovery sanctions and negative inference instruc-
tions… may be appropriate for spoliation where a 
party violated its duty to preserve relevant evidence, 
but where the destruction of such evidence did not 
constitute egregious conduct.” Am. Family Mut. Ins. 
Co. v. Golke, 768 N.W.2d 729, 740 (Wis. 2009).

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
A natural person may be served personally by sub-
stituted service at his or her usual place of abode if 

with reasonable diligence personal service cannot 
be obtained, or by publication. Wis. Stat. §801.11(1) 
(2017). A corporation may be served by personally 
serving the summons upon its registered agent, 
defined in Section 180.0504(1) of the Wisconsin Stat-
utes, an officer, director, or managing agent of the 
corporation or limited liability company, by delivery 
to the person apparently in charge of the office of 
such officer, director, or managing agent, by publica-
tion, or as otherwise provided by law. Id. §801.11(5).

An insurance corporation may be served through 
its agent, but a copy of the summons and proof of 
service must also be forwarded by registered mail to 
the principal place of business of the insurer within 
five days of service on the agent. Id. §801.11(5)(d). 
Insurance companies may also be served by service 
upon the Wisconsin Commissioner of Insurance as 
statutory agent. Id. §§601.72, 601.73. Specific service 
requirements are also set forth for natural persons 
under a disability, the state, political corporations 
and bodies, domestic and foreign corporations, lim-
ited liability companies, partners and partnerships, 
and unincorporated associations. Id. §801.11.

Long Arm Statute
Wisconsin’s long-arm statute lists numerous circum-
stances that subject a defendant to jurisdiction in 
this state. See Wis. Stat. §801.05 (2017). A Wisconsin 
court’s exercise of personal jurisdiction must comply 
with the long-arm statute and comport with due pro-
cess requirements. Schmitz v. Hunter Mach. Co., 279 
N.W.2d 172 (Wis. 1979); Kopke v. A. Hartrodt S.R.L., 
629 N.W.2d 662, 671–72 (Wis. 2001).

Answer Time
Wisconsin requires an answer to a complaint and a 
cross-claim, and a reply to a counterclaim. Depend-
ing on the nature of the claims in the case and the 
parties involved, Wisconsin law establishes two 
different deadlines for responding to these plead-
ings. See Wis. Stat. §802.06 (2017). When the party 
responding is the state, a state agency, or a state offi-
cer, employee, or agent, then that party has 45 days 
to answer or reply. Id. Similarly, when an insurance 
company is a defendant in the case, or any claim 
in the original pleading is founded in tort, then all 
responding parties have 45 days to answer or reply. 
Id. In all other cases, including claims for breach 
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of warranty, the responding party has 20 days to 
answer or reply. Id.

If the defendant responds by motion rather than 
answer and the motion is denied, the responsive 
pleading shall be served within 10 days after notice 
of the court’s action. If the court grants a motion for 
a more definite statement, the responsive pleading 
shall be served within 10 days after service of the 
more definite statement. Id. §802.06(1). Motions that 
can be made in response to a complaint, prior to 
answer, are listed in Section 802.06(2).

Particularity with which Affirmative 
Defenses Must Be Raised
Section 802.02(3) of the Wisconsin Statutes lists 
affirmative defenses that must be asserted in a 
responsive pleading, or by a pre- pleading motion, if 
the defense is one which may be so raised. Wis. Stat. 
§802.06(2) (2017). An affirmative defense is waived 
if not pleaded. Helmbrecht v. St. Paul Ins. Co., 362 
N.W.2d 118, 132 (Wis. 1985). Affirmative defenses, 
consistent with the general requirements of plead-
ing, are to be simple, concise and direct, Wis. Stat. 
§802.02(5), except that in pleading fraud or mistake, 
the circumstances constituting the fraud or mis-
take are required to be stated with particularity, id. 
§802.03(2).
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