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N ote: In this chapter, “W.C.P.J.I.” refers to the 
Wyoming Civil Pattern Jury Instructions often 

employed in jury trials.
Wyoming Supreme Court decisions have recog-

nized and “adopted” Section 402A of the Restate-
ment (Second) of Torts. See, e.g., Ogle v. Caterpillar 
Tractor Co., 716 P.2d 334 (Wyo. 1986). Nevertheless, 
the Wyoming Legislature enacted a “comparative 
fault” statute in 1994 that has an impact on the trial 
of all products liability cases. Wyo. Stat. Ann. §1-1-
109 (1994).

The significant 1994 legislative change broad-
ened the comparative negligence statute to apply 
a “comparative fault” analysis to products liabil-
ity claims. The upshot of this change is to permit 
evidence of the plaintiff’s “fault,” even if it is only 
ordinary negligence, in defense of products liability 
actions. On the other hand, defenses to products 
liability actions, such as misuse, are no longer com-
plete defenses. Courts instruct juries to consider 
and assign percentages of “fault” to the actors. 
Juries are further instructed that the plaintiff can-
not recover if his or her fault is greater than fifty 
percent (50%). Nonetheless, significant questions 
remain as to the interface between the “compar-
ative fault” statute and products liability claims 
in Wyoming.

Some appellate decisions indicate that questions 
remain about how strict product liability theories 
and ideas developed under the Second Restatement 
will be applied to cases tried under Section 1-1-109 
of the Wyoming Statutes Annotated. See, e.g., Borns 
v. Voss, 70 P.3d 262 (Wyo. 2003) (affirming applica-
tion of common law strict liability in dog bite cases 
after 1994 and noting that there are three existing 
theories of recovery in dog bite cases); Call v. State 
Indus., 221 F.3d 1351 (10th Cir. 2000) (affirming 
jury verdict in favor of plaintiff on her strict liability 
claim after trial court refused to offer comparative 
fault instruction).

Wyoming courts have increasingly embraced 
statutory exceptions to permitting consideration 
of all conduct relevant to “fault” under Section 1-1-
109 of the Wyoming Statutes Annotated. In Huff v. 
Shumate, 360 F. Supp. 2d 1197 (D. Wyo. 2004), the 
federal court upheld Wyoming’s statutory exclusion 
of evidence of seat belt nonuse under Section 31-5-
1402(f), and found that the legislature has the right 
to limit the application of comparative fault prin-
ciples. 360 F. Supp. 2d at 1213–14; see also Muller v. 
Jackson Hole Mt. Resort, 139 P.3d 1162 (Wyo. 2006) 
(holding that Wyoming’s Recreational Safety Act, 
Wyo. Stat. Ann. §1-1-122 (a)(ii), could be applied to 
absolve a ski resort from liability for the plaintiff’s 
injuries, even though the plaintiff was injured in 
the act of boarding a ski lift rather than in the act 
of skiing).

In a 2003 decision, the Tenth Circuit may have 
hinted that Section 1-1-109 merely limits damage 
apportionments in a products liability case, but does 
not limit the scope of an actor’s duty. Thom v. Bristol
Myers Squibb Co., 353 F.3d 848 (10th Cir. 2003) 
(noting that the Wyoming comparative fault scheme 
allows a party to present evidence of another party’s 
negligence “in order to reduce damages; [it] in no 
way defines or affects the scope of a defendant’s ini-
tial duty.”); see also Valance v. VIDoug, Inc., 50 P.3d 
697, 702 (Wyo. 2002).

It is possible that the Wyoming Supreme Court 
will fine-tune the interaction between the strict 
products liability theories of recovery and Section 
1-1-109 in a way that may still somehow impose a 
heightened duty of care on a products liability defen-
dant in a case tried as a comparative fault case under 
this statute. See, e.g., Borns, 70 P.3d at 274.

Do not engage in products litigation in Wyoming 
without consulting Section 1-1-109 of the Wyoming 
Statutes Annotated and current case law addressing 
the appropriate duty applicable to strict products 
liability theories.
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Highlights of the 1994 
Comparative Fault Statute
It is uncertain whether strict products liability still 
exists as a substantive theory of recovery in Wyo-
ming. In 1994, the Wyoming Legislature amended 
the state’s comparative negligence statute to create a 
new sweeping comparative “fault” statute. 1994 Wy. 
ALS 98, 1994 Wy. Sess. Laws 98. Amendments were 
aimed directly at products liability suits and were 
designed to blur the distinction between claims for 
strict liability, breach of warranty, and negligence. 
An excellent academic review of the new statute and 
the numerous technical issues it raises is found at 
John M. Burman, “Wyoming’s New Comparative 
Fault Statute,” 31 Land & Water L. Rev. 509 (1996).

Fault
The most striking change in the 1994 statute is the 
shift from comparative negligence to compara-
tive fault and the new definition of “fault,” which 
now includes:

acts or omissions, determined to be a prox-
imate cause of death or injury to person or 
property, that are in any measure negligent, 
or that subject an actor to strict tort or strict 
products liability, and includes breach of war-
ranty, assumption of risk and misuse or alter-
ation of a product.

Wyo. Stat. Ann. §1-1-109(a)(iv) (1994). This defini-
tion expands the previous defense of comparative 
fault dramatically. Fault does include intentional or 
reckless conduct. Bd. of County Comm’rs v. Bassett, 8 
P.3d 1079 (Wyo. 2000). However, the statute does not 
allow for the comparison of negligence between the 
perpetrator and victim within a fraud case as prin-
ciples of due diligence apply. Erdelyi v. Lott, 326 P.3d 
165, 177 (Wyo. 2014).

Actor
The 1994 statute defines actor expressly as “a per-
son or other entity, including the claimant, whose 
fault is determined to be a proximate cause of the 
death, injury or damage, whether or not the actor is 
a party to the litigation.” Wyo. Stat. Ann. §1-1-109(a)
(i) (1994). This definition includes non- parties. The 
claimant’s fault is now measured against the fault of 
all parties and non- parties definable as actors. The 
unclear inclusion of these persons and entities in 

Wyoming’s comparative fault scheme arguably raises 
some new questions concerning its constitutionality. 
Burman, “Wyoming’s New Comparative Fault Stat-
ute,” supra, at 538–45. Although, a person that wants 
to include a non-party must still prove the parties 
guilt. Glenn v. Union Pacific R.R. Co., 262 P.3d 177, 
193 (Wyo. 2011).

Injury to Person or Property
A broad scope of claims is covered under the 1994 
statute. Pursuant to Section 1-1-109(a)(v) (1994) of 
the Wyoming Statutes Annotated, “injury to person 
or property” includes:

in addition to bodily injury, without lim-
itation, loss of enjoyment of life, emotional 
distress, pain and suffering, disfigurement, 
physical or mental disability, loss of earnings 
or income, damage to reputation, loss of 
consortium, loss of profits and all other such 
claims and causes of action arising out of the 
fault of an actor.

Negligence
All negligence claims involving “injury to person 
or property” are governed by the comparative fault 
statute. See also Cline v. Sawyer, 600 P.2d 725 (Wyo. 
1979). Manufacturers and other potentially liable 
parties have a basic duty not to design or manufac-
ture defective products. See “Elements of Plaintiff’s 
Case,” infra. However, Wyoming has long recognized 
in dicta that a manufacturer has no duty to make 
accident- proof equipment. Wells v. Jeep Corp., 532 
P.2d 595, 597 (Wyo. 1975); Maxted v. Pac. Car & 
Foundry Co., 527 P.2d 832, 835 (Wyo. 1974).

Before enactment of the new statute, the Supreme 
Court of Wyoming, in Phillips v. Duro Last Roofing, 
806 P.2d 834, 836–37 (Wyo. 1991), held that statutory 
comparative negligence principles did not apply to 
strict liability claims. Prior law expressed in Wyo-
ming federal court had similarly held that statutory 
comparative negligence law did not govern warranty 
claims. Sheldon v. Unit Rig & Equip. Co., 797 F.2d 
883 (10th Cir. 1986), cert. denied, 479 U.S. 1090 
(1987). Prior law also suggested that assumption of 
the risk might be a complete and absolute defense 
to strict products liability claims. Ogle., 716 P.2d at 
341–42; W.C.P.J.I. 11.04. These prior cases and jury 
instructions no longer govern these claims. But see 
Valance, Inc., 50 P.3d 697 (open and obvious danger 
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rule may justify a finding that no duty arose upon 
which liability can be imposed).

Restatement (Third) of Torts: 
Products Liability
No Wyoming Supreme Court cases have adopted or 
addressed the Restatement (Third) of Torts: Products 
Liability at this time. If and when the court is asked 
to adopt any of the provisions of the Restatement, 
it likely will consider doing so only to the limited 
extent that the Restatement would not conflict with 
Section 1-1-109 of the Wyoming Statutes Annotated.

Available Defenses
Comparative Fault/Contributory 
Fault/Assumption of Risk
The 1994 legislation applies a modified comparison 
of fault. The claimant’s fault, if any, is compared 
individually with the total fault of all “actor[s].” 
Wyo. Stat. Ann. §1-1-109(b) (1994). The claimant 
may recover only if he is found to be responsible for 
not more than fifty percent of the total fault of all 
actors. Id. §1-1-109(c). Where recovery is allowed, the 
claimant’s damages are directly reduced by the per-
centage of fault attributable to him. Id. §1-1-109(d). 
Contribution has been abolished in Wyoming, and 
no defendant is responsible for more than his own 
distinct percentage of fault. Id. §1-1-109(e). See also 
“Contribution,” infra.

Secondary assumption of risk is not a complete 
defense to products liability. It is only a basis for com-
paring fault under Section 1-1-109 of the Wyoming 
Statutes Annotated. See also Halpern v. Wheeldon, 
890 P.2d 562, 564–66 (Wyo. 1995) (differentiating be-
tween primary assumption of risk as a defense under 
the Wyoming Recreation Safety Act and secondary 
assumption risk as a defense in other tort claims).

Comparative fault now applies even where a claim-
ant has no fault. The 1994 statute specifically provides 
that it applies “[w]hether or not the claimant is free 
of fault.” Wyo. Stat. Ann. §1-1-109(c) (1994). Joint and 
several liability is thereby abolished in every case re-
gardless of whether the claimant is without fault.

Seat Belts—Failure to Use
Evidence of a person’s failure to wear a safety belt is 
not admissible in any civil trial. Wyo. Stat. Ann. §31-

5-1402(f) (2003). This statute was upheld in federal 
court as the “substantive law” of Wyoming to bar 
introduction of evidence of seat belt nonuse in Huff, 
360 F. Supp. 2d 1197.

Misuse of Product
Wyoming’s previous failure to clearly adopt this 
defense to strict liability has been clarified under the 
new comparative fault statute. Misuse of a product 
can constitute “fault” attributable to a claimant 
under Section 1-1-109 of Wyoming Statutes Anno-
tated. See also Anderson v. Louisiana Pacific, 859 
P.2d 85, 88–89 (Wyo. 1993) (pre-1994 case concern-
ing jury instructions about misuse).

Unanticipated, Unforeseeable, 
or Unintended Use
These issues may be relevant when arguing compara-
tive fault under Section 1-1-109 of Wyoming Statutes 
Annotated. Some pre-1994 civil pattern jury instruc-
tions may still be helpful in this regard. For exam-
ple, a manufacturer or seller is entitled to expect a 
use of his product that is reasonably foreseeable by 
the ordinary consumer who purchases or uses the 
product with the ordinary knowledge common to 
the community as to its characteristics. W.C.P.J.I. 
11.09; see also W.C.P.J.I. 11.10 (non- compliance with 
instructions); W.C.P.J.I. 11.11 (non- compliance with 
warnings); W.C.P.J.I. 11.12 (use of product with 
knowledge of defect). Compare Sims v. Gen. Motors 
Corp., 751 P.2d 357, 361 (Wyo. 1988) (mere proof that 
a seat-belt buckle malfunctioned was not sufficient 
to create an inference of a defect when no abnormal 
use or secondary cause of product failure could 
be shown).

Alteration of Product
If a claimant shows that a product was materially 
altered at the time of injury or death, any claim will 
be governed by the comparative fault analysis of Sec-
tion 1-1-109(a)(iv) of Wyoming Statutes Annotated. 
A material alteration has previously been regarded 
as one that causes the plaintiff’s injury. Ogle, 716 
P.2d at 345. Prior to the 1994 comparative fault 
statute, a material alteration was likely a complete 
defense to strict liability; now, this defense is no lon-
ger available.
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Intervening & Superseding Causes
Proof of an intervening cause has been recognized 
in Wyoming as a complete defense to strict liability 
and negligent design or manufacture claims. Parker 
v. Heasler Plumbing & Heating Co., 388 P.2d 516, 519 
(Wyo. 1964). Cf. Jones v. Chevron U.S.A., Inc., 718 
P.2d 890, 897 (Wyo. 1986); O’Donnell v. Casper, 696 
P.2d 1278, 1282 (Wyo. 1985). It is unclear if this com-
plete defense remains available in the wake of the 
new comparative fault statute. See Wyo. Stat. Ann. 
§1-1-109(a)(v) (1994); see also Foote v. Simek, 139 P.3d 
455 (Wyo. 2006) (reversing summary judgment due 
to factual issue pertaining to foreseeability of inter-
vening cause, but stating that “intervening cause, if 
not reasonably foreseeable, will relieve a defendant 
of liability.”); Natrona County v. Blake, 81 P.3d 948 
(Wyo. 2003) (J. Golden, dissenting and arguing that 
the intentional criminal conduct of a third party 
constituted an intervening cause that should pre-
clude a finding that the defendant’s conduct was a 
proximate cause of the accident). Thus far, Wyoming 
has not determined whether the doctrine of super-
seding causes fails to conform to the comparative 
fault statute, but dicta suggests that the statute 
replaces this doctrine. Glenn, 262 P.3d at 195.

Unavoidably Unsafe Products
One who knowingly deals with a dangerous product 
or instrumentality must exercise care commensurate 
with the danger of injury involved, including taking 
every reasonable precaution suggested by experience 
and the known dangers of the product. A consumer 
is charged with the knowledge of a reasonably care-
ful consumer or user. A manufacturer or seller is 
charged with the knowledge of a reasonably careful 
manufacturer or seller. W.C.P.J.I. 12.01; see also 
Schwartz v. Hawkins & Powers Aviation, Inc., 2005 
U.S. Dist. Lexis 12188, 2005 WL 3776351 (D. Wyo. 
Apr. 8, 2005) (finding that strict liability claim based 
on the ultrahazardous nature of activity dismissed 
as not cognizable under Wyoming law); Pan Am. 
Petrol. Corp. v. Like, 381 P.2d 70, 74 (Wyo. 1963); 
Wyrulec Co. v. Schutt, 866 P.2d 756 (Wyo. 1993).

Dangerous or Obviously Unsafe 
Conditions—Duty to Warn
A manufacturer or seller of a product has a duty to 
warn users of known or reasonably discoverable 

dangerous conditions. W.C.P.J.I. 12.05. On the other 
hand, “a seller’s duty to warn does not require that 
he warn a user of equipment of dangers of which 
the user is aware or of obvious dangers.” Parker, 388 
P.2d at 519. Cf., Jones, 718 P.2d at 897; O’Donnell, 696 
P.2d at 1282 (discussions of obvious danger rule in 
context of premises liability). A buyer or user has a 
duty to exercise reasonable care in using a product 
in accordance with adequate instructions and warn-
ings, and to use the product in a normal manner. 
W.C.P.J.I. 12.10. There are no state cases, statutes, or 
rules interpreting these duties in regard to warnings.

The Tenth Circuit Court of Appeals has affirmed 
application of prescription drug doctrines concern-
ing warnings. In Haste v. Am, Home Prods. Corp., 
577 F.2d 1122, 1124 (10th Cir. 1978), the court 
concluded that where a cattle vaccine was available 
from veterinarians, and cattle breeders obtained 
dosages for their herd from their veterinarians, 
the vaccine was a “prescription drug,” regardless 
of whether it was compounded by a manufacturer 
or by a pharmacist. The Haste court also concluded 
that where consumers consult a veterinarian, read a 
leaflet inserted in a drug package, and balance the 
risks, the manufacturer’s duty to warn of potential 
risks associated with the drug is discharged. Id. at 
1124–25.

Informed Intermediary
Wyoming courts have not examined the informed 
intermediary issue. But see Thom v. Bristol Myers 
Squibb Co., 353 F.3d 848 (10th Cir. 2003), in which 
the court predicted that the Wyoming Supreme 
Court would adopt the learned intermediary doc-
trine. However, the concept has been cited in one 
Wyoming Supreme Court decision. Rohde v. Smiths 
Medical, 2007 WY 134, ¶ 11.

Sealed Containers
There are no Wyoming cases concerning the sealed 
container defense.

Fault of Others
Employers may not be joined if they qualify for 
immunity under the Wyoming Worker’s Compensa-
tion Act. Wyo. Stat. Ann. §27-14-101 et seq. Under the 
1994 comparative fault legislation such non-party 
immune actors will be considered in the allocation 
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of fault. Their presence on the verdict form can pres-
ent significant strategic problems for a plaintiff who 
must litigate against the immune employer’s empty 
chair, when other party actors attempt to shift blame 
to the immune employer. Questions about charging 
the jury in these circumstances are significant and 
unresolved at this time. Burman, “Wyoming’s New 
Comparative Fault Statute,” supra, at 537.

Preemption
There are no Wyoming cases regarding preemption 
of state law by federal action in the products context.

Compliance with Standards
A manufacturer’s compliance with industry stan-
dards is not a complete substitute for ordinary care. 
Caterpillar Tractor Co. v. Donahue, 674 P.2d 1276, 
1282–83 (Wyo. 1983). However, compliance with 
such a standard may be admissible as evidence of 
what the standard of ordinary care should be in a 
particular case. Id.; see also Blohm v. Cardwell Mfg. 
Co., 380 F.2d 341, 343 (10th Cir. 1967).

Government Contractor Defense
Neither the Wyoming legislature nor the courts have 
dealt with the government contractor defense.

State-of-the-Art
The Wyoming Supreme Court has not addressed 
state-of-the-art defense theories. Evidence of state-
of-the-art features that are proximately related to the 
injury may be admissible to show that the manufac-
turer did not satisfy the applicable standard of care. 
See Caterpillar Tractor Co., 674 P.2d at 1282–83.

In Maxted, 527 P.2d at 835, the court held that 
“[t]here is no duty upon a manufacturer to adopt 
every possible new device which has then been 
conceived or invented.” The manufacturer’s duty 
is to design a product that will be safe for func-
tional use.

Privity of Contract
Privity is probably not required in products actions. 
See Duncan v. Afton, Inc., 991 P.2d 739, 742 (Wyo. 
1999) (noting that privity is not required in negli-
gence actions).

Disclaimers of Liability
The Wyoming Supreme Court has held that a remote 
buyer cannot prevent a manufacturer from dis-
claiming warranties in the original contract with the 
original buyer. However, a disclaimer does not apply 
to a strict liability action in tort. Ogle, 716 P.2d at 
343–44.

Failure to Mitigate Damages
Generally, injured persons are required to make rea-
sonable attempts to mitigate compensatory damages 
in tort actions. Hallon v. McComb, 636 P.2d 513, 516 
(Wyo. 1981). In Wyoming, liability in tort is not sat-
isfied by payment from a collateral source. Hurd v. 
Nelson, 714 P.2d 767, 771 (Wyo. 1986). No Wyoming 
product liability case dealing specifically with miti-
gation or collateral source payments has been found. 
However, the 10th Circuit did find that payment by 
a collateral source did not satisfy defendant’s judg-
ment in a product liability case. U.S. Aviation Under
writers, Inc. v. Pilatus Bus. Aircraft, LTD, 582 F.3d 
1131, 1146 (10th Circ. 2009).

Damage to Property/Product Itself Without 
Bodily Injury or Consequential Injury
In Wyoming, a product buyer normally may not 
recover in strict liability or negligence from a seller 
for economic loss resulting from damage to a defec-
tive product. Cont’l Ins. v. Page Eng’g Co., 783 P.2d 
641, 647–49 (Wyo. 1989).

Statutes of Limitation
For strict liability, negligence, and breach of war-
ranty, actions must be filed four years from the date 
of the injury or the date upon which the injury could 
have been or should have been discovered. Wyo. Stat. 
Ann. §1-3-105(a)(iv)(C) (1993). See Ogle, 716 P.2d 
at 345.

Statutes of Repose
There is no statute of repose governing products in 
Wyoming. But see Schwartz, 2005 U.S. Dist. Lexis 
12188, 2005 WL 3776351. In Schwartz, the court 
dismissed products claims against a manufacturer 
based on the 18-year federal statute of repose set 
forth in the General Aviation Revitalization Act 
of 1994.
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Useful Safe Life
There are no cases, statutes, or rules in Wyoming 
that deal with this defense.

Specific Products
Automobiles and Motorcycles

Waggoner v. Gen. Motors Corp., 771 P.2d 1195 (Wyo. 
1989) (leased used automobile); Sims v. Gen. Motors 
Corp., 751 P.2d 357 (Wyo. 1988) (seat belt release 
mechanism malfunction); O’Donnell, 696 P.2d 1278 
(Suzuki street motorcycle gas tank); Caldwell v. 
Yamaha Motor Co., 648 P.2d 519 (Wyo. 1982) (spring 
guides in motorcycle front fork); Chrysler Corp. v. 
Todorovich, 580 P.2d 1123 (Wyo. 1978) (failure of 
seat bracket); Wells v. Jeep Corp., 532 P.2d 595 (Wyo. 
1975) (placement of accelerator and brake pedals); 
Harvey v. Gen. Motors Corp., 873 F.2d 1343 (10th 
Cir. 1989) (allegedly defective “T” top latch); Smith v. 
Ford Motor Co., 626 F.2d 784 (10th Cir. 1980) (unrea-
sonably dangerous passenger restraint system); Fox 
v. Ford Motor Co., 575 F.2d 774 (10th Cir. 1978) (seat 
construction, seat belt installation, and lack of rear 
seat shoulder harnesses in automobile); Bridger 
v. Arctic Cat, Inc., No. 13-CV-193-SWS, 2015 WL 
11090925 (D. Wyo. 2015) (snowmobile); BigO Tires 
v. Santini, 838 P.2d 1169 (Wyo. 1992) (tires).

Medical Device

Rohde v. Smiths Med., 165 P.3d 433 (Wyo. 2007) 
(venous access medical device fractured and claim 
that product was defective); Tolman v. Stryker Corp., 
108 F. Supp. 3d 1160 (D. Wyo. 2015) (hip stabilizer 
medical device nail).

Prescription Drugs

Haste, 577 F.2d 1122 (veterinary pharmaceutical).

Tools and Equipment

Home Ins. Co. v. Elston Equip. Co., 810 P.2d 992 
(Wyo. 1991) (portable propane heater used to heat 
semi-truckload of herbicide); Phillips v. DuroLast 
Roofing, Inc., 806 P.2d 834 (Wyo. 1991) (roofing 
material); McLaughlin v. Michelin Tire Corp., 778 
P.2d 59 (Wyo. 1989) (radial tires for scraper); Ogle, 
716 P.2d 334 (scraper); Noonan v. Texaco, Inc., 713 
P.2d 160 (Wyo. 1986) (kelly bushing on oil and gas 
drilling rig); Buckley v. Bell, 703 P.2d 1089 (Wyo. 
1985) (improper fuel in hay baler); Herman v. Speed 

King Mfg. Co., 675 P.2d 1271 (Wyo. 1984) (power 
take-off driven grain auger); Caterpillar Tractor 
Co., 674 P.2d 1276 (rollover protection in front-end 
loader); Parker, 388 P.2d 516 (cafeteria incinerator); 
Maxted, 527 P.2d 832 (tractor- trailer unit); Prehoda 
v. Edward Hines Lumber Co., 399 F. Supp. 643 (D. 
Wyo. 1975) (log loader); Loredo v. Solvay Am., Inc., 
212 P.3d 614 (Wyo. 2009) (roof bolting machine); 
Marino v. Otis Eng’g Corp., 839 F.2d 1404 (10th Cir. 
1988) (well packer).

Other

Anderson v. Louisiana Pacific, 859 P.2d 85 (Wyo. 
1993) (particle board used to construct treads on 
stairway where injury occurred); United States Avi-
ation Underwriters, Inc. v. Dassault Aviation, 505 F. 
Supp. 2d 1252 (D. Wyo. 2007) (airplane).

Damages and Joint Liability
Compensatory Damages
Recoverability

In personal injury cases, bodily injury, mental 
anguish, or emotional distress can be the basis for 
damages. See W.C.P.J.I. 4.01–4.10.

In wrongful death cases, pecuniary losses, funeral 
expenses, and loss of consortium, companionship, 
and support, are allowed as damages. Coliseum 
Motor Co. v. Hester, 43 Wyo. 298, 3 P.2d 105, 111–12 
(1931); Wyo. Stat. Ann. §1-38-101 et seq. Damages 
for the pain and suffering of the decedent or mental 
suffering of survivors, however, are not recoverable. 
Coliseum Motor Co., 3 P.2d at 111; Parsons v. Roussa
lis, 488 P.2d 1050, 1052 (Wyo. 1971).

Punitive Damages
Insurability

There are no cases, statutes, or rules discussing the 
insurability of punitive damages. Generally, punitive 
damages are not covered, but each policy should be 
individually examined.

Recoverability

Punitive damages may be awarded in strict liability 
or negligence cases, where the court or jury finds 
that the defendant’s liability can be attributed to 
willful, wanton, or intentional misconduct. There 
are no exemplary damages where no compensatory 
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damages are awarded. Condict v. Condict, 664 P.2d 
131, 136 (Wyo. 1983).

Limitations

There is no statutory cap limiting exemplary dam-
ages. Note the requirements of the Wyoming Gov-
ernmental Claims Act, Section 1-39-101 et seq. of the 
Wyoming Statutes Annotated, for any claims involv-
ing a governmental entity or state agency. This Act 
precludes an award of punitive damages and limits 
the recovery for non- immune parties and activities 
to either $250,000, or the limits of liability insurance 
coverage above this amount.

Contribution
There is no right of contribution in Wyoming. The 
Wyoming legislature abolished contribution with 
amendments to the old comparative negligence law 
effective July 1, 1986. See 1986 Wy. Sess. Laws 30, §2. 
The 1994 amendments creating the comparative fault 
analysis carry this approach forward. 1994 Wy. Sess. 
Laws 98. For claims arising before July 1, 1986, and 
which somehow have survived the normal four-year 
statute of limitations due to tolling or other unusual 
circumstances, a right of contribution remains avail-
able. Halliburton Co. v. McAdams, Roux & Assocs., 
773 P.2d 153, 155 (Wyo. 1989); see also Schneider 
Natl. v. Holland Hitch Co., 843 P.2d 561 (Wyo. 1992). 
Such claims are rare.

Indemnification
Typically, indemnity arises only out of an actual or 
implied contract, which enforces a duty to respond 
for all damages. Chi. & N.W.R. Co. v. Rissler, 184 F. 
Supp. 98, 101 (D. Wyo. 1960). Under the pre-1986 
contribution statutes, the Wyoming Supreme Court 
held that joint tortfeasors could not seek indemnity 
from each other under the common law. Convoy Co. 
v. Dana, 359 P.2d 885, 887 (Wyo. 1961); Sweers & 
Quinn, “The Law of Indemnity in Wyoming: Unrav-
elling the Confusion,” 31 Land & Water Law Rev. 811 
(1996).

Nevertheless, the Wyoming Supreme Court 
has recognized the doctrine of equitable implied 
indemnity in limited circumstances. In Habco 
v. L&B Oilfield Serv., 138 P.3d 1162, 1164 (Wyo. 
2006), the supreme court set forth the following 
elements: (1) an independent legal relationship with 

the proposed indemnitor; (2) negligent breach by 
the proposed indemnitor of the duty created by 
the independent relationship; (3) under circum-
stances falling within the situations addressed in 
Restatement Torts (Second) §886B(2); and (4) that 
the breach of the duty to the proposed indemnitee 
contributed to cause the injuries and damage to the 
injured party.

Section 30-1-131 of the Wyoming Statutes Anno-
tated voids indemnity agreements affecting an 
agreement pertaining to any well for oil, gas, water, 
or mining. Also, Section 31-16-114 requires new 
vehicle manufacturers to indemnify their franchi-
sees against any judgment or settlement for damages 
arising out of a claim in strict liability or negligence. 
The statute does not absolve new vehicle dealers 
from liability.

Joint and/or Several Liability
There is no joint and several liability in Wyoming. 
See “Contribution,” supra.

Successor Liability
There are no Wyoming cases regarding the liability 
of a successor corporation.

Market Share Liability
There are no cases in Wyoming that interpret the 
theory of market share, or alternate liability.

Elements of Plaintiff’s Case
Proof in Strict Liability and Negligence 
Actions Under Comparative Fault Legislation
Pattern Jury Instructions

In 2003, the Wyoming Civil Pattern Jury Instruc-
tions Committee issued a revised version of the 
instructions that continued the framework estab-
lished by Section 402A of the Restatement (Second) 
of Torts. The Committee pointed out the uncertainty 
created by the definition of “fault” under Section 
1-1-109 of the Wyoming Statutes Annotated. It also 
noted that the status of the misuse and assumption 
of risk defenses was also uncertain. Nevertheless, 
the Committee eliminated its former instructions 
pertaining to non- compliance with instructions 
and warnings.
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Strict Liability

It is unclear whether a cause of action for strict prod-
ucts liability, and/or breach of warranty still exists 
under Wyoming’s comparative fault regime. How-
ever, a district court decision suggests that all prod-
uct liability cases must be decided on a comparative 
fault basis. Estate of Tobin v. Smithkline Beecham 
Pharms., 164 F. Supp. 2d 1278, 1289 (D. Wyo. 2001).

Negligence

To recover in negligence, the plaintiff must prove the 
existence of a duty, breach of that duty, proximate 
causation, injury, and damages. McLaughlin, 778 
P.2d at 64–65. A Wyoming product liability defen-
dant is negligent if it fails to conform to the standard 
of ordinary care. Ordinary care in this context is the 
degree of care that an ordinarily careful and prudent 
person would use in the design or manufacture of 
the same product under the same or similar circum-
stances. W.C.P.J.I. 12.02–12.03; Caterpillar Tractor 
Co., 674 P.2d at 1280; Harvey, 873 F.2d at 1352–53 
(manufacturer has a duty to design a reasonably 
crashworthy automobile); Wells, 532 P.2d at 597 
(product manufacturer is not required to produce 
an “accident proof” vehicle or to act as an insurer). 
Determination of the duty of care in a particular 
case presents a question of law. O’Donnell, 696 P.2d 
at 1285.

A manufacturer or seller must be shown to have 
failed to use ordinary care to design a product rea-
sonably safe for the use for which it is intended or 
which can reasonably be anticipated. W.C.P.J.I. 12.03. 
See also McLaughlin, 778 P.2d at 64.

A two-part analysis is required under Wyoming’s 
comparative fault scheme. First, the “claimant” must 
show that some act or omission is the proximate 
cause of death or injury to person or property. If so, 
there must be an additional showing that the subject 
acts or omissions were either negligent or would 
otherwise subject the actor to strict tort or strict 
products liability. This analysis is awkward and does 
not always easily lend itself to established notions 
of products liability analysis. As noted by Profes-
sor Burman:

A significant problem with the new statute 
is that the cart has been placed before the 
horse. Normally, a jury is asked to decide if a 
defendant owes a duty to the plaintiff that was 
breached before deciding whether that breach 

was a proximate cause of the plaintiff’s injury. 
Under the new statute, however, before deter-
mining whether a claimant was negligent or 
is otherwise at fault, the fact finder must first 
determine whether the claimant’s acts were a 
“proximate cause” of the claimant’s injuries. 
Asking a jury to decide whether an act or 
omission is a proximate cause before deciding 
whether the actor has breached a duty to act or 
not act in a certain way, or whether the actor 
should be held to a strict liability standard, 
is to ask the jury to make a conclusion about 
proximate cause without having the necessary 
foundation, for example, did the actor in ques-
tion have a duty to act in a certain way and did 
he or she do so?

Burman, “Wyoming’s New Comparative Fault Stat-
ute,” supra, at 517.

Wyoming needs clear jury instructions to dif-
ferentiate between cause-in-fact and legal cause to 
protect defendants who were not the legal cause of 
an injury, death, or damage. Wyoming’s current 
pattern instructions have not been revised to address 
these concerns. Burman, supra, at 545–49, proposes 
some new jury instructions to deal with these statu-
tory changes.

Note that Wyoming, at least impliedly, recognizes 
the crashworthiness, or “second collision,” doctrine, 
under which an automobile designer and manufac-
turer has a duty of reasonable care to produce an 
automobile that will not enhance a passenger’s inju-
ries after initial impact. Chrysler Corp. v. Todorovich, 
580 P.2d 1123, 1129–30 (Wyo. 1978); Fox v. Ford 
Motor Co., 575 F.2d 774, 781 (10th Cir. 1978).

Failure to Warn
Most Wyoming products actions involve a failure to 
warn case based on negligence. Such claims will be 
litigated pursuant to the comparative fault provisions 
set out in Section 1-1-109 of the Wyoming Statutes 
Annotated. A manufacturer or seller of a product has 
a duty to warn users of known or reasonably discov-
erable dangerous conditions. W.C.P.J.I. 12.05. On the 
other hand, “a seller’s duty to warn does not require 
that he warn a user of equipment of dangers of which 
the user is aware or of obvious dangers.” Parker, 388 
P.2d at 519; see also Parkinson v. Cal. Co., 255 F.2d 
265 (10th Cir. 1958); Sherman v. Platte County, 642 
P.2d 787 (Wyo. 1982). Compare Jones v. Chevron 
U.S.A., Inc., 718 P.2d 890, 897 (Wyo. 1986); O’Don
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nell, 696 P.2d at 1282 (discussions of obvious danger 
rule in context of premises liability).

Post-Sale Duties
Such claims likely would be litigated as comparative 
negligence cases under Section 1-1-109 of the Wyo-
ming Statutes Annotated. However, the issue has 
been analyzed in dissent by Justice Urbigkit of the 
Wyoming Supreme Court. Cont’l Ins. V. Page Eng’g 
Co., 783 P.2d 641, 656–66 (Wyo. 1989).

Evidence
Qualification of Expert Witness
Expert testimony is governed by Rule 702 and 703 
of the Wyoming Rules of Evidence. These rules are 
generally given a somewhat liberal reading. How-
ever, the Wyoming Supreme Court has stressed as 
recently as 1996 that it is not the purpose of these 
evidence rules to provide for the blanket admissi-
bility of expert testimony, but instead to provide the 
trial court with discretion to allow expert testimony 
that is properly founded and relevant. Hatch v. State 
Farm Fire & Cas. Co., 930 P.2d 382, 388–89 (Wyo. 
1997); see also Wyo. R. Evid. 401–403; Sorensen 
v. State, 895 P.2d 454 (Wyo. 1995); Anderson, 859 
P.2d 85; Kemper Architects, P.C. v. McFall, Konkel & 
Kimball Consulting Eng’rs, Inc., 843 P.2d 1178 (Wyo. 
1992); McCabe v. R.A. Manning Constr. Co., 674 P.2d 
699 (Wyo. 1983).

The Wyoming Supreme Court—in its decision 
in Bunting v. Jamieson, 984 P.2d 467 (Wyo. 1999)—
adopted the rulings in Kumho Tire Co. v. Carmichael, 
526 U.S. 137 (1999), and Daubert v. Merrell Dow 
Pharms., Inc., 509 U.S. 579 (1993). See also Winter
holler v. Zolessi, 989 P.2d 621 (Wyo. 1999).

Spoliation of Evidence
The Wyoming Supreme Court has never addressed 
or adopted any independent tort of spoliation as a 
separate cause of action. It has, however, provided 
some guidance concerning the types of sanctions, 
if any, which might be imposed as a result of a par-
ty’s spoliation of evidence. See Abraham v. Great 
W. Energy, LLC, 101 P.3d 446, 455–56 (Wyo. 2004) 
(reversing the trial court’s entry of summary judg-
ment which was imposed as a sanction for plaintiff 
homeowner’s spoliation of evidence).

In addition, the Wyoming Rules of Civil Proce-
dure follow the Federal Rules of Civil Procedure 
fairly closely. It is logical and likely that spoliation 
allegations would be dealt with in most cases pursu-
ant to Rules 26, 34, and 37 of the Wyoming Rules of 
Civil Procedure. Federal precedents may be useful 
to a movant seeking to litigate spoliation issues as a 
discovery matter.

Matters of Pleading and Procedure
Acceptable Methods of Service of Process
Service upon a resident or nonresident individual 
should be personal if possible. Wyo. R. Civ. P. 4, 5. 
Service on nonresident defendants by registered 
or certified mail is available only in strict compli-
ance with Rule 4(1)(c)(2) of the Wyoming Rules of 
Civil Procedure.

Service on a corporation must be upon the man-
aging officer, managing general agent, registered 
agent, or by leaving a copy of the complaint and 
summons in the defendant’s business office with a 
person having charge of that office. Wyo. R. Civ. P. 
4(d)(4). Service is permitted on foreign corporations 
under the Wyoming long-arm statute, if the defen-
dant has constitutionally sufficient minimum con-
tact with Wyoming. Wyo. Stat. Ann. §5-1-107 (1977); 
Prehoda v. Edward Hines Lumber Co., 399 F. Supp. 
643, 646–47 (D. Wyo. 1975).

Answer Time
A resident defendant must serve a responsive plead-
ing within twenty days of proper service. A non-
resident defendant must file a responsive pleading 
within thirty days of proper service. Wyo. R. Civ. P. 
4, 8, 12.

Particularity with Which Affirmative 
Defenses Must Be Raised
Assumption of risk, contributory negligence/com-
parative fault, statute of limitations, waiver, and 
other affirmative defenses must be pled affirmatively 
in the answer. Wyo. R. Civ. P. 8(c).

Lack of jurisdiction over the person or the subject 
matter, improper venue, insufficiency of process or 
service of process, failure to name or join a neces-
sary party, or failure to state a claim upon which 
relief can be granted must be pled by motion or in 
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the answer before any further responsive pleading is 
filed. Wyo. R. Civ. P. 12(b), 15(a).

All averments of fraud, mistake, or special dam-
ages must be pled with particularity. Wyo. R. Civ. P. 
9(b), 9(g).
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