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European Union

By Rodney J. Freeman

Product Liability in the European 
Union—An Overview
The European Union is a supranational political 
body made up of individual nations, referred to as 
Member States. Each Member State has and creates 
its own national law, but is also subject to law created 
at a European Union level.

At the center of the product liability systems of 
the countries that comprise the European Union is 
the Product Liability Directive of 1985, officially des-
ignated Directive 85/374/EEC. It introduced into the 
European Union a uniform system of strict liability 
for defective products.

The Product Liability Directive does not prescribe 
an exclusive system of product liability in the Mem-
ber States of the European Union. Its provisions 
operate alongside other systems of liability in effect 
in each nation, especially those based on contract 
and tort.

The European Framework
The European Union has its origins in a series of 
treaties leading to the Treaty of Rome, signed in 
1957, under which the European Economic Com-
munity was formed. That treaty, and others that 
have followed, provide the basis of the powers of the 
European institutions to legislate and regulate, and 
defines the limits of those powers.

With the accession of 10 new Member States in 
2004, a further two new Member States in 2007, and 
an additional Member State in 2013, the European 
Union now comprises 27 countries. Prior to 2004, 
the members were: Ireland, the United Kingdom, 
Sweden, Finland, Denmark, the Netherlands, Bel-
gium, Luxembourg, Germany, France, Spain, Por-
tugal, Austria, Italy, and Greece. The new members 
that joined in May 2004 were Estonia, Latvia, Lith-
uania, Poland, Czech Republic, Slovakia, Hungary, 
Slovenia, Cyprus, and Malta. The new members that 

joined in January 2007 were Bulgaria and Romania, 
with Croatia joining in 2013.

The European Union operates through three cen-
tral institutions:

• the European Commission, with primary 
responsibility for administering the Union, 
and promoting legislation;

• the European Parliament, the primary legisla-
tive body; and

• the Court of Justice of the European Union, 
with ultimate responsibility for interpreting 
EU legislation.

European Community legislation takes a number 
of forms, the most important of which, for present 
purposes, are directives. A directive is not binding 
on individuals in the European Union, but is binding 
on the Member States, requiring them to give effect 
to its provisions. As a general rule, directives become 
binding on individuals when they are implemented 
by the individual Member States. For example, the 
Product Liability Directive was adopted by the Euro-
pean Council in 1985, but it did not become part of 
the law of the United Kingdom until 1987 with the 
introduction of that nation’s Consumer Protection 
Act. It did not become part of domestic law of France 
until 1998, many years beyond the deadline specified 
in the Directive for implementation.

Systems of Product Liability 
in the European Union
In 1985, after almost a decade of controversy and 
debate, the European institutions adopted the Prod-
uct Liability Directive, which introduced into the 
EU (in many countries for the first time) a system of 
strict liability for defective products. That is, it pro-
vides for liability on producers and suppliers based 
on the defective condition of the product without 
any need to establish fault or negligence on the part 
of the producer or supplier.
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The Directive establishes a non- exclusive system 
of liability. Article 13 provides that the system of 
liability established under the Directive does not 
exclude other rights an injured person might have 
under existing national laws, specifically under the 
law of “contractual or non- contractual liability” or 
a “special liability system” existing at the time the 
Directive was adopted. In effect, this means that 
the Directive adds a system of strict liability to the 
existing systems of liability under national laws of 
contract and tort. In most EU Member States, there-
fore, consumers injured by defective products will 
potentially have various causes of action available to 
them, and can choose whichever is most advanta-
geous to them. Those options will differ from coun-
try to country.

Product Liability Systems Based on Contract
The Member States all have systems which provide 
for recovery by injured consumers through the law of 
contract. Indeed, in France and Luxembourg where 
an injury results from a breach by a seller of an 
agreement with a consumer, under national systems 
of liability a claimant can generally seek redress only 
under the law of contract. However, in Denmark, 
Sweden, and Finland, contract law has very limited 
scope in product liability cases and damages for 
personal injuries are generally not recoverable under 
contract law. Compensation for damage to property 
other than to the product itself is also only recover-
able in limited circumstances in these countries.

In the majority of Member States, consumers’ 
rights in contract are generally confined to claims 
against those with whom the consumer can be 
said to have entered into an agreement. This gen-
eral rule restricts the consumer’s ability to bring a 
claim in contract in respect of a defective product 
as it often limits the consumer’s right to claim 
against manufacturers.

This principle of privity of contract has been 
modified, however, in almost all Member States. 
For example, in Austria the contract between the 
producer and initial purchaser is deemed to have a 
“protective effect” for the benefit of all other persons 
who acquire the product through a chain of con-
tracts. Therefore, the ultimate purchaser (but not a 
mere bystander) can seek redress directly from the 
producer. In France and Luxembourg legislation 
incorporates a “latent defect warranty” and a general 

safety duty into contracts for the sale of goods, the 
benefit of which passes to successive purchasers of 
the product. This gives the consumer a right to claim 
against the ultimate seller, the producer, and any 
other person in the chain of sellers. Furthermore, 
in France, the general safety duty on professional 
sellers (including manufacturers) also benefits 
mere bystanders.

Provisions that allow a consumer to bring a claim 
against upstream suppliers of a defective product 
also exist in Finland. The law of Spain extends to 
consumers, in specific circumstances, a right to pur-
sue a claim in contract against a manufacturer of a 
product not withstanding a lack of direct contractual 
relationship between them.

In Portugal, the ultimate consumer can claim 
against a manufacturer that provides express war-
ranties that accompany goods, as the downstream 
supplier is deemed to be acting as agent for the man-
ufacturer. Similarly, in Ireland, legislation provides 
for a claim to be brought by a consumer or donee 
against a manufacturer for breaching any guarantee 
provided voluntarily by the manufacturer, despite 
the lack of a contractual link.

In some Member States, such as the United King-
dom and Ireland, liability in contract is “strict” 
in the sense that there is no requirement that the 
breach be attributable to the fault of the defendant. 
However, in the majority of Member States fault or 
an element of bad faith is required to give rise to 
liability, at least for personal injury. Generally the 
defendant will only be held liable where he knew 
(or should have known) that the product was not in 
conformity with the contract, although the level of 
knowledge required varies between Member States. 
In France and Luxembourg, the courts usually 
expect a professional seller to be aware of all defects, 
whereas in Austria and Germany the seller is not 
necessarily under an obligation to examine, and thus 
be aware of any defects in, the products he sells.

In all Member States there is a basic right to 
recover damages suffered by reason of a breach of 
contract. In the majority of countries a consumer 
can generally recover damages for personal injury 
or harm to property other than to the product itself. 
In Belgium and France, however, consequential 
damages are not recoverable unless the claimant 
proves knowledge, intention, or fault on the part of 
the supplier. In Spain and Austria, the categories of 
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recoverable damages depend on the degree to which 
the defendant is culpable. National laws also differ 
when it comes to non- material damage such as com-
pensation for pain and suffering. Such damages are 
generally recoverable in France, Germany, Luxem-
bourg, Austria, and the United Kingdom, but are not 
recoverable in Italy, Greece, or the Netherlands.

All Member States also protect consumers by 
statutory prohibitions on the inclusion of unfair 
clauses in contracts. Legislation renders unfair terms 
unenforceable and, in the absence of express terms 
in the contract, implies certain other terms into con-
sumer contracts. For example, in the United King-
dom, terms relating to the quality of a product and 
its suitability for its intended purpose are implied 
into contract for the sale of goods. Some of these 
legislative provisions have their origins in European 
Community legislation such as the Consumer Guar-
antees Directive (99/44/EC) and the Unfair Terms in 
Consumer Contracts Directive (93/13/EC).

Product Liability Systems Based on Tort
Almost all of the Member States have tort-based 
liability systems which enable consumers to recover 
damages; the consumer must be able to prove that 
he or she was injured as a result of the neglect of the 
producer. One important exception is in Austria, 
where tort law has very rarely resulted in the liability 
of a producer, owing to difficulties for consumers in 
meeting the high burden of proof required to fix a 
producer with liability.

As with contract law, there are important differ-
ences between the tort laws of the different Member 
States, such as those relating to the requirement of 
fault and the burden of proof. In most countries, 
tort law requires that the defendant be at fault or in 
breach of some general duty to the claimant. Some 
Member States, however, have traditional tort sys-
tems where proof of fault is not a necessary element 
in some cases. For example, in France, Belgium, and 
Luxembourg, a person is presumed to be liable upon 
proof that a product which he had in his possession 
was defective and caused injury to the claimant. 
There are only limited defenses to such a claim (for 
example, force majeure) but the regime generally 
only applied to certain types of products (for exam-
ple, those likely to explode).

The general rule regarding the burden of proof in 
tort-based litigation is that the claimant bears the 

onus of proving the essential elements of the case in 
order to recover compensation. However, in a num-
ber of Member States, for example the Netherlands, 
Denmark, and Ireland, there have been examples of 
a reversal of this burden of proof. In some circum-
stances, national courts in these Member States infer 
the existence of fault from the fact that the product is 
defective. In such cases, there is effectively a reversal 
of the burden of proof, as the defendant will need to 
produce evidence which demonstrates that it was not 
at fault despite the defective condition of the prod-
uct. In Italy, in the case of injury caused by “hazard-
ous” products, the burden rests on the defendant to 
prove that all suitable measures had been taken to 
prevent the damage.

In Germany, the concept of “producer liability” 
shifts the burden of proof for negligence. There is a 
rebuttable presumption that the producer breached 
his duty of care, and was at fault, where the claimant 
can prove that he was injured by a defective product. 
This applies to manufacturing, design, and “instruc-
tion” defects. In respect of instruction defects, the 
producer can raise, in certain circumstances, the 
“odd unit” defense. In respect of manufacturing and 
design defects, the producer can raise a “develop-
ment risk” defense.

All Member States recognize the concept of 
contributory negligence, but the availability of this 
defense is more restricted in some countries (e.g., in 
Sweden) than others.

The Member States also have varied approaches to 
the assessment of damages. In jurisdictions such as 
the Netherlands and Finland, the damages a defen-
dant is liable to pay may be reduced to take account 
of the relative financial circumstances of the parties. 
As with contract claims, there are also differences in 
the categories of damages recoverable.

Product Liability Directive 
in the European Union
In most (but not all) Member States, the strict lia-
bility regime established under the Product Liabil-
ity Directive is considered to be more favorable to 
claimants than the regimes under established princi-
ples of contract or tort. Thus, the Directive is increas-
ingly becoming the main system of liability for 
product liability claims in the EU. For these reasons, 
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the rest of this chapter will focus on the provisions of 
the Directive.

It must also be remembered that procedural rules 
have not been harmonized in the EU, nor does the 
Product Liability Directive deal comprehensively 
with the question of damages. Those matters are all 
left to the national laws of the individual Member 
States. There will also be differences in the way the 
terms of the Directive are interpreted in each nation.

As a result, despite the fact that the Product Lia-
bility Directive was intended to harmonize product 
liability law in the European Union, there remain 
substantial differences in the way in which the 
Directive and the product liability systems more 
generally, operate in the various Member States. 
These issues were examined in depth in: Meltzer, 
Freeman & Thomson, Product Liability in the Euro-
pean Union: A Report for the European Commission 
(February 2003) (available at http://ec.europa.eu/
enterprise/policies/single-market-goods/files/
goods/docs/liability/studies/lovells-study_en.pdf, 
or by contacting the author at rod.freeman@hogan-
lovells.com). For these reasons, specialist legal advice 
will always be needed by lawyers in order to obtain 
a full understanding of the nature and effect of 
European products liability systems in any particu-
lar circumstances.

Nevertheless, the Product Liability Directive is 
becoming an increasingly dominant feature in each 
nation, as the importance and meaning of the sys-
tem of strict liability established under it becomes 
better recognized by claimants and their lawyers. 
The influence of the Directive is also enhanced sig-
nificantly by the accession of the 13 new Member 
States in 2004, 2007 and 2013 (see supra), as it is 
generally recognized that the EU legislation in those 
countries will, in most cases, raise the standards of 
consumer protection under each nation’s law.

It is also significant that the system of strict liabil-
ity established under the Directive has had a remark-
able degree of influence outside the European Union, 
and has formed the basis of product liability reform 
in many nations around the world, including those 
as far afield as Brazil and Australia. See Lenze, “The 
European Product Liability Directive—A Global 
Bestseller,” in European Product Liability Review 
(September 2003), at 12.

The system of liability under the Directive is 
available to persons injured by defective products 

across the entire European Union. It sets a baseline 
for liability in the Member States, guaranteeing a 
minimum level of protection to consumers in the 
EU. Thus, the Directive is the starting point for 
understanding the nature of the claims to which 
manufacturers and suppliers are exposed in the EU 
for product liability risks, and for understanding 
the defenses that may be available in answer to 
such claims.

The key features of this liability regime are out-
lined below. As this is an area of law that continues 
to evolve, the ongoing developments in Europe 
are routinely reported in Hogan Lovells’ quarterly 
publication International Product Liability Review, 
available by contacting the author at rod.freeman@
hoganlovells.com.

Scope of Liability
The Product Liability Directive imposes liability to 
pay compensation for damage caused by a defect in 
a product, even if there is no proof of fault on the 
part of the party responsible. Under Article 3 of the 
Directive, liability extends to:

• the producer;
• the first importer into the European Union, the 

intention being to ensure that there will always 
be a defendant within the EU who can be held 
liable for a defective product;

• an “own brander” (i.e., someone who holds 
himself out as a manufacturer by including his 
own name or trademark on the product); and

• a “downstream supplier” (whether the retailer, 
wholesaler, or distributor), but only if it fails to 
identify the manufacturer, the own brander, 
or the first importer, within a reasonable time 
(see for example Italian Supreme Court of 
Cassation, Judgment of 1 June 2010, no.13432 
(bicycle).

The Directive gives a wide definition to “product.” 
It states that “product” means any goods or elec-
tricity, and includes a product that is comprised in 
another product, whether as a component or as a raw 
material. In its original form, primary agricultural 
products were excluded from the Directive, although 
by an amendment in 1999, such products were 
brought within the scope of the liability regime.

A product is considered to be defective if in all 
relevant circumstances “it does not provide the 

http://ec.europa.eu/enterprise/policies/single-market-goods/files/goods/docs/liability/studies/lovells-study_en.pdf
http://ec.europa.eu/enterprise/policies/single-market-goods/files/goods/docs/liability/studies/lovells-study_en.pdf
http://ec.europa.eu/enterprise/policies/single-market-goods/files/goods/docs/liability/studies/lovells-study_en.pdf
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safety which a person is entitled to expect.” Article 
6 of the Directive. Matters to be taken into account 
will include:

• the presentation of the product;
• the use to which it could reasonably be 

expected that the product would be put; and
• the time when the product was supplied.
A product will not be considered defective simply 

because a better product is subsequently put into cir-
culation. Article 6(2) of the Directive.

It is not necessary that there has been any fault 
or neglect on the part of the producer, and arguably 
the conduct of the producer is not relevant at all to 
the question of whether the product was defective. 
See A & Others v. National Blood Authority [2001] 3 
All ER 289 (blood contaminated with Hepatitis C). 
Contrast this decision with Sam Bogle & Others v. 
McDonalds Restaurants Ltd. [2002] All ER (D) 436 
(Mar), English High Court, in which the court took 
into account steps taken by the defendant (to train 
its staff how to serve safely hot coffee and tea to cus-
tomers) when considering whether the products were 
defective under the laws implementing the Directive.

Burden of Proof
The burden of proof rests on the claimant to estab-
lish the primary elements of liability, namely the 
damage, the defect, and the causal relationship 
between defect and damage. Article 4 of the Product 
Liability Directive.

There has been debate and uncertainty as to the 
extent of that duty. In a series of cases in the United 
Kingdom and Austria, the courts held that it was 
insufficient for the claimant to prove merely that 
the product had failed, causing injury. The onus was 
on the claimant to demonstrate what was the cause 
of the failure of the product. See Richardson v. LRC 
Products [2000] Lloyd’s Rep. Med. 280 (broken con-
dom); Foster v. Biosil (2001) 59 B.M.L.R. 178, Central 
London County Court, 18 April 2000 (ruptured 
silicone breast implant); Austrian Supreme Court, 9 
July 2002, 2 Ob 253/01x (exploding spray can); Aus-
trian Supreme Court, 1 October 2003, 7 Ob 125/03p 
(exploding sparkling water bottle).

The decisions noted above, however, contrast 
with the approach taken in some more recent cases, 
including by the Austrian Supreme Court and in 
France, Spain, and Belgium, where the courts were 

prepared to find that the mere fact that the prod-
uct had failed in the circumstances was sufficient 
to prove that the products were defective for the 
purposes of the laws implementing the Product 
Liability Directive. See Austrian Supreme Court, 22 
October 2002, 10 Ob 98/02p (coffee machine catch-
ing fire); Austrian Supreme Court, OGH—Urteil: 
406 95/04h (defective firework); Tribunal de Grande 
Instance of Aix en Provence, 2 October 2001, Dal-
loz 2001, IR, p.3092 (“exploding” glass window in 
fireplace); Toulouse Court of Appeal, 7 November 
2000 (burst car tire); Zamora Audiencia Provincial, 
7 May 2001 (airbag); Civ. Namur, 21 November 1996, 
JLMB., 1997. p. 104 (exploding soft drink bottle). As 
jurisprudence on the Directive builds, the former 
approach looks increasingly outdated. Nevertheless, 
European Courts still are bound by the provisions 
of the Directive that make it clear that the claimant 
bears the burden of proof—see for example Decision 
of the Regional Court of Madrid 26 July 2011 (non- 
deployment of airbag), and the English Court of 
appeal in Ide v ATB Sales Ltd [2008] EWCA Civ 424.

Questions concerning the standard of proof to be 
applied, and the evidentiary rules that are applicable 
in particular cases are matters of procedure that are 
not covered by the Directive, but will be governed 
by the individual national systems in each Mem-
ber State.

Available Defenses
Development Risks
Article 7(e) of the Product Liability Directive pro-
vides a defense to a claim under the Directive if the 
producer proves “that the state of scientific and tech-
nical knowledge at the time when he put the prod-
uct into circulation was not such as to enable the 
existence of the defect to be discovered.” This is an 
“optional” provision in the Directive (Article 15(1)
(b)), and Member States are not obliged to include 
it in their national laws. The defense has not been 
implemented in Finland and Luxembourg.

The European Court of Justice considered the 
scope of the defense in Commission v. United King-
dom [1997] All ER (EC) 481. The Court there took 
a somewhat narrow reading of the development 
risks defense. It ruled that to rely on this defense a 
producer must prove that the objective state of sci-
entific and technical knowledge, including the most 
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advanced level of such knowledge, at the time when 
the product in question was put into circulation, was 
not such as to enable the existence of the defect to 
be discovered. However, that knowledge must have 
been “accessible” at the time the product was put 
into circulation. On this last point, the ECJ acknowl-
edged that difficult questions may arise on the facts 
of particular cases in deciding whether the requisite 
knowledge was actually accessible to the producer.

The scope of the defense was further narrowed 
by courts in Germany and the U.K. In 1995, the 
German Supreme Court decided, in the “Sparkling 
Water Bottle” case, that the defense could not be 
raised in Germany to counter allegations of manu-
facturing defects, stating that it was only available 
for design defects and instructional defects. The 
English Court of Appeal, in Abouzaid v. Mothercare 
(UK) Ltd. (unreported) [2000] CA Transcript 2279, 
held that the absence of prior reports of the unsafe 
nature of the product could not be considered part of 
the “state of scientific and technical knowledge.” The 
English High Court, in A & Others v. National Blood 
Authority [2001] 3 All ER 289, held that the defense 
was not available to the defendant in circumstances 
where, while it knew of the potential risk of infec-
tion, there was no means it could use to screen the 
blood or otherwise identify the virus in it.

Although defendants have frequently sought to 
rely on the development risks defense, there have 
been relatively few reported cases in which the 
defense has been successful. In the Dutch contam-
inated blood case of Sanquin Foundation, District 
Court of Amsterdam, 3 February 1999, the court 
allowed the defense where knowledge of the particu-
lar risk did exist, but its discovery in any one product 
was not possible. The defense was also successfully 
relied upon in the Paris Court of Appeal in relation 
to a drug that caused the claimant to develop serious 
kidney disease, CA Paris 23 September 2004 Dalloz 
2005 p1012. In this case, the court held that the state 
of scientific and technical knowledge at the time the 
medicine was put into circulation was not such as to 
enable the existence of the defect to be discovered, 
even though there was knowledge of the drug’s 
potential to cause such disease. An equivalent of the 
development risk defense interpreted in this way was 
also upheld by the Italian Court of Brescia in relation 
to a hemophiliac who contacted HIV, allegedly as a 
result of blood treatment. Court of Brescia no. 1256 

of 21 April 2006. (This case was not brought under 
the laws implementing the Directive, however; the 
Italian Civil Code dealing with tortious liability has 
an equivalent defense.). More recently, the Spanish 
Court of Sassari (12 July 2012) accepted that the 
defendant manufacturer of a pharmaceutical was 
entitled to rely on the defence in circumstances 
where the “isolated and atypical” reports of a con-
nection between the drug and the side- effect had not 
reached a sufficiently wide- ranging level of knowl-
edge within the scientific community.

Comparative Fault/Contributory Negligence
Liability may be reduced or avoided if the damage is 
found to be caused by both a defect in the product 
and by the fault of the injured person, or of any per-
son for whom the injured person is responsible. Arti-
cle 8(2) of the Product Liability Directive. This issue 
was considered by the Austrian Supreme Court in 
its decision of 22 October 2009, decision 30b171/09g 
(swimming pool equipment).

Misuse of the Product
The test for defect under the Product Liability Direc-
tive has been described as a “legitimate expecta-
tions” test, based on the level of safety that a person 
is entitled to expect from the product.

One of the considerations to be taken into account 
is “the use to which it could reasonably be expected 
the product would be put.” If the misuse of the 
product could reasonably have been anticipated, the 
product could be considered defective if the misuse 
rendered the product unsafe. Palmer v. Palmer and 
Others [2006] All ER (D) 86 (Jun). See also Warsaw 
Court of Appeal 4 November 2008, case ref I ACa 
526/2008 (domestic appliance). If, however, the 
misuse could not reasonably have been anticipated, 
and the damage was caused by that misuse, it would 
appear that the product ought not to be considered 
defective. Johnson & Johnson, District Court of 
Zwolle, Netherlands, 24 April 2002 (incorrect use 
of tampon).

Unavoidably Dangerous Products 
and Obvious Risks
The defectiveness of a product is to be considered 
taking “all the circumstances” into account, includ-
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ing the “presentation” of the product. Article 6(1) of 
the Product Liability Directive.

It is likely that if a product contains obvious, 
unavoidable risks, it will not be considered defective 
under the terms of the Directive. Sam Bogle & Oth-
ers v. McDonalds Restaurants Ltd. [2002] All ER (D) 
436. See also Brinkmann v. Master food, Oberlandes-
gericht, Dusseldorf, 20 December 2002, 14 U 99/02 
(chocolate bars); Vienna Court of Appeal, 5 Decem-
ber 2002, 2 Ob 249/02k (collapsing stepladder).

However, if the risks are unavoidable, but not 
obvious, and the consumer is not adequately warned 
in relation to those risks, the product is likely to be 
considered defective. A & Others v. National Blood 
Authority [2001] 3 All ER 289.

Component Suppliers
A defense is available to suppliers of component 
parts if they prove that the defect is attributable to 
the design of the product in which the component 
has been fitted or to the instructions given by the 
manufacturer of the finished product. Article 7(f) of 
the Product Liability Directive.

Informed Intermediary
There is no express provision in the Product Liability 
Directive for an informed, or learned, intermediary 
defense for producers, although “all the circum-
stances” are to be taken into account when consid-
ering whether a product is defective. The defendants 
in A & Others v. National Blood Authority [2001] 
3 All ER 289., were not entitled to the benefit of an 
informed intermediary defense in a claim under the 
laws implementing the Directive. Thus, in the U.K. at 
least, it would appear that there is no informed inter-
mediary defense under the Directive.

Compliance with Standards/Regulations
Compliance with industry standards or mandatory 
regulations will not necessarily provide a defense to 
a claim under the Product Liability Directive. See, 
for example, A & Others v. National Blood Authority 
[2001] 3 All ER 289. Where standards or regulations 
relevant to the safety of the product in question 
exist, the question of compliance with them will 
be expected to be of some evidentiary importance 
in most cases. For example, a German court held 
that compliance with up-to-date regulations did 

constitute a defense, although it was not an absolute 
defense in its own right. Cologne Court of Appeal, 
7 September 2005, NJW 2005, 3292 (food labeling). 
See also Pollard v. Tesco [2006] EWCA Civ 363 (child 
resistant safety cap), where the English Court of 
Appeal surprisingly held that non- compliance with 
a voluntary safety standard did not render a product 
defective. Contrast this holding with the German 
decision in Case 1 U 80/96 (industrial drying oven), 
where the product was defective for, inter alia, non- 
compliance with non- binding standards). In Case 4C 
386/2005, involving an elevator, the Swiss Supreme 
Court held that a product was defective despite the 
fact it complied with voluntary product standards 
(although not a Member State, much Swiss law is 
based on the European Union. In Landgericht Dus-
seldorf 30 November 2005-10 O 144/04, NJW-RR 
2006, 1033 FF (floor grinding machine), the court 
held that non- compliance with a mandatory safety 
requirement did render a product defective.

Furthermore, in Austria, the courts have found 
that when a product is manufactured in accordance 
with industry customs, the relevant norms, and 
other technical standards, it should be presumed the 
product is not defective. Case 6b 06 157/98a (kitchen 
stove). However, where a product displays a mark 
which signals compliance with voluntary standards, 
but the product does not in fact comply with those 
standards, the product is defective, Case G2 2 R 87/K 
(egg transporting machine).

It is a defense if the defect itself is caused by the 
need to comply with mandatory regulations. Article 
7(d) of the Product Liability Directive.

Privity of Contract
A producer of a defective product is liable, under the 
Directive, for damage caused by the defect, irrespec-
tive of whether the person who suffered the damage 
was in a contractual relationship with the producer.

As the Directive does not deal with matters such 
as proof of causation and damage, questions of 
remoteness of damage are to be decided in accor-
dance with the national law of the particular Mem-
ber State.

Exclusion Clauses and Disclaimers of Liability
A producer may not limit or exclude liability under 
the Directive through exclusion clauses or disclaim-
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ers. Article 12 of the Product Liability Directive. 
However, any instructions or warnings provided in 
relation to the safe use of the product will be relevant 
when considering whether the product is defective. 
Article 6(1)(a) of the Directive.

Time Limitations
There is a limitation period of three years from the 
day on which the claimant became aware, or should 
reasonably have become aware, of the damage, the 
defect, and the identity of the producer. Article 10(1) 
of the Product Liability Directive. This is subject to 
national laws dealing with the suspension or inter-
ruption of the running of the statutory limitations 
periods. Article 10(2) of the Directive.

The rights conferred by the Product Liability 
Directive are extinguished ten years from the date 
on which the producer put into circulation the actual 
product that caused the damage if proceedings are 
not commenced within that time. Article 11 of the 
Directive. There does not appear in the Directive any 
scope for the extension of the time limit. A product 
is put into circulation when it is taken out of the 
manufacturing process operated by the producer 
and enters a marketing process in the form in which 
it is offered to the public. O’Byrne v Aventis Pasteur 
MSD and Another [2005] case C-127/04.

Defects Occurring After a Product 
Is Put into Circulation
A producer has a defense under the terms of the 
Product Liability Directive if the defect that caused 
the damage did not exist at the time when the prod-
uct was put into circulation. In the English case of 
Piper v. JRI (Manufacturing) Limited [2006] EWCA 
Civ 1344, the manufacturer of a defective hip pros-
thesis showed by reference to its quality control 
procedures that, on the balance of probabilities, the 
defect did not exist when the product was supplied.

Where a product becomes unsafe over time 
through normal use, there will invariably be an issue 
as to whether the product, in its design, provides the 
safety that persons are entitled to expect. However, it 
may be that if the unsafe condition arose due to wear 
and tear after a long period of time, it will be possi-
ble to argue that the product did not have a defect. 
See Munich Court of Appeal, OLG Munchen, 21 June 
2002, Az: 21 U 4952/01 (tumble dryer catching fire).

In some cases, European Courts have placed a 
high evidentiary burden on manufacturers seeking 
to establish that the product did not bear the defect 
at the time it was put into circulation—see for exam-
ple Munich Court of Appeals—Judgment of 11 Janu-
ary 2011, no. 5 U 3158/10 (exploding bottle).

Damages and Joint Liability
Compensatory and Punitive Damages
A producer of a defective product is liable, under the 
terms of the Product Liability Directive, for damage 
caused by death or personal injury. Article 9(a) of 
the Product Liability Directive. The producer is also 
liable for damage to property (other than damage 
to the product itself) if the defective product was a 
consumer product, and the injured party was using 
the product as a consumer. Liability for property 
damage in these circumstances is subject to a lower 
threshold of 500 Euros. Article 9(b) of the Directive. 
Compensation for “non- material” damages is avail-
able in most, but not all, Member States in claims 
pursuant to the Directive.

As a practical matter, punitive damages are gener-
ally not recoverable in product liability claims under 
the terms of the Directive.

The Directive is otherwise silent on the ques-
tion of what types of damages are recoverable, and 
how they are to be calculated. These, therefore, are 
matters to be dealt with by the national law of each 
Member State. Henning Veedfald & Arhus Amtskom-
mune, European Court of Justice, C-203/99.

Caps on Damages
The Product Liability Directive includes an optional 
provision allowing Member States to fix a cap of not 
less than 70 million Euros on a producer’s liability 
arising out of personal injury damages caused by 
“identical items with the same defect.” Article 16(1) 
of the Product Liability Directive. This option has 
been included in the national implementing laws in 
some of the Member States, including Germany, Por-
tugal, and Spain. There have been no court decisions 
that interpret the application of this cap.

Joint and Several Liability
Liability of “producers” under the Directive is 
joint and several. Article 5 of the Product Liability 
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Directive. This is expressed to be without prejudice 
to national laws concerning rights of contribution 
or recourse.

Article 8(1) provides that “the liability of the 
producer shall not be reduced when the damage is 
caused both by a defect in product and by the act 
or omission of a third party.” This is also expressed 
to be without prejudice to national laws concerning 
rights of contribution or recourse.

Liability of Parties in Supply Chain
The Product Liability Directive provides that, where 
the producer (including the first importer into the 
European Union) cannot be identified, each party 
in the supply chain shall be treated as the producer 
(and therefore liable for damage caused by defects) 
unless the party informs the injured person, within 
a reasonable time, of the identity of the producer or 
of “the person who supplied him with the product.” 
Article 3(3) of the Product Liability Directive.

The European Court of Justice has held that a sup-
plier will be free from liability under the Directive’s 
strict liability regime if the supplier complies with 
the provisions of Article 3(3) in notifying the injured 
person of the identity of the producer or the upstream 
supplier. The Court held that it is unlawful for the 

national laws implementing the Directive in a Mem-
ber State to provide to the contrary. Commission v. 
France, European Court of Justice, C-52/00 [2002].
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