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Part I: Overview of 2015 Discovery 
Amendments to Federal 
Rules of Civil Procedures
While the 2015 Amendments modified only a few 
Rules in the comprehensive Federal Rules of Civil 
Procedure (FRCP), the changes to the rules gov-
erning discovery were significant and have had an 
impact on how discovery is conducted in Federal 
Court. Below is a short summary of these Amend-
ments as they relate to discovery.

Rule 16. Pretrial Conferences; 
Scheduling; Management
Rule 16(b) directs the federal district court judge, or 
a magistrate judge when authorized by local rule, to 
issue a scheduling order. Fed. R. Civ. P. 16(b)(1). The 
2015 Amendments to Rule 16 relate to the timing 
and contents of that order.

Amended Rule 16 requires the scheduling order 
to follow either the court’s receipt of the parties’ Rule 
26(f) report or a scheduling conference. Fed. R. Civ. 
P. 16(b)(1). It requires the judge to issue the schedul-
ing order as soon as practicable, but unless there is 
good cause for the delay, no later than ninety days 
after the defendant is served with the complaint or 
sixty days after any defendant has appeared, which-
ever is earlier. Fed. R. Civ. P. 16(b)(2).

Amended Rule 16 also provides that the sched-
uling order may include provisions related to the 
disclosure, discovery, or preservation of electroni-
cally stored information (ESI). Fed. R. Civ. P. 16(b)(3)

(B)(iii). It may also include any agreement reached 
between the parties regarding the assertion of priv-
ilege claims for trial preparation materials after 
information is produced. Fed. R. Civ. P. 16(b)(3)(B)
(iv). This amendment is intended to encourage the 
parties to negotiate nonwaiver and clawback agree-
ments, in accordance with Federal Rule of Evidence 
502, to facilitate discovery. Such agreements can be 
particularly important to product manufacturers 
and their attorneys, as the inadvertent disclosure of 
privileged documents in one case may affect other 
pending or future litigation.

Lastly, the amended rule provides that a sched-
uling order may “direct that before moving for an 
order relating to discovery, the movant must request 
a conference with the court,” thereby encouraging in-
formal resolution of discovery issues in lieu of formal 
motions practice. Fed. R. Civ. P. 16(b)(3)(B)(v)–(vii).

Rule 26. Duty to Disclose; General 
Provisions Governing Discovery
In general, Rule 26 governs a party’s duty to make 
certain disclosures and outlines the scope of permit-
ted discovery unless otherwise limited by a court 
order. See Fed. R. Civ. P. 26(b)(1).

The 2015 Amendments removed from Rule 26 the 
age-old definition of the scope of discovery, which 
focused on whether the information sought was 
“reasonably calculated to lead to the discovery of 
admissible evidence.” The amended Rule 26 instead 
authorizes discovery “regarding any nonprivileged 
matter that is relevant to any party’s claim or defense 
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and proportional to the needs of the case[.]” Id. (This 
new proportionality-focused scope of discovery is also 
referenced in amended Rules 30 and 31 (Depositions), 
and amended Rule 33 (Interrogatories).) The rule enu-
merates a number of factors that should be considered 
in determining whether a particular request falls 
within that scope, including the importance of the 
issues at stake; the amount in controversy; the parties’ 
relative access to information; the parties’ resources; 
the importance of discovery in resolving the issues; 
and whether the burden or expense of the proposed 
discovery outweighs its likely benefit. Id. However, 
information within the scope of discovery need not be 
admissible in evidence to be discoverable. Amended 
Rule 26 requires the court to limit the frequency or 
extent of discovery that falls outside the scope pre-
scribed by Rule 26(b)(1). Fed. R. Civ. P. 26(b)(2)(C)(iii).

Rule 26(c)(1) governs protective orders related to 
discovery, authorizing the court to enter a protective 
order limiting or prohibiting discovery for good 
cause, to protect a party or person from annoyance, 
embarrassment, oppression, or undue burden or 
expense. The revised Rule 26(c)(1) adds that the 
court’s protective order may specify the terms of 
discovery, including the “allocation of expenses.” Id. 
Thus, the amended rule signals that, at least in some 
cases, costs can be shifted to the party seeking dis-
covery beyond Rule 26’s limits.

Rule 26(d) governs the timing and sequence of 
discovery. The revised rule allows a party to deliver a 
Rule 34 request twenty- one days after the summons 
and complaint are served, although such requests 
are not deemed served until the date of the parties’ 
first Rule 26(f) conference. Fed. R. Civ. P. 26(d)(2)
(B). Thus, the receiving party has thirty days from 
that conference to respond. Fed. R. Civ. P. 34(b)(2)
(A). The commentary to the amended rule indicates 
that this amendment is designed to facilitate focused 
discussion during the 26(f) conference, which may 
produce changes in the requests. See Fed. R. Civ. P. 
26(d) advisory committee’s note.

Typically, the parties may utilize different forms 
of discovery in any sequence, and “discovery by one 
party does not require any other party to delay its 
discovery.” Fed. R. Civ. P. 26(d)(3). Amended Rule 26 
allows the parties to stipulate, or the court to dictate, 
a timeline and sequence for discovery. Id.

Finally, amended Rule 26(f)(3) requires the par-
ties’ discovery plan to state the parties’ views and 

proposals on issues about disclosure, discovery, and 
preservation of ESI, including the form(s) in which it 
should be produced. Fed. R. Civ. P. 26(f)(3).

Rule 34. Producing Documents, 
Electronically Stored Information, and 
Tangible Things, or Entering onto Land, 
for Inspection and Other Purposes
Rule 34 governs discovery requests for production of 
documents, ESI, and tangible items, and for permis-
sion to enter onto land to conduct inspections and 
other investigations. See Fed. R. Civ. P. 34.

As discussed above, the revised Rule 26(d)(2) 
permits the early service of Rule 34 requests. Fed. R. 
Civ. P. 26(d)(2). Amended Rule 34 incorporates this 
revision. See Fed. R. Civ. P. 34(b)(2)(A).

The 2015 Amendments significantly altered 
parties’ obligations regarding objections to Rule 34 
requests. Under the amended rule, a party object-
ing to a request must state “with specificity the 
grounds for objecting to the request, including the 
reasons.” Fed. R. Civ. P. 34(b)(2)(B). In other words, 
general, boilerplate objections to discovery requests 
are not permitted. For example, if a responding 
party objects to a request as overbroad, that party 
should provide specific details about the volume of 
material sought and the efforts required to collect 
that information.

Revised Rule 34(b)(2)(C) also requires an object-
ing party to indicate what it will and will not 
produce based on its objections. This revision is 
intended to eliminate confusion as to whether a 
responding party has withheld responsive informa-
tion based on an objection. The revised rule does 
not require a detailed log of all documents withheld, 
except as to privilege. Instead, the responding party 
must alert the opposing party that some documents 
have been withheld on the basis of a particular 
objection, allowing for an informed discussion 
regarding the objection.

Finally, Rule 34 now makes clear that a respond-
ing party may object to the form of ESI production 
requested. Fed. R. Civ. P. 34(d). If a responding party 
objects—or if the requesting party does not specify a 
particular form of production in its requests—then 
the requesting party must state the form(s) of pro-
duction that it plans to use. Id.
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Rule 37. Failure to Make Disclosures or 
to Cooperate in Discovery; Sanctions
Rule 37 outlines a process for seeking a court order 
compelling disclosure or discovery, and governs 
the kinds of sanctions that may be imposed when 
a party fails to comply with a court order. See Fed. 
R. Civ. P. 37. Amended Rule 37 includes new, more 
stringent language regarding the imposition of sanc-
tions for failure to preserve ESI.

Revised Rule 37(e) outlines remedial actions that 
can be taken when ESI “that should have been pre-
served in the anticipation or conduct of litigation is 
lost because a party failed to take reasonable steps 
to preserve it, and it cannot be restored or replaced 
through additional discovery….” Fed. R. Civ. P. 37(e). 
The amended rule explicitly requires the court to 
consider the intent of the party who failed to pre-
serve ESI. If the court determines that a party’s fail-
ure to preserve ESI was unintentional but prejudicial 
to another party, the court may only “order measures 
no greater than necessary to cure the prejudice.” Fed. 
R. Civ. P. 37(e)(1). If the court concludes “that the 
party acted with the intent to deprive another party 
of the information’s use in the litigation,” however, 
the court may impose sanctions, including “pre-
sum[ing] that the lost information was unfavorable 
to the party; instruct[ing] the jury that it may or 
must presume the information was unfavorable to 
the party; or dismiss[ing] the action or enter[ing] a 
default judgment.” Fed. R. Civ. P. 37(e)(2).

The commentary to amended Rule 37 indicates 
that the revised rule is based on the common law 
duty to take reasonable steps to preserve relevant 
information when litigation is reasonably fore-
seeable. In other words, the amended rule is not 
intended to create a new duty to preserve. The com-
mentary likewise states that Rule 26’s proportion-
ality analysis should be considered when deciding 
whether a party’s preservation efforts were reason-
able in a specific case.

Part II: Analysis of Post-2015 
Amendment Discovery Decisions
Since the 2015 Amendments to the FRCP, there have 
been several cases interpreting the amended rules. 
The cases outlined below are not an exhaustive 
summary; however they provide practical guidance 
regarding how to craft discovery responses and 

preserve and produce documents, including ESI, in 
compliance with the amended FRCP.

Rule 26. Duty to Disclose; General 
Provisions Governing Discovery
The cases interpreting amended Rule 26 generally 
focus on the amended scope of discovery and its new 
emphasis on proportionality. For example, in Pertile 
v. General Motors, LLC, the court denied Plaintiffs’ 
motion to compel production of the native version of 
GM’s proprietary finite element analysis computer 
modeling technology (FEA models). No. 1:15-cv-
00518, 2016 U.S. Dist. Lexis 34674, at *17–18 (D. Colo. 
Mar. 17, 2016). Plaintiffs argued that the models would 
provide information about what the GM engineers 
knew about the design of the vehicle at issue during 
testing. Id. at *14–15. The court, citing the revised lan-
guage of Rule 26(b)(1), noted that “‘might yield helpful 
information’ is not the applicable standard” for deter-
mining the scope of discovery, and explained that, “[i]
nstead, [the] court must look at proportionality….” Id. 
at *8. The court noted that GM had already produced 
more than 150,000 pages in discovery, as well as the 
native, 3D CAD drawings of the vehicle design and 
the final evaluation reports from the FEA model. Id. 
It explained that, in light of GM’s extensive produc-
tion, and absent “a factual basis to establish that the 
production to date is inadequate, Plaintiffs’ attempt to 
compel production of the FEA Models themselves is 
not proportional.” Id. at *16.

Similarly, in Gilead Sciences Inc. v. Merck & 
Company, Inc., the court denied Merck’s motion 
to compel requesting further discovery related to 
compounds Merck believed may have been similar 
to ones described in its patent. No. 5:13-cv-4057, 
2016 U.S. Dist. Lexis 5616, at *7 (N.D. Cal. Jan. 13, 
2016). Gilead argued that the compounds were not 
the same as those described in the patent and that 
further discovery was thus inappropriate. Id. The 
court agreed, stating that “[w]ithout more specific 
information triggering some reason or doubt, the 
Court must take the producing party… at its word.” 
Id. The court went on to explain that requiring Gil-
ead to produce discovery on the other compounds 
would “be like requiring GM to produce discovery 
on Buicks and Chevys in a patent case about Cadil-
lacs simply because all three happen to be cars.” Id.

Likewise, in Vailes v. Rapides Parish School Board, 
the court rejected a request to have a forensic expert 
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review defendants’ computers on mere “skepticism” 
that defendants had failed to comply with certain 
discovery requests. No. 15-429, 2016 U.S. Dist. Lexis 
22340, at *18–19 (W.D. La. Feb. 22, 2016).

Another case where the court limited the scope 
of discovery under Rule 26 is Theidon v. Harvard 
University. In that case, the plaintiff challenged Har-
vard’s system of de- duplicating documents, claiming 
some documents that were not exact duplicates were 
being removed (such as the same email with a “read” 
flag versus an “unread” flag). 314 F.R.D. 333, 337 (D. 
Mass. 2016). The court rejected this argument, find-
ing that the plaintiff had not adequately explained 
why the read/unread distinction was relevant or why 
Harvard’s de- duplication proposal was unreason-
able. Id.

Similarly, in Moore v. Lowe’s Home Centers, LLC, 
the plaintiff contended that defendant failed to 
properly search relevant emails. No. 14-1459 RJB, 
2016 U.S. Dist. Lexis 20630, at *14 (W.D. Wash. Feb. 
19, 2016). Defendant responded that it had already 
reviewed 21,000 emails and that running additional 
searches using eighty- eight new search terms pro-
posed by the plaintiff would require them to review 
thousands of irrelevant emails. Id. The court agreed 
and held that the plaintiff’s broad search requests, 
including searches not including the use of plaintiff’s 
name, were overbroad and not proportional in a 
single- plaintiff case. Id. at *14–15.

Siriano v. Goodman Manufacturing Company, L.P. 
illustrates the more active role that courts may play 
in discovery management under the amended Rules. 
In this purported class action, Defendant argued 
that Plaintiffs’ discovery requests were dispropor-
tional and unduly burdensome. No. 2:14-cv-1131, 
2015 U.S. Dist. Lexis 165040, at *14 (S.D. Ohio Dec. 
9, 2015). The court explained that, although “[t]he 
outer boundaries of permissible discovery are quite 
broad,” the recent revisions to Rule 26(b)(1) empha-
sized that “proportionality is the touchstone.” Id. at 
*14, *16. The court acknowledged that Defendants’ 
production costs might be significant, but also noted 
that Defendants had not “proposed alternative meth-
ods of discovery enabling some lesser degree of pro-
duction, such as limiting the search to certain offices 
or files.” Id. at *19. Ultimately, the court decided to 
hold a discovery conference “to discuss whether and 
to what extent discovery should proceed in phases,” 
and also directed the parties to “engage in further 

cooperative dialogue in an effort to come to an 
agreement regarding proportional discovery.” Id.

Rule 34. Producing Documents, 
Electronically Stored Information, and 
Tangible Things, or Entering onto Land, 
for Inspection and Other Purposes
The biggest takeaway from the amended Rule 34 
is that it requires the responding party to object 
with greater specificity. Boilerplate objections no 
longer suffice. If a request is vague, for example, the 
responding party should explain which terms are 
vague and why. Similarly, if a request is overbroad, 
the responding party must provide specifics as to 
why the request would require an overly expansive 
search and give examples of the types of documents 
sought that would have nothing to do with the 
claims or defenses at issue. Likewise, if a request is 
disproportionate to the issues in a case, the respond-
ing part should provide specific information illus-
trating the disproportionality, including reasons 
why the material is of limited relevance and why the 
burden of production would exceed any potential 
benefit. Note, however, that a responding party may 
still object to instructions.

Courts have generally adhered closely to Rule 34’s 
new requirements, requiring objecting parties to spec-
ify, in detail, the grounds for refusing a discovery re-
quest. For example, in New Belgium Brewing Company 
v. Travis County Brewing Company, the court held 
that it was inadequate to merely object to a request 
“to the extent that” it is inconsistent with the Federal 
Rules. No. A-15-CV-452, 2015 U.S. Dist. Lexis 169803, 
at *6 (W.D. Tex. Dec. 18, 2015). The court explained 
that such objections “are the very sort of ‘boilerplate’ 
objections that the newly revised Rule 34 intends to 
eliminate,” because they leave the requesting party “in 
the dark as to whether there are responsive materials 
being withheld on the basis of particular objections, 
and even whether there are responsive documents 
that will be produced on some requests.” Id. The court 
struck the responding party’s general objections and 
ordered it to object with specificity. Id.

Similarly, in Takiguchi v. MRI International, Inc., 
the court reiterated that boilerplate objections are 
disfavored and insufficient to assert privilege. Case 
No. 2:13-cv-1183, 2016 U.S. Dist. Lexis 18340, at *4–5 
(D. Nev. Feb. 16, 2016). The court also emphasized 
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that a responding party must make a “reasonable 
inquiry” in responding to discovery, which requires, 
“at a minimum, a reasonable procedure to distribute 
discovery requests to all employees and agents… 
potentially possessing responsive information, and to 
account for the collection and subsequent production 
of the information to [the requesting party].” Id. at *5 
(quoting EnvTech, Inc. v. Suchard, No. 3:11-cv-0523, 
2013 U.S. Dist. Lexis 129642 (D. Nev. Sept. 11, 2013)).

Lastly, in O’Shea v. American Solar Solution, 
Inc., the court held that boilerplate objections were 
improper and the equivalent of asserting no objec-
tions at all. Case No. 14-cv-894, 2016 U.S. Dist. Lexis 
23420, at *6 (S.D. Cal. Feb. 18, 2016). The court also 
required the defendant to certify under oath whether 
it had produced all requested documents. Id. at *11.

The case R. Fellen, Inc. v. Rehabcare Group, Inc. 
demonstrates Rule 34’s new requirement that a 
responding party state whether responsive docu-
ments have been withheld on the basis of a partic-
ular objection. No. 1:14-CV-2081, 2016 U.S. Dist. 
Lexis 41688, at *8–9 (E.D. Cal. Mar. 29, 2016). In that 
case, when the defendant failed to comply with the 
revised rule, the court ordered the defendant to serve 
amended responses that did so. Id. at *9.

The potential, troubling expansion of responding 
parties’ obligations under amended Rule 34 is illus-
trated by McKinney/Pearl Rest. V. Metropolitan Lift 
Ins. Company, Case No. 3:14-cv-2498, 2016 U.S. Dist. 
Lexis 1999 (N.D. Tex. Jan. 8, 2016). First, after the 
plaintiff filed a motion to compel responses to sev-
eral sets of requests for production, the court found 
those requests did not impose an undue burden and 
required the defendant to respond to each of them. 
Id. at *19–27. The court also mandated compliance 
with the Rule 34’s new form of production require-
ments, requiring the defendant to provide “at least 
the file name and path for produced files and pos-
sibly the custodian of files,” along with the location 
where the ESI is kept and how it is organized, or, 
alternatively, to organize and label the ESI corre-
sponding with each document request. Id. at *36–37.

Rule 37. Failure to Make Disclosures or 
to Cooperate in Discovery; Sanctions
Since the 2015 Amendments, some courts have 
vacated sanctions rulings contrary to Rule 37’s new, 
intent- based standard. See, e.g., Nuvasive, Inc. v. 

Madsen Medical Inc., No. 13CV2077, 2016 U.S. Dist. 
Lexis 8997, at *1–2 (S.D. Cal. Jan. 26, 2016) (vacating 
order imposing adverse inference jury instruction 
where there was no finding of intent, as required by 
amended Rule 37).

Other courts have imposed sanctions under 
Rule 37’s new standard. For example, in Cat3, LLC 
v. Black Lineage, Inc., the court issued sanctions 
against the plaintiff after determining that it had 
intentionally edited e-mail addresses and domain 
names before producing e-mails in discovery. 164 F. 
Supp. 3d 488, 501 (S.D.N.Y. 2016). The court barred 
the plaintiff from relying on their versions of the 
emails and also awarded the defendants their attor-
neys’ fees and costs. Id. at 502. The court further 
recognized that, even if Rule 37 had not specifically 
provided for sanctions in this context, the court had 
the inherent authority to impose them. Id. at 497.

Similarly, in Lexpath Tech. Holdings, Inc. v. Welch, 
the court issued sanctions against a former employee 
who deleted more than 53,000 files off his laptop 
after receiving a cease and desist letter from his for-
mer employer. No. 13-cv-5379, 2016 U.S. Dist. Lexis 
116597, at *16 (D.N.J. Aug. 30, 2016). The defendant 
claimed that he only intended to clean up his laptop 
before returning it. Id. at *4. Based on the timing and 
the defendant’s attempts to take business away from 
his former employer, however, the court inferred 
intent to prevent the company from using the files in 
litigation. Id. at *15. Consequently, the court issued 
an adverse inference instruction, telling “the jury 
that they may presume that the lost information was 
unfavorable to defendant.” Id. at *16.

Likewise, in Security Alarm Financing Enter-
prises, L.P. v. Alarm Protection Technology, LLC, the 
plaintiff and defendant each alleged that the other 
had defamed it in telephone calls with potential cus-
tomers. Case No. 3:13-cv-102, 2016 U.S. Dist. Lexis 
168311, *1–2 (D. Alaska Dec. 6, 2016). The plaintiff 
admitted to destroying telephone recordings with 
these customers after it filed suit, but claimed that 
it had done so pursuant to its normal document 
retention policy. Id. at *9. The plaintiff had retained, 
however, some 150 recordings generally helpful to 
its case. Id. at *13. The court thus found that the 
plaintiff had deleted recordings it knew or should 
have known were relevant to the litigation. The court 
sanctioned the plaintiff by requiring it to pay the 
defendant’s attorneys’ fees in bringing the sanctions 
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motion, prohibiting the plaintiff from using the 150 
retained recordings, and issuing an instruction that 
the plaintiff had the duty to preserve the evidence 
but failed to do so. Id. at *17.

Amended Rule 37’s proof of intent requirement 
can be difficult to meet, however. For example, in 
Living Color Enterprises, Inc. v. New Era Aquacul-
ture, Ltd., the court refused to issue sanctions where 
the defendant negligently destroyed text messages, 
finding that there was no proof of intent, particularly 
given that the defendant was a relatively unsophis-
ticated party. No. 14-cv-62216, 2016 U.S. Dist. Lexis 
39113, at *20–22 (S.D. Fla. Mar. 22, 2016). Similarly, 
in Orchestratehr, Inc. v. Trombetta, the court found 
insufficient proof of intent to warrant sanctions 
under amended Rule 37 where the defendant admit-
ted to deleting emails, but stated during his deposi-
tion that he thought the emails had been backed up 
on a server. 178 F. Supp. 3d 476, 493 (N.D. Tex. 2016). 
The Orchestratehr court found that the evidence was 
troubling, but not sufficient to prove intent or bad 
faith. Id.

Finally, in HCC Insurance Holdings, Inc. v. Flow-
ers, the court held that a party seeking sanctions 
must prove that (1) the missing evidence existed at 
one time; (2) the defendant had a duty to preserve 
the evidence; and (3) the evidence was crucial to the 
plaintiff’s prima facie case. No. 1:15-cv-3262, 2017 
U.S. Dist. Lexis 12120, at *10 (N.D. Ga. Jan. 30, 2017). 
Thus, because the plaintiff failed to show that any 
relevant information had been destroyed or trans-
ferred from a recovered computer, the court refused 
to issue sanctions against the defendant. Id. at *14.

Part III: Practical Considerations 
for Products Liability Litigation
Product manufacturers face unique challenges and 
responsibilities in preserving and producing doc-
uments, particularly ESI. A product manufacturer 
likely will have far more potentially responsive doc-
uments than a stand-alone plaintiff seeking damages 
for personal injury, wrongful death or property 
damage. As a result, many of the costs and burdens 
of discovery will fall on the product manufacturer. 
But in federal court cases, product manufacturers 
and their counsel can take reasonable steps to man-
age the risks and costs associated with discovery.

Before litigation, product manufacturers should 
understand their systems for maintaining ESI and 
other potentially relevant documents and imple-
ment a document retention plan. Many product 
manufacturers will have a substantial amount of 
design, testing, manufacturing, quality control, risk 
assessment and safety documents. Product manufac-
turers should draft and enforce document retention 
policies to maintain critical, product design, and 
manufacturing records. Care must be taken on the 
front end to design a retention policy that is practi-
cal, understandable, and enforceable. A policy that is 
not applied or enforced can be worse than having no 
retention policy at all.

When litigation is imminent, a product manu-
facturer must issue an appropriate document hold 
order. Employees who may possess or have access 
to potentially responsive documents should be 
promptly notified of their duty to preserve such 
information. The hold order should describe with 
specificity the documents to be preserved. Product 
manufacturers must ensure that auto- delete features 
are disabled. Product manufacturers should also 
retain information confirming that its personnel 
received, read and agreed to abide by the document 
hold order. These steps may be critical to rebutting 
any “intent” argument if documents are inadver-
tently lost or deleted.

After litigation begins, a product manufacturer 
should evaluate the scope of likely discovery and 
whether production of ESI is anticipated. Not every 
product liability case warrants a time- consuming 
and expensive search for individual custodian 
emails. Counsel should be prepared to address the 
need for this discovery at the Rule 26(f) conference, 
and seek reasonable limitations on permissible 
ESI discovery.

Upon receiving discovery requests, product 
manufacturers and their counsel should consider 
whether the document sought are proportional to 
the needs of the individual case. The new “propor-
tionality” requirement in Rule 26 can be a critical 
tool for protecting product manufacturers from 
overly broad and burdensome discovery requests 
in federal court cases. Lawyers defending product 
liability claims should review each set of discovery 
with an eye towards the proportionality standards. 
Is the amount and scope of discovery requests (par-
ticularly document requests) proportional given 
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the amount in controversy? Is it proportional to the 
issues actually at stake in the case? Will the discov-
ery sought actually assist the parties in resolving 
specific case issues?

In responding to discovery, counsel should avoid 
boilerplate objections. The amended Rules are very 
specific about use of “general” objections, and clar-
ifying whether any documents are being withheld 
on the basis of objections. See Fed. R. Civ. P. 34(b)
(2). Language such as objecting “to the extent” or 
responding “subject to these objections” should be 
avoided. Similarly, objections to relevance should 
track the new language of Rule 26(b) (particularly 
the proportionality language) rather than referring 
to discovery “not reasonably calculated to lead to the 
discovery of admissible evidence.” Objections should 
be as explicit and specific as possible to avoid the risk 
that a court will deem such objections waived.
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