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West Virginia

By Jeffrey D. Van Volkenburg

What is the required procedure 
for seeking rescission? If there 
is no required procedure, what 
are the acceptable or customary 
procedures for rescission?
There is no formalized procedure required for rescis-
sion of an insurance policy in West Virginia. Cases 
discussing claims for rescission following suit filed 
by a policyholder state that rescission must be pled 
as an affirmative defense and proven by a preponder-
ance of the evidence. See Powell v. Time Ins. Co., 382 
S.E.2d 342, 350 (1989), citing Houseman v. Home Ins. 
Co., 78 W. Va. 203, 88 S.E. 1048 (1916). See also 21 J. 
Appleman, Insurance Law & Practice §12122 (1980); 
21A J. Appleman, Insurance Law & Practice §12428 
(1980). Case law confirms that an insurer may file 
a declaratory judgment action to seek rescission. In 
West Virginia state courts, declaratory judgment 
procedures are governed by W. Va. Code §55-13-7. 
See also W. Va. R. of Civ. P. 57. A review of West 
Virginia case law finds limited numbers of decisions 
where an insurer rescinded a policy of insurance 
through a correspondence to the insured. See Gouge 
v. Penn America Insurance Company, 2005 WL 
1639291 (S.D. W.Va. 2005) (unreported). The Gouge 
opinion did not contain any discussion concerning 
the unilateral decision to rescind the policy by the 
insurer through correspondence; however, the case 
ended with a judicial determination that rescis-
sion was appropriate. See also Centennial Life Ins. 
Co. v. Poston, 88 F.3d 255 (4th Cir. 1995) (applying 
West Virginia law in a situation where the insurer 
rescinded policy via letter and followed with filing 
of declaratory judgment action). The vast majority of 
reported cases in West Virginia, at least implicitly, 
support the proposition that an insurer should seek a 
judicial declaration of rescission of the policy.

West Virginia case law has not addressed the 
following provision in the West Virginia Code; 

however, if policyholder counsel is aware of the 
provision, it could have a significant impact on any 
attempt at rescission:

 (a) No application for the issuance of any 
life or accident and sickness insurance 
policy or contract shall be admissible in 
evidence in any action relative to such 
policy or contract, unless a true copy of 
the application was attached to or oth-
erwise made a part of the policy when 
issued. This subsection shall not apply to 
industrial life insurance policies.

W. Va. Code §33-6-6(a). Based on this statutory 
language and on the type of policy at issue, it is 
good practice to examine the insurer’s file prior to 
initiating any declaratory judgment action seeking 
rescission to determine whether there may be a 
counterargument raised that the application was not 
attached to the policy when issued.

What must an insurer prove to be 
entitled to rescind a policy?
Is it required that the insured have 
committed an intentional or fraudulent 
misrepresentation on the application? Or 
is it sufficient that there was a material 
misrepresentation, regardless of intent?

Is there a separate requisite showing 
of reliance by the insurer, or is reliance 
presumed if materiality is found?

With regard to life insurance, accident 
insurance, and other such policies, does 
your jurisdiction recognize that the policy 
becomes “incontestable” after a certain 
period of time? And must an insurer, in 
turn, prove fraud to rescind the policy?
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Can an insurer rescind based on the 
insured’s failure to volunteer material 
information that was not requested by the 
application? That is, does the insured have 
a duty to volunteer material information?
West Virginia statutory and case law requires 
that there be a “material misrepresentation” by an 
insured in order to rescind a policy of insurance. 
Further, “[w]here an insurer seeks to avoid a policy 
based on a material misrepresentation, this asser-
tion is in the nature of an affirmative defense which 
the insurer must prove by a preponderance of the 
evidence.” Mass. Mut. Life Ins. Co. v. Thompson, 194 
W.Va. 473, 460 S.E.2d 719, 724 (1995) (quoting Syl. 
Pt. 7, Powell v. Time Ins. Co., 181 W.Va. 289, 382 
S.E.2d 342 (1989)). See White v. Am. Gen. Life Ins. 
Co., 651 F. Supp. 2d 530, 541 (S.D.W. Va. 2009). The 
basis for an insurer to seek rescission of a policy is 
premised on statute:

Misrepresentations, omissions, concealments 
of facts, and incorrect statements shall not 
prevent a recovery under the policy unless:

 (a) Fraudulent; or
 (b) Material either to the acceptance of 

the risk, or to the hazard assumed by 
the insurer; or

 (c) The insurer in good faith would 
either not have issued the policy, or 
would not have issued a policy in as 
large an amount, or would not have 
provided coverage with respect to 
the hazard resulting in the loss, if 
the true facts had been made known 
to the insurer as required either 
by the application for the policy 
or otherwise.

See, W. Va. Code §33-6-7. The West Virginia Supreme 
Court of Appeals has interpreted these statutory 
provisions to “alleviate the harshness of the common 
law” and they are “to be liberally construed in favor 
of the insured.” See, Thompson, 460 S.E.2d at 723 
(quoting Powell, 382 S.E.2d at 343); see also White 
v. Am. Gen. Life Ins. Co., 651 F. Supp. 2d 530, 541 
(S.D.W. Va. 2009). Consequently, an insurer seeking 
rescission must be cognizant that a reviewing court 
will examine the attempted rescission “in favor of 
the insured” and not as a neutral entity reviewing an 
arm’s length contract.

West Virginia does have case law supporting the 
proposition that mere omission of facts that would 
be material to whether a policy would be issued by 
an insurer can form the basis for rescission of an 
insurance contract. The Federal District Court in the 
Southern District of West Virginia found that despite 
not asking a potential policyholder if he had epilepsy, 
rescission of a policy was appropriate because the 
policyholder had a duty to disclose such a physical 
condition when he was asked about his physical con-
dition generally. See State Farm Mut. Auto Ins. Co. v. 
Riffle, 325 F.Supp. 190, 192 (S.D. W. Va. 1971).

There are separate statutory requirements 
related to long term care insurance policies and life 
insurance policies, which can make the policies 
“incontestable”, pursuant to statute. W. Va. Code 
§33-15A-8 provides that an insurer that issues a long 
term care policy that has been in force for six (6) 
months or less may rescind the policy or otherwise 
deny a claim under a long term care policy upon a 
showing of misrepresentation that is material to the 
policy. See W. Va. Code §33-15A-8(a). For a long term 
care policy that has been in force for more than six 
(6) months but less than two (2) years, an insurer 
may rescind the policy or deny an otherwise valid 
long-term care insurance claim upon a showing 
of “misrepresentation that is both material to the 
acceptance for coverage and which pertains to the 
condition for which benefits are sought.” See W. Va. 
Code §33-15A-8(b). For a long term care policy that 
has been in force for longer than two (2) years, the 
policy is not contestable on grounds of misrepre-
sentation alone. The policy may only be contested 
upon a showing that the insured intentionally and 
knowingly misrepresented relevant facts relating the 
insured’s health. See W. Va. Code §33-15A-8(c).

For life insurance policies, W. Va. Code §33-13-34 
provides that every life insurance policy issued in 
West Virginia must contain language noting that 
it is incontestable, with the exception of situations 
involving the non-payment of premiums, after it has 
been in force for a period of two years during the 
lifetime of the insured. Annuities are incontestable 
after being in force for two (2) years as well if the 
application contained questions for any information 
beyond age, sex and identity. See W. Va. Code §33-13-
19. Finally, accident and sickness insurance policies 
cannot be “voided” due to misstatements, unless 
fraudulent, made by the applicant for a policy for 
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any claim for disability brought more than two years 
after the policy inception date. See W. Va. Code Ann. 
§33-15-4(b).

If your jurisdiction requires a 
showing that misrepresentations 
be material, what constitutes 
materiality? Does there need to be 
some sort of causal nexus between the 
misrepresentation and ultimate loss?
Examining how the term “material” is interpreted 
by West Virginia courts, the West Virginia Supreme 
Court of Appeals held the following:

For a misrepresentation in an insurance 
application to be material … it must relate to 
either the acceptance of risk insured or to the 
hazard assumed by the insurer. Materiality is 
determined by whether the insurer in good 
faith would either not have issued the policy, 
or would not have issued a policy in as large 
an amount, or would not have provided cover-
age with respect to the hazard resulting in the 
loss, if the true facts had been made known to 
the insurer as required by the application for 
the policy or otherwise.

Massachusetts Mut. Life Ins. Co. v. Thompson, 460 
S.E.2d 719, 724 (W. Va. 1995). Under West Virginia 
Code section 33-6-7(a), the “misrepresentations, 
omissions, concealments of facts, and incorrect 
statements on an application for insurance by an 
insured must be knowingly made with an intent to 
deceive the insurer and relate to material facts affect-
ing the policy.” Id., citing Powell v. Time Insurance 
Co., 382 S.E.2d 342 (W. Va. 1989) (emphasis added). 
The insurer must establish the “specific intent” of the 
policyholder to deceive the insurer. Thompson, 460 
S.E.2d at 724.

In order to rescind an insurance policy, the mis-
representation made by the applicant must only be 
material, under §33-6-7(b) and (c). The insurer need 
not “prove the subjective element that an insured 
specifically intended to place misrepresentations, 
omissions, concealments of fact, or incorrect state-
ments on an application in order for the insurer to 
avoid the policy” under these provisions of the stat-
ute. Id.

West Virginia also adheres to “[t]he almost 
universal rule that … there need be no causal con-

nection between the cause of [the claim] and the 
misrepresentation …” Id. at 724–25 (quoting Mut. 
Life Ins. Co. v. Morairty, 178 F.2d 470, 475 (9th Cir. 
1949)). “[A]n insurer may defend a policy claim on 
the ground of a misrepresentation which caused the 
issuance of the policy but with respect to which the 
fact or facts misrepresented were not necessarily 
related to the loss sustained …” Id. at 726 (quoting S. 
Farm Bureau Life Ins. v. Cowger, 748 S.W.2d 332, 336 
(Ark. 1988)). See also White v. Am. Gen. Life Ins. Co., 
651 F. Supp. 2d 530, 542 (S.D.W. Va. 2009). Finally, 
the West Virginia Supreme Court of Appeals has 
held the following concerning whether a representa-
tion is “material”:

A misrepresentation in insurance, is a false 
representation of a material fact by one of the 
parties to the other, tending directly to induce 
such other to enter into the contract, or to do 
so on less favorable terms to himself, when 
without such representation such other party 
might not have entered into the contract at all, 
or done so on different terms.

Robertson v. Fowler, 475 S.E.2d 116, 121 (W.Va. 1996). 
The test for an insurer seeking rescission pursuant 
to W. Va. Code §33-6-7(b) and (c) is whether a rea-
sonably prudent insurer would consider a misrepre-
sentation material to the contract.” Thompson, 382 
S.E.2d at 344. The court in Thompson also added 
some qualifying language to its holdings above:

in order to affirmatively defend a claim under 
a disability insurance policy an insurer need 
not prove a causal connection between the 
facts misrepresented, omitted, concealed, or 
incorrect on an insurance application and 
the disability sustained. The insurer, how-
ever, must show that the misrepresentation, 
omission, concealment of fact, or incorrect 
statement substantially affected or impaired 
its ability to make a reasonable decision to 
assume the risk of coverage. Further, an 
insured may defeat this defense by setting 
forth evidence that the misrepresentation, 
omission, concealment of fact, or incorrect 
statement related to a minor ailment suffered 
by the insured which was so unrelated and 
disconnected from the disabling condition 
suffered by the insured that it could not have 
possibly been material with respect to the 
issuance of the policy.

Thompson, at 481. Additionally, “[i]f the facts regard-
ing the risk are correctly stated to the agent of an 
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insurance company, but erroneously inserted by 
him in the application, the company is chargeable 
with his error or mistake …” See Gouge v. Penn Am. 
Ins. Co., No. Civ. A. 2:04-1083, 2005 WL 1639291, at 
*5 (S.D.W. Va. July 12, 2005), aff’d, 166 F. App’x 34 
(4th Cir. 2006), citing Jarvis v. Modern Woodmen of 
America, 406 S.E.2d 736, 740 (W.Va. 1991).

What types of proof can or must an 
insurer rely on to seek rescission?
West Virginia case law has not delineated clear 
guidelines concerning what evidence may be relied 
by an insurer to seek rescission. However, the cases 
in which West Virginia courts have granted rescis-
sion are instructive for a starting point in this analy-
sis. In White v. American General Life Insurance Co., 
supra., the Federal District Court for the Southern 
District of West Virginia noted that policy appli-
cations are to be construed according to accepted 
rules of interpretation of insurance contracts. Citing 
Couch on Insurance, infra, the court held:

if the insured in good faith answers questions 
which are ambiguous, doubtful, or obscure, 
the representations will be construed in his or 
her favor, and against the insurer. If a question 
in an application is vague and ambiguous, a 
reasonable interpretation of that question by 
the applicant may be of controlling effect, and 
legal fraud may not be predicated upon an 
honest response based upon such reasonable 
interpretation, or at the least a jury ques-
tion is raised as to the reasonableness of the 
insured’s interpretation.

White, at 543, citing 6 Russ & Segalla, Couch On 
Insurance §81:42 (3d ed. 2009). An insurer seeking 
rescission of an insurance policy would first want to 
examine the specific language of the application at 
issue and determine whether it could be construed 
to be ambiguous. In White, the insurer attempted 
to rely on the policyholder’s response to a question 
concerning whether the policyholder had been diag-
nosed with a “mental disorder.” The court found that 
other courts held the term “mental disorder” to be 
ambiguous. Consequently, the court looked to West 
Virginia’s longstanding principle that the interpre-
tation of an insurance contract was to be made from 
the standpoint of a “reasonable person in the in-
sured’s position.” White, at 544, citing Glen Falls Ins. 
Co. v. Smith, 217 W.Va. 213, 617 S.E.2d 760, 772 (2005) 
(quoting Syl. Pts. 1 and 4 Soliva v. Shand, Morahan 

& Co., 176 W.Va. 430, 345 S.E.2d 33 (1986)). In these 
situations, there is an issue of fact for resolution by a 
jury. Other cases have found that there was no ambi-
guity in the information requested in an insurance 
application and agreed that incorrect answers were 
“material” representations that voided the policy. See 
Mass. Mut. Life Ins. Co. v. Jordan, 2011 WL 1770435 
(S.D.W. Va. May 9, 2011) (finding no ambiguity in 
policy question asking policyholder if “in the ten 
years prior to the application date, he had used any 
non-prescribed controlled substances.”). Id., at *5. 
These inquiries are generally fact intensive and based 
on the nature of the claim and framing of the inqui-
ries for information during the application process.

Does an actionable misrepresentation 
in a policy application render the 
policy voidable or void ab initio?
In West Virginia, an actionable misrepresentation in 
a policy application renders an insurance policy void 
ab initio. See Nationwide Mut. Ins. Co. v. Conley, 194 
S.E.2d 170 (W. Va. 1972) (“Where it is proved that a 
person made misrepresentations of material facts on 
an application for insurance and the insurer, relying 
on such false statements, issued a policy and where 
it is further proved that the insurer would not have 
issued the policy had it been aware of the true facts, 
then such insurance policy is void from its inception 
and is of no legal effect.”)

In dicta, West Virginia federal courts have also 
indicated that actionable misrepresentation in a policy 
application can render a policy void ab initio. See Mas-
sachusetts Mut. Life Ins. Co. v. Jordan, at *6. In the con-
text of an auto insurance policy fraudulently obtained 
after an accident, the West Virginia Supreme Court 
of Appeals has held that the policy is void ab initio. 
See Brown v. Cmty. Moving & Storage, Inc., 414 S.E.2d 
452, 453 (W. Va. 1992) (“An insurance policy obtained 
fraudulently after the occurrence of an ‘insured event’ 
is void ab initio.”). See also Pennington v. All-State Ins. 
Co., 503 S.E.2d 267, Syl. Pt. 2 (W. Va. 1998).

Upon a showing of the requisite 
elements of rescission, is 
rescission effective as to innocent 
insureds and third-parties?
In Nationwide Mutual Insurance Co. v. Conley, 194 
S.E.2d 170 (W. Va. 1972), the West Virginia Supreme 
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Court of Appeals held that a false statement made 
in a policy application for auto insurance rendered 
the policy void ab initio. The holding also applied to 
other parties. This holding may be considered dicta 
and it is possible that a West Virginia court examin-
ing this issue today would undertake a fact intensive 
analysis to arrive at a determination as to whether 
the rescission is effective as to innocent insureds and 
third-parties.

Are there any statutory or regulatory 
time limits on seeking rescission of 
a policy? If so, does the statutory 
or regulatory language override 
or supersede express policy 
language allowing for rescission 
beyond the time limitation?
As noted above, certain types of policies contain 
time limits, after which the policies are partially or 
wholly incontestable.

What is the requirement for an 
insurer to be considered to have 
waived its right to rescind the 
policy, and what other equitable 
defenses are available to insureds?
Does an insurer need to have actual 
knowledge that the insured has 
made a misrepresentation, or will 
constructive knowledge be sufficient?

Will an insurer be estopped from rescinding 
the policy if it waits too long to do so 
after acquiring actual or constructive 
knowledge of the misrepresentation?

When is an insurer required to 
investigate application answers? If an 
insurer is so required, does the duty 
extend only to “easily ascertainable” 
fraud, or does it go further?

If the insured intentionally made 
the misrepresentation or otherwise 
acted in bad faith, can there be any 
waiver by the insurer at all?

The case law cited above confirms that the burden on 
establishing a misrepresentation by a policyholder 
falls on the insurer. See Massachusetts Mut. Life Ins. 
Co. v. Thompson, 460 S.E.2d 719, 724 (W. Va. 1995). 
There have not been any reported decisions that 
directly addressed whether an insurer may rely on 
constructive knowledge to rescind a policy of insur-
ance. However, many of the cases in which insurers 
have sought rescission for a policy of insurance have 
resulted in counter-claims for common law and stat-
utory bad faith, pursuant to W. Va. Code §33-11-4(9). 
Consequently, if an insurer is not successful in estab-
lishing evidence sufficient to result in rescission, 
there is a possibility of bad faith exposure for an 
insurer. Consequently, all efforts should be made to 
confirm actual knowledge of the misrepresentation.

The West Virginia Supreme Court opinions that 
have addressed rescission of insurance agreements 
have not analyzed the defenses to the attempted 
rescission, outside of the fact-based inquiries nec-
essary for the analysis. Equitable defenses such 
estoppel and detrimental reliance are available in 
West Virginia and likely could be asserted by a poli-
cyholder under certain factual predicates.

Under what circumstances must 
an insurer refund the premiums 
to the insured when rescinding a 
policy, and when must the refund be 
dispensed? Does the insurer have 
to refund the premiums even in 
situations where the insured procured 
the policy through willful fraud?
The issue of whether willful fraud can negate a 
responsibility to refund premiums has not been 
addressed by the West Virginia Supreme Court of 
Appeals. However, for credit and personal prop-
erty insurance, an insurer is required to refund all 
unearned premiums calculated on a daily pro rata 
basis if there is a cancellation for any reason. See 
W. Va. Code R. 114-61-8. Similarly, even if a policy-
holder of a credit personal property policy of insur-
ance materially misrepresents a fact for coverage, 
resulting in a denial of the claim, the policyholder 
is entitled to a refund of all premium paid to the 
insurer. See, W. Va. Code R. 114-61-9. Finally, if a 
policyholder does not provide all pertinent medical 
information for an individual medical or accident 



6   Insurance Policy Rescission Compendium   West Virginia

policy of insurance, the policyholder is entitled to 
a refund of the entire premium paid if the insurer 
denies the claim. The West Virginia regulatory sys-
tem strongly favors the refund of premiums, even in 
situations where there has been a misrepresentation 
that negates coverage.

Are there any other notable cases 
or issues regarding an insurer’s 
right and ability to rescind?
West Virginia case law addressing issues of rescis-
sion is relatively limited. The cases discussed above, 
constitute the body of law most relied upon by prac-
titioners in West Virginia.
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