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This chapter examines how the various federal courts 
have analyzed the “known or potential rate of error” 
factor. In general, this prong under Daubert is more 
frequently critical in the criminal law context and spe-
cifically related to the reliability and validity of forensic 
investigation methodology. As shown below, however, 
it can also have importance in the realm of product lia-
bility litigation and will likely have increasing impor-
tance in the future. A circuit by circuit analysis of some 
of the seminal cases follows.

First Circuit

United States v. Mooney
315 F.3d 54 (1st Cir. 2002)

Factual Summary
Defendant was convicted in the district court of con-
spiracy to obstruct commerce by robbery and using 
or carrying a firearm. Defendant challenged the pros-
ecution’s use of a handwriting expert due to the lack 
of reliability of the expert’s testimony that Defendant 
had written letters involved in the robbery. The court 
upheld the expert testimony.

Key Language
•	 The	proposed	expert	testified	that	he	submitted	to	

proficiency tests twice a year and is subject to peer 
review. Also, his handwriting analysis test’s accu-
racy has been tested, with one study concluding that 
certified document examiners had a potential rate of 
error of 6.5 percent. 315 F.3d at 62.

•	 The	court	held	that	once	a	trial	judge	determines	the	
reliability of the proffered expert’s methodology and 
the validity of his reasoning, the expert should be 
permitted to testify as to the inferences and conclu-
sions he draws from it, and any flaws in his opinion 
may be exposed through cross- examination or com-
peting expert testimony. Id. at 63.

Riani v. Louisville Ladder, Inc.
2010 WL 2802040 (D. Mass. July 14, 2010)

Factual Summary
Plaintiff was injured when he used an allegedly defec-
tive six-foot stepladder manufactured by Louisville 
Ladder, Inc. Defendants moved in limine to exclude the 
testimony of Plaintiffs’ experts. One of these experts 

was to testify as to the alleged design defect. The court 
denied Defendants’ motions to exclude.

Key Language
•	 Defendants	argued	that	Plaintiffs’	design	defect	ex-

pert, Dr. Steven Fournier, should be excluded from 
testifying because his research methods were unre-
liable, because his findings did not fit the facts of the 
incident, and because his conclusions were specula-
tive and insufficiently supported by the record’s facts.

•	 Dr.	Fournier	used	ANSI	tests	for	racking	and	tor-
sional stability. However, he conducted dynamic 
simulated use tests in an attempt to duplicate a 
staged work activity. Id. *7. The dispute concerns the 
reliability of Fournier’s “dynamic test.”

•	 Dr.	Fournier’s	dynamic	test	was	deemed	admissi-
ble because similar tests have been used by research-
ers who have published in peer review journals. Id. at 
*9. Also, the form of the test was relatively simple and 
Fournier used a video tape to record the tests. Finally, 
the opposing expert himself conceded use of dynamic 
testing. “Acceptance of the methodology by the other 
party’s expert may give additional credence to the re-
liability of the proffered testimony.” Id. (quoting Cor-
rea v. Cruisers, 298 F.3d 13, 26 (1st Cir. 2002)).

United States v. Hernandez-De La Rosa
606 F. Supp. 2d 175 (D. P.R. 2009)

Factual Summary
Defendant was prosecuted for conspiracy to possess with 
intent to distribute five or more kilograms of cocaine 
and conspiracy to import more than five kilograms of 
cocaine. Defendant moved in limine for exclusion of the 
government’s ion scan evidence. The court held that ion 
scan tests that demonstrate the presence of cocaine res-
idue on items, including Defendant’s boat and person, 
were sufficiently reliable under Daubert.

Key Language
•	 The	government’s	witness,	Captain	Brown,	testi-

fied that the ion scan technology has an error rate 
“so low as to be called negligible in most of the peer- 
reviewed literature.” 606 F. Supp. 2d at 179. Defen-
dants	argued	that	Capt.	Brown	could	not	testify	to	
the use of the ion scan machine because he did not 
design or use the technology in this case. Id. at 185.

Expert’s Concept
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•	 The	First	Circuit	has	rejected	a	similar	argument	that	
a medical expert’s testimony was inadmissible in a 
medical malpractice suit because the expert did not 
himself inspect the x-ray or MRI films, but instead 
relied on other doctors’ reports of what those films 
revealed. Id. at 187 (citing Crowe v. Marchand, 506 
F.3d 13, 16 (1st Cir. 2007)).

United States v. Monteiro
407 F. Supp. 2d 351 (D. Mass. 2006)

Factual Summary
Defendants charged with violations of Racketeer Influ-
enced and Corrupt Organizations Act (RICO) filed a 
motion in limine seeking to exclude purported expert 
testimony that cartridge cases found at crime scenes 
matched firearms linked to Defendants. Defendants 
challenged the prosecution’s use of a firearms exam-
iner from the Massachusetts State Police due to the 
lack of reliability of the expert’s methodology of fire-
arms identification; that the examiner was not quali-
fied as an expert; that the examiner did not apply the 
established methodology adequately; and that with 
respect to one gun, the use of replacement parts to test-
fire the weapon rendered the match to the recovered 
ammunition unreliable. The court held the expert tes-
timony was inadmissible.

Key Language
•	 The	court	held	that	while	the	police	sergeant	was	

qualified to testify, this did not relieve the govern-
ment of its burden of proof that his methodology in 
the case was reliable “even if the general method-
ology toolmark identification passes muster under 
Daubert.” 407 F. Supp. 2d 51 at 374.

•	 The	proposed	expert	did	not	make	any	sketches	or	
take any photographs, so the question is whether his 
notes provide adequate documentation of the identi-
fication. The expert’s identification reports indicated 
that there was a “positive id,” but they contained no 
description as to what led the sergeant to his conclu-
sions. 407 F. Supp. 2d at 371.

•	 The	court	held	that	the	sergeant’s	testimony	was	
inadmissible because it failed to comport with stan-
dards for documentation and peer review. Until 
the basis for the identification is described in a way 
that the procedure performed by the sergeant is 
reproducible and verifiable, it is inadmissible. 407 
F. Supp. 2d at 374.

United States v. Green
405 F. Supp. 2d 104 (D. Mass. 2005)

Factual Summary
Defendant, charged with racketeering, assault in aid 
of racketeering, and various firearm offenses moved to 
exclude ballistics testimony. The government sought 
to introduce ballistics testimony from Sergeant Detec-
tive	James	O’Shea	of	the	Boston	Police	Department.	
The court held that the expert’s toolmark was admissi-
ble, despite concerns about subjective testing methods 
and lack of evidence as to error rates in field, so long as 
it was limited to expert’s observations.

Key Language
•	 “The	expert’s	methods	must	be	evaluated,	not	only	

for my gatekeeping role, but also to understand the 
impact of the evidence on the jury’s job as the fact-
finder. The issue is whether ‘(a) the opinions and 
conclusions of the expert are accompanied by infor-
mation that enables the factfinder to evaluate the 
likely accuracy of the expert’s opinion, and (b) the 
information is presented in such a way that fact-
finders will not be fooled into excessively overvalu-
ing the testimony.’ Expert evidence should not be 
excluded merely because witnesses practicing in 
that field make errors with some frequency, but also 
because the factfinder has no information about the 
likelihood of error in the opinions, and thus cannot 
adjust the weight to be given to the evidence.” 405 
F. Supp. 2d at 119 (citations omitted).

•	 The	court	held	that	even	if	O’Shea’s	approach	did	not	
account for observer bias, the court and ultimately 
the jury could still evaluate the testimony by consid-
ering the error rates in the field and the error rates 
for this examiner. In other words, even if his ap-
proach may be flawed, if examiners in the field man-
age to overcome those flaws, or if this examiner had a 
low error rate, the evidence may still be reliable, and 
the jury can evaluate it. “Without information about 
error rates, the initial factfinder, this court, and the 
ultimate one, the jury, have no accurate way of evalu-
ating the testimony.” 405 F. Supp. 2d at 121.

St. Laurent v. Metso Minerals Indus., Inc.
2005 WL 2277058 (D. N.H. Sept. 13, 2005)

Factual Summary
Plaintiffs asserted claims based upon alleged defects in 
a rock crushing machine and an alleged failure to warn. 
Plaintiffs disclosed John A. Wilson, Ph.D. as an expert 
witness. Defendant moved for an order excluding Dr. 
Wilson’s proffered opinion testimony regarding warn-
ings and alternative design. Plaintiffs filed an objec-
tion. Defendant argued that Dr. Wilson’s report violated 
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Federal	Rule	of	Civil	Procedure	26(a)(2)(B)	by	failing	to	
disclose the data and information that Dr. Wilson con-
sidered in reaching his opinions. Second, Defendant 
argued that Dr. Wilson’s proffered testimony fails to 
satisfy the criteria for admission under Federal Rule of 
Evidence 702. It argued that Dr. Wilson’s opinions re-
garding warnings that allegedly should have been pro-
vided are unreliable because they were not grounded in 
scientific methodology and amounted to no more than 
an undeveloped concept. The court held that Plaintiff’s 
expert testimony was inadmissible.

Key Language
•	 The	court	held	that	there	was	no	evidence	that	Dr.	

Wilson’s testimony met any of the Daubert factors 
(testing, peer review, potential rate of error or stan-
dards, and general acceptance). Significantly, Dr. 
Wilson did not create any prototypes of his alter-
native design or do any testing to support his alter-
native design theory, which is perhaps the most 
important Daubert factor. Dr. Wilson did not rely 
upon any engineering drawings or sketches, indus-
try standards, or peer review. While Dr. Wilson tes-
tified that he had previously had rock crusher cases, 
he did not cite any evidence that any other manu-
facturer had incorporated his suggested alternative 
design. In addition, Dr. Wilson did not draft or test 
any proposed warnings or demonstrate another indi-
cia of reliability. 2005 WL 2277058, at *7.

United States v. Mahone
328 F. Supp. 2d 77 (D. Me. 2004)

Factual Summary
Defendant was charged with attempted bank rob-
bery and interstate transport of a stolen vehicle. Defen-
dant filed three motions in limine, one of which was 
to exclude the prosecution’s proffered expert footwear 
impression. The court found this testimony admissible.

Key Language
•	 “Daubert does not require ‘the party who proffers the 

expert testimony [to] carry the burden of proving to 
the judge that the expert’s assessment of the situa-
tion was correct.’ Mooney, 315 F.3d at 63. Once a trial 
judge determines the reliability of the expert’s meth-
odology and the validity of her reasoning, the expert 
should be permitted to testify as to inferences and 
conclusions she draws from it and any flaws in her 
opinion may be exposed through cross- examination 
or competing expert testimony.” 328 F. Supp. 2d at 88.

•	 “The	Defendant’s	contention	that	any	lay	person	can	
perform the comparisons [that the government’s ex-
pert will testify to] presumes any lay person will 
know what to look for and how to apply the informa-
tion the significant versus the insignificant mark-
ings and the weight to ascribe each. In this way, the 
examiner functions like a radiologist, directing at-
tention to the relevant aspects of the impression or 
medical image… [E]ven if the court accepts the de-
fendant’s contention that a lay person could arrive at 
the conclusion for herself, [the government’s expert’s] 
testimony will undoubtedly assist the trier of fact in 
determining whether the impression from the crime 
scene match those from the shoes.” Id. at 91.

United States v. Hines
55 F. Supp. 2d 62 (D. Mass. 1999)

Factual Summary
Defendant was charged with robbing a bank. Defen-
dant moved to exclude expert witness testimony ana-
lyzing handwriting on the robbery note, and the 
government moved to exclude Defendant’s expert wit-
ness testimony. The court held that the document 
examiner’s testimony was admissible to identify sim-
ilarities between Defendant’s handwriting and hand-
writing on robbery note, but inadmissible to the extent 
that it identified Defendant as the author of the note.

Key Language
•	 “If	I	were	to	apply	the	Daubert/Kumho standards 

rigorously, looking for such things as empirical 
testing, rate of error, etc., [handwriting analysis] 
would have serious problems. See U.S. v. Starzecpy-
zel, 880 F. Supp. 1027, 1036 (S.D. N.Y. 1995) (finding 
that if the court had to apply Daubert to the pre-
ferred handwriting testimony, it would have to be 
excluded.).” 55 F. Supp. 2d at 68.

United States v. Shea
957 F. Supp. 331 (D. N.H. 1997)

Factual Summary
Defendant charged with bank robbery filed a motion to 
exclude results of DNA testing of blood recovered from 
the crime scene. Defendant argued that the DNA evi-
dence must be excluded because the government did 
not	establish	that	the	FBI	laboratory	has	an	accept-
ably low Polymerase Chain Reaction (PCR) error rate. 
Defendant argued that testing errors can occur either 
because a test has inherent limitations or because the 
people involved in the collecting, handling, or testing 
samples are not sufficiently skilled.
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Key Language
•	 The	court	held	that	since	Rule	702’s	reliability	

requirement focuses on the validity of the test rather 
than the proficiency of the tester, the absence of a 
laboratory error rate will rarely be dispositive if the 
rest of the evidence establishes that the test has been 
properly validated. In this case, the government pro-
duced substantial persuasive evidence to support its 
claim that its PCR tests are reliable. Accordingly, the 
absence	of	a	known	PCR	error	rate	for	the	FBI	labo-
ratory does not warrant the exclusion of the govern-
ment’s evidence. 957 F. Supp. at 339–40.

Second Circuit

Zaremba v. Gen. Motors Corp.
360 F.3d 355 (2d Cir. 2004)

Factual Summary
The estate of a driver who was killed and two passen-
gers who were injured in single- car rollover accident 
sued the car manufacturer in state court, alleging that 
alternate design would have reduced their injuries. The 
manufacturer removed the action to federal court. The 
district court granted summary judgment for the man-
ufacturer. The estate and passengers appealed. The 
Court of Appeals held that the proposed expert testi-
mony concerning safer alternative design was specula-
tive and unreliable, and thus was inadmissible under 
Daubert.

Key Language
•	 The	court	held	that	Plaintiff’s	engineer’s	proposed	

expert testimony concerning safer alternative design 
for automobile was speculative and unreliable, and 
thus was inadmissible, under Daubert. The engi-
neer had not tested his alternative design or sub-
jected it to peer review or publication; the design did 
not have a known rate of error; and the engineer did 
not show general acceptance of his design or of his 
methodology.

•	 “Plaintiffs	argue	that,	although	Phillips	did	not	per-
form any test on his alternative design, he was enti-
tled to rely on tests that GM itself had performed on 
a vehicle similar to Phillips’s design.

…
“The GM Memo does not, however, show that a 

modified T-top—even if stiffer than the Trans Am in-
volved in the accident—is thereby less likely to lose its 
T-tops and side and rear windows in a crash. Even ac-
cepting that the GM Memo involved a modified T-top 
similar to the design advanced by Phillips, and that 

GM’s tests demonstrated that the modifications im-
proved the car’s torsional and bending performance, 
Phillips offers no tests, models, calculations, or draw-
ings to show that the improved performance would 
prevent the T-tops and windows from giving way in 
the high-speed accident in this case. It is not enough 
for Phillips to testify reliably that his hypothetical al-
ternative design would, in some respects, have better 
performance than the Trans Am involved in the acci-
dent; to provide relevant testimony, Phillips must also 
establish that his hypothetical design would have re-
sulted in greater safety in the rollover accident at is-
sue. Though he is apparently willing to testify to this, 
Daubert and Rule 702 require that this testimony 
be reliable. In the absence of drawings, models, cal-
culations, or tests, it was not manifest error for the 
District Court to find that Phillips’s testimony was in-
sufficiently reliable.” 360 F.3d at 359.

United States v. Boyd
686 F. Supp. 2d 382 (S.D. N.Y. 2010)

Factual Summary
After being convicted for armed bank robbery and 
escape, Defendant moved for a new trial based on tes-
timony by expert who did not participate in initial 
DNA testing chain. The court held that the trial court’s 
allowing the DNA expert to testify to results of prelim-
inary steps performed by others earlier in the testing 
chain that formed part of basis of expert’s final analy-
sis did not contravene Defendant’s Sixth Amendment 
right to confrontation.

Key Language
•	 Even	DNA	testing,	though	providing	the	“gold	stan-

dard” for forensic testing, is not immune from error 
or falsification. 686 F. Supp. 2d at 384.

•	 The	overall	error	rate	in	properly	conducted	DNA	
testing is extremely low. Id. at 384.

Nat’l Envelope Corp. v. Am. Pad & Paper Co.
2009 WL 5173920 (S.D. N.Y. Dec. 30, 2009)

Factual Summary
Plaintiff sued Defendant for breach of contract, trade-
mark infringement, unfair competition and false 
designation of origin in commerce, deceptive trade 
practices, trademark dilution, common law unfair 
competition,	and	unjust	enrichment.	Both	parties	
moved in limine to exclude the other’s expert report 
and testimony. Defendant submitted an application to 
the USPTO for PULL & SEAL—a mark for its adhesive 
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envelopes. Plaintiff argued that Defendant’s mark was 
confusingly similar to its PEEL & SEEL mark used for 
the same product. Plaintiff moved in limine to exclude 
the report of Defendant’s expert, Dr. Frank. Dr. Frank’s 
report was based, in part, on Internet searches and 
generally supported Defendant’s contention that its 
PULL & SEAL mark was generic and merely descrip-
tive. In response to Plaintiff’s motion, Defendant 
argued that “the potential rate of error in Internet and 
database searching is low because the results of the 
searches are a factual development based on standard 
search criteria and independently maintained data-
bases and the internet.” 2009 WL 5173920, at *6.

Key Language
•	 The	purpose	of	the	Daubert inquiry is to bar “junk 

science” from entering the courtroom. Id. at *5.
•	 “An	example	of	junk	science	that	should	be	excluded	

under Daubert as too unreliable would be testi-
mony of a phrenologist who would purport to prove 
a defendant’s future dangerousness [sic] based on the 
contours of the defendant’s skull.” Id.

•	 “The	Frank	Report	does	not	fall	under	the	ambit	of	
‘junk science’ because it is a simple, straightforward 
method of searching the Internet and databases to 
determine third-party use The report is relevant 
because third-party use can show genericness.” Id.

•	 Dr.	Frank’s	“science	is	not	novel	and	thus	rate	of	
error is merely a factor the Court may consider; it is 
not dispositive.” Id. at 6.

Malletier v. Dooney & Bourke, Inc.
525 F. Supp. 2d 558 (S.D. N.Y. 2007)

Factual Summary
Women’s handbag supplier sued competitor claiming 
infringement under Lanham Act.

Key Language
•	 “In	cases	arising	under	the	Lanham	Act,	the	

Court’s gatekeeper function is of heightened impor-
tance because the ‘pivotal legal question… virtu-
ally demands expert survey research… on issues 
such as consumer perception.’” Id. at 562 (quoting 
Shari Seidman Diamond, Reference Guide on Sur-
vey Research, in Reference Manual on Scientific Evi-
dence (Second) 229, 235 (2000)).

•	 “Indeed,	expert	survey	evidence	is	used	more	fre-
quently in trademark law cases than in other areas 
of law….” Id. (citing Schering Corp. v. Pfizer, Inc., 189 
F.3d 218, 225 (2d Cir. 1999)).

Ellis v. Appleton Papers, Inc.
2006 WL 346417 (N.D. N.Y. Feb. 14, 2006)

Factual Summary
Before	the	court	were	two	Daubert motions. The first 
was a motion by both defendants for an order preclud-
ing Plaintiff’s expert witness from offering any expert 
testimony in support of Plaintiff’s case. The second was 
a motion by both defendants for an order precluding 
Plaintiff’s expert witnesses from offering any expert 
testimony in support of their claims. The court granted 
both motions.

Key Language
•	 “First,	Dr.	Kilburn’s	general	theory	that	exposure	to	

formaldehyde in CCP can cause chemical encepha-
lopathy is not the product of reliable scientific prin-
ciples and methods. Second, with respect to Dr. 
Kilburn’s	application	of	his	general	theory	to	the	spe-
cific facts of McLaughlin’s case—even accepting the 
highly questionable proposition that she suffers from 
chemical encephalopathy or a similar condition—
there is no showing that her condition was caused 
by formaldehyde from CCP.” 2006 WL 346417, at *3 
(citation omitted).

•	 “With	respect	to	the	first	Daubert factor—whether 
the theory can be and has been tested—defendants 
demonstrate	that	Dr.	Kilburn’s	general	theory	that	
formaldehyde from CCP can cause chemical enceph-
alopathy	has	never	been	tested.	Barry	Gordon,	M.D.,	
Ph.D., Professor of Neurology and holder of the Cog-
nitive Neuroscience Chair at Johns Hopkins Med-
ical	Institutions	states	flatly:	‘Dr.	Kilburn’s	theory	
regarding the mechanism is unsupported, unval-
idated and untested and is merely a speculative 
hypothesis subscribed by him alone.’” Id. at *3.

•	 The	court	further	discounted	Dr.	Kilburn’s	attempt	to	
utilize differential diagnosis. As the court explained, 
while differential diagnosis may be accepted under a 
Daubert analysis through its accepted practice of rul-
ing out a number of accepted causes of a disease, it 
should not be used to “rule in” a general cause of a 
disease when the proposed expert finds no other po-
tential cause for the disease. Id. at *3–4.

•	 “Even	if	there	were	a	sound	basis	for	Dr.	Thrash-
er’s general theory that exposure to formaldehyde 
in CCP can cause building- related illness, his testi-
mony would be inadmissible due to lack of evidence 
of specific causation in the particular cases in issue. 
It is undisputed that he had no specific informa-
tion about the CCP used by Ellis and Cinquanti; that 
he performed no testing of CCP, nor did he rely on 
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tests by others; that he did not evaluate other possi-
ble workplace sources of their symptoms; that he did 
not test the air quality where they worked; and that 
he did not take into account the air quality tests that 
had been performed by others, which in fact detected 
no appreciable amounts of formaldehyde.” Id. at *9.

Wisdom v. TJX Cos., Inc.
410 F. Supp. 2d 336 (D. Vt. 2006)

Factual Summary
A customer, who tripped and fell over a clothing rack, 
brought action in Vermont state court, alleging negli-
gence against the store owner for owning, maintaining, 
and using hazardous clothing racks. After removal, the 
store owner moved to exclude testimony of the pro-
posed expert witness and for summary judgment. The 
court ruled that the testimony was admissible.

Key Language
•	 The	court	found	that	the	typical	Daubert scientific 

analysis was not precise, as this was a non- scientific 
area. However, the court recognized that cases sub-
sequent to Daubert have recognized other areas of 
expertise that can survive a Daubert analysis: “There 
is no indication that Julio’s field itself lacks reliabil-
ity. Retail safety is an important field, and he has 
operated a bona fide consulting business in that field 
for many years.” 410 F. Supp. 2d at 342.

•	 The	court’s	primary	concern	related	to	whether	
Plaintiff’s expert employed the same level of intellec-
tual rigor that characterizes the practice of an expert 
in his field. The court reached a mixed conclu-
sion. The court found the expert’s opinions regard-
ing TJX’s safety practices and their contribution to 
Plaintiff’s accident to be sufficiently reliable to be 
admitted, based on the expert’s extensive familiar-
ity with proper store layout and safety procedures, as 
well as his review of national standards and Defen-
dant’s own guidelines. Id. at 343.

•	 However,	the	court	had	misgivings	about	the	reli-
ability of the expert’s opinions regarding the defec-
tiveness of the display rack. The expert was not as 
experienced in the area and did not testify to signif-
icant testing or studies on the subject rack or sim-
ilar equipment. However, as there was still time 
and anticipation of more discovery about incidents 
involving similar racks at TJX stores, the court 
allowed the expert a chance to get more data and 
reach a more reliable conclusion before precluding 
an opinion on that topic. Id. at 343.

United States v. Paracha
2006 WL 12768 (S.D. N.Y. Jan. 3, 2006)

Factual Summary
Defendant was charged in a five-count indictment with 
conspiracy and substantive charges of providing mate-
rial support and resources to al Qaeda; making or re-
ceiving a contribution of funds, goods, or services on 
behalf of al Qaeda; and committing identification docu-
ment fraud with the intent of providing material support 
to al Qaeda in order to facilitate a terrorist act. During 
the course of the trial, which concluded with the jury re-
turning a verdict of guilty on all five counts, the parties 
raised a variety of legal issues, all of which were ruled 
on prior to or during the trial. One of the issues raised at 
trial was whether a proposed government expert would 
be allowed to testify to terrorist tradecraft. The govern-
ment proposed to introduce expert testimony to put its 
evidence of Defendant’s alleged assistance to al Qaeda by 
eliciting	testimony	from	its	expert	Evan	Kohlmann,	who	
possessed sufficient education, training, and expertise 
on the origins, leadership, and tradecraft of the al Qaeda 
organization. Defendant challenged the reliability of the 
methodology, characterizing it as a mere culling from a 
handful of cases and Internet reports information that 
the user deemed reliable. The court held that the govern-
ment’s expert testimony was admissible.

Key Language
•	 The	court	held	that	although	Kohlmann’s	method-

ology is not readily subject to testing and permits 
of no ready calculation of a concrete error rate, it is 
more reliable than a simple cherry- picking of infor-
mation from websites and other sources. The tes-
timony and evidence at the hearing demonstrated 
that	Kohlmann’s	opinions	and	conclusions	were	sub-
jected to various forms of peer review and that the 
opinions he proposed to offer regarding al Qaeda’s 
origins, leaders, and certain tradecraft are gener-
ally	accepted	within	the	relevant	community.	Kohl-
mann’s methodology, as he described it, was similar 
to that employed by experts that have been permit-
ted to testify in other federal courts involving terror-
ist organizations. Whatever the general pitfalls of the 
“vetting	process”	employed	by	Kohlmann	and	others	
in his field, it was a sufficiently reliable methodology 
to meet the requirements of Rule 702.

Alvarez v. Pneumoabex Corp.
2005 WL 2033472 (N.D. N.Y. Aug. 22, 2005)
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Factual Summary
Plaintiff’s amended complaint asserted causes of 
action against Defendants for negligence, strict liability 
design defect, and strict liability manufacturing defect. 
Certain defendants asserted cross-claims against other 
defendants. One of the defendant’s moved to exclude 
Plaintiff’s expert, Igor Paul, from testifying as an 
expert, and the motion was denied.

Key Language
•	 The	court	held	the	defendant	failed	to	show	that	Dr.	

Paul’s opinions were inadmissible as unreliable. As 
the Supreme Court has noted, “[v]ig or ous cross- 
examination, presentation of contrary evidence, 
and careful instruction on the burden of proof are 
the traditional and appropriate means of attack-
ing shaky but admissible evidence.” Accordingly, 
because Dr. Paul presented sufficient evidence as to 
his qualifications and the bases of his opinions, the 
court denied the defendant’s motion to preclude Dr. 
Paul from offering expert testimony.

Dora Homes, Inc. v. Epperson
344 F. Supp. 2d 875 (E.D. N.Y. 2004)

Factual Summary
The owner of real property brought a diversity action 
against the prior owners seeking to recover money that 
Plaintiff, current owner, paid to State of New York as 
a result of petroleum discharge from underground oil 
tanks on that property. Plaintiff claimed that the dam-
age occurred when Defendants owned the property, and 
Defendants argued that the discharge occurred when 
Plaintiff owned the property, that they had no knowl-
edge that underground oil tanks existed on the prop-
erty, and that there was no evidence that the leak started 
prior to Plaintiff’s ownership. Defendants moved to ex-
clude Plaintiff’s expert engineer’s opinion due to a lack 
of reliability and moved for summary judgment. The 
court granted Defendant’s summary judgment motion.

Key Language
•	 “[T]his	court	must	determine	whether	[Plaintiff’s	ex-

pert] testimony is relevant to the task at hand and 
rests on a reliable foundation… After conducting a 
careful analysis of the [expert’s a]ffidavit, the court 
concludes that it is unreliable under FRE 702 and the 
principles articulated in Daubert and its progeny, and 
therefore the court will not consider it in deciding the 
pending motions. Initially, the court notes that in-
stead of supporting his purported opinions through 
use of scientific principles, he qualifies his opinions 
throughout his affidavit with language which limits, 

and in some cases, negates his own opinions. Equally 
troubling, [the expert] does not support his opinions 
with any methodology, which the court can analyze 
to determine whether his affidavit has the bench-
marks of reliability, which all expert testimony is re-
quired to satisfy.” 344 F. Supp. 2d at 887.

•	 “Nothing	in	either	Daubert or the Federal Rules of 
Evidence requires the court to admit opinion evi-
dence, such as [this expert’s], that is connected to 
existing data only the ipse dixit of the expert.”

Seeley v. Hamilton Beach/Proctor-Silex, Inc.
349 F. Supp. 2d 381 (N.D. N.Y. 2004)

Factual Summary
Plaintiff homeowners sued toaster manufacturer for 
negligence, strict products liability, and breach of war-
ranties to recover damages for which they were not 
compensated by their insurer due to fire that allegedly 
resulted from the toaster’s malfunction. Plaintiff placed 
a pop-tart in the toaster and left the residence while 
the pop tart was still heating in the toaster. Defendants 
sought to exclude Plaintiff’s expert who opined that the 
toaster did not properly protect the heating rod from 
the toasting chamber, which is what caused the fire. 
The court found the expert was qualified to testify.

Key Language
•	 In	fulfilling	its	gate-	keeping	role,	the	trial	court	

should look to the standards of Rule 401 in analyz-
ing whether proffered expert testimony is relevant, 
whether it has any tendency to make the existence 
of any fact that is of consequence to the determi-
nation of the action more probably or less proba-
ble then it would be without the evidence. Then the 
district court must determine whether the prof-
fered testimony has sufficiently reliable foundation 
to permit it to be considered, making this deter-
mination with reference to the indicia of reliability 
identified in Rule 702, namely (1) that the testimony 
is grounded on sufficient facts or data; (2) that the 
testimony is the product of reliable principles and 
methods; (3) that the witness has applied the princi-
ples and methods reliably to the facts of the case. In 
short the district court must make certain that an 
expert, whether basing testimony upon professional 
studies or personal experience, employs in the court-
room the same level of intellectual rigor that charac-
terizes the practice of an expert in the relevant field. 
349 F. Supp. 2d at 384 (citations omitted).

•	 In	this	case	the	testing	that	was	performed	by	[Plain-
tiff’s expert] was so specific to this situation that it is 
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not reasonable to require that it have been subject to 
peer review, have a known or potential rate or error, 
or have general acceptance within the scientific com-
munity. Id. at 386.

•	 [Plaintiff’s	expert’s]	testimony	is	reliable	and	any	
weaknesses with his methods may be exposed 
through cross- examination. Id. at 387.

•	 There	is	no	requirement	that	an	expert	have	man-
ufacturing or design experience with a particular 
device to qualify as an expert about the design of 
that device. Id. at 388.

•	 Where	an	expert	has	the	education	or	background	to	
permit him to analyze a given set of circumstances, 
he can through readings, calculations, and reason-
ing from known scientific principles make himself 
very much an expert in the particular product even 
though he has not had actual experience in the man-
ufacture. Id. (citations omitted).

Meyers v. Arcudi
947 F. Supp. 581 (D. Conn. 1996)

Factual Summary
Plaintiff alleged that Defendant sexually harassed and 
intimidated	her.	Before	commencing	the	lawsuit,	Plain-
tiff underwent a polygraph examination, the results 
of which supported her claim. The court denied Plain-
tiff’s motion to admit polygraph evidence based on the 
Daubert factors.

Key Language
•	 The	court	considered	the	known	or	potential	rate	of	

error of the “control question technique” examination. 
Plaintiff’s expert estimated that the accuracy of the 
technique is approximately 90 percent. 947 F. Supp. 
at 587. The court considered other studies, however, 
which called into question Plaintiff’s expert’s accuracy 
rate. The court held that an accurate potential rate of 
error is undetermined, and this factor weighed in fa-
vor of excluding the polygraph evidence. Id.

Third Circuit

Simmons v. Ford Motor Co.
132 F. App’x 950 (3d Cir. 2005)

Factual Summary
The user of a vehicle brought a products liability action 
against the manufacturer of the vehicle for injuries 
incurred when she was struck by the vehicle upon exit. 
The trial court entered summary judgment in favor of 
the manufacturer. The Third Circuit held that Plain-

tiff’s expert’s conclusions were derived from subjective 
observations and methodologies, and thus were not 
reliable or admissible.

Key Language
•	 “The	District	Court	determined	from	both	the	

expert’s report and his testimony at the Daubert 
hearing that the process by which he reached his 
conclusions was unreliable. Specifically, the District 
Court determined that he failed to provide a testable 
hypothesis and was never able to duplicate a sce-
nario where the weight of the vehicle in combina-
tion with false park caused the vehicle to move; the 
method he utilized was not subject to peer review; he 
failed to produce any material or data from which a 
potential rate of error could be gathered; he had not 
established that he had used any standards when 
conducting his tests; and there was no assertion that 
he utilized a generally accepted method for deter-
mining false park.” 132 F. App’x at 952.

•	 “Despite	plaintiff’s	arguments	to	the	contrary,	her	ex-
pert’s conclusions derive from subjective observations 
and methodologies, thus failing to meet the reliabil-
ity requirements of F.R.E. 702 and Daubert. Although 
he opined that the vehicle was in false park when 
plaintiff exited the vehicle, he could not identify why 
the car disengaged from park. The expert admitted 
that he could not replicate the movement that caused 
plaintiff’s injuries and that he arrived at two theories 
why the movement occurred simply because he could 
not come up with any other causes of the movement. 
The expert posited that plaintiff’s vehicle rolled back-
wards either due to plaintiff’s inadvertent shifting of 
gears upon exiting the vehicle or due to the weight of 
the vehicle combined with plaintiff’s movement. The 
former theory lacks evidentiary support. Plaintiff tes-
tified that the vehicle was placed in park, turned off, 
and exited by her before the spontaneous movement 
occurred. As to the latter theory, the expert could 
not duplicate the movement. Further, when he ac-
complished movement by hitting the gear shift out 
of park, the vehicle rolled too fast to permit his exit 
from the vehicle.” Id. at 952–953.

United States v. Mitchell
365 F.3d 215 (3d Cir. 2004)

Factual Summary
Defendant was convicted of conspiracy to commit and 
commission of Hobbs Act robbery and use of a firearm 
during a crime of violence. Defendant moved for new 
trial	and	appealed	the	denial	of	that	motion.	Both	sides	
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presented considerable evidence over whether a known 
error rate exists for latent fingerprint identification. 
The court held that the district court did not abuse its 
discretion by admitting the government’s expert latent 
fingerprint identification evidence.

Key Language
•	 “Testability	is	also	known	as	falsifiability.	Id. at 235. 

A statement is falsifiable if it is capable of being 
proved false; defeasible. Id. (quoting Webster’s Third 
New International Dictionary 820 (unabridged ed. 
1966)). ‘Proving a statement false typically requires 
demonstrating a counterexample empirically—for 
instance, the hypothesis ‘all crows are black’ is fal-
sifiable (because an albino crow could be found 
tomorrow), but a clairvoyant’s statement that he 
receives messages from dead relatives is not (because 
there is no way for the departed to deny this).’” Id.

•	 Testability	ensures	the	basic	possibility	of	meaningful	
cross- examination. Peer review and publication also 
provide raw material with which the cross- examining 
attorney may confront the expert. Id. at 245.

•	 The	existence	of	a	known	error	rate	can	force	an	
expert to admit to the limitations of his or her meth-
ods. Id.

•	 If	it	is	presumed	that	latent	fingerprint	identifica-
tion has an error rate, that rate is surely low. Id. at 
239. However, the existence of any error rate seems 
strongly disputed by some latent fingerprint examin-
ers. Id. “Preliminarily, we must distinguish between 
two error rates: false positives and false negatives.” Id. 
In the fingerprint identification context, “false posi-
tives are incorrect affirmative identifications, and false 
negatives are incorrect findings of dissimilarity.” Id.

•	 “While	a	system	of	identification	with	a	high	false	
negative rate may be unsatisfactory as a matter of 
law enforcement policy, in the courtroom the rate of 
false negatives is immaterial to the Daubert admis-
sibility of latent fingerprint identification offered to 
prove positive identification because it is not proba-
tive of the reliability of the testimony for the purpose 
for which it is offered (i.e., for its ability to effect a 
positive identification).” Id.

•	 Additionally,	evidence	of	the	false	negative	rate	is	
equivocal because it may suggest a generally error 
prone method or a very conservative method with 
a low false positive error rate. Id. n.19. “That is, a 
method may be designed to lower its false positive 
error rate by accepting a large number of false nega-
tives out of an abundance of caution.” Id.

•	 “Thus,	we	must	focus	on	evidence	that	is	probative	of	
the rate of false positives.” Id. at 240.

Oddi v. Ford Motor Co.
234 F.3d 136 (3d Cir. 2000)

Factual Summary
Plaintiff was injured in a one- vehicle accident when the 
truck he was driving struck a guardrail and a bridge 
abutment. Plaintiff retained experts who opined that 
the injuries were caused by defects in the manufac-
ture and design of the truck. Plaintiff’s experts did not 
satisfy Daubert. The Third Circuit upheld the district 
court’s decision to exclude the expert’s proffered opin-
ion testimony.

Key Language
•	 The	expert	conducted	no	test	and	failed	to	attempt	to	

calculate any of the forces on Oddi or the truck dur-
ing this accident. He used little, if any methodology 
beyond his own intuition. The court found that it 
was impossible to ascertain any rate of error for the 
expert’s assumptions about the forces that caused 
Plaintiff’s injuries. 234 F.3d at 158.

United States v. McClintock
2006 WL 39241 (E.D. Pa. Jan. 5, 2006)

Factual Summary
The government moved to exclude the testimony of 
Defendant’s forensic anthropology expert in this crimi-
nal case involving the armed robbery of a bank. Defen-
dant intended to present the testimony of an expert 
to refute identification testimony of government wit-
nesses. The methodology applied Defendant’s expert 
is based on the comparison of photographs and mea-
surement of certain characteristics of the ear and its 
component parts. Defendant’s expert applied his train-
ing and experience in examining and comparing ear 
characteristics in surveillance photos published in the 
newspaper and drew the conclusion that the bank rob-
ber had attached earlobes. The court held the expert 
testimony was admissible.

Key Language
•	 The	court	held	that	the	methods	applied	by	Defen-

dant’s expert in drawing her conclusions were reliable 
under the Daubert/Kumho Tire analysis. Defendant’s 
expert testified that her own analyses were based 
upon a methodology well beyond mere naked-eye vi-
sual observation and were subject to the review of 
other physical anthropologists who are professionally 
familiar with the tasks of comparing anatomical fea-
tures by photographs. This, in combination with the 
fact that others have published articles with respect 
to utilizing unique ear characteristics for identifica-
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tion purposes, sufficiently established the methods 
applied by Defendant’s expert have been reviewed by 
appropriate peers. 2006 WL 39241, at 5.

United States v. Ewell
252 F. Supp. 2d 104 (D. N.J. 2003)

Factual Summary
Defendant moved for a new trial following his convic-
tion challenging the government’s use of DNA evidence 
at trial. The court upheld the government’s expert 
testimony.

Key Language
•	 The	testimony	indicated	that	if	an	analyst	fol-
lows	the	FBI	protocol	and	uses	properly	calibrated	
instruments, there is essentially zero rate of error, 
although the result is subject to human error. Defen-
dant attempted to argue that the risk of human error 
exhibited an unacceptable rate of error and made the 
expert’s test unreliable. 252 F. Supp. 2d at 113.

•	 The	court	held	that	Defendant’s	argument	exhibited	
a fundamental misunderstanding of the principles 
of Daubert. The court’s concern under Rule 702 and 
Daubert is the reliability of the scientific methodol-
ogy at issue, not the reliability of the laboratory per-
forming the test. “Put simply, ‘[a] laboratory’s error 
rate is a measure of its past proficiency and is of little 
value in determining whether a test has methodolog-
ical flaws.’” Id.

•	 The	court	further	held	that	a	challenge	of	the	pro-
ficiency of the tester goes to the weight of the evi-
dence, not its admissibility. Id.

United States v. Llera Plaza
188 F. Supp. 2d 549 (E.D. Pa. 2002)

Factual Summary
Defendants, accused of drug and murder charges, 
moved	to	bar	the	testimony	of	four	FBI	fingerprint	
examiners	and	one	FBI	fingerprint	specialist.	They	
filed a motion to preclude the government from intro-
ducing latent fingerprint identification evidence. The 
court considered whether four fingerprint examination 
procedures—analysis, comparison, evaluation, and 
verification,—for which ACE-V is an acronym, con-
formed to Daubert standards of reliability. The court 
allowed the expert opinion to be admitted.

Key Language
•	 Regarding	rate	of	error,	the	government	presented	ev-
idence	that	FBI	fingerprint	examiners	have	scored	
“spectacularly well” on the in-house annual profi-

ciency test conducted. The government’s theory that 
in the absence of actual data on rate of error, profi-
ciency test scores of those who would be expert wit-
nesses should be taken as a surrogate form of proof. 
188 F. Supp. 2d at 564.

•	 Defendant’s	expert	challenged	the	government’s	
position, arguing that the internal proficiency test 
presented little challenge. The court agreed that 
while	the	FBI	examiners	received	high	proficiency	
grades, the tests they took did not. Id.

•	 The	court	concluded	that	the	proficiency	tests	were	
less demanding than they should be. However, the 
defense	did	not	offer	any	evidence	that	certified	FBI	
fingerprint examiners as a group or any individual 
examiners among them have not achieved at least an 
acceptable level of competence. The court concluded 
that there was no evidence that the error rate of cer-
tified	FBI	fingerprint	examiners	is	unacceptably	high	
and,	indeed,	allowed	the	FBI	experts	to	testify.	188	
F. Supp. 2d at 565.

Pharmacia Corp. v. Alcon Labs., Inc.
201 F. Supp. 2d 335 (D. N.J. 2002)

Factual Summary
Manufacturer of prescription glaucoma drug Xalatan 
brought action alleging that competitor’s Travatan 
mark was infringing and diluting. Plaintiff sought to 
preliminarily enjoin Defendant from using its Travatan 
mark, arguing that the mark was confusingly similar to 
its Xalatan mark. To support its case, Plaintiff relied on 
the	opinions	of	Dr.	Bruce	Lambert,	a	pharmacy	profes-
sor with degrees in speech communication. Id. at 356. 
Plaintiff argued that Dr. Lambert’s research revealed 
that similarity in drug names is highly predictive of the 
probability of confusion between those drugs. The court 
held that Dr. Lambert’s conclusions were entitled to lit-
tle weight, in part, because his model’s rate of error was 
essentially too high.

Key Language
•	 Dr.	Lambert	concluded	that	the	names	Xalatan	and	

Travatan were substantially similar and classified 
the pair as “likely to be involved in medication error 
based upon common attributes with 1,127 known 
error pairs.” Id.

•	 The	first	step	in	Dr.	Lambert’s	methodology	required	
a calculation of spelling and pronunciation similar-
ity scores between the two drugs using certain ru-
dimentary mathematical formulas. Id. “The limited 
real world value of this analysis was demonstrated 
at the hearing. Analyzing the words “Mexican” and 
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“American,” Dr. Lambert reached scores either higher 
than (supposedly more confusing) or identical to that 
of Travatan and Xalatan (and, therefore, equally or 
more confusing).” Id. The exercise illustrated the fact 
that Dr. Lambert’s model was too abstract in nature 
to shed light on the extent to which two words are 
likely to be confused in the real world. Id. at 358.

United States v. Van Wyke
83 F. Supp. 2d 515 (D. N.J. 2000)

Factual Summary
Defendant was charged with making threatening com-
munications. Defendant filed a motion in limine to 
exclude	the	proposed	testimony	of	the	FBI’s	forensic	
stylistic expert. The district court held that the expert 
could not testify as to authorship of unknown writ-
ings, but that he could testify as to similarities between 
Defendant’s known writings and unknown writings.

Key Language
•	 Neither	the	government	nor	their	expert	was	able	to	

identify a known rate of error and there is no univer-
sally recognized standard for certifying an individ-
ual as an expert in forensic stylistics. 83 F. Supp. 2d 
at 521.

•	 Various	judicial	decisions	regarding	handwrit-
ing analysis, while not identical to text analysis, 
are instructive because handwriting analysis seems 
to suffer similar weakness in scientific reliability, 
namely the following: no known error rate, no pro-
fessional or academic degrees in the field, no mean-
ingful peer review, and no agreement as to how 
many exemplars are required to established the 
probability of authorship.

•	 Because	of	the	lack	of	scientific	reliability	of	foren-
sic stylistics, the court excluded the government’s 
expert’s testimony as to his subjective opinion that 
the questioned writings were written by the same 
individual and that that individual is the defendant. 
83 F. Supp. 2d at 522.

In re TMI Litig. Cases Consol. II
911 F. Supp. 775 (M.D. Pa. 1996)

Factual Summary
Residents near the Three Mile Island (TMI) nuclear 
power facility filed an action seeking damages for 
alleged exposure to excessive amounts of radioactive 
gases during a reactor accident. Plaintiff’s experts prof-
fered a theory that a “blowout” occurred within a reac-
tor, thereby forcing high quantities of radioactive gases 

into the atmosphere. Defendants challenged Plaintiff’s 
proffered expert testimony as lacking scientific reliabil-
ity. The district court, applying Daubert, excluded the 
testimony.

Key Language
•	 The	court	found	that	Plaintiff’s	expert’s	failure	to	

consider primary data in combination with his use 
of speculative assumptions and “eyeballing of fig-
ures” exposed the expert’s methodology to a poten-
tially high rate of error. 911 F. Supp. at 796.

•	 The	failure	of	the	water	model	to	take	into	account	
the actual topography of the TMI area increased the 
risks that any demonstration run though the water 
model will be subject to a high rate of error. Id.

•	 The	rate	of	error	of	an	exposure	assessment	is	inti-
mately connected to the rate of error of each of the 
pieces of evidence upon which the assessment relies. 
911 F. Supp. at 825.

Finley v. NCR Corp.
964 F. Supp. 882 (D. N.J. 1996)

Factual Summary
An office worker brought a products liability action 
against a keyboard manufacturer, alleging that the 
keyboard manufactured by Defendant caused Plain-
tiff’s carpal tunnel syndrome. The district court held 
that testimony by Defendant’s experts was inadmissi-
ble under Daubert.

Key Language
•	 The	expert	could	not	point	to	any	controlled	study	

determining the relationship between keyboards and 
carpal tunnel syndrome. The expert theory had not 
been tested and his testimony revealed no known 
rate of error of his hypothesis. 964 F. Supp. at 885.

•	 The	expert	did	not	examine	the	actual	keyboard	
Plaintiff used at work. The expert did not obtain 
a work description or any other information from 
Plaintiff’s employer to develop accurate task evalua-
tions and define specifically the physical demands of 
Plaintiff’s employment. Id.

Virgin Islands v. Penn
838 F. Supp. 1054 (D. V.I. 1993)

Factual Summary
Defendant was charged with rape. The government 
moved in limine for a pretrial determination of admis-
sibility of profiling test results for DNA. The court 
went through an extensive analysis of the Daubert fac-
tors, particularly the known or potential rate of error 
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that might result from the DNA profiling process, and 
admitted the evidence. The court examined the means 
by	which	the	FBI	prevents	both	potential	sources	of	
human error in the execution of the process and poten-
tial error caused by imperfections inherent in the 
process. The court further examined how the DNA 
profiling process involves statistics.

Key Language
•	 Since	statistics	concerns	estimates,	the	DNA	pro-

filing process involves degrees of uncertainty. 
The	court	then	examined	to	what	extent	the	FBI	
attempted to resolve the uncertainties in Defendant’s 
favor. Following this careful review of the known 
and	potential	errors	that	may	arise	from	the	FBI’s	
DNA profiling procedure, the court concluded that 
this Daubert factor weighs in favor of admitting the 
government’s evidence. 838 F. Supp. at 1065–73.

Fourth Circuit

United States v. Crisp
324 F.3d 261 (4th Cir. 2003)

Factual Summary
Defendant was convicted by jury of bank robbery, 
bank robbery with a dangerous weapon, and brandish-
ing a firearm during and in relation to bank robbery. 
The Court of Appeals held on appeal that as a matter 
of apparent first impression, expert handwriting com-
parison testimony was admissible, and admission of 
expert testimony regarding fingerprint evidence was 
not abuse of discretion.

Key Language
•	 A	majority	of	the	court	held	that	since	fingerprint	

identification has been admissible as reliable evidence 
in criminal trials since at least 1911 and has with-
stood the test of time, the lower court was within its 
discretion to allow the evidence. 324 F.3d at 266.

•	 As	for	handwriting	analysis,	the	majority	also	
accepted its reliability based on the fact that it has 
achieved widespread and lasting acceptance in the 
expert community. To the extent that a given hand-
writing analysis is flawed or flimsy, an able defense 
lawyer will bring that fact to the jury’s attention, 
both through skillful cross- examination and by pre-
senting expert testimony of his own. Id. at 271.

•	 The	dissenting	opinion	accused	the	majority	of	
excusing fingerprint and handwriting analysis from 
any rigorous Daubert scrutiny because the technique 
was “generally accepted.” The dissenting opinion 

stated that mere general acceptance is not suffi-
cient to demonstrate reliability in the aftermath of 
Daubert and argued that the majority failed to con-
sider both tests’ high or unknown rate of error. Id. at 
272 (dissenting, J. Michael).

United States v. Dorsey
45 F.3d 809 (4th Cir. 1995)

Factual Summary
Plaintiff appealed a criminal conviction for bank rob-
bery on several grounds, including that the trial court 
improperly excluded testimony of forensic anthropol-
ogists based upon the Daubert criteria. At trial, Defen-
dant presented a defense of mistaken identity. As part 
of that defense, Defendant sought to introduce the tes-
timony of two forensic anthropologists who would 
have testified that Defendant was not the individ-
ual depicted in the bank surveillance photograph. The 
Fourth Circuit affirmed the lower court ruling and 
held that the expert testimony was excluded.

Key Language
•	 There	was	no	evidence	that	the	forensic	anthropolo-

gist method of analysis was tested. Further, the third 
Daubert factor, the known rate of error, is potentially 
very high. The court noted that, throughout their 
report to the district court, the forensic anthropolo-
gists placed several express conditions on their con-
clusions; for example, they stated that the accuracy 
of their conclusion that Defendant was not the man 
in the surveillance photographs depended expressly 
on whether “these images were taken at the same 
angle to the camera.” 45 F.3d at 811.

United States v. Myers
2010 WL 2723196 (S.D. W. Va. July 8, 2010)

Factual Summary
Defendant was indicted for possession of a Molotov 
Cocktail. The government filed a notice of intent to in-
troduce the testimony of Captain Steve Ellis concerning 
the response of the fire department’s canine in the inves-
tigation. The court granted Defendant’s motion in limine 
to exclude the expert testimony of the canine handler.

Key Language
•	 According	to	the	Captain,	the	dog	had	been	trained	

and certified through a five-week course some ten 
years ago. The certification was specific to acceler-
ant detection and included a broad range of ignitable 
liquids. The canine’s “certification had been renewed 
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annually for each of the last ten years.” Id. at *1. 
Moreover, the canine was trained almost daily.

•	 On	cross-	examination,	Captain	Ellis	was	presented	
with the National Fire Protection Association 921 
Guide for Fire and Explosion Investigations. Accord-
ing to that guide, “any canine alert not confirmed 
by laboratory analysis should not be considered val-
idated.” Id. at 2. Since the government’s lab results 
did not support the findings of the canine search, the 
testimony regarding that search was excluded.

United States v. Thomas
2006 WL 140558 (D. Md. Jan. 13, 2006)

Factual Summary
Defendant was charged with sexual exploitation of a 
child and the receipt and possession of child pornogra-
phy. The government moved for his pretrial detention 
on the grounds that the charged offenses were crimes of 
violence, as defined by Congress, and that no conditions 
of release could reasonably assure the safety of the com-
munity. In opposing the motion, Defendant presented 
the	testimony	of	Neil	Blumberg,	M.D.,	who	is	board-	
certified in psychiatry and forensic psychiatry with 
extensive professional experience and academic creden-
tials in both his specialty and sub- specialty. The court 
held that Defendant’s expert testimony was admissible.

Key Language
•	 The	court	held	that	Dr.	Blumberg’s	opinion	was	reli-

able for the following reasons. “First, a review of Dr. 
Blumberg’s	curriculum	vitae	in	evidence	before	this	
court, as well as voir dire during the hearing pro-
ceedings, reveal that he is eminently qualified as an 
expert in forensic criminal psychiatry. Second, Dr. 
Blumberg	conducted	a	standard	forensic	psychiatric	
evaluation during which he conducted a thorough 
mental status examination of Mr. Thomas, adminis-
tered psychological testing that incorporated validity 
scales, made first-hand observations of the defen-
dant’s behavior and demeanor, interviewed family 
and friends of the defendant, and utilized the Amer-
ican Psychiatric Association’s Diagnostic and Statis-
tical Manual of Mental Disorders, Fourth Edition, 
in reaching his diagnostic conclusions. Additionally, 
Dr.	Blumberg	employed	an	actuarial	approach	to	
the extent that he compared the defendant to groups 
of people with characteristics similar to him.” The 
court	found	that	Dr.	Blumberg’s	opinions	were	reli-
able as he appeared to have reached them by using 
all of the appropriate professional tools and acumen 
reasonably at his disposal.

Fifth Circuit

United States v. John
597 F.3d 263 (5th Cir. 2010)

Factual Summary
Defendant was employed as an account manager at Citi-
group. She gave account information to her half-brother 
and other confederates, who then made fraudulent 
charges on the accounts. She was found guilty on all 
seven counts charged against her. She appealed her con-
victions and sentence. Among the issues she raised was 
the credibility of an expert witness who testified that 
her fingerprints were on incriminating documents.

Key Language
•	 The	Court	noted	there	is	no	universally	accepted	num-

ber of matching points for identifying a fingerprint, 
and it varies depending on the quality of the print. 
However, it sided with other courts that have found 
that the error rate is low. The Court found it persua-
sive that other circuits have used a sliding scale pro-
cedure to determine the reliability of a fingerprint 
identification, and because this was generally accepted 
and the error rate is essentially zero, the court held 
that it was of no issue that the fingerprint expert did 
not testify to a precise number of matching points.

Bocanegra v. Vicmar Servs., Inc.
320 F.3d 581 (5th Cir. 2003)

Factual Summary
In a wrongful death and survival action arising from 
a fatal collision, the trial court precluded Plaintiff’s 
expert testimony on the effect of Defendant’s mari-
juana use eight hours earlier, and Plaintiff appealed the 
judgment on jury verdict where Plaintiff received no 
award. The trial court excluded the testimony because 
there was no way to determine the exact amount of 
marijuana, or THC, that was ingested by defendant. 
The Court of Appeals held that the toxicology expert’s 
testimony regarding the effect of the driver’s marijuana 
use had on his driving ability on the night of fatal acci-
dent was reliable and relevant.

Key Language
•	 The	court	held	that	the	unknown	amount	of	mar-

ijuana ingested would go to the weight of the evi-
dence, not its admissibility. While in a tightly 
controlled environment of a scientific study, sci-
entists are able to eliminate many unknowns, the 
real world does not operate like a controlled study. 
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Hence, the Fifth Circuit held that if all such variables 
were required to be eliminated in a case where an 
actor has used marijuana or another drug, evidence 
of drug use would never be allowed to be presented 
to the fact-finder. 320 F.3d at 589.

Pipitone v. Biomatrix, Inc.
288 F.3d 239 (5th Cir. 2002)

Factual Summary
Plaintiffs brought suit alleging that a product that 
Defendant manufactured known as Synvisc caused 
Plaintiff to develop a salmonella infection in his knee 
after a physician injected his knee with Synvisc. The 
district court excluded the testimony of Plaintiff’s 
experts under Daubert. The Fifth Circuit reversed and 
remanded the case to the district court.

Key Language
•	 There	is	no	known	or	potential	rate	of	error	or	

controlling standards associated with the expert 
hypotheses. However, this factor is not particularly 
relevant, where as here, the expert derives his tes-
timony “mainly from first hand observations and 
professional experience in translating these observa-
tions into medical diagnosis.” 288 F.3d at 246.

Moore v. Ashland Chem. Inc.
151 F.3d 269 (5th Cir. 1998)

Factual Summary
A worker filed a toxic tort claim against a chemical man-
ufacturer. The Fifth Circuit affirmed the district court’s 
ruling, holding that the district court did not abuse its 
discretion in excluding the worker’s proffered expert tes-
timony about causation. Plaintiff’s expert had diagnosed 
the employee’s condition as reactive airwaves dysfunc-
tion syndrome (RADS), an asthmatic- type condition.

Key Language
•	 Plaintiff’s	expert	cited	no	scientific	support	for	his	

theory. None of the Daubert factors to assess whether 
the opinion was based on sound scientific principals 
was met. The theory had not been tested, subjected 
to peer review or publication, the potential rate of 
error had not been determined or applied, and the 
theory had not been generally accepted in the scien-
tific community. 151 F.3d at 279.

Watkins v. Telsmith, Inc.
121 F.3d 984 (5th Cir. 1997)

Factual Summary
A conveyor at a gravel wash plant collapsed when its 
rope snapped. The falling conveyor killed an employee 
and the employee’s widow brought a products liabil-
ity action against the successor of the conveyor’s man-
ufacturer alleging that the conveyor was defectively 
designed because it was supported by only one rope. 
The District Court excluded the testimony of Plaintiff’s 
proffered expert under Daubert.

Key Language
•	 The	expert	did	not	test	any	of	his	proposed	alterna-

tives, did not investigate designs of other convey-
ors now available, and did not make any drawings or 
perform any calculations that would allow a finder of 
fact to infer the accuracy of his theory that conveyor 
design was defective. The expert had not demon-
strated that alternative designs would have pre-
vented the accident without sacrificing utility were 
supported by valid engineering principles. Here, 
the court excluded expert testimony under Daubert 
without even having to subject the testimony to the 
third prong, i.e., what is the known or potential rate 
of error. 121 F.3d at 990. Implicitly, this court held 
that it was unnecessary to address this factor when 
the expert’s concept had not even been tested.

Beck v. Koppers, Inc.
2006 WL 270260 (N.D. Miss. Feb. 2, 2006)

Factual Summary
The case involved 12 plaintiffs who asserted claims 
of negligence, gross negligence, negligence per se, 
intentional tort, conspiracy, strict liability, trespass, 
nuisance, and failure to warn against Defendants. 
Plaintiffs’ claims centered around the basic charge that 
Defendants allowed harmful chemicals to pollute their 
neighborhood, the Tie Plant Community, located on 
the northeast side of the facility, thereby causing them 
physical and property damage. Defendants moved to 
exclude three causation experts who were offered to 
testify as to one plaintiff’s breast cancer. The court 
granted in part and denied in part.

Key Language
•	 As	to	the	first	expert,	the	court	concluded	that	his	

testimony regarding general causation was “the 
product of reliable methods applied reliably to the 
facts. Again, this is not to say [the expert] is correct 
but rather that he has met the threshold of not prof-
fering junk science.” 2006 WL 270260, at *9.



94 ❖ The Daubert Compendium ❖ 2011

•	 The	court	limited	the	second	expert	to	dosage	and	
risk assessment regarding the plaintiff. Further, “the 
court concludes that [the expert] is not required to 
demonstrate that the subject chemicals or their con-
stituents can or did cause breast cancer.” Id.

•	 The	third	expert	was	limited	somewhat	by	the	court,	
but still allowed to offer expert testimony as to spe-
cific causation. Defendants argued that his opin-
ions did not survive a Daubert analysis because, 
inter alia, “he provides no reproducible method for 
reviewing the relevant literature because he did not 
articulate how he analyzed the literature, he has not 
established general causation, he does not prove spe-
cific causation as to [the specific plaintiff] because 
his differential diagnosis… of [her] does not fit with 
the facts of this case.” The court allowed the majority 
of testimony (expressly allowing cross- examination), 
ruling “that there is nothing inherently faulty about 
differential diagnosis.” Furthermore, “it is not neces-
sarily fatal for an expert to review relevant literature 
within his field of expertise and to form an opinion 
therefrom without writing down how he weighed the 
findings of that literature.” Id. at *10.

United States v. Vicknair
2005 WL 1400443 (E.D. La. June 2, 2005)

Factual Summary
Defendant was charged with conspiracy to commit 
money laundering and conspiracy to commit wire 
fraud.	Before	the	court	on	reconsideration	was	a	motion	
by Defendant to exclude the testimony of the govern-
ment’s expert witness in international banking. In sup-
port of the motion, Defendant asserted, in part, that the 
expert’s expected testimony did not meet the relevance 
and reliability standard established in Daubert.

Key Language
•	 Though	Defendant	argued	that	the	expert	was	not	

qualified, the court found that Daubert and its 
progeny allowed for non- scientific experts, includ-
ing experts in this case who gained their exper-
tise through experience in a given field. The court 
found that given the expert’s extensive experience 
in financing and facilitating international trade, 
and his coordinate knowledge of standard bank-
ing practices, he was qualified to testify. Addition-
ally, the court found the “‘method’ relied upon by 
[the expert] is the application of his extensive expe-
rience, knowledge and research to the facts of this 
case.” This combination formed “a sufficiently reli-

able basis upon which to rest his conclusion.” 2005 
WL 1400443, at *6.

•	 Accordingly,	the	expert’s	report	itself	was	ruled	
to	be	admissible.	Based	on	all	of	his	experience	in	
the field, the report and his method in creating the 
report were found to be reliable.

In re Vioxx Prods. Liab. Litig.
401 F. Supp. 2d 565 (E.D. La. 2005)

Factual Summary
The surviving spouse of a user of a non- steroidal anti- 
inflammatory drug (NSAID) sued the drug manufac-
turer on behalf of herself, two minor children, and the 
estate alleging the drug was a defective product, caus-
ing the user’s fatal cardiovascular event. Plaintiff chal-
lenged the admissibility of two of Defendant’s expert’s 
testimony because it was anecdotal as opposed to sci-
entific. According to Plaintiff, since the testimony sim-
ply recounted their clinical experiences, it could not be 
admitted as expert testimony. Defendant moved to ex-
clude the testimony of Plaintiff’s expert as to whether 
the drug caused an increased risk of thrombotic cardio-
vascular events because this testimony was based on sci-
entifically unreliable evidence. In addition, Defendant 
moved to exclude any expert testimony as to whether 
Plaintiff’s ingestion of the drug caused his death because 
it was based on scientifically unreliable evidence. The 
court held the expert testimony of both the manufactur-
er’s and spouse’s experts were admissible.

Key Language
•	 The	court	held	that	in	addition	to	the	five	factors	laid	

out in Daubert to consider the reliability of expert 
testimony, a trial court may consider additional fac-
tors in assessing the scientific reliability of expert 
testimony, including: (1) whether the expert’s opin-
ion is based on incomplete or inaccurate dosage or 
duration data; (2) whether the expert has identi-
fied the specific mechanism by which the drug sup-
posedly causes the alleged disease; (3) whether 
the expert has unjustifiably extrapolated from an 
accepted premise to an unfounded conclusion; 
(4) whether the expert has adequately accounted for 
alternative explanations; and (5) whether the expert 
proposes to testify about matters growing directly 
out of research he or she has conducted independent 
of the litigation. 401 F. Supp. 2d. at 573.

•	 Expert	witnesses	are	allowed	to	base	their	opinions	
on personal experiences provided that their opinions 
are confirmed by scientifically reliable data. Here, 
both doctors’ personal experiences are supported by 
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reliable scientific data. As such, their testimony is 
reliable, relevant, and admissible. 401 F. Supp. 2d at 
581.

•	 Expert	testimony	as	to	whether	the	user’s	inges-
tion of the drug caused his death was admissible 
because Plaintiff pointed to raw data from studies 
that show that the cardiac incidents, including sud-
den death, occurred with in the first month of con-
sumption. She also pointed to a significant number 
of peer reviewed articles and observational studies 
that appeared in credible and well recognized med-
ical publications and support her conclusion. 401 
F. Supp. 2d at 599.

In re Propulsid Prods. Liab. Litig.
261 F. Supp. 2d 603 (E.D. La. 2003)

Factual Summary
Plaintiff brought a product liability action against a 
pharmaceutical company alleging that her use of the 
drug Propulsid (cisapride) for the treatment of esoph-
agitis caused her sustained prolonged QT interval, 
which placed her at risk for sudden death. Defendant 
moved to exclude the opinions of Plaintiff’s expert wit-
nesses and moved for summary judgment. The district 
court held that Plaintiff’s experts’ proposed testimony 
was insufficiently reliable or relevant to be admissible.

Key Language
•	 The	court	held	that	the	experts’	proposed	testimony	

that the use of Propulsid (cisapride) can cause a 
patient’s prolonged QT interval, placing the patient 
at an increased risk of sudden death, was not suf-
ficiently reliable. The experts failed to identify the 
exact mechanism by which a person’s QT interval 
can become permanently prolonged well after that 
person has ceased taking Propulsid. The experts 
were unable to show that such a condition exists 
with regularity and that it is caused by Propulsid. 
Their theories had not been tested or subjected to 
peer review and publication. They had no known or 
potential rate of error. There was presently no gen-
eral acceptance of their methods in the scientific 
community. 261 F. Supp. 2d at 617.

Brumley v. Pfizer, Inc.
200 F.R.D. 596 (S.D. Tex. 2001)

Factual Summary
Plaintiff brought a product liability suit against Pfizer, 
the manufacturer of Viagra, alleging that the dece-
dent’s heart attack was caused by his ingestion of the 

drug. On Defendant’s motion to exclude testimony of 
Plaintiff’s experts, the district court held that the tes-
timony of Plaintiff’s expert that Viagra increases the 
levels of catecholamines in the blood, resulting in 
increased sympathetic nerve activity and increased 
cardiac risk in patients with ischemic heart disease, 
would be excluded as unreliable.

Key Language
•	 The	court	held	that	Plaintiff’s	expert’s	opinion	failed	

the first two prongs of the Daubert criteria, “test-
ability” and peer review/publication. Therefore, the 
court concluded that the third factor, “known rate of 
error” simply does not apply. The court cannot assess 
the “known rate of error” for a theory that has no 
empirical foundation. 200 F.R.D. at 602.

United States v. Reaux
2001 WL 883221 (E.D. La., July 31, 2001)

Factual Summary
Defendant, who was charged with bank robbery and 
with using or carrying a firearm during the commis-
sion of a crime of violence, filed a motion seeking to 
bar the government from offering an expert opinion on 
whether his fingerprints matched a latent fingerprint 
recovered from the purported getaway car. The court 
denied the motion.

Key Language
•	 The	district	court	relied	upon	United States v. Hav-

vard, 260 F.3d 597 (7th Cir. 2001), which stated that 
the results of individual fingerprint analysis have 
been routinely subjected to peer review for verifica-
tion and that the probability of error is exceptionally 
low.	Based	on	the	same	reasoning,	this	district	court	
found that the fingerprint opinion testimony in issue 
satisfied the Daubert reliability test.

•	 This	court	further	commented	that	no	other	deci-
sions have excluded this type of fingerprint evidence 
under Daubert despite a spate of challenges.

United States v. Robinson
94 F. Supp. 2d 751 (W.D. La. 2000)

Factual Summary
Defendant was charged with engaging in sexual acts 
or causing sexual contact to occur with two females 
under 12 years of age. Defendant’s expert concluded, 
based upon a psychological exam known as the Abel 
Assessment for Sexual Interest (“Abel Assessment”), 
that Defendant did not have a sexual interest in under-
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age females. The court held that the Abel Assessment 
satisfied the Daubert factors and was admissible.

Key Language
•	 The	Abel	Assessment	is	78	percent	to	79	percent	

accurate in diagnosing sexual interest in cases of 
incest/non- incest. Further, Dr. Abel testified that his 
study generated reliability and validity data. He indi-
cated that reliability measures whether a test will 
produce consistent results. The Abel Assessment 
was between 86 percent and 90 percent reliable. 94 
F. Supp. 2d at 753.

•	 There	was	also	testimony	as	to	the	validity	of	the	
study in which it was determined that the Abel 
Assessment is a valid measure of a person’s sexual 
interest, except for males who have been involved 
sexually with persons 14–17 years of age. Id.

•	 The	court	concluded	that	the	Abel	Assessment	had	
been subjected to statistical scrutiny and appeared to 
be a valid and reliable measure of sexual interest in 
cases such as this one where the females were under 
the age of 12. The testing procedures utilized by Dr. 
Abel appeared to be based on scientifically valid 
principles, which provide an objective, independent 
validation of the Abel Assessment. Id.

•	 Defendant’s	expert	would	be	allowed	to	testify	as	
to his opinion as to whether Defendant had a sex-
ual preference for underage females, but not as to 
whether Defendant committed the crimes at issue.

Smith v. Borden, Inc.
188 F.R.D. 257 (M.D. La. 1999)

Factual Summary
Plaintiff claims that he was using Defendant’s aerosol 
battery protector when the product’s metal can came 
into contact with the battery’s positive terminal. An 
electrical arc caused a fire and Plaintiff was burned. 
Plaintiff brought a products liability claim that the bat-
tery protector’s metal can was defectively designed. The 
court granted in part and denied in part Defendant’s 
motion to exclude the testimony of Plaintiff’s expert.

Key Language
•	 This	court	referred	to	a	Fifth	Circuit	case,	Black v. 

Food Lion, Inc., 171 F.3d 308, 311 (5th Cir. 1999), 
which held that in the vast majority of cases, the dis-
trict court should first decide whether the factors 
mentioned in Daubert are appropriate. A court first 
must consider whether the four Daubert factors are 
appropriate for use in a particular case. 188 F.R.D. at 
260.

•	 Here,	the	court	opted	to	consider	only	two	factors,	
testability and general acceptance. The court held 
that the other two Daubert factors, including known 
rate of error, are not reasonable measures of the reli-
ability of expert testimony. Id.

•	 There	was	no	evidence	that	hypotheses	such	as	those	
proffered by Plaintiff’s expert are likely to have known 
rates of error and maintenance of standards. Id.

•	 The	court	was	unaware	of	any	specific	discipline	that	
focuses on testing aerosol cans to determine whether 
the cans pose a risk of ignition when they come into 
contact with an electrical source. Id.

Sixth Circuit

Hough v. State Farm Ins. Co.
2007 WL 1500181 (E.D. Mich. May 22, 2007)

Factual Summary
Plaintiff was riding as a passenger in a vehicle driven 
by her mother. Another vehicle crossed into their lane 
and hit them head on. Plaintiff suffered injuries to her 
spine as a result of the collision. She collected ben-
efits for medical expenses and lost wages. Her suit 
sought benefits for attendant care, replacement ser-
vices, mileage, and medical expenses. Plaintiff had a 
discogram, an invasive procedure to determine the 
source of back pain, and had her treating physician, Dr. 
Wheeler, serve as her expert witness. Defendant sought 
to exclude the de bene esse deposition of Dr. Wheeler 
regarding the results of Plaintiff’s discogram and the 
reliability of the procedure.

Key Language
•	 Upon	Defendant’s	demand	for	an	evidentiary	hear-

ing regarding the scientific validity of the disco-
gram, the court affirmed a Sixth Circuit holding 
that declared that a court “is not required to hold an 
actual hearing to comply with Daubert.” Greenwell v. 
Boatwright, 184 F.3d 492, 498 (6th Cir. 1999).

•	 In	regards	to	potential	error	rates	found	in	studies	
of the discogram procedure, there had been vary-
ing results presented. One study had found a higher 
false- positive rate, but another had a false- positive 
rate of zero percent, and yet another had a poten-
tially false- negative rate. The Court concluded “that 
the use of a control and the fact that the majority of 
the literature shows a low false- positive rate weighs 
in favor of allowing Dr. Wheeler’s deposition testi-
mony to be presented to the jury.”

•	 The	Court	denied	Plaintiff’s	request	that	Defendant’s	
expert witness not be allowed to offer testimony that 
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discography is not a valid or reliable procedure. The 
Court noted that cross- examination of these expert 
witnesses would be allowed.

Smelser v. Norfolk S. Ry. Co.
105 F.3d 299 (6th Cir. 1997)

Factual Summary
Plaintiff, a railroad employee, brought a Federal Em-
ployers Liability Act claim against the railroad for inju-
ries sustained when he was driving the company pick-up 
truck to a job site and was rear-ended by another motor-
ist. Plaintiff’s biomechanical expert testified at trial that 
Plaintiff’s injuries were caused or aggravated by a defec-
tive shoulder belt. The Sixth Circuit reversed the district 
court’s judgment on behalf of the employee.

Key Language
•	 The	biomechanic’s	opinion	that	the	shoulder	belt	

failed was not “good science” because, among other 
reasons, the expert “failed to adequately document 
testing conditions and the rate of error so the test 
could be repeated and its results verified and cri-
tiqued.” 105 F.3d at 304.

United States v. Bonds
12 F.3d 540 (6th Cir. 1993)

Factual Summary
Defendants were convicted in the district court of 
charges of conspiracy and federal arms offenses. The 
trial court had admitted DNA evidence. The Sixth Cir-
cuit affirmed.

Key Language
•	 “The	deficiencies	in	calculating	the	rate	of	error	and	

the failure to conduct external blind proficiency tests 
are troubling… Although we find that on the basis 
of the record before us the rate of error is a negative 
factor	in	the	analysis	of	whether	the	FBI’s	procedures	
are scientifically valid, the error rate is only one in a 
list of non- exclusive factors that the Daubert Court 
observed would bear on the admissibility question.” 
12 F.3d at 560.

•	 “It	is	implicit	that	the	rate	of	error	is	acceptable	to	
the scientific community as well.” Id.

•	 “It	is	irrelevant	that	the	FBI’s	DNA	matching	and	sta-
tistical techniques are still being refined or that the 
results produced may not be wholly accurate since, 
as the Supreme Court noted, it would be unreason-
able to conclude that the subject of scientific testi-
mony must be ‘known’ to a certainty; arguably, there 

are no certainties in science.” 12 F.3d at 565, quoting 
from Daubert, 113 S. Ct. at 2795.

•	 The	results	of	the	DNA	testing	were	clearly	derived	
from tests based on methods and procedures of sci-
ence and not based merely on speculation, and were 
supported by sound and cogent reasoning, even if 
these methods and procedures are not perfected. 12 
F.3d at 565–66.

Payne v. Bobby
2006 WL 508784 (S.D. Ohio, Feb. 27, 2006)

Factual Summary
A state prisoner brought the action for a writ of habeas 
corpus. The Magistrate Judge recommended that the 
action be dismissed. The prisoner brought 10 claims, 
the sixth of which argued that he was denied a fair trial 
due to the admission of fingerprint evidence. The court 
denied this claim.

Key Language
•	 The	court,	largely	quoting	the	lower	court,	relied	

upon United States v. Havvard, 117 F. Supp. 2d 848 
(S.D. Ind. 2000). Looking to the lower court, the 
court wrote: “The court went on to note that, for 
decades, trial courts have permitted persons trained 
and experienced in latent fingerprint identification 
to testify about their opinions as to whether a given 
individual was a source of a latent fingerprint. The 
court noted further that the parties did not call to 
the court’s attention any unreported cases rejecting 
fingerprint identification opinion testimony. In Hav-
vard, the court discussed the testimony given by the 
fingerprint expert as to how latent fingerprints are 
taken, how they are compared and noted claims of 
uniqueness and permanence. The court concluded 
that the explanation made sense and that the court 
accepted it. As in the present case, all positive iden-
tification opinions are verified by a second qualified 
expert. The court concluded that, despite the absence 
of a single qualifiable standard for measuring the 
sufficiency of any latent fingerprint for purposes of 
identification, the court was satisfied that the latent 
fingerprint identification easily satisfied the standard 
of reliability in Daubert and Kumho Tire.” 2006 WL 
508784, at *22.

Nemir v. Mitsubishi Motors Corp.
2006 WL 322476 (E.D. Mich. Feb. 10, 2006)

Factual Summary
Defendant’s motions to exclude testing performed by 
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Plaintiff’s seat belt expert and to exclude testing by the 
court- appointed expert were denied.

Key Language
•	 The	court	ruled	that	the	court-	appointed	seat	belt	

expert would have been admitted to testify to largely 
the same situation as per an earlier Sixth Circuit 
ruling. As for Plaintiff’s expert, there had been no 
Daubert hearing, and as a result the court would not 
grant Defendant’s motion to preclude that expert 
prior to a hearing.

Johnson v. Kidde
2006 WL 269938 (E.D. Ky., Feb. 2, 2006)

Factual Summary
This case involved a wrongful death action filed against 
a smoke detector manufacturer whose product allegedly 
did not work, causing decedent’s death by smoke inha-
lation. Defendant filed a motion to exclude the opin-
ion	testimony	of	Dr.	B.	Don	Russell.	The	response	time	
passed, and Plaintiffs failed to file a response to Defen-
dant’s motion. Accordingly, the court reviewed only two 
pertinent documents, both of which were submitted 
by Defendant: Defendant’s motion to exclude Dr. Rus-
sell’s testimony and the portions of Dr. Russell’s depo-
sition that Defendant attached to its motion. Plaintiffs 
did not submit anything to aid the court in determining 
whether Dr. Russell’s testimony was admissible.

Key Language
•	 The	court	wrote	in	large	part	how	Plaintiff	woefully	

failed to file any supporting documents for its expert 
going towards any of the Daubert factors, result-
ing in exclusion of the expert’s opinions. Defendant 
stated that “Dr. Russell’s methodology has never 
been tested, his techniques or the general time-to-
sound testing he has performed have never been sub-
ject to peer review, his techniques have no known 
error rate, and his conclusions are not generally 
accepted.” 2006 WL 269938, at *2.

•	 Moreover,	the	court	wrote,	“[i]n	forming	his	opin-
ions, Dr. Russell did not take into account the partic-
ular circumstances of the fire in this case. Other than 
recognizing that the smoke detector in Ms. Johnson’s 
apartment was an ionization smoke detector, he ig-
nored the specifics of this case and based his conclu-
sions on assumptions that were contradicted by other 
witnesses and physical evidence…. Although Dr. Rus-
sell claims that he has performed many time-to-sound 
tests in the past, he has not tested his methodology in 
the context of this litigation. Dr. Russell did not con-

sider the evidence presented by the investigating fire 
department that this was a flaming fire. Dr. Russell 
did not support his reasoning for the conclusion that 
the smoke detector in Ms. Johnson’s apartment did 
not sound a timely warning with any testing relating 
to the specific facts of the case. Id. at 3.

McGuire v. AlpineStars S.P.A.
2005 WL 1503569 (W.D. Ky. June 22, 2005)

Factual Summary
On July 12, 2000, Plaintiff was riding his motorcycle on 
a	dirt	trail	near	Shepherdsville,	Kentucky.	At	the	time,	
he was wearing boots made by Defendant. While rid-
ing at a speed of 25–30 miles per hour, Plaintiff’s left 
foot slipped and struck the ground causing pain to his 
toes. He then made a five to six mile ride back to his 
pick-up truck where he loaded his motorcycle in order 
to drive home. Plaintiff drove the pick-up truck to his 
home and placed his foot in a cooler of ice water while 
he awaited the arrival of an ambulance his mother had 
called. When the ambulance arrived the medical per-
sonnel cut his boot from his left foot. At this time it was 
noted that two of Plaintiff’s toes were smashed. Plain-
tiff later underwent surgery to amputate the two toes. 
Plaintiff claimed that his toes were injured because the 
boots that he was wearing were defectively designed 
and, therefore, unreasonably dangerous. Plaintiff’s ex-
pert concluded that Defendant’s defective construction 
of the boot caused Plaintiff’s injury. Defendant chal-
lenged both the reliability and the relevance. The court 
found that Plaintiff’s expert could only testify as to 
whether	the	boot	complied	with	ANSI	Boot	Safety	Stan-
dards, but not the other subjective factors the expert be-
lieved would have prevented Plaintiff’s injury.

Key Language
•	 The	court	held	that	only	the	expert’s	testimony	

regarding whether the boot complied with ANSI 
standards was “reliable.” The remainder of his testi-
mony was nothing more than unsupported after-the-
fact criticisms of the boot.

•	 “Based	on	[the	expert’s]	experience	with	ANSI	stan-
dards, the boot industry and his examination of the 
boot, we find that his opinion that the boot does not 
comply with an ANSI standard reflects scientific 
knowledge and will assist the trier of fact in deter-
mining whether the boot is unreasonably dangerous. 
Although [the expert] did not write a study that was 
peer reviewed or perform a test that can show a rate 
of error, his expert opinion regarding whether the 
boot complied with ANSI standards is an example 
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of a situation in which all the Daubert factors do not 
apply. Certainly [the expert’s] opinions on the boot’s 
compliance with the ANSI standard can be tested.”

Harvey v. Allstate Ins. Co.
2004 WL 3142227 (W.D. Tenn. Oct. 4, 2004)

Fact Summary
This action involves an insurance coverage and breach 
of contract dispute. Plaintiff filed a complaint against 
his automobile insurance carrier claiming that Defen-
dant refused to pay his insurance claim after receiving 
notice that Plaintiff’s car was stolen. Defendant refused 
to pay the claim after receiving a report by its expert 
who, after analyzing the ignition lock assembly, deter-
mined that the car was not stolen. Plaintiff moved to 
exclude this expert, claiming that the expert’s meth-
odology did not meet the Daubert criteria. The court 
denied Plaintiff’s motion.

Key Language
•	 “Essentially,	Daubert and Kumho require a two-step 

inquiry that involves an analysis of the relevance and 
reliability of an expert’s opinion. The relevance step 
of the inquiry is designed to ensure that there is a fit 
between the testimony and the issue to be resolved 
by the trial. The trial court must focus only on the 
reliability of the methodology underlying the testi-
mony, not on the reliability of any conclusions reach 
by the expert, because if the principles, methodol-
ogy and reasoning are scientifically valid then it fol-
lows that the inferences, assertions, and conclusions 
derived therefrom are scientifically valid as well.” 
2004 WL 3142227, at *2 (citations omitted).

•	 “There	is	no	better	indication	that	[Defendant’s	
expert’s] methodology is sound than by looking to 
the number of trials that [Defendant’s expert] has 
testified in concerning these issues.” Id. at 4.

United States v. Sullivan
246 F. Supp. 2d 696 (E.D. Ky. 2003)

Factual Summary
The government moved to exclude expert testimony 
on the subject of eyewitness identification. The district 
court held that the theories underlying the expert’s pro-
posed testimony were scientific and sufficiently reliable 
under Daubert and would assist the trier of fact.

Key Language
•	 The	court	held	that	the	rate	of	error	was	not	relevant	

because Defendant’s expert was offered to challenge 
eye witness reliability based on using a sequential 

photographic array as opposed to viewing photo-
graphs simultaneously. Such an opinion is not sus-
ceptible to an error rate in the traditional sense 
because it makes no claim about the accuracy of an 
identification in a particular case. Accordingly, the 
court found that error rate was not a relevant factor 
in this case.

Seventh Circuit

Deputy v. Lehman Bros., Inc.
345 F.3d 494 (7th Cir. 2003)

Factual Summary
An investor brought an action against brokerage house 
alleging securities fraud perpetrated by one of Defen-
dant’s brokers. The Court of Appeals held that the dis-
trict court’s rejection of expert witness’s handwriting 
analysis testimony was error and remanded to hold 
trial to determine the validity of disputed signatures.

Key Language
•	 The	court	did	not	require	Plaintiff’s	testimony	to	

be admitted. Rather, on remand, the district court 
must properly function as a gatekeeper pursuant to 
Daubert and determine whether testimony concern-
ing the genuineness of a signature is properly the 
subject of expert opinion. 345 F.3d at 509.

United States v. Havvard
260 F.3d 597 (7th Cir. 2001)

Factual Summary
A jury found Defendant guilty of one count of possess-
ing a firearm. On appeal, Defendant argued that the 
district court erred in admitting a fingerprint expert’s 
opinion that a latent print lifted from a gun recovered 
at the house where Defendant was arrested matched 
an exemplar obtained from him. The Seventh Circuit 
found that latent fingerprint identification satisfied the 
standards of reliability for admissible expert testimony 
under Daubert.

Key Language
•	 The	government’s	FBI	fingerprint	expert	testified	

that the error rate for fingerprint comparison is 
“essentially zero.” 260 F.3d at 597–99.

•	 He	did	concede	that	a	small	margin	of	error	exists	
because of differences in individual examiners. How-
ever, he opined that this risk is minimized because 
print identifications are typically confirmed through 
peer review. Id.
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•	 He	did	acknowledge	that	fingerprint	examiners	had	
not adopted a single standard for determining when 
a fragmentary latent fingerprint is sufficient to per-
mit a comparison, but he suggested that the unique 
nature of fingerprints is counterintuitive to the 
establishment of such a standard and that through 
experience each examiner develops a comfort level 
for deciding how much of a fragmentary print is nec-
essary to permit a comparison. Id.

Martinez v. City of Chicago
2009 WL 3462052 (N.D. Ill. Oct. 23, 2009)

Factual Summary
Plaintiffs were involved in a physical altercation with 
Defendants, two Chicago police officers, arising out of 
a traffic stop. The facts surrounding the traffic stop and 
subsequent altercation are disputed with each side as-
serting that the other acted unlawfully—Plaintiffs 
claim the officers exercised a sort of police brutality; 
Defendants claim that Plaintiffs instigated the attack. 
At trial, the officers sought to present as an expert wit-
ness	Dr.	Daniel	J.	Brown,	a	toxicologist	who	would	of-
fer his opinions regarding the traces of morphine that 
were detected in one of the plaintiff’s blood stream. Lab 
tests conducted four hours after the traffic stop showed 
that his blood contained a morphine concentration of 
less	than	2.5	micrograms	per	liter.	Dr.	Brown’s	report	
states that impairment is demonstrable at concentra-
tions equal to or greater than 40 micrograms per liter, 
and the body metabolizes heroin to morphine at a rapid 
rate, the half-life of which is between one and seven 
hours.	Based	on	these	findings,	Dr.	Brown	concluded	
that the plaintiff conceivably could have been acting un-
der the influence of heroin at the time of the traffic stop 
(morphine concentration ≥ 40 mg/L) and metabolized 
the substance sufficiently quickly such that the lab test 
could come back revealing a morphine concentration of 
2.5	mg/L.	Plaintiffs	moved	to	exclude	Dr.	Brown’s	testi-
mony pursuant to Rule 702.

Key Language
•	 The	court	held	that	Dr.	Brown’s	conclusion	that	Rodri-

guez “more likely than not” was “impaired by mor-
phine at the time of the incident” was not sufficiently 
supported by the empirical data provided to be admis-
sible as expert opinion testimony.

•	 In	particular,	the	court	noted	that	applying	Dr.	
Brown’s	formula	(stating	that	the	metabolic	half-life	
of morphine is between one and seven hours) meant 
that if Rodriguez were on the slowest end of the range 
he would have had approximately 4 mg/L in his blood 

at the time of the incident and at the fastest end of 
the range he would have had approximately 39mg/L. 
Without any knowledge of Rodriguez’s history of 
drug	use	or	tolerance	levels,	Dr.	Brown	cannot	say	ex-
actly where within the range Rodriguez would fall.

•	 Taking	issue	with	the	“high	degree	of	specula-
tion” underlying his opinion, the court empha-
sized two critical problems: (1) the absence of any 
basis for extrapolating with any degree of preci-
sion the amount of morphine in Rodriguez’s blood at 
the time of the incident, and (2) the absence of any 
expert opinion on the degree of impairment, if any, 
at levels below 40 mg/L.

•	 “In	view	of	the	wide	range	in	the	serum	half-life	
of morphine in the human body and the absence 
of	data	allowing	Dr.	Brown	to	pinpoint	Rodri-
guez within that range, the potential rate of error in 
regard	to	any	testimony	that	Dr.	Brown	might	offer	
on the amount of morphine that he believes may 
have been in Rodriguez’s blood at the time of the 
incident is high.” Id. at *8.

Solfest v. Arctic Cat, Inc.
2008 WL 4615447 (W.D. Wis. Apr. 18, 2008)

Factual Summary
Plaintiff, a mechanic, was test driving an All Terrain 
Vehicle made by Arctic Cat, Inc. that had been brought 
in for inspection and repair work due to “hard steer-
ing.” During the test drive, the ATV rolled laterally and 
Plaintiff sustained serious injuries. Plaintiff sued Defen-
dant, alleging that the accident was caused by either a 
design defect or negligence on the part of the manufac-
turer; Defendant denied both allegations. In support of 
his	claims,	Plaintiff	sought	to	admit	Dr.	Jeffrey	Kuehn	
as	an	expert	witness	to	testify	on	his	behalf.	Kuehn’s	
physical examination of the wrecked ATV yielded the 
following conclusion: “a determination of the defini-
tive causes and contributing factors of the subject ac-
cident cannot be determined based on lack of physical 
evidence or witness accounts.” Id. at *2. Additionally, 
Kuehn	submitted	an	affidavit	to	the	court	restating	the	
above- mentioned conclusion and explaining that, in his 
judgment, there were three possible contributory causes 
of the accident: operator error, terrain/traction, and dif-
ferential	operation.	In	Kuehn’s	judgment,	the	differen-
tial operation was the most likely contributory cause; 
however, he was unable to assign to any one factor a 
probability greater than 50 percent. Defendant moved 
to	exclude	Kuehn’s	testimony.
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Key Language
•	 The	court	found	that	despite	his	accident	recon-
struction	background,	Kuehn	was	unqualified	to	
render expert opinions concerning the subject acci-
dent	for	three	principal	reasons:	(1) Kuehn’s	testi-
mony was being offered for purposes of speculation 
as to what caused the accident—which is a distinct 
field of expertise from reconstructing an accident 
site;	(2) Kuehn	had	never	examined	an	ATV	in	his	
accident	reconstruction	capacity;	and	(3) Kuehn’s	
mechanical engineering background, independent 
of any further experience or qualifications, is insuffi-
cient to establish expertise. Id. at *3.

•	 Another	Daubert criterion asks what the known or 
potential rate of error regarding the conclusions in 
the	testimony.	Kuehn	states	unequivocally	that	his	
theory regarding the most probable causes of the 
accident is not an opinion: “I also did indicate that 
from the available information, one of the possibil-
ities (differential operation) was most probable, but 
was not able to elevate this possibility to the level 
of an opinion (greater than 50 percent).” In other 
words	there	is	at	least	a	50	percent	chance	that	Kue-
hn’s theory is wrong. He cannot and will not com-
mit to asserting that it is more likely than not that 
the ATV’s differential caused the rollover. This high 
level of potential error establishes that the testimony 
is unreliable. Id. at *5 (citations omitted).

•	 For	this	reason	(along	with	several	others),	the	court	
concluded	that	Kuehn	was	not	sufficiently	reliable	to	
be presented to a jury. Id. at *5.

Hall v. Goodyear Dunlop Tires N. Am., Ltd.
479 F. Supp. 2d 882 (C.D. Ill. 2007)

Factual Summary
McCloud	was	riding	on	Booker’s	motorcycle	when	one	
of the tires suffered a blowout. McCloud was severely 
injured;	Booker	sustained	minor	injuries.	They	brought	
action against Goodyear, the subject tire’s manufac-
turer, alleging that the blowout was the result of a 
“tight tire” design defect that the company should have 
discovered prior to distribution. Conversely, Good-
year argued that McCloud’s failure to take proper care 
of her tires produced an effect called “overdeflection,” 
meaning that the subject tire was overloaded and/or 
underinflated, and overdeflection caused the inner 
liner of the subject tire to become compromised by the 
nylon cords, which in turn resulted in the blowout. 
Plaintiffs planned to call three expert witnesses to tes-
tify in support of their theory, and Goodyear moved to 
exclude the expert testimony. One of the experts com-

pared the subject tire to a test tire when both were fully 
deflated and found that the test tire had a diameter 
that was one inch greater than that of the subject tire. 
Goodyear objected, suggesting that they could more 
accurately conduct their test by inflating both tires and 
comparing respective air pressure measurements over 
a short period of time, which are the federal standards 
for measuring a tire. However, the hole blown out of 
the subject tire would obviously preclude inflating it 
for forensic testing purposes. Subsequently, Goodyear 
argued that these test results are unreliable and ought 
to be excluded from expert testimony.

Key Language
•	 “To	meet	the	testing	factor	required	by	Daubert, an 

expert does not need to perform the best conceiv-
able test. Instead, the question is whether valid scien-
tific testing was performed. In this case, inflating the 
subject and test tires first would have been ideal, but 
since that was not an option, comparing the two de-
flated tires is still a valid scientific test which would 
aid the jury in reaching their conclusion.” Id. at 892

•	 The	court	distinguishes	between	the	need	for	
extreme precision when measuring tires for pur-
poses of selling and distributing them to the general 
public and measuring a tire in order to determine 
whether or not its size indicates it was the same size 
as normal tires.

•	 “These	numbers	[the	federal	standards]	can	not	have	
any degree of error or the public, including rim man-
ufacturers, could receive faulty information. As a 
result, one would expect such measurements to be 
under the most exacting conditions which would 
produce the most precise results.” Id.

•	 “The	standard	for	admissibility	is	lower	in	a	foren-
sic tire investigation. Expert testimony can tolerate a 
small or minimized margin of error.” Id.

•	 “At	this	stage,	this	Court	need	only	determine	if	
the testimony is based upon reliable principles and 
methods…. Woerhle’s failure to follow those stan-
dards because the subject tire has a hole in it does 
not mean that the measurements are not accurate 
enough to submit to a jury.” Id.

Westchester Fire Ins. Co. v. Am. Wood Fibers, Inc.
2006 WL 752584 (N.D. Ind. Mar. 21, 2006)

Factual Summary
This case arose out of a fire that occurred at Hammond 
Expanders on August 8, 2001. Plaintiff, Westches-
ter Fire Insurance Company, sued as subrogee of the 
Hammond Group, who owns the Hammond Expand-



102 ❖ The Daubert Compendium ❖ 2011

ers Plant. Defendant, American Wood Fibers, manu-
factured wood flour and sold wood flour to Hammond 
Expanders. Hammond Expanders stored the flour in 
bags on pallets inside the plant. Plaintiff sued American 
Wood Fibers on the theory that the fire that destroyed 
the Hammond Expanders Plant was caused by sponta-
neous combustion, that is, self- ignition, of wood flour 
supplied by American Wood Fibers and that Ameri-
can Wood Fibers was liable for the fire damage because 
their wood flour was defective and carried no warning 
of the possibility of spontaneous combustion.

Key Language
•	 The	court	held	that	Plaintiff’s	expert	could	offer	ad-

missible testimony on spontaneous combustion. She 
had stated that spontaneous combustion of the wood 
flour stored at Hammond Expanders was possible un-
der the conditions to which it was exposed. Her con-
clusion that spontaneous combustion was possible 
along with the conclusions of Plaintiff’s other experts 
led Oxley to conclude that spontaneous combustion 
caused the fire. Defendant questioned whether Ox-
ley’s conclusions were based on sufficient facts or data 
and whether she reliably applied the science concern-
ing spontaneous combustion. Defendant did not ques-
tion Oxley’s qualifications and the parties appeared to 
agree on most of the scientific principles that explain 
spontaneous combustion. Defendant offered few cita-
tions to scientific literature in support of its arguments 
that Oxley required more data to support her conclu-
sions. The court’s review of the materials and Oxley’s 
report and deposition testimony led it to conclude that 
Oxley reliably applied the principles in question and 
based her conclusions on sufficient facts and data.

•	 “The	court	finds	that	Oxley’s	method	for	reaching	
her	conclusion	to	be	sufficiently	reliable.	Because	the	
level of moisture in the wood flour prior to the fire 
is unknown, to determine whether biological activ-
ity could have taken place in the wood flour, Oxley 
looked at what is necessary for biological activity to 
occur and determined whether those necessary con-
ditions could have existed at Hammond Expand-
ers before the fire. This method is reliable, as is her 
application of the method.” 2006 WL 752584, at *8.

Phillips v. Raymond Corp.
364 F. Supp. 2d 730 (N.D. Ill. 2005)

Factual Summary
Following removal of worker’s products liability ac-
tion against a forklift manufacturer, the parties moved 
to strike the opposing party’s experts. The court held: 

(1) mechanical engineer’s testimony regarding an al-
ternate rear door design for a doorless stand-up forklift 
was inadmissible; (2) biomechanical engineer’s testi-
mony was admissible for the limited purpose of de-
termining, in his opinion, how worker sustained his 
leg injuries, but not for irrelevant purpose determin-
ing what the mechanism of worker’s injury would have 
been if the forklift was equipped with mechanical engi-
neer’s alternative design feature; and (3) another biome-
chanical engineer’s expert testimony was admissible.

Key Language
•	 Plaintiff’s	mechanical	engineer	was	precluded	from	

testifying as to an alternate rear door design for a 
doorless stand-up forklift. The court found that the 
engineer did not favorably subject his methodology 
to any peer review and publication, nor establish that 
his design had been accepted for general application 
by any manufacturer, regulatory body, or standards 
organization; his “analysis” amounted to little more 
than a series of foregone and conclusory assertions, 
unsupported by serious documentation, peer review, 
or testing; and his method did not include a proto-
type or other tangible demonstration of his design or 
any testing to indicate whether his design would be 
feasible. 364 F. Supp. 2d at 736–39.

•	 The	court	limited	the	testimony	of	Plaintiff’s	expert,	a	
professor of biomechanical engineering. While Plain-
tiff wanted the expert to testify to what the extent and 
mechanism, if any, of his injury would have been had 
the forklift had a latching- rear door of the type pro-
moted and endorsed by his other expert, the court 
found that since it had precluded that expert, there 
could be no testimony. The court did allow, however, 
the expert to testify for the limited purpose of de-
termining how the leg injuries occurred. This was 
admissible even though the expert did not have expe-
rience with forklift injuries nor much experience with 
the case itself, precisely because it had limited the 
scope of testimony. Id. at 740–42.

•	 The	court	allowed	Defendant’s	expert	to	testify	more	
broadly. Notably, the court disregarded Plaintiff’s 
complaints about her methodology, writing, “the pro-
cess of analyzing assembled data while using expe-
rience to interpret the data is not illicit; an expert 
need not actively conduct his or her own tests to have 
a valid methodology…. Thus, [the expert’s] review 
of others’ human testing was a valid methodology 
that legitimately led to her conclusion that the op-
erator, under the same or similar circumstances de-
scribed by [Plaintiff], could not have been forcibly 
ejected from the forklift.” Id. at 743. The court next 
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discounted Plaintiff’s protest regarding Defendant’s 
expert, coming to a different conclusion as to how the 
accident occurred than Plaintiff testified and stating 
that any objection to the alternative version of events 
is best left to cross- examination. The court gave the 
same response to Plaintiff’s complaints about the ac-
curacy of the expert’s calculations. Id. at 743–744.

United States v. Allen
208 F. Supp. 2d 984 (N.D. Ill. 2002)

Factual Summary
In bank burglary prosecution, Defendant moved to 
exclude expert footwear impression evidence. The dis-
trict court held that the proposed expert witness was 
qualified to testify as an expert on the subject of foot-
wear impression evidence, and the methodology 
employed by the expert was sufficiently reliable.

Key Language
•	 The	court	allowed	the	government’s	witness	to	testify	

even though the government made no record whatso-
ever as to the methodology’s rate of error. Rather, the 
court held that the witness was qualified by training 
and experience to testify. 208 F. Supp. 2d at 986.

United States v. Fujii
152 F. Supp. 2d 939 (N.D. Ill. 2000)

Factual Summary
In a criminal prosecution, Defendant moved to exclude 
the testimony of the government’s handwriting expert. 
The district court held that the government’s handwrit-
ing expert would not be allowed to give handprinting 
identification testimony for lack of reliability.

Key Language
•	 The	court	revealed	that	the	potential	rate	of	error	is	

almost entirely unknown or extremely high. In the 
study relied on by the government’s expert, a sam-
ple of 105 forensic document examiners and 41 lay-
people were tested; 38 percent of the laypeople made 
an incorrect match while 6.5 percent of the experts 
made an incorrect match. 152 F. Supp. 2d at 940.

•	 The	court	found	that	the	error	rate	for	handprint-
ing was actually higher than handwriting analysis. 
The expert who testified for the defense testified that 
he was aware of only one study of the reliability of 
handprinting identification, and in that study, only 
13 percent of the handwriting experts tested got the 
right answer; 45 percent identified the wrong person. 
Id. at 941.

Spears v. Unisys Corp.
1995 WL 871152 (E.D. Mich. May 15, 1995)

Factual Summary
Plaintiff alleged that Defendant’s TP110 keyboard was 
a proximate cause of Plaintiff’s contracting carpal tun-
nel syndrome. Plaintiff’s causation expert testified that 
four factors contributed to the development of carpal 
tunnel syndrome: force, repetition (including dura-
tion), posture, and recovery time.

Key Language
•	 The	expert’s	theory	had	not	been	tested	or	subjected	

to peer review. The testimony did not reveal any test-
ing of his theory or the known rate of error. To the 
contrary, the expert indicated that there had been no 
controlled study determining a relationship between 
keyboard height and carpal tunnel syndrome. 1995 
WL 871152, at *2. Thus, the court dismissed Plain-
tiff’s case because none of the Daubert factors were 
satisfied.

Janopoulos v. Harvey L. Walner & Assocs.
866 F. Supp. 1086 (N.D. Ill. 1994)

Factual Summary
Plaintiff sued Defendant for sexual harassment, retalia-
tory discharge, and intentional infliction of mental dis-
tress. Defendant sought to introduce expert testimony 
from a documents expert who was basing his testi-
mony on ink analysis using thin layer chromatography 
(TLC) and a comparison of relative aging character-
istics. The district court found the expert testimony 
regarding the TLC ink analysis and relative age solvent 
extraction comparison test admissible.

Key Language
•	 Plaintiff	contended	that	the	defense	expert’s	testi-

mony failed to satisfy Daubert because the defense 
expert did not know the potential error rate of the ink 
analysis or the specific nature of the calculations. The 
court held that “rates of error, or confidence rates, are 
only one factor to consider in determining the admis-
sibility of an expert’s testimony.” The court was suffi-
ciently satisfied with the propriety of the tests (which 
had passed the court’s Daubert analysis) to allow the 
expert testimony. 866 F. Supp. at 1096–97.

Eighth Circuit

Polski v. Quigley Corp.
538 F.3d 836 (8th Cir. 2008)



104 ❖ The Daubert Compendium ❖ 2011

Factual Summary
Plaintiffs lost their sense of smell and taste and claimed 
that a nasal spray called Cold-Eeze caused these inju-
ries. Plaintiffs brought an action against Defendant for 
fraud, negligence, strict products liability, and several 
more claims. In support of these contentions, Plaintiffs 
endorsed a professor of otolaryngology at a medical 
school. The experted asserted hatt the active ingredient 
in Cold-Eeze, zinc gluconate, can be extremely harm-
ful to sensitive tissue with which it comes into contact. 
Moreover, the expert asserted that Cold-Eeze spray can 
travel far up into the nasal cavity and reach the olfac-
tory epithelium—a specialized tissue that is involved 
in the human sense of smell. The expert concluded that 
even when the spray is used as directed, a sufficient 
amount of zinc gluconate would be able to reach this 
“smell tissue” area that it could cause permanent dam-
age. The trial court dismissed the case on Defendant’s 
motion for summary judgment. Plaintiffs appealed, 
claiming that the trial court erred in its decision to 
exclude their expert testimony.

Key Language
•	 “In	short,	we	find	no	abuse	of	discretion	in	the	

district court’s exclusion of [the expert’s] testi-
mony. [The expert’s] causation theory relied on an 
unproven and indeed untested premise. The dis-
trict court applied Daubert and Rule 702, noting that 
‘because [the] theory has not been tested at all, it has 
never been subjected to peer review and publication, 
nor has it been generally accepted in the scientific 
community, nor does it have a known or potential 
rate of error.’ These are all valid considerations under 
Daubert.” Id. at 840.

•	 “[The	expert’s]	conclusions	all	rely	on	the	validity	of	
this premise which [he] never tested—nor did any-
one else. [Plaintiffs] admit that [the expert] had not 
scientifically tested this theory; even though such 
tests could have been conducted both easily and eth-
ically, simply by substituting a harmless substance in 
place of the actual nasal medication.” Id.

Peitzmeier v. Hennessy Indus., Inc.
97 F.3d 293 (8th Cir. 1996)

Factual Summary
This action arose out of an accident that took place 
when Plaintiff, a mechanic, was changing a tire using a 
Hennessy tire changer machine. The tire exploded and 
Plaintiff sued the manufacturer of the tire changer. The 
court held that the testimony of Plaintiff’s expert was 
inadmissible.

Key Language
•	 Because	the	expert	had	not	conducted	any	exper-

iments or testing of any kind, there could not be a 
known rate of error for his results. Further, no evi-
dence is offered concerning a “potential” rate of 
error. 97 F.3d at 297.

Junk v. Terminix
594 F. Supp. 2d 1062 (S.D. Iowa 2008)

Factual Summary
Beginning	in	early	1992,	Plaintiff	allowed	Terminix	
to treat her spider infestation by applying a pesticide 
called Dursban to cracks and crevices inside her home. 
Dursban contains an organophosphate called chlorpy-
rifos. At the time, she was pregnant with her son Tyler. 
After a complicated delivery, Tyler continued to experi-
ence a variety of health problems throughout his early 
development years. He was eventually diagnosed with 
cerebral palsy. Plaintiff filed suit against Terminix, 
alleging that Tyler’s medical issues were caused by the 
chlorpyrifos that Terminix had sprayed throughout her 
residence during her pregnancy. Plaintiff produced an 
expert witness to offer testimony on her behalf. Defen-
dants filed a motion to exclude the expert from offer-
ing expert testimony.

Key Language
•	 “[The	expert]	was	unable	to	estimate	or	calculate	the	

exposure levels or dosage of chlorpyrifos for [Plain-
tiff and her son].” Id. at 1067.

•	 “While	[the	expert]	typically	uses	deterministic	
modeling to estimate or calculate exposure levels in 
his research and teaching, he testified that he did not 
do so with respect to Rene and Tyler Junk because he 
did not have the necessary data.” Id. at 1070.

•	 “[The	expert]	testified	that	a	lack	of	data	prevented	
him from using other methods besides determinis-
tic modeling… to estimate or calculate Rene or Tyler 
Junk’s exposure.” Id.

In re Baycol Prods. Litig.
532 F. Supp. 2d 1029 (D. Minn. 2007)

Factual Summary
Baycol	is	the	commercial	name	for	the	prescription	
drug Cerivastatin—a member of the “statin” class 
of drugs that are prescribed to lower the lipid lev-
els of individuals with high cholesterol. Id. at 1035. 
In	August	2001,	four	years	after	Baycol	had	received	
approval from the Food and Drug Administration, 
Bayer	Corporation	initiated	a	massive	recall	of	its	Bay-
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col product following revelations that the drug was 
linked to 31 deaths nationwide. The discovery triggered 
a flood of litigation; ultimately, the thousands of indi-
vidual	claims	against	Baycol	arising	out	of	these	facts	
were consolidated into the instant Multi- District Liti-
gation. Plaintiffs sought to admit the testimony of Dr. 
John Farquhar, who presented the results of a compar-
ative analysis he had conducted on the topic of health 
side	effects	of	Baycol	as	compared	to	the	health	side	
effects of other statins. This “meta- analysis” compared 
drug toxicity levels using data from Adverse Event 
Reports (AERs). The various tests consistently showed 
that	Baycol	had	a	toxicity	level	considerably	higher	
than the rest of its statin counterparts. Defendants 
moved to exclude portions of Farquhar’s testimony.

Key Language
•	 The	methodology	underlying	Plaintiffs’	experts’	tes-

timony regarding comparative toxicity of statins was 
not scientifically valid. The Court found that Farqu-
har’s	opinion	as	to	the	comparative	toxicity	of	Baycol	
to other statins must be excluded.

•	 Given	the	limitations	inherent	in	AER	data,	there	
was insufficient evidence before the Court as to the 
known or potential rate of error, and no evidence 
was been submitted to demonstrate that such an 
analysis is generally accepted.

•	 According	to	the	FDA,	“reporting	rates	can	by	no	
means be considered incidence rates, for either abso-
lute or comparative purposes.”

•	 “Contrary	to	Plaintiff’s	position,	Dr.	Farquhar’s	
meta- analyses of AER data, to compare the toxic-
ity	of	Baycol	to	other	statins,	has	not	been	tested	or	
subjected to peer review and publication. Further, 
the party seeking the admission of such testimony 
has the burden of demonstrating its reliability, and 
Plaintiffs have not met their burden in this regard. 
Failure to show the reliability of each step in an 
expert’s methodology is fatal under Daubert.”

Hickerson v. Pride Mobility Prods. Corp.
2006 WL 290587 (W.D. Mo. Feb. 7, 2006)

Factual Summary
Before	the	court	was	Defendant’s	motion	to	strike	
Plaintiff’s proffered expert testimony. Though the court 
allowed that the expert was qualified in general, it 
struck the testimony as circumstantial.

Key Language
•	 “Defendants	state	that	by	Schoffstall’s	own	admis-

sion, testing could have been conducted to confirm 

if there was a defect in the chair, but instead he took 
no actions to conduct or arrange for the testing of 
the scooter. Secondly, defendants state that Schoff-
stall does not even suggest that his hypothesis is valid, 
as he concludes that the cause of the fire is undeter-
mined. Thus, defendants state this hypothesis has not 
been subjected to peer review, the known rate of error 
is undetermined and his concept has not been shown 
to be generally accepted in the community. He has not 
identified any defect in the power chair, has not pro-
posed any alternative designs and has not designed or 
even suggested any alternative designs. Defendants 
also note that Schoffstall has not ruled out other possi-
ble causes of the fire.” 2006 WL 290587, at *4.

•	 “In	the	instant	case,	it	is	unquestioned	that	Schoff-
stall has extensive experience in investigating and 
identifying the cause and origin of fires. If that is all 
that he was to testify to, then his testimony would be 
permissible. However, unlike the Torske case where 
it was unclear whether the expert had any experi-
ence with the design and manufacturing of coffee 
makers, in this case it is clear that Mr. Schoffstall has 
no experience regarding the design, manufacture, 
construction or operation of motorized wheelchairs 
or electric scooters. It is also clear that he cannot tes-
tify that the defendant’s power chair was the cause 
of the fire. The court cannot allow Mr. Schoffstall to 
simply rely on circumstantial evidence to conclude 
that because the power chair was in the area where 
the fire originated, then the chair must have caused 
the fire. Id. at *5.

Olson v. Ford Motor Co.
411 F. Supp. 2d 1149 (D. N.D. 2006)

Factual Summary
The estate of an automobile driver sued the automobile 
manufacturer claiming wrongful death. The estate and 
manufacturer moved to exclude evidence, including tes-
timony by Defendant’s expert witnesses regarding blood 
alcohol level in victim’s body. The court held that the 
witnesses could give expert testimony regarding blood 
alcohol level, the witnesses had required credentials, the 
testimony was of value to help the jury assess whether 
the victim was contributorily or comparatively negli-
gent, and the test procedure had been proven reliable.

Key Language
•	 “The	Eighth	Circuit	has	set	forth	three	prerequi-

sites that must be met in order for expert testimony 
to be admitted under Rule 702. First, evidence based 
on scientific, technical, or other specialized knowl-
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edge must be useful to the finder of fact in deciding 
the ultimate issue of fact. This is the basic rule of rel-
evancy. Second, the proposed witness must be qual-
ified to assist the finder of fact. Third, ‘the proposed 
evidence must be reliable or trustworthy in an evi-
dentiary sense, so that, if the finder of fact accepts it 
as true, it provides the assistance the finder of fact 
requires.’” 411 F. Supp. 2d at 1155 (citations omitted).

•	 Plaintiff	argued	that	the	blood	alcohol	levels	taken	
were inherently unreliable. Defense experts utilized 
vitreous humor (the fluid in the eye that maintains 
the shape of the eye) and urine for their opinions as 
to the deceased’s blood alcohol level. Soon after the 
accident, the vitreous humor was found to contain 
.22 percent alcohol by weight. The court reviewed 
the entire record—particularly the written reports of 
each expert witness, as well as the discovery depo-
sitions taken to date—and found that each of the 
experts’ findings was based on scientific, technical, 
or other specialized knowledge which would assist 
the jury in determining the critical facts of the case. 
“Despite efforts to suggest that converting vitre-
ous humor to a blood alcohol concentration level is 
an entirely novel concept, other courts have admit-
ted this type of evidence.” Id. at 1156 (citations omit-
ted). The court noted that even Plaintiff’s expert 
conceded that vitreous humor fluid can be converted 
to a blood alcohol concentration level. The court also 
stressed that attacks on the opinions themselves go 
to the weight, not the admissibility, of the opinions, 
something meant for cross- examination. Id. at 1156.

Maras v. Avis Rent A Car Sys., Inc.
393 F. Supp. 2d 801 (D. Minn. 2005)

Factual Summary
A motorist, whose vehicle was rear-ended by another 
motor vehicle, brought a personal injury action against 
the driver of the other vehicle and the owner of other 
vehicle. Defendants moved to exclude the expert medi-
cal testimony. The court held the proffered expert medi-
cal opinions of treating physician and psychiatrist, who 
specialized in pain management, that motorist’s fibro-
myalgia was caused by motor vehicle accident were re-
quired to be excluded as unreliable under Daubert.

Key Language
•	 The	court	considered	Fifth	Circuit	cases,	“which	are	

not binding but which the court finds persuasive 
and illuminating,” and concluded that Plaintiffs did 
not meet their burden under Daubert to show that 
the doctors’ testimony was reliable. “First, the the-

ory that trauma causes fibromyalgia has not been 
verified by testing, nor has it been peer- reviewed.” 
Plaintiff’s doctors even conceded that the available lit-
erature is inconclusive and that the cause of fibromy-
algia is unknown. “Second, the doctors’ theory, which 
has not been verified or subjected to peer review, has 
no known potential rate of error. Id. Finally, it fol-
lows that the theory has failed to gain general accep-
tance…. Mere conjecture does not satisfy the standard 
for general acceptance.” Id. at 808 (citations omitted).

•	 Plaintiffs	argued	that	their	experts	should	be	
accepted because of differential diagnosis. “In this 
case, neither [the plaintiff’s doctor] nor medical sci-
ence knows the exact process that results in fibromy-
algia or the factors that trigger the process. Absent 
these critical scientific predicates, for which there is 
no proof in the record, no scientifically reliable con-
clusion on causation can be drawn. [The plaintiff’s 
doctor’s] use of a general methodology cannot vin-
dicate a conclusion for which there is no underlying 
medical support.” Id. at 809 (citations omitted).

United States v. White Horse
177 F. Supp. 2d 973 (D. S.D. 2001)

Factual Summary
Defendant, a Native American, was charged with sex-
ually abusing his son on an Indian reservation. Plain-
tiff’s expert conducted a psychosexual evaluation, 
which included the Abel Assessment for Sexual Inter-
est. The expert concluded that Defendant did not have 
a sexual interest in underage boys. The court excluded 
this testimony.

Key Language
•	 Regarding	the	known	or	potential	rate	of	error,	Dr.	

Abel’s own study of the Abel Assessment concludes 
that almost one quarter of admitted pedophiles were 
inaccurately classified as non- pedophiles. The court 
finds that a 24 percent rate of false negative results 
does not assist the jury in understanding the evidence 
or determining a fact in issue. 177 F. Supp. 2d at 975.

McPike v. Corghi S.p.A.
87 F. Supp. 2d 890 (E.D. Ark. 1999)

Factual Summary
A tire shop operator brought an action against the man-
ufacturer of a tire changing machine to recover for 
injuries sustained when a used tire exploded. On Defen-
dant’s motion to exclude expert testimony, the district 
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court held that the expert’s testimony regarding the al-
leged design defects in the machine was admissible.

Key Language
•	 The	court	discussed	the	Eight	Circuit’s	previous	deci-

sion in Peitzmeier v. Hennessy Indus., 97 F.3d 293 
(8th Cir. 1996), in which the same Plaintiff’s expert, 
Dr. Alan Milner, was excluded from testifying in a 
tabletop tire changer machine case alleging design 
defect. In Peitzmeier, the court found that “because 
Milner has not conducted any experiments or testing 
of any kind, there cannot be a known rate of error 
for his results.” Peitzmeier, 97 F.3d at 298. Here, the 
court noted that the record in Peitzmeier was far dif-
ferent from the record developed in this action. The 
record in this case reveals that Milner’s proposed 
changes have been adopted and incorporated by var-
ious manufacturers over the last several years and 
Milner’s analysis is not merely some untested “the-
ory” that has not been accepted or subjected to peer 
review. 87 F. Supp. 2d at 892.

Pillow v. Gen. Motors Corp.
184 F.R.D. 304 (E.D. Mo. 1998)

Factual Summary
In this products liability action, Plaintiff claimed that 
Defendant defectively designed the brake system on 
her 1988 Chevrolet van. Plaintiff was injured when her 
van collided with the rear end of a pick-up truck. Plain-
tiff’s expert theories were based on his observations of 
Plaintiff’s van and an exemplar van and his review of 
General Motors documents, including a videotape of 
crash tests for the same model. The expert did not con-
duct any experiments or testing of any kind. Therefore, 
the court held that none of the Daubert factors were 
met and excluded the expert testimony.

Key Language
•	 Because	the	expert	had	not	conducted	any	experi-

ments or testing of any kind, there cannot be a known 
rate of error for his results. There was no evidence 
concerning a potential rate of error. 184 F.R.D. at 307.

Willert v. Ortho Pharm. Corp.
995 F. Supp. 979 (D. Minn. 1998)

Factual Summary
Defendants sought to exclude the testimony of Plain-
tiff’s expert witness in this medical products liability 
case. Plaintiff’s medical expert had opined that Plain-
tiff’s	hemolytic	anemia	and	Guillain-	Barre	syndrome	
was causally related to her treatment with the antimi-

crobial medication, Floxin, manufactured by Defen-
dant. The court rejected Plaintiff’s expert opinion 
because it failed the four basic Daubert criteria.

Key Language
•	 There	was	no	showing	that	the	expert’s	theory	had	

been tested; it was not subject to peer review and the 
theory had not been generally accepted by the sci-
entific community. The court noted that the third 
Daubert question, whether there is a known rate of 
error, does not apply here because the proffered the-
ory does not involve a particular scientific technique. 
995 F. Supp. at 981–82.

Ninth Circuit

United States v. Prime
431 F.3d 1147 (9th Cir. 2005)

Factual Summary
After Defendant’s motion in limine for exclusion of 
proposed expert testimony regarding handwriting on 
counterfeit money orders and other documents was 
denied, Defendant was convicted for conspiracy to 
commit wire fraud, conspiracy to manufacture coun-
terfeit securities, and possessing, manufacturing, and 
uttering counterfeit securities. The Court of Appeals 
affirmed. After the Supreme Court remanded due to a 
Booker	issue,	the	Ninth	Circuit	again	affirmed,	holding	
in part that the admission of expert testimony of the 
forensic document examiner was warranted.

Key Language
•	 “The	government	and	Storer	provided	the	court	with	

ample support for the proposition that an individ-
ual’s handwriting is so rarely identical that expert 
handwriting analysis can reliably gauge the likeli-
hood that the same individual wrote two samples. 
The most significant support came from Professor 
Sargur N. Srihari of the Center of Excellence for Doc-
ument Analysis and Recognition at the State Uni-
versity	of	New	York	at	Buffalo,	who	testified	that	the	
result of his published research was that ‘handwrit-
ing is individualistic.’ With respect to this case in 
particular, the court noted that Storer’s training cre-
dentials in the Secret Service as well as her certifica-
tion	by	the	American	Board	of	Forensic	Document	
Examiners were ‘impeccable.’” 431 F.3d at 1153.

•	 “The	court	also	believed	that	Storer’s	analysis	in	this	
case was reliable given the ‘extensive’ 112 pages con-
taining Prime’s known handwriting.” Id. at 1153.
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•	 In	sum,	the	Court	held	that	the	theory	underly-
ing handwriting analysis had been tested, with high 
degree of accuracy shown in identification of writ-
ers, there was extensive peer review in the area, and 
handwriting similarity evidence had been generally 
accepted in courts for decades.

United States v. Birdsbill
97 F. App’x 721 (9th Cir. 2004)

Factual Summary
Defendant was convicted of aggravated sexual abuse of 
male child and he appealed. As part of the holding, the 
court found that the district court did not abuse its dis-
cretion by excluding Defendant’s proposed expert testi-
mony explaining the results of his Abel Assessment of 
Sexual Interest (“AASI”) test, which purported to show 
a normal sexual interest pattern and no abnormal sex-
ual interest in young boys.

Key Language
•	 The	district	court	properly	applied	the	factors	set	

forth in Daubert and gave sound reasons for why the 
test was neither relevant nor reliable under the cir-
cumstances, including the following: (1) the AASI 
test is a psychological instrument to be used for 
treatment, not for diagnostic purposes, and it is not 
designed to assess the tendency of a person to abuse 
children sexually; (2) Dr. Abel did not use a control 
group and it is unclear how or whether the test fer-
rets out “fakers”; (3) the test has not been subject to 
adequate peer review because Dr. Abel has proprie-
tary rights over the test and has not shared his for-
mula with other scientists (and those who have tried 
to assess the test’s validity have come up with dubi-
ous and inconsistent results); (4) the potential error 
rate “varies from poor to appalling,” which makes it 
an unreliable instrument; and (5) the relevant scien-
tific community does not generally accept the AASI 
test as a diagnostic test for pedophilia. That the dis-
trict court did not hold a formal Daubert hearing is 
of no consequence in light of the court’s thorough 
and proper analysis of the Daubert factors. 97 F. 
App’x at 724 (citations omitted).

United States v. Cordoba
194 F.3d 1053 (9th Cir. 1999)

Factual Summary
Defendant was arrested while driving a van that was 
found to contain 300 kilograms of cocaine and was 
charged with possession of cocaine with intent to dis-

tribute. At trial, Cordoba presented a defense of lack of 
knowledge. To bolster his credibility, Defendant sought 
to admit the results of an unstipulated polygraph exam 
that supported his contention that he was not aware 
that the van he was driving contained cocaine. Ini-
tially, the district court excluded the evidence finding 
that Ninth Circuit precedent made polygraph evidence 
per se inadmissible. On appeal, the Ninth Circuit re-
versed, holding that Daubert overruled the “bright line 
rule” excluding all unstipulated polygraph evidence of-
fered in civil or criminal trials. There, the Ninth Circuit 
found that under Daubert, a district court was required 
to make a particularized factual inquiry into the scien-
tific validity of the proffered evidence under Rule 702, 
as well as weight the probative value of the evidence 
against its prejudicial effect under Rule 403. They re-
manded with instructions to the district court to con-
duct inquiries under Rule 702 and 403 to determine 
whether the polygraph evidence was admissible. On re-
mand, the district court held an extensive evidentiary 
hearing and held that the polygraph evidence did not 
meet the reliability standard of Daubert and that the 
potential prejudice substantially outweighs the proba-
tive value. On appeal, the Ninth Circuit affirmed.

Key Language
•	 Regarding	known	or	potential	error	rate,	the	district	

court, upon remand, found that there were a num-
ber of variables which can impact the reliability of 
a particular exam, including variations in the par-
ticular polygraph examiner’s skills, the subjective-
ness of the examiner, the susceptibility of the subject 
to the pressure of the exam, the ability of the sub-
ject to control the results of the exam by employ-
ing countermeasures, and the setting of the exam. 
The district court held that “the error rate of real-life 
polygraph tests is not known and not particularly 
capable of analysis.” 194 F.3d at 1058. The court also 
referenced United States v. Scheffer, 523 U.S. 303, 118 
S. Ct. 1261, 1265, 140 L. Ed. 2d 413 (1998), in which 
the Supreme Court found that there was no consen-
sus that polygraph evidence is reliable. To this day, 
the scientific community remains extremely polar-
ized about the reliability of polygraph techniques. 
Some studies have concluded that the polygraph tests 
overall are accurate and reliable while others have 
found that polygraph tests assess truthfulness sig-
nificantly less accurately—that scientific field stud-
ies suggest the accuracy rate of the “control question 
technique” polygraph is “little better than could be 
obtained by the toss of a coin,” that is, 50 percent. 
194 F.3d at 1059.
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United States v. Chischilly
30 F.3d 1144 (9th Cir. 1994)

Factual Summary
Defendant was convicted in the trial court of aggra-
vated sexual abuse and murder. Defendant appealed 
alleging, inter alia, that DNA evidence should not have 
been admissible. The Ninth Circuit affirmed that the 
DNA evidence was properly admissible.

Key Language
•	 In	regard	to	the	known	or	potential	error	rate,	some	

commentators have objected that “the potential rate 
of error in the forensic DNA typing technique is 
unknown.” See, e.g., Hoeffel, The Dark Side of DNA 
Profiling: Unreliable Scientific Evidence Meets The 
Criminal Defendant, 42 Stan. L. Rev., 465, 509 (1990). 
However, the Ninth Circuit noted that scientific 
institutions have undertaken on numerous occasions 
in recent years to estimate error rates attending DNA 
profiling. See,	Koehler,	DNA Matches and Statistics: 
Important Questions, Surprising Answers, 76 Judica-
ture, 222, 229 (1993). 30 F.3d at 1154–1155.

•	 Some	commentators	have	cautioned	against	accept-
ing overly permissive error rates, at least for false 
positives, in view of the high stakes involved in a 
criminal trial. Nonetheless, the court concluded that 
there was a sufficient showing of low error rate so 
that the known or potential rate of error factor does 
not weigh against the admissibility of DNA profiling 
evidence. Id.

Durham v. County of Maui
2010 WL 2640117 (D. Haw. June 30, 2010)

Factual Summary
Following a fatal car accident, a blood test was con-
ducted that allegedly determined that one of the drivers 
had marijuana in his blood. The estates of the driv-
ers brought suits against each other and then a motion 
was made to exclude expert testimony regarding the re-
sults of the blood test. The court denied the motion to 
exclude the expert testimony and report regarding the 
blood test as well as any reference to it in the police ac-
cident report.

Key Language
•	 “The	County	raises	the	same	primary	arguments…	

that Dr. Wong’s opinions are sufficiently reliable and 
relevant; that Plaintiffs’ arguments go to the weight 
of the evidence rather than admissibility… [and] [t]
he County emphasizes that Dr. Wong employed the 
GCMS test based on standard operating procedures 

and that he used a checklist to ensure the procedures 
were followed correctly. The County argues that the 
GCMS testing procedure has been tested and has a 
known rate of error. The County also reiterates that 
it is generally accepted in the relevant scientific com-
munity.” Id. at *6 (citations omitted).

•	 “Having	reviewed	the	CLH	Report,	Dr.	Wong’s	depo-
sition, and the other supporting evidence, this Court 
finds that the CLH Report and Dr. Wong’s testi-
mony regarding THC are sufficiently reliable under 
Daubert because the methodology underlying the 
analysis of Mark Durham’s blood sample is scien-
tifically valid. The arguments that Plaintiffs have 
raised regarding issues including, but not limited 
to, margin of error and postmortem redistribution 
are proper subjects for cross- examination; they do 
not render the test results inadmissible. Further, the 
Court finds that the CLH Report and Dr. Wong’s tes-
timony regarding THC are relevant to the issues in 
this case.” Id. at *8.

•	 “The	Court,	however,	notes	that	Dr.	Wong	has	clearly	
denied giving any opinions as to whether Mark Dur-
ham was impaired at the time of the accident…. 
To the extent that Dr. Wong drew conclusions and 
formed opinions [based on his] professional exper-
tise while testing Mark Durham’s blood sample, he 
may give opinion testimony akin to a treating phy-
sician, if the opinions were disclosed in the CLH 
Report and/or his deposition testimony.” Id. at *8.

Henricksen v. ConocoPhillips Co.
605 F. Supp. 2d 1142 (E.D. Wash. 2009)

Factual Summary
A former truck driver of a gasoline tanker brought suit 
against his former employer, ConocoPhillips, alleg-
ing that his acute myelogenous leukemia (AML) was 
caused by his occupational exposure to benzene and 
benzene- containing products such as gasoline. Cono-
coPhillips brought motions to exclude and motions in 
limine in order that the court may decide whether its 
former employee could reliably establish a medical or 
scientific link between exposure to gasoline and AML, 
and whether the admissible evidence could establish 
that the former employee’s occupational exposure to 
gasoline proximately caused his AML. Summary judg-
ment in favor of ConocoPhillips was granted after the 
expert witnesses testimonies’ in support of the former 
employee’s claim was deemed unscientific, unreliable, 
and inadmissible; and therefore, the court found that 
the former employee failed to establish the required 
casual link between the exposure and his AML.
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Key Language
•	 “To	survive	summary	judgment	on	their	allegations,	

plaintiff[s] must show (on a more probable than not 
basis) that [the plaintiff] was exposed to a product 
that is capable of causing a particular condition he 
complains of in the general population (general cau-
sation), and that his exposure did in fact result in 
those injuries (specific causation).” Id. at 1155.

•	 “It	is	important	to	note,	however,	that	differential	
diagnosis cannot demonstrate general causation, 
because it assumes, without proving, that all of the 
potential causes considered are capable of causing 
the condition at issue. Indeed differential diagnosis 
assumes that general causation has been proven for 
the list of possible causes it eliminates.” Id. at 1158.

•	 “In	general,	epidemiology	studies	are	probative	of	
general causation: a relative risk greater than 1.0 
means the product has the capacity to cause the dis-
ease…. In the Ninth Circuit, such studies can also be 
probative of specific causation, but only if the study 
shows the relative risk is greater than 2.0, that is, the 
product more than doubles the risk of getting the 
disease.” Id. at 1158.

•	 “It	is	impossible	not	to	be	skeptical	of	both	Plaintiffs’	
specific causation experts methodologies when their 
annual dose estimates diverge from one another by a 
factor of 471 percent.” Id. at 1164.

•	 “The	use	of	the	no	safe	level	or	linear	no	threshold	
model for showing unreasonable risk ‘flies in the face 
of the toxicological law of dose- response, that is, that 
the dose makes the poison, which refers to the gen-
eral tendency for a greater dose of a toxin to cause 
greater severity of responses in individuals, as well 
as greater frequency of response in populations…. 
Other courts have similarly rejected expert opinions 
that are based on the no- threshold model. As one 
court explained in excluding the plaintiffs’ experts 
using the same no threshold theory, ‘[t]he linear 
non- threshold model cannot be falsified, nor can it 
be validated. To the extent that it has been subjected 
to peer review and publication, it has been rejected 
by the overwhelming majority of the scientific com-
munity. It has no known or potential rate of error. It 
is merely an hypothesis.’” Id. at 1165–1166.

•	 “The	court	also	considers	the	potential	rate	of	error.	
[The study relied on by Plainitff’s expert in this 
case] was not an appropriately designed study to 
yield reliable or conclusive results on the difference 
between benzene exposures in open and closed ter-
minals. The small sample sizes of five and sixteen 
leaves a great deal of uncertainty about the measure-
ments obtained. If in error, [the expert’s] cumulative 

dose calculation could be off by 500 percent. [The 
expert’s] methodology in arriving at the multiplier of 
5 shows a lack of scientific rigor in that he expands 
the application of [the study] beyond good science, 
drawing conclusions the authors of the study did not 
make from limited data. It is this kind of scientifi-
cally unsupported ‘leap of faith’ which is condemned 
by Daubert.” Id. at 1167–68.

Speicher v. Union Pac. R.R.
2009 WL 250026 (W.D. Wash. Feb. 2, 2009)

Factual Summary
A former employee of Union Pacific Railroad was se-
verely injured when the train he was operating hit a 
truck stopped in the railroad track. The former employee 
brought suit against the railroad and disclosed a rebuttal 
trial expert to present evidence about general railroad 
operations and protocol based exclusive on his experi-
ence and knowledge. The railroad moved to exclude the 
expert based upon his lack of qualifications. The court 
denied the railroad’s motion to exclude the witness.

Key Language
•	 “Union	Pacific	largely	ignores	subsequent	authority	

that makes it crystal clear Daubert is not mandatory, 
and is not necessarily applicable to all situations. 
Daubert dealt with scientific knowledge and may 
not be compatible where ‘the relevant reliability con-
cerns may focus upon personal knowledge or expe-
rience… ’ In sum, the Court should use the Daubert 
factors when it makes sense to do so. When it does 
not make sense, the Court may use any adequate 
alternative test to determine reliability.” Id. at *3.

•	 “In	this	case,	the	Daubert factors are not reason-
able	measures	of	Mr.	Beall’s	competence	to	offer	
expert testimony. General views about railroad oper-
ations and safety cannot be tested, are not appropri-
ate subjects of peer review, and do not have a known 
potential rate of error. Further, no relevant scientific 
community exists to accept the views.” Id. at *3.

•	 “Due	to	the	generic	nature	of	Mr.	Beall’s	testimony,	
an intense, methodical investigation of its mer-
its is unnecessary. The Court is satisfied merely to 
evaluate	whether	Mr.	Beall’s	testimony	is	properly	
grounded in relevant experience and knowledge…. 
Mr.	Beall	has	been	in	the	forensic	railroad	busi-
ness for over twenty years, testified in fifteen states, 
authored several publications on railroad operations 
issues, and given presentations on railroad opera-
tions and accident investigations. Further, he cur-
rently works as a railroad engineer.” Id. at *3.
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Harrison v. Howmedica Osteonics Corp.
2008 WL 906585 (D. Ariz. Mar. 31, 2008)

Factual Summary
While vacationing in Montana, Plaintiff sustained sev-
eral injuries, including a fracture to his right femur, in 
an all- terrain vehicle accident. To repair his facture, 
an IntraMedullary Long Gamma Nail (“LGN”) was 
implanted. The LGN was manufacturer and distrib-
uted by Howmedica. Plaintiff was advised on the risk 
of the implant breaking as a result of strenuous activ-
ity or trauma. Following a weekend of golf, horseback 
riding, and extensive walking the implant broke and 
a new device was implanted. As a result of the failed 
LGN, Plaintiff filed suit against Howmedica alleging 
that he sustained pain and permanent injury resulting 
in a limp. Plaintiff retained an expert witness to tes-
tify that LGN was defective and Howmedica moved for 
an exclusion of the expert based on contentions that he 
was unqualified and that his opinions lacked sufficient 
support. The court found that the expert was qualified 
but that his opinions were not in that they lacked ade-
quate scientific support. The expert’s opinions were 
therefore ruled unreliable and Howmedica’s motion to 
exclude was granted.

Key Language
•	 “Plaintiffs	indicate	that	Dr.	Anderson	‘attests[,]’	

among other things ‘that the scientific theory behind 
his compressive force opinions has… an error 
rate[.]… The cited reference does not mention error 
rates at all, though. Thus, by omission, plaintiffs con-
cede that there is no known potential rate of error in 
terms of Dr. Anderson’s alternative design theories. 
While not dispositive, this factor too weighs against 
a finding of reliability as to Dr. Anderson’s opinion 
that the LGN is defective due to an improper design, 
and the purported existence of feasible design alter-
natives.” Id. at *15.

•	 “Dr.	Anderson	has	not	‘explain[ed][his]	methodol-
ogy’ at all…. Equally significant is the fact that Dr. 
Anderson did not show ‘how the data found in [the 
cited] peer- reviewed’ documents ‘was used…. More-
over, Dr. Anderson has not tied his opinion to the 
facts of this particular case, making it extremely dif-
ficult for the court to properly exercise its ‘gatekeep-
ing inquiry’ as Daubert mandates.” Id. at *17.

•	 “Thus,	having	carefully	scrutinized	Dr.	Anderson’s	re-
ports, his affidavit, and the cited excerpts from his de-
position, the court is forced to conclude that much of 
his proffered testimony falls into the category of ‘un-
substantiated speculation and subjective beliefs.’ At 

the end of the day, as in Daubert II, this court has not 
been presented with much more than Dr. Anderson’s 
qualifications, his conclusions and his ‘assurances of 
reliability’ set forth in his affidavit.” Id. at *17.

Gonzalez v. Pierce County
2005 WL 2088367 (W.D. Wash. Aug. 29, 2005)

Factual Summary
On May 25, 2004, Plaintiff filed suit against Pierce 
County	and	Pierce	County	Deputy	Sheriff	Robert	Blu-
menschine, alleging eight causes of action. Defendants 
filed a motion for summary judgment, contending 
that Plaintiff’s claims under 42 U.S.C. §1983 should 
be dismissed because there was probable cause to 
arrest her pursuant to RCW 9A.76.020 for obstruct-
ing a law enforcement officer; there was probable cause 
to arrest her pursuant to RCW 9A.76.050 for render-
ing criminal assistance; and Plaintiff could not satisfy 
the requirements for stating a claim for use of exces-
sive force. In connection with this litigation and in 
response to Defendant’s summary judgment motion, 
Plaintiff	retained	the	services	of	D.P.	Van	Blaricom,	
who stated in his report that he is a “Police Practices 
Expert.” The court held that Plaintiff’s expert report 
was inadmissible.

Key Language
•	 “Mr.	Van	Blaricom’s	opinion	does	not	meet	the	stan-

dard of evidentiary reliability in this case. The the-
ory or technique he used to reach his conclusion is 
unclear, and there is no showing that it has been, or 
can be, tested. There is no showing that the theory or 
technique has been subjected to peer review or pub-
lication, or whether it has a rate of error. There is no 
showing that the theory or technique is generally 
accepted in the law enforcement community. In light 
of Daubert and Kumho Tire, it simply not sufficient 
for a qualified expert to render an opinion based 
on	an	ipse	dixit	analysis.	Van	Blaricom’s	opinion	
appears and [sic] to be legal argument rather than 
expert analysis. It is not helpful to the court on this 
matter, and certainly, by itself, does not raise issues 
of fact.” 2005 WL 2088367 at *6.

In re Silicone Gel Breast Implants Prods. Liab. Litig.
318 F. Supp. 2d 879 (C.D. Cal. 2004)

Factual Summary
In this products liability action, Plaintiff alleged that 
her breast implants, made with polyurethane foam 
(PUF) coating, caused or accelerated her breast cancer 
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and death. Plaintiff was one of a relatively small num-
ber of women whose implants were coated with PUF. 
Plaintiff alleged that PUF beaks down in vivo into a 
carcinogenic. Plaintiff died at 33 years old, four years 
after receiving her implants and three years after being 
diagnosed with breast cancer. The defendant manufac-
turers moved in limine to exclude four causation wit-
nesses and for summary judgment. The court granted 
the motion in part and denied in part.

Key Language
•	 “Once	someone	is	qualified	as	a	scientific	expert,	

his testimony is generally admissible under Federal 
Rule of Evidence (“FRE”) 702 if it satisfies two crite-
ria. First the testimony must reflect ‘scientific knowl-
edge… derived by the scientific method.’… Second, 
the proposed expert testimony must be ‘relevant to 
the task at hand,’ meaning that it ‘logically advances 
a material aspect of the proposing party’s case.’” 318 
F. Supp. 2d at 889.

•	 “A	court	abuses	its	discretion	when	it	excludes	expert	
testimony solely on the ground that the witness’s 
qualifications are not sufficiently specific if the wit-
ness is generally qualified.” Id.

United States v. Birdsbill
243 F. Supp. 2d 1128 (D. Mont. 2003)

Factual Summary
In retrial for sexual abuse case, Defendant sought to ad-
mit expert testimony utilizing the Abel Assessment for 
Sexual Interest to support conclusion that Defendant 
did not have a sexual interest in young boys. The district 
court held that the expert’s test results were not reliable.

Key Language
•	 The	court	was	skeptical	of	the	proposed	expert’s	

methodology based on the fact that the test’s creator 
admitted that the study used no control group (for 
comparison to responses from normal individuals), 
that no attempt was made to study faking, and that 
the penile plethysmograph test was itself subject to 
faking. 243 F. Supp. 2d at 1133.

•	 Further,	the	court	pointed	out	that	the	known	or	
potential error rate of the test is “appalling,” varying 
from 22 percent to 64 percent. Id. at 1135–36.

•	 The	court	referred	to	the	proposed	expert’s	method-
ology as the “magic of young Harry Potter’s mixing 
potions at the Hogwarts School of Witchcraft and 
Wizardry.” Id. at 1134.

United States v. Prime
220 F. Supp. 2d 1203 (W.D. Wash. 2002)

Factual Summary
Defendant in counterfeiting case moved in limine for 
exclusion of proposed expert testimony that handwrit-
ing on counterfeit money orders and other documents 
was his. The district court held that the government’s 
use of handwriting identification expert testimony was 
admissible.

Key Language
•	 “The	most	important	line	of	inquiry	under	Daubert 

for present purposes—and one that appears to have 
foiled the testimony of many a handwriting expert 
in other district courts—is whether the theory and 
technique of handwriting identification has been, 
or is capable of being, tested and whether handwrit-
ing identification has an acceptable error rate.” 220 
F. Supp. 2d at 1211.

•	 “The	studies	indicate	that	handwriting	identifica-
tion is not error- free; however, the differences in error 
rates and results between professionals versus layper-
sons show that the field is one that is amenable to de-
veloping an expertise and that, with proper training, 
professionals can improve their accuracy.” Id. at 1213.

United States v. Saelee
162 F. Supp. 2d 1097 (D. Alaska 2001)

Factual Summary
Defendant was indicted on three counts of violating 
federal drug laws. Prior to trial, Defendant moved to 
exclude testimony by a government forensic document 
analyst, comparing hand- printing exemplars provided 
by Defendant with the hand printing on the address 
labels on the packages in question. The government 
expert had concluded that Defendant was the writer of 
one of the writings in question. The district court held 
that the testimony was not admissible.

Key Language
•	 “There	is	little	known	about	the	error	rates	of	foren-

sic document examiners. The little testing that has 
been done raises serious questions about the reliabil-
ity of methods currently in use.” 162 F. Supp. 2d at 
1102.

•	 “As	to	some	tasks,	there	is	a	high	rate	of	error	and	
forensic document examiners may not be any better 
at analyzing handwriting than lay persons.” Id.

•	 “The	field	of	handwriting	comparison	also	suffers	
from a lack of controlling standards.” 162 F. Supp. 2d 
at 1103.
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United States v. Santillan
1999 WL 1201765 (N.D. Cal. Dec. 3, 1999)

Factual Summary
Defendant was charged with conspiracy to distribute 
false immigration documents. Defendant filed a motion 
to exclude the testimony of the government’s expert, 
whose proffered testimony was that she had identi-
fied, using controlled samples of Defendant’s handwrit-
ing, Defendant’s handwriting on numerous “questioned 
documents.” Defendant argued that if the Daubert fac-
tors are applied to handwriting analysis there are sev-
eral reasons for finding it unreliable, including that 
testing has not been done to ascertain the error rate of 
the “experts” in the field. The court divided the expert’s 
handwriting analysis into two components: (1) compar-
ing the mechanics of Defendant’s handwriting and the 
handwriting on questioned documents; and (2) con-
cluding that the handwriting on the questioned docu-
ments is in fact the handwriting of Defendant.

Key Language
•	 The	court	permitted	the	handwriting	expert	to	testify	

as to similarities between Defendant’s handwriting 
and the handwriting on the questioned documents, 
but barred any testimony by the expert that the hand-
writing on the questioned documents is Defendant’s 
handwriting because there are serious questions about 
the reliability of this conclusion under the Daubert 
factors. 1999 WL 1201765, *3.

•	 The	court	further	stated	that	handwriting	opinion	
testimony on unique identification does not have the 
validity and reliability of fingerprints or DNA evi-
dence. Id. at *4.

United States v. Orians
9 F. Supp. 2d 1168 (D. Ariz. 1998)

Factual Summary
Defendants were charged with filing false personal tax 
returns,	a	specific	intent	crime.	Both	Defendants	un-
derwent polygraph examinations before separate non- 
government examiners in an attempt to show that they 
did not act with the requisite intent to commit the crime 
with which they were charged. The defense expert testi-
fied that both Defendants passed the polygraph exami-
nation. The court held that the known or potential rate 
of error most likely weighs against the admissibility of 
polygraph	evidence.	Both	the	government	and	the	de-
fense experts provided testimony at an evidentiary hear-
ing from each of their well- respected polygraph experts.

Key Language
•	 Both	experts	presented	the	court	with	a	rather	

high estimate of the reliability of polygraphs, but 
acknowledged that estimates vary. Studies have var-
ied and the government’s expert testified that some 
experts suspect the accuracy rate of the polygraph, 
in certain situations, is not much better than chance. 
9 F. Supp. 2d at 1171.

•	 The	court	also	referenced	different	opinions	on	the	
proper method of scoring the polygraph. The conflict 
regarding the proper method of scoring suggests that 
there is some dispute over both the proper standard 
and the potential rate of error. Id.

•	 Other	problematic	areas	included	the	potential	effec-
tiveness of countermeasures in order to manipulate 
a polygraph test. The court stated that evidence pre-
sented suggested to it that the rate of error is proba-
bly unknown and underestimated, as it is difficult to 
believe that any method is infallible. Id.

•	 The	court	concluded	that	the	potential	rate	of	error,	
based upon evidence before it, is unknown and 
potentially high, and therefore excluded evidence of 
the polygraph test. Id. at 1173.

Tenth Circuit

United States v. Baines
573 F.3d 979 (10th Cir. 2009)

Factual Summary
Defendant was convicted on drug conspiracy and fire-
arms charges and on appeal he challenged fingerprint 
analysis performed on the recovered contraband.

Key Language
•	 “Agent	Meagher	testified	to	an	error	rate	of	one	per	

every 11 million cases, and the defense did not—ei-
ther in the evidentiary hearing or in the briefs on ap-
peal—challenge that testimony. There may have been 
erroneous identifications that never came to light. 
Defense attorneys rarely have the resources to hire 
independent experts for trial, and in the interests 
of finality our system has created obstacles to post- 
conviction	review.	But	even	allowing	for	the	likeli-
hood	that	the	actual	error	rate	for	FBI	examiners	may	
be higher than reflected in Mr. Meagher’s testimony, 
the known error rate remains impressively low. We 
are not aware of any attempt to quantify the maxi-
mum error rate that could meet Daubert standards, 
but surely a rate considerably higher than one per 11 
million could still pass the test. We conclude that the 
evidence of the error rate on this record strongly sup-
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ported the judge’s decision to admit the expert testi-
mony.” 573 F.3d at 990–91.

United States v. Hebah
164 F. App’x 678 (10th Cir. 2006)

Factual Summary
The district court excluded a defense expert who would 
testify on the Defendant’s tendency to give false con-
fessions based on his overly compliant nature and ten-
dency to acquiesce to the wishes of others, including 
the interrogating agent, who received Defendant’s con-
fession. After the government objected, the district 
court held a lengthy Daubert- type hearing in chambers 
where the expert explained what his court testimony 
would entail. Defendant was later convicted, and the 
Tenth Circuit affirmed.

Key Language
•	 In	this	case,	the	10th	Circuit	found	that	the	dis-

trict court clearly considered Rule 702, the Daubert 
factors, and other issues related to the expert’s tes-
timony, and made extensive findings that: (1) the ex-
pert lacked training in the area on which he planned 
to testify, and a one-day seminar did not otherwise 
qualify him to testify; (2) his procedures had not been 
shown to be reliable; (3) his use of Defendant’s rela-
tives to validate the test results was an unreliable way 
of testing for malingering; (4) he improperly applied 
a “shortcut” process rather than used standard psy-
chological tests such as the MMPI; (5) he failed to use 
real or standard IQ tests, performed under strict test-
ing	conditions,	and	instead	used	the	Kaufman	Brief	
Test; (6) his evaluation process is one not generally 
accepted in our judicial system, most likely because it 
was	developed	in	Great	Britain,	which	has	a	different	
criminal justice system; (7) he failed to established 
to the court’s satisfaction any error rate in the pro-
cess used; and (8) his testimony was irrelevant, given 
it would not materially assist the jury and could in-
fringe on the jury’s credibility determinations of De-
fendant and the agent. 164 F. App’x At 692.

United States v. Lauder
409 F.3d 1254 (10th Cir. 2005)

Factual Summary
Following a jury trial, Defendant was convicted of con-
spiracy, maintaining a building for the manufacture and 
distribution of cocaine base, and possession with intent 
to distribute 50 grams or more of cocaine base and 500 
grams or more of powder cocaine within 1,000 feet of a 

school. Defendant objected to the admission of finger-
print cards containing Defendant’s known prints. The 
cards were created by technology referred to at trial as 
the “live-skin method.” In essence, the live-skin method 
entails the use of a machine that records fingerprints 
much as a copy machine duplicates paper copies. Ac-
cording to Defendant, the district court was required 
to make factual findings regarding the reliability of the 
live-skin method, which it did not do. Defendant argued 
further that the court’s failure to make such findings 
amounts to reversible error under Daubert.

Key Language
•	 The	circuit	court	found	Defendant’s	reliance	on	

Daubert misplaced. Properly framed, the admissi-
bility of the fingerprint cards was governed by the 
evidentiary rules regarding foundation and authenti-
cation, not Daubert.

•	 In	this	case,	the	circuit	court	held	that	Defendant	
did not challenge the expert’s qualifications as a fin-
gerprint identification expert or the methodology 
she used in matching Defendant’s live-skin print 
to the latent print found on the plastic bag (stating 
these matters could fall within the Daubert frame-
work). Instead, the court went on, Defendant chal-
lenged only the evidence- gathering equipment used 
to record his known print, and this critical distinc-
tion rendered Daubert inapplicable. Whether the 
live-skin method generated an accurate image is an 
authentication question unaffected by Daubert.

•	 Absent	some	specific	objection	to	the	technology	un-
derlying the digital equipment, a court is not re-
quired to take testimony as to how the equipment 
works. If the party opposing the exhibit has doubts 
as to whether the matter in question is what its pro-
ponent claims, the proper objection would arise un-
der Rule 901, not Rule 702/Daubert. This is not to say, 
in the right case, the technology underlying the data 
collection equipment might be sufficiently cast into 
doubt to require a Daubert	hearing.	But	every	case	in-
volving equipment—whether it be computers, cam-
eras, or speed guns—does not automatically require a 
Daubert hearing regarding the physics behind the op-
eration of the machine. 409 F.3d at 1264–65.

United States v. Taylor
663 F. Supp. 2d 1170 (D. N.M. 2009)

Factual Summary
Defendant was charged with multiple violent crimes 
in aid of purported racketeering activity. Defendant 
moved to exclude firearm identification evidence.
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Key Language
•	 “Mr.	Nichols	agreed	that	no	actual	error	rate	has	

been calculated for the field at this point. How-
ever, both Mr. Nichols and the Grzybowski article, 
cited by the Government, make reference to profi-
ciency testing done by the Collaborative Testing Ser-
vice (CTS), from which potential error rates may be 
derived. Data from CTS testing done between 1978 
and 1991 suggest that the rate of false identification 
is less than 1 percent. However, both Mr. Nichols and 
the Grzybowski article acknowledge that uneven test 
administration, make-up, and level of difficulty sig-
nificantly limit the usefulness of this result. None-
theless, this number at least suggests that the error 
rate is quite low.” 663 F. Supp. 2d at 1177.

United States v. Allums
2009 WL 806748 (D. Utah Mar. 24, 2009)

Factual Summary
Defendant charged with three robberies moved to 
exclude testimony of the government’s expert cell 
phone location witness. The expert was to testify as to 
Defendant’s approximate location at the time of each of 
the robberies using cell phone call information.

Key Language
•	 Despite	the	fact	that	the	government	was	unable	to	

identify any peer- review process that the methodol-
ogy has undergone, nor the rates of error, the Court 
found that the success achieved by the government 
and others in catching fugitives while using this 
methodology was sufficient to establish the method-
ology’s reliability. Id. at *2.

Frederick v. Swift Transp. Co.
591 F. Supp. 2d 1149 (D. Kan. 2008)

Factual Summary
Accident victims brought personal injury action 
against trucking company and driver stemming from 
tractor- trailer collision. Plaintiff retained an expert to 
determine whether the driver was under the influence 
of drugs while he was driving the truck. Defendant 
moved to exclude the testimony of Plaintiffs’ expert 
witness. The court allowed the testimony.

Key Language
•	 Plaintiff’s	expert	testified	that	false	positives	may	

show up on a screening test. Cutoff levels have been 
developed because it is very costly to detect the 
presence of a specific amount of drugs. Addition-
ally, when the drug level gets too low (i.e., there is 

a tiny amount of drugs present in the subject’s sys-
tem), there is a much greater probability that these 
are false positives and not really drugs. Once the 
drug presence is above the cutoff level, however, then 
the likelihood of drugs is higher. Experts give great 
weight and reliability, almost 100 percent, to a screen 
test above cutoff level. Id. at 1152 n.4.

Werede v. Allright Holdings, Inc.
2005 WL 2124553 (D. Colo. Sept. 2, 2005)

Factual Summary
Defendant moved to strike Plaintiff’s expert as unre-
liable. Plaintiff responded that the report met the 
Daubert standards, that any shortcomings resulted 
from Defendant’s inadequate recordkeeping or produc-
tion, and that any deficiency should go to the weight of 
the evidence and not its admissibility. Rule 702 of the 
Federal Rules of Evidence, as amended after Daubert, 
provides the basic framework for analyzing these 
issues. The issues were whether “(1) the testimony is 
based upon sufficient facts or data, (2) the testimony 
is the product of reliable principles and methods, and 
(3) the witness has applied the principles and methods 
reliably to the facts of the case.”

Key Language
•	 “[T]he	methodology	used	is	not	reliable	because	it	

failed to take into account the actual application pro-
cess implemented by defendant in hiring management 
staff. Rather than using the actual applicant pool, [the 
expert] conducted his analysis with an assumed ap-
plicant pool consisting of existing employees. In fact, 
the actual applicant pool may include some fraction 
of existing employees, but also many applicants from 
the general population. There is also no consideration 
of variables of education, experience and so forth. As 
a consequence, the analysis cannot reliably be used to 
infer racial bias and cannot be used to bolster plain-
tiff’s claim.” 2005 L 2124553, at *5.

•	 In	general,	[the	expert’s]	opinions	violate	Fed.	R.	
Evid. 702 because they are not based upon sufficient 
facts or data and he did not reliably apply recognized 
principles or methods to the facts presented. Id.

Miller v. Pfizer Inc.
2001 WL 1793169 (D. Kan. Sept. 4, 2001)

Factual Summary
The district court held that the “best” available data 
in determining causality between setraline use and 
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suicidal acts do not show a statistically significant 
association.

Key Language
•	 “A	known	rate	of	error	is,	to	the	best	of	our	knowl-

edge, not available. The potential for error includes 
the question of whether confounding (also known as 
selection bias or susceptibility bias) can explain the 
apparent association of sertraline and suicide. This 
phenomenon is discussed by both the Plaintiffs and 
the Defense (using various terms), and can be sum-
marized as follows: Is an apparent association of ser-
traline and suicide explained by the fact that patients 
more likely to commit suicide are preferentially given 
the medication? The spectrum of possibilities ranges 
from sertraline causing suicide and increasing the 
baseline rate of suicide in a depressed population of 
subjects, to sertraline preventing suicide and decreas-
ing the baseline rate of suicide in a depressed popula-
tion of subjects. In this context, it is pertinent to point 
out that suicides would be expected among patients 
taking sertraline, and the occurrence of such events 
does not establish causality. Moreover, it generally ac-
cepted methodology to ‘control’ or ‘adjust’ for fac-
tors that may influence estimates of the strength of 
the cause- effect association. For example, if the rate 
of suicide is compared for two groups of subjects that 
were prescribed two different drugs, the propensity to 
commit suicide should be assessed and then included 
in statistical analysis. (Alternatively, if patients are 
randomized to the type of medication, then the two 
groups should have similar propensity to commit sui-
cide, and no adjustment would be warranted.). 2001 
WL 1793169, at *2.

United States v. Galbreth
908 F. Supp. 877 (D. N.M. 1995)

Factual Summary
Defendant was indicted for willful income tax evasion. 
The court held that the results of Defendant’s poly-
graph examination were admissible under the Daubert 
standards.

Key Language
•	 Sufficient	testimony	was	presented	through	Defen-

dant’s expert, Dr. David Raskin, to satisfy the court 
that the known rate of error, where the exams are 
properly conducted, where the numerical scor-
ing system is employed and where the examiner is 
highly qualified, is approximately 10 percent with 
innocent subjects, i.e., false- positive errors, and 

5 percent with guilty subjects, i.e., false- negative 
errors. Consistently, the studies have indicated that 
the percentage of false positive is greater than false- 
negative errors. 908 F. Supp. at 897.

•	 In	this	particular	case,	where	the	error,	if	any,	was	
a false- negative error, the court’s confidence in the 
reliability of the result of the test is greater than 
it would be had the defendant been diagnosed as 
deceptive/guilty. Id.

•	 The	polygraph	test	utilized	a	directed	lie	technique	
which as of 1995, was relatively new. However, pre-
liminary studies indicated that it has at least as high 
an accuracy rate as the probable lie control question 
technique and in fact appears to reduce the number 
of false- positive errors. Id.

•	 In	finding	the	expert	opinion	testimony	regarding	
the polygraph results to be admissible, the court spe-
cifically stated that nothing in its opinion is intended 
to reflect the judgment that polygraph results are per 
se admissible. Rather, in the context of the polygraph 
technique, trial courts must engage upon a case spe-
cific inquiry to determine the admissibility of such 
testimony. Id. at 895.

Eleventh Circuit

United States v. Henderson
409 F.3d 1293 (11th Cir. 2005)

Factual Summary
Defendant was convicted of use of excessive force 
under color of law and of falsifying an incident report. 
The court found that the exclusion of polygraph test 
results favorable to the defendant police officer, in 
prosecution for use of excessive force, was not an abuse 
of discretion absent a showing of reliability.

Key Language
•	 The	magistrate	judge	excluded	Defendant’s	proffered	

polygraph evidence as not constituting scientific 
knowledge and as being insufficiently relevant. She 
analyzed all five Daubert factors in coming to her 
first conclusion, finding that polygraph techniques 
were subject to peer review and publication but con-
cluding that none of the four remaining factors sup-
ported admissibility.

•	 First,	she	found	that	the	theories	of	polygraphy	at	is-
sue could not adequately be tested. Polygraphs moni-
tor the subject’s physical responses to questioning. An 
examiner then interprets the physiological data and 
opines about whether the subject was lying. The mag-
istrate concluded that while the physical responses re-
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corded by a polygraph machine may be tested, “there 
is no available data to prove that those specific re-
sponses are attributable to lying.” Second, she re-
marked that the error rate for polygraph testing “is 
not much more reliable than random chance and does 
not meet the stricter standards of scientific methods 
required by Rule 702 and Daubert.” Third, she noted 
that despite the presence of standards regulating po-
lygraphers, all compliance is self- imposed, and that 
effective countermeasures existed to defeat accurate 
results. Finally, she determined that polygraphy did 
not enjoy general acceptance from the scientific com-
munity, relying both on disagreement between federal 
Circuit courts and Justices of the U.S. Supreme Court 
over the effectiveness of polygraphs and from one of 
Defendant’s own witnesses. 409 F.3d at 1303.

United States v. Abreu
406 F.3d 1304 (11th Cir. 2005)

Factual Summary
Defendant was convicted of possession with intent to 
distribute marijuana in the district court. The Elev-
enth Circuit held that fingerprint evidence admitted in 
Defendant’s case satisfied reliability requirements of 
Daubert.

Key Language
•	 “We	agree	with	the	decisions	of	our	sister	circuits	

and hold that the fingerprint evidence admitted in 
this case satisfied Daubert. Moreover, since district 
courts are given broad latitude in deciding how to de-
termine the reliability of an expert opinion, we con-
clude from the record that the district court did not 
clearly err in giving greater weight to the general ac-
ceptance factor, as did the magistrate judge. Addi-
tionally, the magistrate judge considered information 
presented by the government detailing the uniform 
practice through which fingerprint examiners match 
fingerprints and the error rate of fingerprint compar-
ison.	Based	on	our	review	of	the	record,	we	conclude	
that the district court correctly found that the magis-
trate judge did not apply the wrong legal standard or 
make a clear error of judgment. Further, because the 
other evidence presented during [Defendant’s] trial is 
sufficient to support the jury’s verdict, any error com-
mitted by the district court in admitting the expert 
testimony regarding fingerprint evidence is not re-
versible error. Accordingly, we affirm [Defendant’s] 
conviction.” 406 F.3d 1304.

Senn v. Carolina E., Inc.
111 F. Supp. 2d 1218 (M.D. Ala. 2000)

Factual Summary
Plaintiff farmers brought an action against a fertilizer 
manufacturer to recover damage to the farmers’ pea-
nut crops. According to Plaintiffs, Defendant applied 
excessive rates of Dual and Sonolan, which injured and 
stunted the growth of a portion of their peanut seeds. 
The district court held that Plaintiffs’ expert testimony 
on the likely cause of Plaintiffs’ crop damage met the 
Daubert reliability standard and was admissible.

Key Language
•	 The	court	held	that	at	least	some	of	the	Daubert fac-

tors applied and the expert’s methodology had been 
tested and subject to peer review. 111 F. Supp. 2d at 
1221.

•	 In	discussing	the	“rate	of	error,”	Plaintiff’s	expert	
explained that “it’s a very high probability that, the 
majority of the time” when the herbicides at issue are 
over- applied, the affected crops will exhibit the same 
type of symptoms as manifested in Plaintiffs’ peanut 
crops. Id.

United States v. Gilliard
133 F.3d 809 (11th Cir. 1998)

Factual Summary
Defendant was indicted on 100 counts of submitting 
false claims to Medicare and Medicaid. He was con-
victed in the district court and appealed, challenging 
the exclusion of polygraph examination results, which 
would have demonstrated his innocence. The Eleventh 
Circuit affirmed the exclusion of the polygraph evi-
dence under the Daubert standard.

Key Language
•	 Defendant’s	experts	presented	evidence	showing	

one of the polygraph techniques, the hybrid control 
question technique, was 100 percent accurate with 
respect to detecting innocent subjects and 92 percent 
accurate with respect to detecting guilty subjects. 
133 F.3d at 814.

•	 The	government	presented	evidence	challenging	
these accuracy rates. The government also intro-
duced evidence that the IRS and DEA do not use the 
hybrid technique and that none of the federal agen-
cies are able to use it. Due to the lack of corrobora-
tion by other studies and polygraphers, the district 
court did not err in declining to assign much weight 
to rate of accuracy that Defendant’s expert attributed 
to the hybrid technique. 133 F.3d at 814–15.
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Harrison v. Ace Am. Ins. Co.
2010 WL 2719100 (M.D. Ala. July 8, 2010)

Factual Summary
Plaintiff’s husband was found on the pavement next to 
his tractor- trailer on a two-lane highway in Texas. The 
question in the case surrounded the decedent’s position 
at the time of death and whether or not he was covered 
by an uninsured motorist policy issued by Defendant. 
Although his death was unexplained, it is clear that he 
was stuck either inside or outside of the tractor- trailer.

Key Language
•	 “It	is	not	clear	to	the	court	how	any	‘theory’	of	acci-

dent reconstruction could have an error rate or be 
capable of peer review in the sense that an article in 
a medical journal is reviewable.” 2010 WL 2719100, 
at *5.

Davis v. City of Loganville, Ga.
2006 WL 826713 (M.D. Ga. Mar. 28, 2006)

Factual Summary
On Defendant’s Daubert motion, the court granted 
Defendant’s motion and excluded all expert opinions 
by the expert that Defendant’s firefighters were due 
compensation at their regular rate of pay for certain 
non- overtime hours worked. The court also excluded 
all expert opinions that Defendant acted with reckless 
disregard in violating the Fair Labor Standards Act. On 
the other hand, the court denied Defendant’s motion 
and allowed the expert to testify about Defendant’s 
failure to avail itself of the 7(k) exemption and its fail-
ure to pay overtime to Defendant’s firefighters.

Key Language
•	 “For	purposes	of	the	Daubert analysis required 

by this motion, Defendant specifically contended 
that the Court should exclude [the expert’s] opin-
ions: 1) because he lacks the requisite expertise to 
offer testimony about the section 7(k) exemption, 
2) because the methodology underlying his reason-
ing is unreliable, and 3) because his testimony will 
not assist the trier of fact.” 2006 WL 926713, at *2.

•	 “To	properly	analyze	[the]	expert	opinions	consider-
ing that he is a non- scientific expert, the court must 
use this broad leeway to decide which tests to use to 
assess	his	methodology.	Because	he	is	non-	scientific	
expert, the tests outlined in Daubert offer little help. 
(If the Daubert tests did apply in this case, the expert 
could not satisfy any of them—the record demon-
strates no proof of testability, no proof of error rate, 

no proof of peer review or publication, and no proof 
of general acceptance.)” Id. at *7.

•	 “The	first	test	under	the	Rule	702	advisory	com-
mittee notes considers whether the expert is offer-
ing opinions about matters growing naturally and 
directly out of his research independent of the case, 
or whether he has developed his opinions expressly 
for purposes of testifying. [The expert] satisfies this 
test. Although he developed his opinions specifically 
for this case, they are the same type opinions that he 
would develop in advising clients on wage and hour 
issues.	But	more	important,	he	has	done	the	same	
type work in this case that he did while employed at 
the Department of Labor in ferreting out overtime 
violations. His methodology in this case satisfies the 
spirit, though not the letter, of the first test.” Id. at *8.

•	 The	court	went	through	a	similar	analysis	through	
all of the traditional tests to come to its conclusions 
regarding this non- scientific expert, relying on his 
experience with the Department of Labor and simi-
lar work, and his methodology on the instant matter.

Wright v. Case Corp.
2006 WL 278384 (N.D. Ga. Feb. 1, 2006)

Factual Summary
This is a product liability action arising from Plaintiff’s 
injury while using a Model 1840 Uni-Loader manufac-
tured	by	Defendant.	Both	parties	moved	to	exclude	the	
other’s expert. The court granted Defendant’s motion 
but denied Plaintiff’s.

Key Language
•	 The	court	found	Plaintiff’s	expert	to	be	completely	

devoid of any expertise in the necessary subject area, 
noting that simply being a licensed engineer does not 
render someone an expert. With the loader in this 
case, the court found that he had insufficient expe-
rience with loaders and no real experience with this 
specific type of loader, that he had made no effort 
to become more familiar or otherwise educate him-
self, and that he spent an insufficient amount of time 
reviewing necessary standards and regulations. Sim-
ilarly, the court found that he had done insufficient 
testing for his proposed alternative design, and oth-
erwise had not basis for his opinions. The court even 
noted that the expert himself referred to his opinions 
and designs as mere “suggestions.” 2006 WL 278384 
at *4–5.

•	 The	court	found	Defendant’s	expert’s	qualifications	
and opinions to meet a cursory analysis; however, 
the court noted that Plaintiff did not stress a Daubert 
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analysis of the expert. The court denied Plaintiff’s 
motion without prejudice, in part because it was 
apparently unclear what the expert would testify to 
because the court had granted summary judgment 
as to Plaintiff’s design defect claim.

Finestone v. Fla. Power & Light Co.
2006 WL 267330 (S.D. Fla. Jan. 6, 2006)

Factual Summary
Plaintiffs brought these actions for negligence relating 
to alleged releases of radioactive material from Defen-
dant’s nuclear power plant located on Hutchinson Is-
land, near the town of Port St. Lucie, Florida. Plaintiffs 
alleged that FPL breached various duties to limit re-
leases, which Plaintiffs alleged caused injury to them in 
the form of cancer. During the Daubert hearing, Plain-
tiff’s counsel requested that once Plaintiffs showed a 
breach of the monitoring requirement at the St. Lucie 
plant (not a release occurred in excess of the dose limit, 
but just a monitoring breach), the court should shift the 
burden of proof on dose and causation. Plaintiffs’ evi-
dence supporting their claim that Defendant breached 
its duty and caused their injuries rested upon the ad-
mission of expert testimony to explain how a radiation 
release in excess of the dose limit occurred, and how 
such a release caused injury to Plaintiffs. The court held 
that Plaintiff’s expert testimony was inadmissible.

Key Language
•	 The	court	held	while	Plaintiffs	presented	qualified	

scientific and medical expert testimony that may 
create an issue of fact as to general causation, there 
was still no admissible evidence to support their the-
ory that Defendant exceeded the dose limit. 2006 
WL 267330, at *18.

•	 The	court	excluded	Plaintiffs’	experts	Waligora	and	
Resnikoff because their methodology was lacking 
in reliability; their results were “assumptions” that 
could not stand with actual data; and their submit-
ted report was not subject to peer review. Addition-
ally, the error rate of their scientific technique was 
“quite large.” Finally, they apparently chose only 
to use some of the samples to compute the average 
amount of radiation at the subject site. Id. at *12.

District of Columbia Circuit

United States v. Morrow
374 F. Supp. 2d 51 (D. D.C. 2005)

Factual Summary
Defendants, charged with various offenses involving 
alleged armed robberies, objected to the government’s 
proposed use of DNA evidence to establish that Defen-
dants used articles associated with crimes. Defendants 
objected to the government’s proposed DNA evidence. 
The court held that the evidence was admissible.

Key Language
•	 This	court	concludes	that,	as	a	general	matter,	PCR/

STR DNA testing meets the strictures of Daubert 
and is admissible. However, “[t]he fact that we have 
taken judicial notice of the reliability of the tech-
nique of DNA profiling does not mean that expert 
testimony concerning DNA profiling is automati-
cally admissible under Daubert. A number of courts 
have required that the trial court further inquire into 
whether the expert properly performed the tech-
niques involved in creating the DNA profile. As such, 
there must be ‘a preliminary showing that the expert 
properly performed reliable methodology in arriving 
at his opinion.’ As the Martinez court explained, the 
court should make an initial inquiry into the partic-
ular expert’s application of the scientific principle or 
methodology in question. The court should require 
the testifying expert to provide affidavits attesting 
that he properly performed the protocols involved in 
DNA profiling. If the opponent of the evidence chal-
lenges the application of the protocols in a particu-
lar case, the district court must determine whether 
the expert erred in applying the protocols, and if so, 
whether such error so infected the procedure as to 
make the results unreliable. 374 F. Supp. 2d at 61–62.

Court of International Trade

Dal-Tile Corp. v. United States
2004 WL 528328 (CIT Mar. 16, 2004)

Factual Summary
The plaintiff importer challenged the government’s tar-
iff classification of Mexican wall tiles as “ceramic,” 
arguing that they should be classified as “other articles 
of stone or mineral substances” and as such entitled to 
duty- free entry under the Generalized System of Pref-
erences. The government disputed the methodologies 
used by Plaintiff’s experts in determining the porosity, 
density, and absorption of the ceramic tiles—all ele-
ments significant to the tile’s classification. The court 
found that the tiles were properly classifiable as “other 
articles of stone or mineral substances” and entitled to 
duty- free entry.
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Key Language
•	 “‘There	is	no	iron	law	that	the	Daubert factors be 

applied in Customs classification cases,’ the Daubert 
factors are merely representative of the matters 
which should be taken into account when a court 
assesses reliability, a matter of discretion.” 2004 WL 
528328, at *15.

•	 “[T]he	purpose	of	the	requirement	for	peer	review	is	
that submission to scrutiny ‘increases the likelihood 
that substantive flaws in the methodology will be 
detected.’” Id. at *16.

Practice Tips
Under Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 
(1993), the Supreme Court held that Federal Rule of Evidence 
702 requires that the trial judge act as a “gatekeeper” to en-
sure that “any and all scientific testimony or evidence admitted 
is not only relevant but reliable.” The Supreme Court in Daubert 
issued a list of four criteria to guide trial courts in determining if 
the testimony is reliable and scientific knowledge:
1. whether the theory or technique in question can be and has 

been tested;
2. whether the theory or technique has been subjected to peer 

review and publication;
3. the known or potential rate of error of the method used and 

the existence and maintenance of standards controlling the 
technique’s operation and;

4. whether the theory or method has been generally accepted 
by the scientific community.

Additionally, in Kumho Tire Co., Ltd. v. Carmichael, 526 U.S. 
137 (1999), the Supreme Court held that the Daubert fac-
tors may apply to the testimony of engineers and other experts 
who are not scientists, holding that the Daubert “gate keep-
ing” obligation applies not only to “scientific” testimony, but to 
all expert testimony. The Court in both cases emphasized that 
these factors are not an exclusive list and the factors that a 
court considers must “fit” the facts of a particular case. The 
known or potential rate of error inquiry is not a “step” man-
dated by Daubert but simply one of its “general observations.” 
Daubert, 509 U.S. at 593–594.

A review of the cases cited in this chapter regarding the 
known or potential rate of error factor reveals certain basic 
themes. A consistent theme throughout many of the cases is 
that the various federal courts have not always considered this 
factor as part of their Daubert analysis. Clearly, if the expert 
setting forth a particular theory has not conducted any testing 
in support of the theory, then there is no need to conduct an 
analysis of the known or potential rate of error for testing that 
has never been done. Even if the rate of error is not known, 
a court could overlook this factor if the majority of the other 
Daubert criteria are met. As a general proposition, this factor 
seems secondary to the other factors. In any event, the courts 
usually undertake a case by case inquiry to determine if the

known or potential rate of error is relevant or a reasonable 
measure of reliability of the expert testimony.

The “rate of error” prong has proved perhaps the least impor-
tant from a defense perspective in product liability litigation. 
However, this is only because it is so uncommon for a plain-
tiff’s expert to actually offer an alternative design that has 
actually been tested. If the concept has been tested, the rate 
of error will presumably be low (or else the plaintiff has made 
a very poor choice of alternative design). If it has not been 
tested, preclusion, if warranted at all, will be warranted based 
on lack of testing primarily, and only secondarily because 
there is a high rate of error for untested design concepts.

However, we can expect that as the plaintiff’s bar continues to 
address, and attempt to meet, the bar set by Daubert, plain-
tiffs’ expert opinions will, ultimately, be subjected to some 
minimal degree of “testing,” if only to satisfy Daubert. At that 
time, the error rate factor will greatly increase in importance. 
“Rate of error” is a device that can be used to attack a shallow 
or transparent test protocol, one which would never be used 
by a manufacturer in design or production, but one adopted by 
a plaintiff’s expert to overcome a Daubert challenge.

Assuming that Plaintiff’s expert’s opinion is based upon some 
testing, defense counsel, during the Plaintiff’s expert’s deposi-
tion, must attempt to elicit detailed information from the expert 
on the error rates of each of his tests. There should be ques-
tioning regarding the exact source of each error rate claimed by 
the expert. Does the error rate come from some independent, 
published, peer reviewed testing that is generally accepted?

A plaintiff’s expert should be asked about potential failure 
modes regarding his hypothesis. Ask the expert to list all of 
the possible ways he considered that the hypothesis might fail. 
How has this particular expert demonstrated that his theory 
has not failed under those circumstances? If the source of the 
error rate is based upon the expert’s own best estimate of the 
accuracy of the particular test, this factor could weigh against 
admissibility.

Presuming that defense counsel has already received an 
expert written report in advance of the deposition, defense 
counsel should go over the report with the defense consultant
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or in-house expert. Defense consultants and in-house experts 
can have particular knowledge as to the failure rate of the 
technique used by Plaintiff’s expert to render his opinion.

When preparing the defense expert, be sure that the defense 
expert is prepared in advance of either deposition or trial testi-
mony as to the types of questions listed above, so that the ex-
pert is prepared to respond as to what the known or potential 
rate of error is as to his particular testing. The expert should be 
prepared to discuss, if available, authoritative studies that set 
forth the known or potential rate of error for a particular prof-
fered opinion. The defense expert should be prepared to tes-
tify as to the failure rate of the technique he used to render his 
opinion. The expert’s testimony is less likely to be admissible if 
the expert cannot set forth a basis for an acceptable error rate. 
However, the opinion could still be admissible, depending upon 
whether the other Daubert factors are met.

In recent decisions, the “rate of error” prong has continued to 
follow the same basic themes discussed earlier. Courts have 
continued to choose to ignore this prong entirely, or in the 
alternative, been willing to accept an expert’s analysis even 
when the error rate is either unknown or very high. The sci-
ence of handwriting analysis has been the source of many 
recent decisions in the court’s attempt to apply this science to 
the Daubert standard. The “rate of error” prong has been an 
especially controversial subject. While it has been exclusively 
dealt with in the criminal realm, the recent court decisions can 
be enlightening into how the courts weigh the rate of error of a 
particular expert’s science.

Several district court opinions have been especially critical of 
handwriting expert science pointing out that studies have

shown the error rate to range from six percent to 38 percent. 
Many of those courts have precluded the proposed handwriting 
experts for those reasons. On the other hand, the circuit courts 
that have tackled the issue have taken an entirely different ap-
proach. While the appeals courts have acknowledged that this 
science has a high error rate, they assert that the science has 
been utilized for nearly a century and it is reliable, despite the 
high error rate. As a result, the high error rate has been out-
weighed by other Daubert factors. Furthermore, the circuit 
courts have held that the party opposing the expert’s testimony 
can raise the issue of error rate with the trier of fact on cross-
examination. Hence, the courts have shifted the error rate fac-
tor from the court’s gatekeeping responsibilities to one of the 
issues for factfinders. While the district courts seem to be ap-
plying the Daubert standard more strictly, ironically, the circuit 
courts’ acceptance of the handwriting science based upon its 
long history of acceptance is more indicative of the older and 
rejected Frye standard. Perhaps, old habits are hard to break.

Nonetheless, in cases where a party attempts to introduce 
a new science, including product liability actions, the courts 
have not shown nearly the same level of tolerance. When deal-
ing with a new and untested science, the lack of a known error 
rate, or a high error rate, has been an important factor in pre-
cluding the expert’s testimony. Therefore, parties who attempt 
to use new and untested techniques will find it difficult to sur-
pass the gatekeeper. Whereas parties who are able to utilize 
expert sciences that have been long since been accepted will 
find their expert more apt to survive a Daubert challenge.

Go to Daubert Table of Contents
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