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In Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579 
(1993), the Supreme Court interpreted testimony to “en-
sure that any and all scientific testimony or evidence 
admitted is not only relevant, but reliable.” Id. at 589 
(emphasis added). Subsequently, in Kumho Tire Co., 
Ltd. v. Carmichael, 526 U.S. 137, (1999), the Court ruled 
that the trial court’s screening function under Rule 
702 “applies not only to testimony based on ‘scientific’ 
knowledge, but also to testimony based on ‘technical’ 
and ‘other specialized’ knowledge.” Id. at 140.

In Daubert, the court noted that “[t]he subject of an 
expert’s testimony must be ‘scientific knowledge’” and 
stressed that “[t]he adjective ‘scientific’ implies a ground-
ing in the methods and procedures of science” and “the 
word ‘knowledge’ connotes more than subjective belief 
or unsupported speculation.” 509 U.S. at 589, 590. “In 
order to qualify as ‘scientific knowledge,’ an inference or 
assertion must be derived by the scientific method.”

The Supreme Court, in seeking to provide guidance 
to the trial courts in determining whether proposed 
expert testimony constitutes admissible “scientific 
knowledge,” set forth a number of Rule 702 of the Fed-
eral Rules of Evidence to require that the trial court 
screen proffered expert “factors” to be considered. The 
first (and seemingly most important) factor to be dis-
cussed by the Court concerned “testing.” “Ordinar-
ily,” the court noted, “a key question to be answered in 
determining whether a theory or technique is scien-
tific knowledge that will assist the trier of fact will be 
whether it can be (and has been) tested.” Id. at 590. Ap-
plication of the “testing” factor announced in Daubert, 
while discussed by the Court in the context of “scien-
tific knowledge” and the “scientific method,” is not, in 
light of Kumho Tire, limited solely to scientific testi-
mony. The objective of Daubert’s “gatekeeping” require-
ment “is to make certain that an expert, whether basing 
testimony upon professional studies or personal experi-
ence, employs in the courtroom the same level of intel-
lectual rigor that characterizes the practice of an expert 
in the relevant field.” Kumho Tire, 526 U.S. at 152. Thus, 
regardless of whether the proposed expert testimony is 
“scientific” or “technical” or involves some other “spe-
cialized knowledge,” Daubert’s testing factor should be 
applied “where [it is] a reasonable[ ] measure of the reli-
ability of [such testimony].” Id.

Despite the “key” status that the Court accorded to 
the testing factor, its explanation of the factor was lim-
ited to quotations, without comment, from three texts:

Scientific methodology is based on generating hy-
potheses and testing them to see if they can be falsi-
fied; indeed this methodology is what distinguishes 
science from other fields of human endeavor.” Green 
645. See also C. Hemple, Philosophy of Natural Sci-
ence 49 (1966) (“[T]he statements constituting a sci-
entific explanation must be capable of empirical 
test”); K. Popper, Conjectures and Refutations: The 
Growth of Scientific Knowledge 37 (5th ed. 1989) 
(“[T]he criterion of the scientific status of a theory is 
its falsifiability, or refutability or testability”).

Daubert, 509 U.S. at 593.
Given the Supreme Court’s limited guidance, the 

meaning and application of the “testing” factor is far 
from clear. See Daubert, 509 U.S. at 600 (Rehnquist, 
C.J., concurring in part and dissenting in part) (“I am 
at a loss to know what is meant when it is said that the 
scientific status of a theory depends on its ‘falsifiabil-
ity.’”). The basic contours of the testing factor can, how-
ever, be outlined.

The trial court is required to consider whether the 
expert’s theory can be tested or challenged by objec-
tive means or whether, instead, it is based simply upon 
the subjective, conclusory assertions of the expert. See 
Rule 702, Fed. R. Evid., Advisory Committee Notes, 
2000 Amendments. A trial court is not required to 
“admit opinion evidence that is connected to exist-
ing data only by the ipse dixit of the expert.” Gen-
eral Electric Co. v. Joiner, 522 U.S. 136, 146 (1997). The 
validity of an expert’s theory or explanation depends 
upon whether it can be “falsified,” that is, whether it 
can be tested by objective standards, and potentially 
proven to be false. “[I]f an expert’s methodology can-
not be explained in objective terms, and is not sub-
ject to be proven incorrect by objective standards, then 
the methodology is presumptively unreliable. Indeed, 
the reliability of any expert testimony, scientific or not, 
can only be determined by reference to objective rather 
than subjective standards.” D. Capra, The Daubert Puz-
zle, 32 Ga. L. Rev. 699, 731 (1998). It is not sufficient for 
the expert to assert that the theory is true; the theory 
must be such that it can, if warranted, be proven false. 
While testing will not necessarily prove a hypothesis to 
be absolutely true, its reliability may be shown if objec-
tive testing fails to falsify it.

Daubert’s “testing” factor has received in-depth 
treatment in the following cases.

Expert’s Concept
Has It Been Tested?
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First Circuit

Adams v. J. Meyers Builders, Inc.
671 F. Supp. 2d 262 (D. N.H. 2009)

Factual Summary
Plaintiffs sued defendant builder for negligence and 
breach of contract alleging that the builder’s employee 
improperly disposed of material contaminated with a 
wood preservative, which spontaneously combusted 
and caused a fire that destroyed their house and all of 
its contents. Plaintiffs retained a certified fire investi-
gator who determined that the contaminated materials 
spontaneously ignited and caused the fire. Defen-
dants moved to exclude the expert on the grounds that 
the expert did not reliably apply the principles and 
methods to the facts because he failed to conduct any 
experimental testing and because he failed to test or 
specifically investigate other possible sources of igni-
tion. The district court held that the fire investigator’s 
opinion was reliable and admissible because the manu-
facturer already had performed the testing and because 
the fire investigator excluded alternative causes.

Key Language
•	 “Consistent	with	[language	in	NFPA	921,	which	

states ‘testing of the hypothesis may be either cogni-
tive or experimental’], courts have ruled that NFPA 
921 does not, in fact, require experimental testing of 
a fire investigator’s hypothesis as a to cause, and have 
rejected challenges to opinion testimony based on an 
expert’s failure to do so.” 671 F. Supp. 2d at 273.

•	 	“Furthermore,	Austin	explains…	that	testing	‘the	
potential for the Sikkens sealer/stain product to 
spontaneously ignite’ was unnecessary ‘since the 
manufacturer already conducted those tests’ in 
deciding to place a label on the product warning of 
that very danger. Austin’s ‘failure’ to conduct exper-
imental testing of his spontaneous ignition hypoth-
esis, then did not render his methodology unreliable 
under Rule 702 so as to require the exclusion of his 
opinion.” Id.

•	 	“Nor	as	just	explained,	was	Austin	required	to	per-
form tests in order to eliminate other imaginable 
causes of the fire. Moreover, Austin states in his affi-
davit that he ruled out ‘every possible cause of the 
fire’ aside from spontaneous ignition of the sealant, 
including an electrical one, because there were no 
electrical outlets, wiring, tools, appliance, or devices 
in the area of the fire’s origin. That sufficiently 
explains Austin’s conclusion so as to make it admis-
sible….”	Id. at 274.

United States v. Monteiro
407 F. Supp. 2d 351 (D. Mass. 2006)

Factual Summary
Defendants were charged with RICO violations related 
to their alleged membership in the Stonehurst gang. 
The government intended to prove these charges with 
expert testimony “that cartridge cases recovered from 
the scenes of [ ] various shootings match cartridge cases 
test-fired from guns linked to the defendants.” 407 
F. Supp. 2d at 356. Defendants filed a motion in limine 
seeking to exclude expert testimony of the firearms ex-
aminer on the bases that standard firearms identifica-
tion methodology was unreliable, the examiner was not 
qualified, the examiner did not adequately apply the 
method, and the use of replacement parts to test fire the 
weapon rendered the results unreliable. “[T]he Court 
conclude[d] that the methodology of firearms identi-
fication is sufficiently reliable. Therefore, a qualified 
examiner who has documented and had a second qual-
ified examiner verify her results may testify based on 
those results that a cartridge case matches a particu-
lar firearm to a reasonable degree of ballistic certainty.” 
407 F. Supp. 2d at 372. The court held, however, that the 
expert’s testimony was inadmissible because he did not 
adequately document his results and did not have an-
other examiner verify his results.

Key Language
•	 “The	underlying	scientific	principle	behind	fire-

arm identification—that firearms transfer unique 
toolmarks to spent cartridge cases—is valid under 
Daubert. However, the process of deciding that a car-
tridge	case	was	fired	by	a	particular	gun	is…	largely	
a subjective determination based on experience and 
expertise.” 407 F. Supp. 2d at 355.

•	 “Because	of	the	subjectivity	of	the	analysis	[the	
examiner] underscored the standards in the bal-
listics field ensuring the intellectual rigor of the 
examiner in performing the identifications and the 
testability of his results. Firearms examiners are 
required to document their results and have their 
work reviewed by another examiner. These require-
ments ensure the reliability and the reproducibility 
of the examiner’s results.” Id. at 368.

•	 “Documentation	and	peer	review	ensure	that	defense	
counsel will be able to challenge the results through 
their own testing and effective cross- examination.” 
Id. at 369.

•	 “[A]lthough	the	process	of	rendering	an	opinion	is	
primarily subjective and based on the expertise of 
the examiner, the existence of the requirements of 
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peer review and documentation ensure sufficient 
testability and reproducibility to ensure that the 
results of the technique are reliable.” Id.

Second Circuit

Mayancela v. Biro Mfg. Co.
2010 WL 774942 (S.D. N.Y. 2010)

Factual Summary
Plaintiff injured her hand while operating a poultry cut-
ting machine. Plaintiff claimed that the machine was 
defectively designed and failed to provide adequate 
warnings. Plaintiff’s expert concluded that the machine 
was	a	Biro	machine,	it	was	defective	and	had	inadequate	
warnings. Defendant moved in limine to exclude the tes-
timony of Plaintiff’s expert. The court denied Defen-
dant’s motion and found that the expert’s conclusions 
were based on reliable foundation and were admissible.

Key Language
•	 The	expert	“tested	his	hypothesis	that	the	subject	ma-
chine	was	a	Biro	machine	by	comparing	the	com-
ponents	of	a	known	Biro	machine	(the	exemplar	
machine) to the determinable components in the pho-
tographs of the subject machine, as well as by compar-
ing the subject machine to photos and brochures of all 
Biro	models	and	images	of	various	other	manufactur-
ers’ models. The Court concludes that this method is 
sufficiently	reliable….”	2010	WL	774942,	at	*3.

•	 The	expert	“constructed	an	alternative	finger	guard	
that does not expose the blade during normal cut-
ting, and proceeded to test its feasibility by cutting, 
and proceeded to test its feasibility by cutting vari-
ous pieces of poultry.” Id.	at	*1.

•	 The	expert	“confirmed	his	conclusion	through	an	
empirical demonstration that a finger guard without 
the purported defect did not create the same hazard 
of contact with the machine’s blade. This is hardly 
the kind of subjective belief or unsupported specula-
tion that would render such a conclusion inadmissi-
ble.” Id.	at	*4.

Milliman v. Mitsubishi Caterpillar Forklift Am., Inc.
594 F. Supp. 2d 230 (N.D. N.Y. 2009)

Factual Summary
While at work, Plaintiff fell from a forklift- like machine 
raised up several feet from the ground and suffered in-
juries to his feet. At the time the forklift was delivered 
it had a yellow warning label instructing use of a safety 
harness when operating the machine at elevation. At the 

time of the fall, Plaintiff was not wearing a safety har-
ness, there was no safety harness attached to the forklift, 
and the warning label was no longer affixed to the ma-
chine. Plaintiff’s expert opined that the forklift should 
have been designed with a safety tether permanently at-
tached to the platform with a locking device that would 
prevent operation without use of the safety tether. De-
fendant moved to preclude the testimony of Plaintiff’s 
expert. The court found that the expert’s opinions re-
garding the tether were reliable and admissible.

Key Language
•	 “[The	expert’s]	own	admissions	that	he	has	neither	

created a prototype nor identified another manu-
facturer which has incorporated his proposed alter-
native design necessarily leads to the conclusion 
that	his	methodology	has	not	been	(1) tested….”	594	
F. Supp. 2d at 238.

•	 The	expert’s	“methodology	is	therefore	his	experience	
in the field of biomechanics and mechanical engi-
neering. The relevant issue then becomes whether his 
experience and training in these areas provides an in-
dependent and reliable basis for each of his opinions 
despite the apparent failure under, or the imperfect 
application of, the Daubert factors.” Id. at 239.

•	 “While	the	testing	of	a	prototype	is	undoubtedly	one	
of the preferred methods for determining the reli-
ability of an expert’s opinion, testing is not neces-
sarily a requirement for the admission of expert 
testimony.” Id.

•	 The	expert’s	“opinions	concerning	the	use	of	a	per-
manently attached, non- retractable safety tether and 
harness do not rise to the level of intricacy or sci-
entific complexity requiring testing of his proposed 
design changes. Rather, his extensive experience in 
biomechanics and mechanical engineering, coupled 
with the materials he reviewed and his interpreta-
tion of the applicable safety standards, constitute a 
reliable basis for his opinion.” Id. at 240.

Adeyinka v. Yankee Fiber Control, Inc.
2009 WL 3154319 (S.D. N.Y. 2009)

Factual Summary
Plaintiff was injured while using an ultra high pres-
sure water jetting system to remove lead paint. Plain-
tiff offered the opinion of a mechanical engineering 
professor to testify about the feasibility of alternative 
designs. Defendants moved to exclude Plaintiff’s expert 
and the court granted the motion.
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Key Language
•	 “An	expert	intending	to	testify	about	the	feasibility	

of an alternative design [ ] must do more than iden-
tify potentially relevant scientific principles; he must 
show, either through testing his own design or iden-
tifying someone else’s, that the principles can be 
applied to improve the allegedly defective product.” 
2009	WL	3154319,	at	*3.

•	 “As	a	preliminary	matter,	[the	expert]	did	not	design	
or test a water jet system that incorporated [the con-
trols and sensors he proposed] and he thus has not 
shown that such features may be incorporated into a 
machine that operates in a wet environment at great 
pressure.” Id.	at	*4.

•	 The	expert	“cannot	reliably	testify	that	the	pump	
would be appreciably safer if electronic controls and 
vacuum sensors were used because he does not know 
how long it takes for the machine to become safe 
once the shutdown signal is received at the mini-
scrubber.” Id.	at	*5.

•	 “The	holding	today	is	merely	that	[the	expert]	may	
not testify to a jury about the feasibility of his pro-
posals because law in the Second Circuit requires 
that he first demonstrate the feasibility of those pro-
posals through testing and analysis. This he clearly 
has not done.” Id.	at	*7.

Peretz v. Home Depot, Inc.
2009 WL 3124760 (E.D. N.Y. 2009)

Factual Summary
Plaintiff was allegedly injured while using an angle 
grinder to open a safe as part of his job as a lock-
smith. Plaintiff’s expert offered an opinion that the 
angle grinder was defective. Defendant moved to strike 
the expert’s report and proffered testimony. The court 
granted Defendant’s motion.

Key Language
•	 “For	expert	testimony	on	design	defects,	the	expert	

must offer feasible alternative designs and establish 
that the hypothetical designs would have resulted 
in	greater	safety	to	the	end	user	in	the…	accident at 
issue.”	2009	WL	3124760,	at	*4.

•	 The	expert	explained	why	his	“offered	alternative	de-
signs would prevent injury, generally,” but “offer[ed] 
no data, models, calculations or drawing showing how 
the alternative designs would have resulted in greater 
safety for the plaintiff in this specific accident.” Id.

•	 The	expert	satisfied	none	of	the	four	Daubert factors. 
He “has not tested his theory of the accident or alter-
native	designs….	The	failure	to	satisfy	these	criteria	

or to demonstrate a formal, retestable methodology 
in	this	case	is	not	dispositive….	But	it	is	emblematic	
of the fundamental infirmity in [the expert’s] prof-
fered testimony; it is based on his subjective belief, 
not actual knowledge or specific testing.” Id.	at	*5.

Fernandez v. Central Mine Equip. Co.
670 F. Supp. 2d 178 (E.D. N.Y. 2009)

Factual Summary
Plaintiff was injured by a drilling machine while assist-
ing with drilling for soil penetration testing. Plaintiff’s 
expert opined that had the driller been equipped with a 
“rope guide” or divider, Plaintiff’s injuries would have 
been prevented. Defendants moved to exclude Plaintiff’s 
expert’s testimony on the grounds that he was not qual-
ified. The court found that the expert was not qualified, 
but secondarily found that even if the expert were qual-
ified, his testimony was unreliable and speculative.

Key Language
•	 The	expert	“admitted	at	deposition	that	he	has	not	

tested any of the theories contained in the opinions 
he rendered.” 670 F. Supp. 2d at 187.

•	 “‘[Testing]	is	the	touchstone	of	what	an	engineer-
ing	expert	in	a	design	defect	case	should	do.’…	
[The expert’s] failure to test his proposed alterna-
tive, namely placing a rope guard and divider on the 
manually operated cathead at issue to determine 
whether it would indeed provide a safer alternative 
and whether it would even be feasible so as not to 
impact the utility of the machine, leads to the con-
clusion that his opinion is based on nothing more 
than speculation.” Id.

Innis Arden Golf Club v. Pitney Bowes, Inc.
629 F. Supp. 2d 175 (D. Conn. 2009)

Factual Summary
Plaintiff, landowner, brought an action against an adja-
cent landowner seeking relief and reimbursement 
for alleged contamination of their land from hazard-
ous	PCBs.	Plaintiff	retained	two	experts	to	provide	an	
opinion	on	the	likely	source	of	the	PCBs.	Defendants	
moved to preclude Plaintiff’s experts from testifying at 
trial. The court found the experts’ opinions unreliable 
and inadmissible.

Key Language
•	 “[A]s	the	Supreme	Court	noted	in	Daubert a ‘key 

question’ to be resolved in determining whether ex-
pert testimony is sufficiently reliable is whether the 
expert’s	methods	are	testable	and	falsifiable….	More	
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generally ‘[t]he hallmark of this reliability prong is 
the scientific method, i.e., the generation of testable 
hypotheses that are then subjected to the real world 
crucible of experimentation, falsification/validation, 
and replication.” 629 F. Supp. 2d at 188–89.

•	 The	expert	“admitted	that	he	did	not	consider	
whether other nearby industrial properties were 
a	source	of	the	PCBs….	Despite	recognizing	that	
[drainage from other properties] flows through the 
same	outfall…	[the	expert]	conducted	no	testing	of	
[other] property.” Id. at 189.

•	 The	expert’s	methods	and	opinions	were	“not	capa-
ble of being tested or verified” because “he could not 
identify any particular analytical data he relied on in 
reaching his conclusions” and “the soil samples and 
full data packages no longer exist, which means that 
the Defendants could not attempt to validate” the 
expert’s methods. Id. at 190.

•	 The	environmental	science	expert’s	testimony	“being	
premised on the same underlying data and con-
straints, are no more reliable. All of the concerns 
applicable to [the initial expert’s] methodology apply 
as	well…	he	relied	only	on	the	OBG	testing	data	
already found to be incomplete, he failed to consider 
other obvious explanations, and he could not specifi-
cally identify what data he considered.” Id.

Allstate Ins. Co. v. Gonyo
2009 WL 1212481 (N.D. N.Y. Apr. 29, 2009)

Factual Summary
The cabin Defendants rented suffered fire damage after 
they lit a fire in a wood burning stove. Immediately 
following the fire, the fire chief who responded to the 
fire conducted an investigation and determined that 
the fire started due to excessive heat from the chim-
ney which ignited the roof. Allstate subsequently had 
its own investigator assess the cabin, and he deter-
mined that the fire started from a tool box that was left 
too close to the wood burning stove. Allstate moved 
to exclude the testimony of the fire chief. The court 
denied the motion.

Key Language
•	 Based	on	the	NFPA	guidelines,	“The	empirical	data	

collected, which is ‘based on observation or experi-
ence and is capable of being verified,’ is subject to an 
analysis premised upon inductive reasoning.” 2009 
WL1212481,	at	*6.

•	 “What	is	critical	is	that	Hanslmaier’s	theory	is	capable	
of being tested, and that test can occur within the cru-
cible of cross examination.” Id. (citations omitted).

Nisanov v. Black & Decker
2008 WL 906708 (E.D. N.Y. 2008); 2008 WL 2185910 
(E.D. N.Y. 2008)

Factual Summary
Plaintiff was injured, requiring amputation of three 
fingers, while attempted to remove grass clippings 
from the blades of a lawnmower. Plaintiffs’ experts 
opined that the lawnmower had a defective design, 
which caused Plaintiff’s injuries. Defendant moved 
to exclude the experts. The court granted the motion. 
Plaintiffs’ expert subsequently tested his proposed 
design, and Plaintiffs moved for reconsideration, at 
which time the court denied Defendant’s motion.

Key Language
•	 In	the	first	instance,	the	court	found	that	“we	do	not	

know whether such a switch would have turned on 
during the replicated accident (putting aside the dif-
ficulties in replicating the accident), because it was 
not built and tested. Ehrlich offers no calculations 
to show that the alternative designs would have pre-
vented the accidental actuation of the lawnmower 
under the range of circumstances that might have 
converged to cause Nisanov’s injury. Although plain-
tiffs note that the CPSC tested and peer reviewed the 
deadman control and switch standard and concluded 
that its implementation would create a safer product, 
this is just like the plaintiffs’ efforts in Zaremba to 
rely [on] GM’s testing, an argument the Second Cir-
cuit	rejected.”	2008	WL	906708,	at	*7.

•	 After	noting	that	a	motion	for	reconsideration	
should not include new evidence, the Court found 
that Plaintiffs’ expert having “now conducted testing 
of the alternate design of the mower, and with that 
testing his opinion is sufficiently relevant and reli-
able. It would be un-just to punish plaintiffs because 
their counsel did not apprehend the requirements of 
Daubert….”	Id.	at	*2.

Emig v. Electrolux Home Prod. Inc.
2008 WL 4200988 (S.D. N.Y. 2008)

Factual Summary
Plaintiff suffered serious and permanent injury while 
assembling a freezer door handle. Defendants filed a 
motion to preclude Plaintiffs’ expert who opined that 
the component design and assembly instruction was 
defective and led to the Plaintiff’s injury. The district 
court held that the expert’s testimony was admissible.
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Key Language
•	 The	expert	“performed	two	site	inspections,	during	

which he ‘mocked’ the handle installation and inter-
viewed	Plaintiff.”	2008	WL	4200988,	at	*8.

•	 “According	to	[the	expert],	this	‘methodology’	was	
the same one he ‘utilized in the ‘real world’ of Amer-
ican Industry when [he] evaluated and authored 
assembly	instructions,’…	demonstrating	a	connec-
tion between his experience and the process he used 
and the conclusions he reached.” Id.

•	 “Though	[the	expert]	arguably	could	have	done	more	
to test the adequacy of the instructions and could 
have provided more support and detail for the con-
clusions re reached, the Court will not preclude his 
testimony on those grounds.” Id.	at	*9.

Scott v. City of N.Y.
591 F. Supp. 2d 554 (S.D. N.Y. 2008)

Factual Summary
Current and former city police officers and detectives 
brought an action against the city and police depart-
ment, alleging that Defendants systematically violated 
their overtime rights under the Fair Labor Standards 
Act (FLSA). Plaintiffs moved to preclude Defendant’s 
expert’s opinion regarding a cap on cash overtime. 
The district court held that the expert’s testimony was 
admissible.

Key Language
•	 “[The]	expert	report	provides	the	variable	sets	for	

the two regression analyses he performed.” 591 
F. Supp. 2d at 558.

•	 “Because	[the	expert]	has	identified	the	variables	he	
used, derivation of his regression equations is as sim-
ple as filling out a form. [His] theory has been tested, 
and it can be reproduced by plaintiffs.” Id. at 559.

•	 “Although	[the	expert]	tailored	his	data	set	to	
exclude	certain	[data]…	his	approach	consistently	
tested the same hypothesis.” Id.

•	 “[The	expert’s]	failure	to	record	the	panoply	of	
descriptive figures displayed automatically by his 
statistics program does not constitute best practices 
for preparation of an expert report. Nevertheless, his 
report does contain ‘the data or other information’ 
he considered in forming his opinion as required by 
Rule 26—and his anticipated testimony satisfies the 
minimal requirements of Rule 702.” Id.

Great N. Ins. Co. v. Power Cooling, Inc.
2007 WL 4688411 (E.D. N.Y. 2007)

Factual Summary
Property owner’s insurance company brought suit 
against the manufacturer of a steam turbine that alleg-
edly failed and caused a catastrophic fire. Plaintiffs’ ex-
pert opined that stresses from overspeed of the turbine 
led to its malfunction. Defendant moved to exclude the 
expert’s testimony. The court held that the expert’s tes-
timony was reliable and admissible. Additionally, the 
insurance company moved to exclude the turbine ex-
pert as unreliable. The court excluded his testimony.

Key Language
•	 “Using	reliable	techniques,	Dr.	Eagar	tested	actual	

samples from the failed turbine, using sophisticated 
scientific equipment, basic principles of physics, and 
chemical analysis, to reach his conclusions.” 2007 
WL	4688411,	at	*11.

•	 There	is	no	evidence	that	“Dr.	Eagar’s	methodol-
ogy, which included observations conducted using 
sophisticated scientific equipment, chemical analy-
sis, and basic principles of physics, cannot be or has 
not been tested.” Id.	at	*12.

•	 “Conspicuously	missing	from	Mr.	Porges’s	report,	
however, is any testing that relates to his obser-
vations by photograph or inspection of suspected 
chemical	deposits	on	failed	turbine	components….	
Nowhere in Mr. Porges’s report does he assert that 
testing revealed an impermissible level of sodium or 
chlorine.” Id.	at	*17.

•	 “The	court,	furthermore,	finds	unsatisfactory	Mr.	
Porges’s deduction that there was evidence of steam 
contamination in this case simply because every 
time he has had a ‘white sample’ analyzed (except in 
this case), it has ‘always contained sodium or other 
salts,	all	of	which	corrode	steel.’…	This	amounts	to	
nothing short of a quantum leap in analysis, espe-
cially when Mr. Porges neither quantifies approx-
imately how many times he has performed such 
tests…	nor	explains	why	he	did	not	seek	such	tests	
here, thus deviating from the standard practice of 
testing samples.” Id.	at	*19.

24/7 Records, Inc. v. Sony Music Entm’t, Inc.
514 F. Supp. 2d 571 (S.D. N.Y. 2007)

Factual Summary
Plaintiff music producer brought an action against dis-
tributors claiming breach of record distribution con-
tract. Defendant distributors brought a motion to 
exclude the testimony of Plaintiff’s experts who opined 
that the fair market value on the date of the alleged 
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breach was between $2 and $ 5 million. The court 
excluded both experts.

Key Language
•	 “According	to	[the	expert],	the	$5	million	figure	is	

based upon ‘the intrinsic value of all of the factors’ 
enumerated	above….	‘Intrinsic	value’	is	an	inher-
ently subjective and speculative concept. It cannot 
be tested, it has no known rate of error, and it is not 
subject to any particular standards or controls.” 514 
F. Supp. 2d at 575.

•	 The	expert	also	did	not	explain	“how	he	translated	
24/7’s financial solvency, successful exploitation of 
artists and music, industry notoriety, and relation-
ship with Artemis and RED into dollar figures.” As a 
result of these shortcomings, the experts’ “method of 
valuation cannot be evaluated.” Id.

•	 The	expert	“appears	to	rely	on	his	instinct,	an	
approach that cannot be tested, has no known rate of 
error, and is not subject to any standards.” Id. at 576.

Sorto-Romero v. Delta Int’l Mach. Corp.
2007 WL 2816191 (E.D. N.Y. 2007)

Factual Summary
Plaintiff wood worker was injured by a wood shaper 
when the piece of wood he was working on broke caus-
ing his finger to come into contact with the blade, sev-
ering the finger. Plaintiff brought suit against the 
manufacturer of a wood shaper. Defendant moved to 
preclude Plaintiff’s expert testimony. The court found 
the experts testimony inadmissible because the expert’s 
methodology did not satisfy any of the Daubert factors.

Key Language
•	 “The	presence	of	th[e	testability]	factor	in	a	design	

defect case also ensures that the focus of the jury’s 
deliberation is on whether the manufacturer could 
have designed a safer product, not on whether an 
expert’s proposed but untested hypothesis might 
bear	fruit.”	2007	WL	2816191,	at	*7	(citing	Colon ex 
rel. Molina v. BIC USA, Inc., 199 F. Supp. 2d 53, 77 
(S.D. N.Y.2001)).

•	 “[T]he	expert	did	not	develop	or	test	prototypes	of	
alternatives that he recommends, nor did he create 
models or drawings, leading to the conclusion that 
his opinion is based on speculation.” Id.	at	*7.

•	 “Plaintiff	contends	that	[the	expert]	was	not	required	
to test or develop prototypes because he previously 
constructed an interlock system for a table saw and 
‘each product is mounted with a blade that is used 
to	shape	and/or	cut	wood.’…	However,	there	is	no	

evidence that these machines are alike except inso-
far as each employs a mounted blade to cut wood. In 
fact, the shaper utilizes a vertically mounted spin-
dle employing horizontally mounted cutters, while 
a table saw utilizes a horizontally mounted spindle 
employing a vertically mounted saw blade. Accord-
ingly, the fact that [the expert] tested one machine 
does not establish the utility of the design he pro-
poses for the machine at issue.” Id.

Third Circuit

Simmons v. Ford Motor Co.
132 F. App’x 950 (3d Cir. 2005)

Factual Summary
A car owner brought a product liability action against 
the manufacturer and distributor of her car after the 
car struck her when it spontaneously shifted out of 
park. Plaintiff’s expert offered opinions regarding the 
alleged defective design. Defendant moved to exclude 
the testimony of Plaintiff’s expert and after a Daubert 
hearing the court excluded the opinions as unreli-
able in part because the expert failed to provide a test-
able hypothesis, was never able to duplicate a scenario 
where the weight of the vehicle in combination with 
false park caused the vehicle to move and had not 
established that he had used any standards when con-
ducting his tests. The Third Circuit affirmed the dis-
trict court’s exclusion of the testimony.

Key Language
•	 “Despite	[Plaintiff’s]	arguments	to	the	contrary,	

Anderson’s conclusions derive from subjective obser-
vations and methodologies, thus failing to meet the 
reliability requirements of F.R.E. 702 and Daubert.” 
132 F. App’x at 952.

•	 The	expert	“admitted	that	he	could	not	replicate	the	
movement that caused Simmons’ injuries and that he 
arrived at two theories why the movement occurred 
simply because he could not come up with any other 
causes of the movement.” Id. at 953.

DiPaolo v. Black & Decker (US) Inc.
2009 WL 5064548 (E.D. Pa. Dec. 15, 2009)

Factual Summary
Plaintiff brought an action against the manufacturer, 
designer, and seller of a miter saw after he suffered an 
accident while using the saw to cut molding and lost 
his right index finger. Plaintiff’s expert witness opined 
that because the piece of wood Plaintiff was cutting was 
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bowed, the saw kicked back and drew Plaintiff’s hand 
into the blade. Defendants moved to exclude the ex-
pert’s testimony that either the molding was bowed or 
that the accident occurred because Plaintiff was using 
bowed wood. The court granted Defendant’s motion.

Key Language
•	 “Blum’s	conclusion	is	not	only	unexplained	but	
apparently	untested.	Blum	did	visually	inspect	the	
saw, and his reluctance to undertake to reproduce 
the precise circumstances of the accident is under-
standable. However, the report and deposition reveal 
that	Blum	(1) performed	no	tests	with	appropri-
ate safety precautions such as utilizing a clamp, the 
step	Blum	himself	argues	would	certainly	have	pre-
vented DiPaolo’s injury, (2) ran no tests to determine 
whether kickbacks can be caused in other ways, 
(3) has cited to no literature, formal or informal, 
concerning how or why kickbacks occur, and (4) pre-
sented no reason to believe that his views of the 
causes of kickbacks have been reviewed or accepted 
by	other	engineers.”	2009	WL	5064548,	at	*5.

•	 The	expert’s	methodology	“resulted	in	‘ruling	in	a	
completely untested cause based’ on his own experi-
ence.” Id.

•	 Thus,	Blum	“used	little,	if	any,	methodology	beyond	
his own intuition” to reach his conclusion that 
bowed	wood	caused	the	accident….	As	a	result,	“his	
conclusion that the workpiece was bowed does not 
survive Daubert scrutiny.” Id.

Buzzerd v. Flagship Carwash of Port St. Lucie
669 F. Supp. 2d 514 (M.D. Pa. 2009)

Factual Summary
Plaintiffs brought an action against a truck leasing com-
pany for alleged permanent cognitive, behavioral, and 
personality problems they allegedly suffered as a result 
of carbon monoxide poisoning while driving a truck 
leased from Defendant. Defendants moved to exclude 
Plaintiffs’ experts from offering testimony that during 
their trip Plaintiffs were exposed to harmful levels of 
carbon monoxide sufficient to cause permanent brain 
injury. The court granted Defendant’s motion.

Key Language
•	 Engineering	expert’s	hypothesis	that	emissions	

entered the vehicle was subject to verification by test-
ing, but the testing did not confirm the hypothe-
sis. “Mr. Meinschein responded to this fact by the 
unsubstantiated assertion that the testing did not 
sufficiently approximate the conditions of the trip. 

All that is left then is Mr. Meinschein’s bald asser-
tion.” 669 F. Supp. 2d at 524.

•	 The	engineering	expert’s	opinion	of	an	unquanti-
fied “understatement” in the test results “is based 
on speculation, and is not the product of a reliable 
methodology.” Id.

•	 The	industrial	hygienist’s	“test	results	simply	do	
not fit the hypothesis to which [he] clings so tena-
ciously….	[The	expert]	devised	and	conducted	his	
own testing protocol, but now essentially disavows 
the results of the testing.” Id. at 527.

•	 “The	existence	of	potential	pathways	is	testable,	
and no expert has done so. It is true that plaintiffs 
need not show the precise levels of carbon monoxide 
present during their trip in order to prevail in this 
case….	There	must,	however,	be	other	evidence	of	
exposure….	In	this	case,	no	such	evidence	exists….	
Therefore, [the opinion] lacks a valid scientific con-
nection	to	the	ultimate	issue….”	Id. at 529.

Henry v. St. Croix Alumina, LLC
2009 WL 982631 (D. V.I. 2009)

Factual Summary
Plaintiffs filed a class action lawsuit alleging inju-
ries and property damage due to exposure to hazard-
ous materials stored and contained by Defendants. 
Defendants moved to exclude the testimony of Plain-
tiffs’ expert witnesses. Court excluded the testimony of 
Plaintiff’s industrial hygienist expert who opined that 
after Hurricane Georges, Plaintiffs were exposed to red 
mud waste, fly ash, and bauxite.

Key Language
•	 “An	expert	must	offer	good	reason	to	think	that	his	

approach produces an accurate estimate using pro-
fessional methods, and this estimate must be test-
able. Someone else using the same data and methods 
must be able to replicate the results.” 2009 WL 
982631,	at	*4	(citing	Zenith Elecs. Corp. v. WH-TV 
Broad. Corp., 395 F.3d 416, 419 (7th Cir. 2005)).

•	 The	expert	“was	not	able	to	quantify	the	mix	of	
bauxite and red mud to which he contends plaintiffs 
were exposed, and instead characterized plaintiffs’ 
exposure to red mud simply as ‘substantial’ and ‘sig-
nificant.’” Id.	at	*6.

•	 “Simply	put,	Mr.	Bock’s	conclusions	as	to	the	nature	
of the material deposited on plaintiffs’ neighbor-
hoods bear no hallmarks of a ‘testable,’ ‘accurate 
estimate.’” Id.

•	 The	chemist	“admitted	that	the	methodology	by	
which he arrived at his ‘preponderance’ figure was a 
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‘simple, back- of- the- envelope kind[ ] of thing’ based 
on	his	observations….	[His]	proffered	conclusions…	
do not appear capable of being tested.” Id.	at	*7.

Giorgini v. Ford Motor Co.
2008 WL 859230 (E.D. Pa. 2008)

Factual Summary
Plaintiffs filed a product liability action alleging that a 
design defect in their truck’s speed deactivation con-
trol switch caused a fire in the truck’s engine, which 
damaged the truck and injured Plaintiff. Defendant 
moved to exclude Plaintiff’s expert evidence. The court 
excluded the expert’s testimony.

Key Language
•	 The	expert’s	theory	“was	not	only	untested	by	[him],	

but has never been tested nor confirmed within a 
reasonably [sic] degree of scientific certainty by [any-
one].”	2008	WL	859230,	at	*12.

•	 Because	the	expert	performed	no	testing,	“a	court	
cannot examine the reliability or general acceptance 
of the testing methodology because it does not exist.” 
Id.

•	 “Where	a	theory	is	novel	and,	thus,	outside	support	
would not exist, some form of testing or verification 
is required to prevent the theory from being ‘opinion 
evidence which is connected to existing data only by 
the ipse dixit of the expert.’” Id.

Pullins v. Stihl Inc.
2006 WL 1390586 (E.D. Pa. 2006)

Factual Summary
Plaintiff brought a product liability action alleging that 
he sustained injuries to his lower left leg while using 
a gasoline powered, hand-held Stihl cut-off machine 
that was designed, manufactured, and distributed by 
Defendant. Plaintiffs retained two experts who opined 
that the machine was defectively designed and caused 
Plaintiff’s injuries. Defendant moved to exclude the tes-
timony of Plaintiff’s expert witnesses.

Key Language
•	 The	expert	“testified	that	he	couldn’t	remember	what	

model machine was used in the second test but that 
it	was	‘irrelevant.’…	Because	this	is	a	case	alleging	
design defect, the model of the machine being tested 
is	manifestly	relevant.”	2006	WL	1390586,	at	*3,	n.3.

•	 “Hoeltzel’s	lack	of	knowledge	about	fundamental	
aspects of his testing method requires the conclu-
sion that his method does not consist of a testable 
hypothesis and, furthermore, is evidence of the hap-

hazard manner in which the tests were conducted.” 
Id.	at	*3.

•	 “His	method	does	not	consist	of	a	testable	hypoth-
esis….	The	method	by	which	[the	expert]	arrived	at	
his theory, reading an owner’s manual and review-
ing twenty minutes of videotape, could not be con-
sidered to be generally accepted, nor does it have any 
relationship to methods which have been established 
as reliable.” Id.	at	*5.

Fourth Circuit

Roche v. Lincoln Prop. Co.
175 F. App’x 597 (4th Cir. Apr. 7, 2006)

Factual Summary
Plaintiffs (apartment tenants) brought suit against 
Defendant (Lincoln Property Company) alleging that 
they developed serious respiratory ailments as a result 
of exposure to toxic mold. To oppose a summary judg-
ment motion by Defendant, Plaintiffs relied on differ-
ential	diagnosis	testimony	from	Dr.	Richard	Bernstein.	
The district court excluded the testimony as unreli-
able	because	Dr.	Bernstein	was	unable	to	determine	
that the particular types of mold found in Plaintiffs’ 
apartment were the specific cause of their upper respi-
ratory ailments. Further, the district court noted that 
Dr.	Bernstein	failed	to	consider	and	exclude	other	non-
mold allergens to which Plaintiffs were sensitive. On 
appeal, the Fourth Circuit concluded upon review of 
the records and arguments of counsel that the district 
court	did	not	abuse	its	discretion	in	excluding	Dr.	Ber-
nstein’s testimony.

Key Language
•	 “While	methodology	of	differential	diagnosis	is	sci-
entifically	valid,	in	this	instance,	Dr.	Bernstein	had	
failed to faithfully apply the methodology to facts. 
First,	Dr.	Bernstein	does	not	rule	in	Aspergillus,	
Cladosporium, and Pencillium as to Mr. Roche be-
cause he was not allergic to these molds. Second, al-
though Mrs. Roche was allergic to Aspergillus, 
Cladosporium,	and	Pencillium,	Dr.	Bernstein’s	reli-
ance on the literature addressing general causation 
is misplaced because the medical literature provides 
no scientific support for specific causation. Third, Dr. 
Bernstein	did	not	test	the	Roches	for	sensitivity	to	
Stachybotrys, and he dismisses the Stachybotrys test 
the Roches had previously undergone as inconclu-
sive. Fourth, the literature upon which he relies pro-
vides no support for his leap from general causation 
to specific causation given the specific molds, the spe-
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cific levels of exposure, and the Roches’ medical his-
tory. Fifth, he fails properly to rule out other allergens 
and to provide any opinion, at his deposition, with 
the requisite degree of medical certainty.” Id.	at	*5

Fifth Circuit

Vandiver v. Ohio River Co.
174 F. App’x 206 (5th Cir. 2006)

Factual Summary
Plaintiff brought suit against the manufacturer of 
barge lids after the barge lids separated, causing him 
to fall fourteen feet. On summary judgment, Plaintiff 
offered testimony from a mechanical engineer who tes-
tified that the lids were defectively designed. Plaintiff 
also offered testimony from a human factors expert on 
warnings. The district judge excluded their testimony 
and awarded judgment to the manufacturer as neither 
expert performed adequate tests to validate their testi-
mony. On appeal, the Fifth Circuit affirmed the district 
court ruling.

Key Language
•	 “Dr.	Sparks	concluded	that	the	barge	was	defec-

tively designed because, inter alia, the latches were 
placed on top of the lids rather than on the sides. Dr. 
Sparks, however, had not tested his proposed alter-
native design in order to determine whether, to a 
reasonable	probability,	it	‘would	have…	prevented	
the harm without impairing the utility, usefulness, 
practicality or desirability of the product to users or 
consumers,’ as is required under Mississippi law.” Id. 
at	*2	(citations	omitted).

•	 “Dr.	Sparks	also	opined	that	the	latching	mechanisms	
failed; however, Dr. Sparks based his conclusions in 
part on observations of the barge almost four years 
after the accident, and the Vandivers failed to show 
that the barge was in substantially the same condi-
tion. Therefore, Dr. Spark’s opinions as to whether the 
barge was defectively designed and whether the latch 
failure caused the accident were not reliable, and the 
district court did not abuse its discretion in excluding 
his testimony.” Id. (citations omitted).

•	 “[The	human	factors	expert]	offered	his	conclusory	
opinion that the failure to warn caused the acci-
dent; however, he acknowledged that testing would 
be required to determine the effectiveness of his pro-
posed warnings and that he had not done such test-
ing.” Id.

Sixth Circuit

Rolen v. Hansen Beverage Co.
193 F. App’x 468 (6th Cir. 2006)

Factual Summary
Consumer of a juice product, with his spouse, sued the 
manufacturer, alleging that the product had caused seri-
ous stomach problems. In support of their claims against 
the manufacturer, Plaintiffs offered the testimony of a 
physician. Without testing the carton from which Plain-
tiff drank the juice, the physician testified that Plaintiff’s 
injuries were caused by food poisoning from the juice 
product. The district court granted summary judgment 
for the manufacturer, and Plaintiffs appealed.

Key Language
•	 Three	and	a	half	weeks	after	the	incident,	the	phy-

sician “conducted a physical examination that was 
‘basically	normal.’	”	2006	WL	2441006,	at	*2.

•	 The	expert’s	“examination	and	testing	of	Rolen	
turned up nothing abnormal. [His] review of infor-
mation from an upper GI endoscopy, which had evi-
dently been conducted by someone else, revealed 
some gastritis that [the expert] stated ‘may have been 
related	to	his	recent	event	with	the	Juice	Blast,’	but	
with no supporting reasoning or methodology. That 
analysis is a slender reed to grasp in attempting to 
show causation.” Id. at	*5.

•	 The	expert	stated	“that	it	would	have	been	‘very	rea-
sonable’	to	test	Juice	Blast	from	the	same	lot	as	that	
of the product Rolen had consumed, and subse-
quently reiterated that he would have liked to have 
made sure that ‘there weren’t problems with the 
same	batch.’	But	he	then	stated	that	any	test	of	juice	
product from the same lot that turned up nega-
tive—as the testing ordered by Hansen did—would 
not have changed his opinion, stating that he would 
‘have to see the actual bottle that he ingested tested, 
if possible.’ [The expert] seemed to indicate that he 
asked Rolen for the carton from which Rolen drank, 
or another carton from the package, or at least infor-
mation from the testing of either, but did not obtain 
it. Rolen’s account, however, is that he asked [the 
expert] to test the specific container in question but 
that [the expert] declined, instead referring Rolen 
elsewhere.” Id.	at	*6.

Seventh Circuit

Winters v. Fru-Con Inc.
498 F.3d 734 (7th Cir. 2007)
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Factual Summary
Plaintiff brought a claim against the company that 
installed a valve in a cake- mixing machine at the plant 
where he worked. Defendant moved to exclude the tes-
timony of Plaintiff’s forensic engineer who was pre-
pared to testify that a joint was defectively designed. 
The Seventh Circuit affirmed the magistrate judge’s 
order granting the motion.

Key Language
•	 “‘In	alternative	design	cases,	we	have	consistently	

recognized the importance of testing the alterna-
tive design’ as a factor that the district court should 
consider in evaluating the reliability of the proposed 
expert testimony.” 498 F.3d at 742.

•	 “Testing	an	alternative	design	can	assist	a	proposed	
expert in considering: (1) the alternative’s compat-
ibility with existing systems, (2) relative efficiency 
of the current versus alternative design, (3) short 
and long term maintenance costs for the alternative 
design, (4) ability of the proposed purchaser to ser-
vice and maintain the alternative design, (5) cost of 
installing the alternative design, and (6) change in 
cost to the machine.” Id.

•	 “Although	testing	an	alternative	design	will	likely	be	
advantageous in demonstrating that the proposed 
expert’s testimony is reliable, we have not mandated 
alternative design testing as ‘an absolute prerequisite 
to the admission of expert testimony’ because the 
Daubert inquiry is a ‘flexible inquiry’.” Id.

•	 “The	proposed	experts	both	failed	to	test	their	alter-
native designs and also failed to utilize any other 
method of research to compensate for their lack of 
alternative testing.” Id. at 743.

Kelly v. Ill. Cent. R. Co.
2010 WL 271959 (C.D. Ill. Jan. 12, 2010)

Factual Summary
Plaintiff, a railroad conductor, filed a suit against his 
employer, claiming work- related injuries to, among 
other areas, his neck, back, and knees. Defendant 
sought to bar the testimony of three Plaintiff’s experts. 
Although the outcome on these motions was mixed, 
the court iterated that, for each expert, the failure to 
perform testing was not fatal.

Key Language
•	 “The	thrust	of	[Defendant’s]	argument	is	that	since	

Kress did not conduct his own case- specific testing 
to	Kelly’s	methods	in	performing	his	job…	his	opin-
ion is unreliable. However, this argument if taken 
to its logical conclusion would require an expert 

to become involved and study how a plaintiff per-
formed	his	job	while	still	employed…	which	is	prac-
tically	unworkable….	This	Court	does	not	believe	
that Daubert requires this kind of result.” 2010 WL 
271959,	at	*10.

•	 “While	the	Court	rejects	[Defendant’s]	suggestion	that	
Dr. Schoedinger necessarily had to employ some kind 
of testable or repeatable method in order to render an 
expert opinion of causation, Rule 702 requires that his 
opinion	be	based	upon	sufficient	facts	or	data…	[and]	
the record reveals that this factual foundation was 
woefully inadequate in this case.” Id.	at	*13.

•	 “Again,	the	Court	rejects	[Defendant’s]	argument	
that Dr. McMullin’s testimony must necessarily fail 
for lack of case- specific testing or measurement, yet 
like the opinions of Dr. Schoedinger, his opinions 
regarding causation are unreliable for the same lack 
of	factual	foundation….”	Id.	at	*15.

Srail v. Village of Lisle
249 F.R.D. 544 (N.D. Ill. 2008)

Factual Summary
Residents of an unincorporated subdivision filed 
against a village, claiming that it failed to provide ade-
quate water pressure for firefighting in their children’s 
school. Defendants sought to exclude expert testimony 
regarding water pressure at certain hydrant functions.

Key Language
•	 “The	fact	that	he	is	not	a	registered	engineer	argu-

ably may affect the weight a fact finder ultimately 
gives his testimony, but it does not preclude him 
from testifying as to the results and conclusions he 
drew from the fire flow tests that he performed.” 249 
F.R.D. at 561.

•	 “His	conclusion—that	the	IAWC	water	system	is	in-
adequate for fighting fires—has been verified through 
testing	of	twelve	pairs	of	hydrants….”	Id. at 562.

Coachmen Indus. v. Kemlite
2008 WL 4858385 (N.D. Ind. Nov. 10, 2008)

Factual Summary
Manufacturer of recreational vehicles filed a claim 
against one of its component manufacturers. Plain-
tiff claimed that a defect in the Recreational Vehicle 
Filon panels caused surface distortion on the finished 
exterior sidewalls of a finished RV. Defendant moved 
to exclude, among others, Plaintiff’s experts in chem-
ical engineering and materials engineering. The court 
denied the motion with respect to these two witnesses.



136 ❖ The Daubert Compendium ❖ 2011

Key Language
•	 “It	is	clear	that	Dr.	Hanks	engaged	in	numerous	sci-

entific tests in search of potential causal factors for 
the	distortions	at	issue.”	2008	WL	4858385,	at	*8.

•	 “While	Kemlite’s	argument	[that	Dr.	Hanks	should	
have performed follow- up testing] may be persuasive 
as to the weight that should be afforded to [his] testi-
mony, it is too narrowly focused to support a conclu-
sion that [he] failed to test his theory.” Id.	at	*9.

•	 “While	it	is	relevant	and	potentially	damaging	to	
the integrity of Dr. Armstrong’s ultimate conclu-
sion, the fact that Dr. Armstrong did not test the spe-
cific product at issue and did not test actual sidewalls 
from the field does not diminish that Dr. Armstrong 
tested his theory in accordance with scientific princi-
ples.” Id.	at	*12.

•	 “As	such,	Coachmen’s	concerns,	while	relevant	for	
cross examination purposes at trial, should not pre-
vent Dr. Armstrong from testifying as an expert.” Id.

Stallings v. Black & Decker Corp.
2008 WL 4530695 (S.D. Ill. Oct. 7, 2008)

Factual Summary
Decedent’s representatives filed a claim against the 
manufacturer of a circular saw, alleging the saw kicked 
back and fatally cut the decedent’s throat. Defendant 
moved to exclude the testimony of Plaintiff’s expert, 
who was prepared to testify that the saw was defec-
tively designed because it lacked a certain safety fea-
ture. The district court granted the motion.

Key Language
•	 “[The	expert’s]	‘feel	test’	lacked	the	standards	and	

controls that are the hallmark of scientific testing.” 
2008	WL	4530695,	at	*10.

•	 “As	Johnson	testified,	designing	a	test	that	included	
such standards and controls was possible but was too 
expensive and time- consuming to be done for this 
case. Johnson’s reliance on a test without scientific 
standards and controls is further suspect because he 
had already issued a groundless report concluding 
that a riving knife would not impair the performance 
of the saw. His desire to confirm that conclusion in a 
test that relied on subjective factors may have affected 
his perception of the test results.” Id.

•	 “The	Court	first	notes	that	Johnson	formed	his	Octo-
ber 29, 2007 opinion without doing any actual 
tests—much less ones that simulated the actual acci-
dent—and without even knowing the relevant mea-
surements necessary to his reenactment.” Id. at 12.

Superior Aluminum Alloys LLC v. U.S. Fire Ins. Co.
2007 WL 1850860 (N.D. Ind. Jun. 25, 2007)

Factual Summary
Plaintiffs brought a claim against its insurance com-
pany for failure to cover a claim following an industrial 
accident. Defendant retained the services of a materials 
engineer to investigate the cause of the accident. Plain-
tiffs moved to exclude the expert, and the district court 
denied the motion.

Key Language
•	 “The	mere	fact	that	no	testing	was	done	is	not	an	

automatic bar to the admissibility of an expert opin-
ion. The Seventh Circuit has stated that while testing 
is	often	important…	testing	is	not	‘an	absolute	pre-
requisite to the admissibility of expert testimony’.” 
2007	WL	1850860,	at	*9.

•	 “The	key	inquiry	is	whether	the	expert	witness	
‘adhere[s] to the same standards of intellectual rigor 
that are demanded in their professional work.” Id.

•	 The	expert	“explains	that	he	did	not	need	to	complete	
testing because he already knows the chemical reac-
tions that take place when bricks come into contact 
with molten aluminum, aluminum additives, and al-
loy additives in a high temperature environment, due 
to his knowledge in the areas of physics, chemistry, 
material science, and metallurgy, and his experience 
in testing and analyzing high temperature materi-
als	in	high	temperature	applications….	‘Experts	of	all	
kinds tie observations to conclusions through the use 
of what Judge Learned Hand called “general truths 
derived	from…	specialized	experience.”	’	”	Id.

Gaskin v. Sharp Elecs. Corp.
2007 WL 2572397 (N.D. Ind. Aug. 31, 2007)

Factual Summary
Plaintiffs brought a claim against a television man-
ufacturer, alleging that a defectively manufactured 
and designed television caused a fatal fire. Defendant 
moved to exclude the testimony of Plaintiff’s experts in 
fire investigation and electrical engineering. The court 
granted the motion with respect to the electrical engi-
neer, but denied it with respect to the fire investigator.

Key Language
•	 “In	this	case,	the	Court	is	unsure	what	type	of	phys-

ical testing, if any, Shand, a cause and origin expert, 
would have conducted. Determining the general ori-
gin of a fire, as Shand has done, is not susceptible to 
testing, and yet, it does constitute generally accepted 
practice as a method for fire investigators to analyze 
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the origin of a fire. The key inquiry is, whether test-
ing is done or not, whether the expert is testifying 
with the ‘same standards of intellectual rigor that 
are demanded in their professional work’.” 2007 WL 
2572397,	at	*6.

•	 “It	is	undisputed	that	Dyl	conducted	no	physical	
tests on the television remains (which were largely 
destroyed in the fire) or on any exemplar television.” 
Id.	at	*7.

•	 “Dyl	admits	that	he	conducted	no	physical	scientific	
tests or experiments to verify his hypothesis.” Id.

•	 “Although	Dyl	did	perform	some	deductive	reasoning	
to support his hypothesis in this case, this Court is 
troubled that Dyl did not conduct any scientific tests 
or	experiments	to	bolster	his	theory….”	Id.	at	*8.

Shawgo v. Gen. Motors Corp.
2007 WL 2301315 (S.D. Ill. Aug. 9, 2007)

Factual Summary
Plaintiff filed a claim against an automobile manufac-
turer, alleging that the seat belt in his automobile was 
unreasonably dangerous. Plaintiff claimed that Defen-
dant designed the seat belt in a way that it would not 
restrain a passenger in a collision. Plaintiff offered the 
expert testimony of an automotive engineer who was 
prepared to testify that the lap belt was defectively 
designed. Defendant moved to exclude the testimony, 
and the district court granted the motion.

Key Language
•	 “Dr.	Khadilkar’s	opinion	that	the	belt	had	a	tendency	

to ‘false latch’ is not supported by any data, and his 
methodology	is	suspect.”	2007	WL	2301315,	at	*4.

•	 “He	did	not	record	how	many	times	he	did	the	test,	
he was unable to repeat the testing, and even his rec-
ollections	of	what	he	did	are	sketchy….	His	testing	
does not appear to be representative of actual use of 
a seat belt, and he did not measure the maximum 
force of separation as dictated by Federal Motor 
Vehicle	Safety	Standard[s]….”	Id.

•	 “Dr.	Khadilkar’s	opinions	are	nothing	more	than	sub-
jective belief and unsupported conjecture that fail to 
rise to the level of reliability required under the stan-
dards set forth in Daubert and its progeny.” Id.

Aldridge v. Forest River, Inc.
2007 WL 6925693 (N.D. Ill. Dec. 11, 2007)

Factual Summary
Plaintiff alleged that she was injured when the step 
controller of her RV retracted and filed claims against 

the manufacturer of the RV and the controller. Defen-
dant moved to bar the testimony of Plaintiff’s expert, 
who was prepared to testify that, among other things, a 
safer alternative design existed. The court granted the 
motion with respect to this specific testimony.

Key Language
•	 “The	testing	of	an	alternative	product	design	is	

important in evaluating the reliability of the pro-
posed	expert	testimony.”	2007	WL	6925693,	at	*3.

•	 “The	testimony	nevertheless	may	be	reliable,	despite	
a lack of testing, where the expert has adhered to the 
standards of intellectual rigor demanded in his pro-
fession….”	Id.	at	*3.

•	 “The	testimony	is	not	reliable,	however,	if	no	other	
method is used to compensate for the failure to test.” 
Id.

•	 “Here,	[the	expert]	neither	designed	nor	tested	an	
alternative step controller. He did not propose the 
degree to which the step controller should be insu-
lated from electronic noise nor explain how to 
achieve increased insulation. In fact, Des Jardins 
concedes that he is incapable of designing such a 
product.” Id.

Troutner v. Marten Trans. Ltd.
2006 WL 3523542 (N.D. Ind. Dec. 5, 2006)

Factual Summary
Plaintiff alleged he was injured when a grab bar failed 
on his tractor trailer, causing him to fall. He filed a 
claim against the company for which he worked as an 
independent contractor. Defendant moved to exclude 
the testimony of Plaintiff’s expert, who was prepared to 
testify that the bar was defectively designed. The dis-
trict court granted the motion.

Key Language
•	 “[W]hile	it	appears	to	the	Court	that	Brusso	relied	on	

his experience and training, he also applied scientific 
methodology in his inspection of the trailer door 
and	visual	examination	of	the	failed	grab	bar….”	
2006	WL	3523542,	at	*5.

•	 “[T]he	main	crux	of	the	Defendant’s	Motion	is	not	
based	on	the	fact	that	Brusso	failed	to	conduct	any	
scientific	tests,	but	on	the	fact	that	Brusso	failed	to	
conduct enough scientific tests.” Id.	at	*6.

•	 “The	Court	notes,	once	again,	that	Brusso’s	decision	
to use one form of scientific methodology (nonde-
structive testing) as opposed to another (destruc-
tive testing) goes to the expert’s credibility, not the 
admissibility of his testimony.” Id.
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Mich. Millers Mut. Ins. v. Hamilton 
Beach/Proctor Silex, Inc.
2006 WL 897790 (E.D. Wis. Apr. 6, 2006)

Factual Summary
Insurer brought a cause of action against the manu-
facturer of a coffee maker, alleging that the appliance 
started a fire at its insured’s mill. Defendant moved to 
exclude the testimony of Plaintiff’s fire investigator, 
who was prepared to testify that a “thermal runaway” 
in the appliance caused the fire. The district court 
denied the motion.

Key Language
•	 “In	contrast	[to	Chapman],	in	this	case	the	thermal	

runaway theory is well known in the community 
and, as the plaintiffs point out, was even the cause of 
a product recall for the defendant, albeit in different 
circumstances.”	2006	WL	897790,	at	*2.

•	 “[In	contrast	to	Kirstein,]	the	theory	of	causation	is	
not particularly novel, and it does not depend on the 
testing	of	a	hypothesis…	that	could	easily	be	accom-
plished.” Id.

•	 “Under	the	facts	of	this	case,	I	do	not	view	the	
expert’s failure to conduct tests as posing a barrier to 
his testimony.” Id.	at	*3.

State Farm Fire & Cas. Co. v. Toshiba 
Am. Consumer Prods., Inc.
2006 WL 897781 (E.D. Wis. Mar. 31, 2006)

Factual Summary
Plaintiff insurer sought to hold the manufacturer of a 
television set liable for a fire it allegedly caused. Plain-
tiff offered the testimony of an electrical engineer, who 
was prepared to testify that a defect in the appliance 
caused the fire. Defendant moved to exclude the testi-
mony, and the court denied the motion.

Key Language
•	 “If	Toshiba	is	claiming	that	Hansen	completely	dis-

regarded the proposed NFPA steps, it would have 
to assert that Hansen’s x- raying the television set 
and performing destructive testing on the televi-
sion set’s main circuit board are properly character-
ized as only ‘observations.’ These activities, however, 
do qualify as some type of testing. The facts before 
the Court also reveal that Hansen collected and ana-
lyzed evidence from the fire scene. Ostensibly, Han-
sen followed the scientific method in some measure.” 
2006	WL	897781,	at	*7.

•	 “Whether	Toshiba	thinks	Hansen	should	have	done	

more in his investigation is not necessarily germane to 
the present inquiry.” Id.	at	*8.

Loeffel Steel Prods., Inc. v. Delta Brands, Inc.
372 F. Supp. 2d 1104 (N.D. Ill. 2005)

Factual Summary
Plaintiff purchased an industrial machine from Defen-
dant and filed claims asserting several theories of lia-
bility when it allegedly failed to perform as specified. 
Defendant moved to exclude the testimony of Plaintiff’s 
expert, who observed the machine operate at Plaintiff’s 
business. The court denied the motion.

Key Language
•	 “DBI’s	insistence on rigid compliance with the 

Daubert factors is at odds with the non- mandatory 
nature of those factors, the ‘considerable leeway’ 
courts have in deciding in a particular case how to 
determine reliability, and the fact that those fac-
tors may have no relevance in particular cases.” 372 
F. Supp. 2d at 1116.

•	 “While	there	may	be	a	meaningful	distinction	
between ‘personal observation’ and ‘test’ under other 
circumstances, in this case, Mr. Toczyl’s observation 
of production runs was a perfectly acceptable way to 
‘test’ the performance of the Line.” Id.

•	 “In	that	way,	Mr.	Toczyl	could	gain	a	general	per-
spective of the performance of various components 
of the Line without interruption to take measure-
ments at specific points in the Line himself. The goal, 
after	all,	was	to	determine	whether	DBI’s	machine	
could perform under ordinary working conditions, 
not on a sporadic basis while runs were interrupted 
for Mr. Toczyl to take measurements and readings at 
various points in the Line.” Id. at 1116 n.15.

•	 “The	8-hour	production	run	observed	by	Mr.	Toczyl	
was	itself	the	‘test….’	[T]ests	could	have	been	per-
formed to determine the exact cause of certain prob-
lems the Line was experiencing[; however,] this is 
not a product liability case in which exact causes and 
alternative designs play an indispensable role.” Id. at 
1117–18 & n.17.

Eighth Circuit

Presley v. Lakewood Eng’g & Mfg. Co.
553 F.3d 638 (8th Cir. 2009)

Factual Summary
Plaintiffs claimed that a heater manufactured by 
Defendant caused a fire in their home. Defendant 
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sought to exclude the testimony of Plaintiff’s expert 
in fire causation. The expert was prepared to testify 
that Defendant’s heater caused the fire based on per-
sonal observation, metallurgic testing, and flammabil-
ity testing. The expert admitted that he arrived at his 
conclusion via a “piecemeal” approach and that the fire 
events could not be replicated in a laboratory setting. 
The Eighth Circuit affirmed the district court’s order 
excluding the testimony.

Key Language
•	 “Fireman’s Fund does not establish a bright line rule 

for testing in fire cases. In certain circumstances, a 
fire expert can offer a reliable opinion based upon 
specific observation and expertise.” 553 F.3d at 644.

•	 “Although	the	district	court	noted	Arms’s	testimony	
regarding his lack of testing, mere reference to this 
testimony does not establish the district court was 
requiring Arms to test. Instead, the court properly 
weighed Arms’s lack of testing in assessing the reli-
ability of Arms’s opinions.” Id. at 645.

Polski v. Quigley Corp.
538 F.3d 836 (8th Cir. 2008)

Factual Summary
Plaintiffs brought an action against the manufacturer 
of a nasal spray, claiming that they suffered perma-
nent damage to their senses of smell and taste after 
using the product. Defendant moved to exclude the 
testimony of Plaintiffs’ expert in otolaryngology, who 
was prepared to testify that the zinc glucomate in the 
product damaged Plaintiffs’ olfactory epithelium. 
The Eighth Circuit affirmed the district court’s order 
excluding the testimony.

Key Language
•	 “Albeit	conceivable	that	Quigley’s	spray	bottle	could	

expel some quantity of the medication the full dis-
tance in the nasal passage to the olfactory epithe-
lium, Dr. Jafek never tested this theory—nor did 
anyone else.” 538 F.3d at 839.

•	 “The	Polskis	admit	that	Dr.	Jafek	had	not	scientifi-
cally	tested	this	theory….	[T]he	Polskis	assert	that	
such testing could not ethically be conducted on live 
humans[;]…	[H]owever,	Dr.	Jafek’s	theory	could	have	
easily and ethically been tested by placing a sub-
stance with similar dispersal qualities to Cold-Eeze 
but lacking zinc or any other potential toxin into a 
Cold-Eeze bottle and administering the substance to 
participants as directed by Cold-Eeze’s instructions. 
Following such an experiment, participants could be 

examined to determine whether the administered 
substance actually came into contact with the olfac-
tory epithelium.” Id. at 840.

Pro Serv. Auto. LLC v. Lenan Corp.
463 F.3d 1210 (8th Cir. 2006)

Factual Summary
Plaintiffs alleged that a defective waste oil heater caused 
a fire in their automotive garage. The expert was pre-
pared to testify that a hole in the heater caused the de-
vice to start the fire. Defendants moved to exclude the 
testimony of Plaintiffs’ expert in chemical engineering 
and heating equipment. The Eighth Circuit affirmed the 
district court’s order barring the testimony.

Key Language
•	 “Bullerdiek	provided	no	testing	or	other	engineering	

analysis to support his causation opinion.” 463 F.3d 
at 1215.

•	 “He	provided	no	testing	or	mathematical	analysis	
to quantify, even as a rough estimate, [his causation 
theory].” Id.

•	 “In	lieu	of	any	analysis	or	testing…	Bullerdiek	
offered only vague theorizing based upon general 
principles.” Id. at 1215–16.

Fireman’s Fund Ins. Co. v. Canon U.S.A., Inc.
394 F.3d 1054 (8th Cir. 2005)

Factual Summary
Plaintiffs alleged that a defectively designed copier 
manufactured by Defendant caused a fire that dam-
aged four stores, destroying one. Plaintiffs’ fire causa-
tion experts subjected the copier to detailed inspections 
and determined that a component of the copier caused 
the fire. When confronted with Defendants’ rebuttal ev-
idence, however, they introduced an alternate theory. 
The Eighth Circuit affirmed the district court’s order 
excluding the experts’ testimony.

Key Language
•	 “NFPA	921	requires	that	hypotheses	of	fire	origin	

must be carefully examined against empirical data 
obtained from fire scene analysis and appropriate 
testing. The district court did not abuse its discretion 
in concluding that Anderson and Wald did not apply 
this standard reliably to the facts of the case.” 394 
F.3d at 1058.

•	 “[T]he	experimental	testing	performed	by	Anderson	
and Wald produced no evidence that inadequate fuse 
protection	in	the	copier	was	a	but-for	cause	of	the…	
fire.” Id. at 1062.
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Johnson v. Avco Corp.
2010 WL 1329361 (E.D. Mo. Apr. 6, 2010)

Factual Summary
Decedents’ personal representatives brought a claim 
against an aircraft manufacturer following an accident. 
Plaintiffs’ expert was prepared to testify that engine 
vibrations created a hole in a fuel line, which caused an 
in-flight fire. The court denied Defendant’s motion to 
exclude the testimony based on his failure to perform 
certain tests.

Key Language
•	 “Unlike	the	expert	in	Polski who failed to per-

form any testing, McSwain performed several tests 
to	determine	the	cause	of	the	airplane	accident….	
McSwain’s failure to perform the tests preferred by 
the defendants is not a basis to exclude his opinions.” 
2010	WL	1329361,	at	*3.

Chism v. CNH Am. LLC
2009 WL 890524 (E.D. Ark. Mar. 30, 2009)

Factual Summary
Plaintiff brought an action against the manufacturer of 
a bailing machine after his arm was injured. Plaintiff 
climbed on the baler to remove loose debris, and his 
arm became entangled in the machinery. Defendants 
moved to exclude the testimony of, among others, 
Plaintiff’s experts in agricultural and mechanical engi-
neering. These experts were prepared to testify that the 
lack of certain safety features rendered the baler defec-
tively designed. The district court denied the motion.

Key Language
•	 “Dr.	Krutz’s	testimony	does	not	rely	solely	on…	

litigation- related testing. He has also observed similar 
guards on similar machines built by other manufac-
turers, and he has based his testimony on the AASE 
and ANSI standards, which are generally accepted in 
the engineering community. That his testing was per-
formed by a farmer who sued CNH and in connection 
with that litigation is fodder for cross examination, 
not grounds for excluding Dr. Krutz’s testimony alto-
gether.”	2009	WL	890524,	at	*3.

•	 “Although	Sevart	has	not	tested	his	emergency	stop	
system on a New Holland Model 648 hay baler, he 
has tested it on similar hay balers, including two 
manufactured by New Holland. CNH does not point 
to any differences between these other hay balers 
and the New Holland Model 648 that would render 
the testing done on the other models inapplicable to 
the Model 648.” Id.	at	*5.

Cramer v. Maren Eng’g Corp.
2009 WL 3434102 (E.D. Mo. Oct. 19, 2009)

Factual Summary
Plaintiff brought an action against the manufacturer of 
a bailing machine after he sustained injuries at work. 
Plaintiff slipped and fell onto the machine’s conveyor 
belt, and his leg became trapped in the discharge door, 
breaking his ankle. Defendant moved to exclude Plain-
tiff’s expert in mechanical engineering, who was pre-
pared to testify that the baler was defectively designed 
due to the absence of several safety features. The dis-
trict court granted the motion.

Key Language
•	 “The	expert’s	opinion	must	contain	some	proof	
of	its	reliability….	Simply	put,	an	expert	propos-
ing safety modifications must demonstrate, by some 
means, that the proposed features would protect the 
machine’s operators, while not interfering with the 
machine’s	utility….	An	expert	may	be	able	to	satisfy	
this	requirement	by…	testing	the	proposed	safety	
device….”	2009	WL	3434102,	at	*3.

•	 “[The	expert]	has	not	tested	his	theories,	provided	
drawings or designs of his proposals, submitted rel-
evant studies, or noted existing machinery incorpo-
rating his proposals.” Id.	at	*6.

Shaffer v. Amada Am. Inc.
335 F. Supp. 2d 992 (E.D. Mo. 2003)

Factual Summary
Plaintiff, a service engineer, alleged he was injured in 
an accident involving a press brake machine manu-
factured by Defendant. Plaintiff alleged the machine 
had a defective design, which caused his injury. Plain-
tiff’s expert was prepared to testify that several alter-
native designs would have made the press brake safer 
and would have prevented Plaintiff’s injuries. The court 
excluded his opinions.

Key Language
•	 “Dr.	Amirouche	has	not	designed	or	tested	the	

devices he claims would have prevented Mr. Shaffer’s 
accident. He has not even sketched any of these pos-
sible alternative designs.” 335 F. Supp. 2d at 995.

•	 “He	did	not	test	his	theories	to	see	whether	the	gen-
eral safety measures he proposes would actually 
work on the RG5020LD without altering the purpose 
for	which	the	machine	is	used….”	Id. at 996.
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Ninth Circuit

Cooper v. Brown
510 F.3d 870 (9th Cir. 2007)

Factual Summary
Convicted murderer filed his third petition for a writ of 
habeas corpus since receiving a sentence of death. He 
claimed that the district court abused its discretion by 
excluding	expert	testimony	from	Dr.	Ballard,	an	expert	
in testing for EDTA (a preservative agent). He claimed 
that EDTA testing helped prove that a t-shirt found at 
the crime scene had been contaminated or tampered 
with to test positive for his blood. However, the EDTA 
levels of the stain did not differ significantly from other 
areas of the t-shirt, there were no standard EDTA lev-
els against which test results could be compared, and 
only	one	other	court	had	admitted	Dr.	Ballard’s	testi-
mony and test results. The Ninth Circuit held that both 
the expert’s testimony and the EDTA test results were 
not admissible under the Daubert standard.

Key Language
•	 The	claim	that	the	“Court’s	only	inquiry	under	

Daubert is	whether…	testing	would	‘assist’	the	
trier	of	fact	in	resolving	the	ultimate	issue…	
grossly understates the level of scrutiny required by 
Daubert, which compels the Court to look beyond 
whether expert testimony can merely ‘assist’ the 
trier of fact, and confirm that the expert uses a reli-
able and scientifically valid method.” 510 F.3d at 943.

•	 “Having	Dr.	Ballard	as	the	only	scientist	willing	to	
perform the proposed EDTA testing indicates that 
not only has his methodology not been tested or sub-
ject to peer review, it is an indication that his meth-
odology is not generally accepted and not reliable 
under Daubert.” Id. at 946.

In re REMEC Inc. Secs. Litig.
2010 WL 1676741 (S.D. Cal. Apr. 21, 2010)

Factual Summary
Plaintiffs in consolidated securities fraud cases accused 
Defendants of materially overstating their financial 
results and engaging in deceptive accounting practices. 
Plaintiffs sought to use an expert witness whose the-
ory and statistical analysis theory concluded that each 
of the Defendant’s corrective disclosures resulted in a 
decline in the stock price that could not be attributed 
to factors other than the company’s fraud and mis-
representations regarding its true financial condition. 
The court found that the model had not been prop-

erly tested to eliminate other possible explanations, as 
the expert failed to test for multicollinearity and auto-
correlation, and hence the testimony and expert were 
not admissible under Daubert standards. The Court 
granted Defendants’ objections to the expert’s dec-
larations, the motion to strike him as an expert, and 
granted Defendants summary judgment.

Key Language
•	 “Where	significant	variables	that	are	quantifiable	are	

omitted from a regression analysis, the study may 
become so incomplete that it is inadmissible as irrel-
evant	and	unreliable.”	2010	WL	1676741,	at	*58	(cita-
tion omitted).

•	 “Because	the	burden	of	proving	helpfulness	and	rel-
evance rests on the proponent of a regression analy-
sis, it is the proponent who must establish that other 
major factors have been accounted for in a regression 
analysis.” Id.

Rodriguez v. Gen. Dynamics 
Armament & Tech. Prods., Inc.
2010 WL 932364 (D. Haw. Mar. 11, 2010)

Factual Summary
Plaintiffs sued alleging negligence, strict liability, and 
res ipsa loquitur for a mortar cartridge that exploded 
unexpectedly and killed their relatives. Defendant 
contractor moved to exclude expert witness testi-
mony on grounds that it did not meet Daubert stan-
dard. The court found the evidence reliable under 
Daubert and denied Defendant’s motion to exclude, 
finding that testing was not necessary in this particu-
lar circumstance.

Key Language
•	 “Testing	of	the	opinion	of	any	expert	in	this	case…	

[is] hampered by the destruction of the mortar in 
question. To complicate matters, the Army has 
exclusive possession of the remaining mortars. 
Under these circumstances, an expert may reason-
ably	base	an	opinion	…	on	theoretical	possibilities	or	
on	previous	experience.”	2010	WL	932364,	at	*9.

•	 Again,	acknowledging	the	special	circumstances	
in the case, the Court explained they were “equally 
unpersuaded by [the] argument that [the expert’s] 
opinions should be excluded because he did not con-
duct independent research and instead developed his 
opinions expressly for this case.” Id. at 10.

Thompson v. Whirlpool Corp.
2008 WL 2063549 (W.D. Wash. 2008)
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Factual Summary
Plaintiffs sued refrigerator manufacturer for a house 
fire that they believe started in their refrigerator. They 
sought to use a qualified fire investigator as an expert 
witness to prove the fire originated from problems with 
the refrigerator. The court found the expert’s testimony 
based on personal knowledge of electrical problems 
and investigating the area of the fire after the fact was 
admissible under Daubert. However, the court prohib-
ited the expert from using the company’s recall notice 
for other refrigerators as part of his testimony.

Key Language
•	 “In	light	of	the	circumstances	of	this	case,	Defen-
dant’s	complaints	about	Barovsky’s	failure	to	test	
are more properly considered by the jury in weigh-
ing his testimony, rather than providing the basis 
for disqualification. As Defendant acknowledges, the 
failure to test does not automatically render expert 
testimony regarding the origin and cause of fires 
inadmissible.	2008	WL	2063549,	at	*5.

•	 “The	Daubert factors and scientific methodology re-
quire that an opinion be testable, not that it necessar-
ily be tested. While the plaintiffs place themselves at 
risk of strong cross- examination, the underlying ex-
planation is not flawed for failure to test an explana-
tion.”	2008	WL	2063549,	at	*5	(quoting	Martin v. Shell 
Oil Co., 180 F. Supp. 2d 313, 319 (D. Conn. 2002)).

United States v. Diaz
2006 WL 3512032 (N.D. Cal. 2006)

Factual Summary
Defendants in a criminal street gang prosecution 
attempted to exclude the government’s narcotics iden-
tification expert witnesses, claiming their tests did not 
meet Daubert standards. The Court found the tests 
reliable, noting that the techniques used by the crime 
lab	had	been	“used	and	‘tested’	by…	analysts	daily,”	
“have been tested for decades,” and “can be retested.” 
The Court allowed testimony on both the narcotics and 
marijuana identification, but restricted the testimony 
only to bags that had actually been tested and none of 
the other suspected bags.

Key Language
•	 “The	laws	of	chemistry	are	immutable.	It	is	true	
that…	the	San	Francisco	Police	Department	Crime	
Lab is still relying on the state of the art as of the 
1970s.	But	the	science	was	good	then.	It	is	still	good,	
the scientific principles being fixed.” 2006 WL 
3512032,	at	*1.

•	 “The	techniques	used	by	the	SFPD	Crime	Lab	con-
tinue to be used and ‘tested’ by SFPD analysts 
daily….	[T]he	identification	of	cocaine	using	[SFPD	
tests] has been practiced for decades.” Id.	at	*5.

•	 “[T]hese	methods	[for	testing	marijuana]	employed	
by the SFPD Crime Lab can be and have been tested 
for decades.” Id.	at	*10.

•	 The	Court	explained	that	just	because	new	technol-
ogies emerge, “[i]t does not follow, however, that the 
old art has been subtracted from the realm of the 
reliable.” Id.	at	*15.

United States ex rel. Poong Lim/Pert Joint 
Venture v. Dick Pacific/Ghemm Joint Venture
2006 WL 5230015 (D. Alaska Mar. 2, 2006)

Factual Summary
Plaintiff brought suit against a contractor for breach 
of subcontract in which Plaintiff provided Defen-
dant with building materials, but was not paid accord-
ing to the subcontract. Defendant also claimed breach 
of subcontract by Plaintiff. Defendant had two expert 
witnesses who were to provide testimony on the qual-
ity and cost of Plaintiff’s work and materials. Plaintiff 
sought to exclude the testimony under Daubert, claim-
ing that they were not experts in the necessary fields 
and that there were problems with their methodolo-
gies. The court denied the motions for exclusion, find-
ing the expert witness testimony admissible.

Key Language
•	 “In	this	case,	both	[experts]…	have	set	forth	in	con-

siderable detail the information that each reviewed, 
the source of that information, and the steps they 
took, if any, to verify the information. That is all that 
is	necessary.”	2006	WL	5230015,	at	*3.

Tenth Circuit

McCoy v. Whirlpool Corp.
287 F. App’x 669 (10th Cir. 2008)

Factual Summary
Plaintiffs sued dishwashing manufacturer for a fatal 
fire that they claimed originated in their dishwasher. 
The district court initially found the testimony of 
Plaintiff’s expert witness admissible. However, after 
trial and a jury verdict for Plaintiff, the district court 
reversed its decision and entered a directed verdict for 
Defendant, then finding Plaintiff’s expert testimony 
inadmissible. The Tenth Circuit reversed the directed 
verdict, finding that the district court erroneously 
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based its decision of inadmissibility of Plaintiff’s expert 
on the testimony of Defendant’s expert, whose opinion 
was not uncontested and went against tests conducted 
by the manufacturer.

Key Language
•	 Plaintiff’s	expert	“acknowledged	in	his	testimony	

that the black microswitches were not designed to 
serve as thermal fuses and had not been tested or 
designated as thermal safety devices by the manu-
facturer or others. He also testified that Whirlpool 
had reported in testing their New Generation dish-
washers that the black microswitches sometimes 
failed in a closed position (the position that conducts 
electricity) when the plunger melted in the pres-
ence of excessive heat resistance, and that there were 
instances in which fires had ignited in door latch 
switch assemblies containing black microswitches. 
Mr. Grunewald opined, however, that these test and 
fire reports were either erroneous, based on his phys-
ical inspection of the switches in question in con-
nection with this litigation, or otherwise could be 
explained in a manner consistent with his opin-
ion that a fire could not originate in the door latch 
switch assembly in the presence of the black micro-
switches.” 287 F. App’x at 674.

•	 “The	district	court	accepted	Mr.	Martin’s	testimony	
that it was not standard practice in the field, or even 
possible in many instances, to do physical testing to 
confirm that a particular defect had caused an elec-
trical fire.” Id. at 675 n.4.

•	 “There	is	no	question	that	Mr.	Martin,	in	relying	
on electrical circuitry information, test results and 
other materials provided by Whirlpool, as well as his 
inspection of the McCoy and other Whirlpool dish-
washers, based his conclusions on facts satisfying 
Rule 702’s reliability requirements.” Id. at. 675.

NetQuote, Inc. v. Byrd
2008 WL 4572528 (D. Colo. 2008)

Factual Summary
Defendants moved to strike the testimony of Plaintiff’s 
expert witness, after the court previously adopted the 
magistrate’s recommendation to find the testimony ad-
missible. At trial, the expert explained that many of his 
determinations about the causal link between Defen-
dant’s false submissions and the accounts Plaintiff lost 
were made based on “visual scans” of records and us-
ing certain factors in a way that could not be clearly ex-
plained to the jury. After hearing the expert’s testimony 
at trial, the court found the testimony regarding cau-

sation inadmissible under Daubert due to unreliability 
and instructed the jury to disregard that testimony.

Key Language
•	 “Many	of	the	expert’s	determinations	were	based	on	

records where he excluded accounts when he did not 
‘feel	that…	[the	defendant’s	submissions]	were	suffi-
ciently causally related’ to the account’s termination 
based	on	his	‘visual	scan’	of	a	variety	of	factors….”	
2008	WL	4572528,	at	*3.

•	 The	expert’s	“‘visual	scan’	was	conducted	in	an	inde-
terminate and untestable manner.” Id.

•	 	“Despite	NetQuote’s	repeated	assertions	that	[the	
expert] considered these factors, [the expert] made 
no effort to explain how he considered these factors, 
how much weight he gave each factor, or whether 
he was able to articulate any testable hypotheses 
regarding how these factors influenced the local 
accounts….	[N]one	of	these	factors	are	quantified	or	
articulated as a method or principle that could be 
tested.” Id.	at	*4.

•	 The	expert’s	“testimony	at	trial	made	it	clear	that	he	
did nothing more than generally note the existence 
of these factors and provide a gut determination of 
whether	these	factors	suggested	to	him	that	Byrd’s	
leads caused the account to terminate. Further, [the 
expert] made no effort to conduct systematic or sta-
tistical analysis of the other factors he has identi-
fied, to determine the extent to which they may have 
influenced these accounts.” Id.

•	 	“[T]his	court	does	not	consider	this	‘confirma-
tion phase’ to constitute a valid test of [the expert’s] 
methods….	The	‘confirmation	process’	in	fact	pro-
vided no confirmation of [the expert’s] essential 
hypothesis. Id.	at	*5.

Pekarek v. Sunbeam Prods., Inc.
672 F. Supp. 2d 1161 (D. Kan. 2008)

Factual Summary
Plaintiffs were homeowners who claimed an electric 
blanket caught fire and caused damaged to their house. 
They sued the blanket manufacturer, using experts in 
electrical engineering and fire investigation. Defen-
dants filed motions to exclude the testimony of both of 
Plaintiffs’ experts. The court found that even though the 
electrical engineering expert did not record all of his 
experiments, tested using a slightly different set of con-
ditions, and started out with the premise that the blan-
ket caused the fire in explaining possible malfunctions, 
his methodology was not unreliable under Daubert. The 
court denied Defendant’s motion in limine to exclude 
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the electrical engineering expert’s testimony. However, 
the court found the testimony of the fire investigation 
expert on the cause of the fire inadmissible, where he 
had been mistaken about facts in his analysis and not 
ruled out other possible causes.

Key Language
•	 “Unlike	some	other	cases,	there	is	circumstantial	

evidence here pointing to the blanket as the cause of 
the fire and tending to exclude other possible causes. 
Under the circumstances, the assumption [of the 
blanket causing the fire] made by Dr. Cronenwett has 
evidentiary	support	in	the	record….	As	long	as	Dr.	
Cronenwett’s testimony makes clear that his opin-
ions are based upon such an assumption, and his 
opinions do not venture beyond the limitations of 
that assumption, the fact that his opinions assume 
such a factual predicate does not render them unreli-
able.” 672 F. Supp. 2d at 1169.

•	 “Defendant	accurately	points	out	that	Cronenwett	
failed to record any portion of his testing, but this 
does not render his testimony inadmissible. The bet-
ter practice obviously would have been to document 
the test, but the relative simplicity of the test means 
it could easily be recreated if one were so inclined.” 
Id. at 1171.

•	 “[A]lthough	defendant	complains	the	test	is	mean-
ingless because it was ‘designed to intentionally 
damage the product in order to cause a malfunction,’ 
it was clearly designed to simulate a known malfunc-
tion of the PTC element in order to test the safety 
circuit’s ability to detect the malfunction. There is a 
logical connection between the test and Cronenwett’s 
opinion on the safety circuit.” Id.

•	 “In	the	case	of	a	fire,	direct	proof	of	a	defect	may	be	
unavailable, but that does not preclude the drawing 
of an appropriate inference. Were the rule otherwise, 
it ‘would effectively establish a conclusory presump-
tion of non- liability in favor of strict product liabil-
ity defendants whose products self- destruct in the 
process of causing injury to persons or property.’” Id. 
(quoting Weir v. Federal Ins. Co., 811 F.2d 1387, 1392 
(10th Cir. 1987)).

•	 “The	failure	to	fully	consider	the	condition	of	the	
primary item suspected to be the fire’s source can-
not be considered a reliable method of fire investi-
gation. Komarek also apparently failed to undertake 
any investigation to determine the specific manner or 
mechanism that allegedly ignited the fire. Also trou-
bling is Komarek’s failure to investigate or consider 
the significance of the two tripped or off circuit break-

ers in the panel, and whether their condition provided 
any evidence of the source of the fire.” Id. at 1176.

Eleventh Circuit

Radcliff v. Tate & Lyle Sucralose, Inc.
2008 WL 5071900 (S.D. Ala. 2008)

Factual Summary
Defendant sought to exclude testimony of Plaintiff’s 
expert who claimed that Defendant’s Splenda plant had 
released enough of two toxins (DMA and DMF) in the 
air to cause Plaintiff’s medical symptoms. However, the 
court found his testimony unreliable under Daubert, as 
he failed to test any area for either of the two chemicals 
thought to be the cause of Plaintiff’s injuries. The dis-
trict court granted Defendant’s motion to exclude the 
testimony of Plaintiff’s expert.

Key Language
•	 “[The	expert]	did	not	test	for	the	presence	of	DMA	or	
DMF	at	any	of	the	plaintiffs’	properties….	There	is	
no evidence that [he] tested for the presence of DMA 
or DMF in the atmosphere at Tate & Lyle’s plant.” 
2008	WL	5071900,	at	*4.

•	 “The	opinion	lacks	any	credible	analysis	of	whether	
the chemicals that purportedly caused the nuisance 
were emitted from the plant or were present at the 
plaintiffs’ properties.” Id.

•	 “[The	expert’s]	testimony	is	based	on	assump-
tions and speculation about the level of chemical 
emissions from Tate & Lyle’s plant, rather than on 
principles and methods based on reliable factual 
predicates.” Id.

McCreless v. Global Upholstery Co.
500 F. Supp. 2d 1350 (N.D. Ala. 2007)

Factual Summary
Plaintiff sued both chair and parts manufacturer to 
recover for injuries resulting from being thrown from 
her chair. Defendants moved to exclude Plaintiff’s 
expert testimony and for summary judgment. Plain-
tiff’s expert visually inspected the chair and measured 
it, but did not perform any experiments, including 
tests applying force to similar chairs or factoring in 
wear and tear. The district court granted Defendants’ 
motions, finding the expert’s methods unreliable under 
Daubert.

Key Language
•	 “As	[the	expert’s]	report	clearly	admits,	the	proce-

dure he followed in reaching his second opinion con-



Chapter 3 ❖ Expert’s Concept: Has It Been Tested? ❖ 145

sisted of nothing more than visual analyses and 
physical measurements of the broken seat compo-
nents.” 500 F. Supp. 2d at 1356.

•	 “Of	particular	significance	is	the	fact	that	he	did	not	
stage any experiments whatsoever.” Id.

•	 “[The	expert]	did	not	conduct	any	experiments	to	
test the load- bearing capabilities of the alterna-
tive designs he proposes. He does not testify that a 
chair incorporating either of his latter two proposed 
designs has ever been tested or even created by any-
one, much less by him.” Id. at 1356.

Howard v. BP Prods. N. Am., Inc.
2005 WL 3783648 (S.D. Ga. 2005)

Factual Summary
Plaintiff claimed Defendant negligently maintained 
and filled a railroad car full of sulfur, which injured 
him while he was unloading it. Defendant filed a 
motion to exclude the testimony of Plaintiff’s chemical 
transportation expert under Daubert. The court found 
that because the expert’s testimony was “not based on 
sufficient facts or data and is not the product of reliable 
principles or tests” it had to exclude the expert’s opin-
ion under Daubert.

Key Language
•	 “In	this	case,	Badger	offers	opinions	capable	of	sci-

entific verification by test, but he offers no evidence 
that he has actually performed any of that relevant 
testing.”	2005	WL	3783648,	at	*3.

•	 “This	opinion	is	eminently	testable;	all	variables	are	
easily controlled, with the void space being the inde-
pendent	variable,	[but]…	[i]nstead	Badger	offers	only	
the	bare,	unsupported	opinion….”	Id.

•	 “He	has	performed	no	tests	to	support	this	opinion,	
nor does he even offer anecdotal evidence supporting 
the claim.” Id.

•	 “Ultimately,	Badger’s	insufficient	opinion	is	based	on	
no relevant	testing	to	support	his	hypothesis….”	Id. 
at	*4.

•	 “[T]his	opinion	is	also	verifiable	by	scientific	experi-
ment;…	[but	the	expert]	offers	no	test—or	any	other	
type of evidence—to show [his theory].” Id.

Woods v. United States
2005 WL 6216459 (M.D. Fla. 2005)

Factual Summary
Plaintiff became blind after hip surgery and sued his 
physicians alleging negligence. Defendants sought to 
exclude the testimony of Plaintiff’s two expert wit-

nesses, a neuro- opthalmologist and anesthesiolo-
gist. The court denied Defendants’ motion in limine to 
exclude the expert testimony, finding that testimony 
can be reliable, even if not supported by Daubert, and 
that the doctors were speaking within their limited 
realms of expertise.

Key Language
•	 “The	Daubert factors are not very helpful to the 

Court in this case because Dr. Hamburger is a med-
ical clinician. Dr. Hamburger’s theory has not been 
tested, nor has it been subjected to peer review. Dr. 
Hamburger’s theory has not been published, and 
he has not presented it to the scientific commu-
nity. The applicable rate of error is unknown. Defen-
dant argues that Dr. Hamburger’s theory appears in 
anecdotal case reports only. The court notes that Dr. 
Hamburger’s theory was formed solely for this liti-
gation. All of these factors weigh against a finding of 
reliability.”	2005	WL	6216459,	at	*4.

•	 “The	Court	notes	that	other	courts	have	admitted	the	
testimony of Dr. Hamburger; Dr. Hamburger testi-
fied that his testimony has been admitted 50 or 60 
times. Dr. Hamburger’s testimony has been admitted 
in federal court 3 or 4 times. The Court also notes 
that ischemic optic neuropathy optic neuropathy is 
a relatively rare disease, and Dr. Hamburger testi-
fied that he has treated a number of patients diag-
nosed with AION and PION. In addition, the use of 
differential diagnosis can aid the Court in establish-
ing reliability. Some circuits have held that a reliable 
differential diagnosis satisfies Daubert and provides 
a valid foundation for admitting an expert opin-
ion. These circuits reason that differential diagnosis 
is a tested methodology, has been subjected to peer 
review/publication, does not frequently lead to incor-
rect results, and is generally accepted in the medical 
community.” Id. (citations omitted).

District of Columbia Circuit

Groobert v. President & Dirs. of Georgetown Coll.
219 F. Supp. 2d 1 (D. D.C. 2002)

Factual Summary
Plaintiff brought claims against a hospital on his wife’s 
behalf for, among other things, medical negligence and 
wrongful death. Plaintiff sought compensatory dam-
ages and damages for lost future earnings for his wife’s 
stock photography business. Defendant sought to ex-
clude the testimony of two stock photographers and 
an economic consultant, who were prepared to testify 



146 ❖ The Daubert Compendium ❖ 2011

about his wife’s future net income. The district court 
held the testimony was reliable.

Key Language
•	 “[T]he	defendant	offers	no	evidence	to	refute	the	

plaintiff’s claim that ‘expert opinions in an art field 
simply must be based in large part on the experience 

and understanding of the expert witness’ because 
‘there	are	no	experiments	that	can	be	done….’	The	
court therefore cannot evaluate Mr. Feingarsh’s reli-
ability based on such Daubert factors as ‘whether 
the expert’s technique or theory can be or has been 
tested…	because	of	the	apparent	lack	of	information	
on the subject’.” 219 F. Supp. 2d at 7.
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