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Although Daubert instructed that a trial court’s 
focus must be on the principles and the methodol-
ogy employed, rather than on the conclusions reached, 
courts continued to debate when, and if, it was proper 
to analyze whether an expert’s conclusions were prop-
erly extrapolated from accepted assumptions. Thus, 
four years after Daubert, in General Electric Co. v. 
Joiner, 522 U.S. 136 (1997), the Court revisited its rul-
ing and clarified that a trial court had the discretionary 
power to examine whether there were credible grounds 
linking an expert’s conclusions and the “valid scientific 
knowledge.” Since then, this discretionary power, as 
suggested in Daubert and clarified in Joiner, has been 
explained and applied in the following decisions.

U.S. Supreme Court

Kumho Tire Co., Ltd. v. Carmichael
526 U.S. 137 (1999)

Factual Summary
Plaintiffs brought products liability claims against 
tire manufacturers and tire distributors for injuries 
sustained when vehicle’s tire blew out and automo-
bile overturned causing multiple injuries. The trial 
court granted summary judgment for Defendants and 
Plaintiffs appealed. The Eleventh Circuit reversed and 
remanded. Defendants appealed and argued, inter 
alia, that the trial court did not abuse its discretion in 
precluding expert testimony that the tire failed due 
to manufacturing or design defect. In so doing, the 
Supreme Court reaffirmed its earlier stated principle in 
Joiner that an expert’s self- serving claim that his or her 
methodology is appropriate does not suffice to render 
his or her conclusions admissible.

Key Language
•	 “Of	course,	[plaintiff’s	expert]	himself	claimed	that	

his method was accurate, but, as we pointed out 
in Joiner, ‘nothing in either Daubert or the Federal 
Rules of Evidence requires a district court to admit 
opinion evidence that is connected to data only by 
the ipse dixit of the expert.’” 526 U.S. at 157.

General Elec. Co. v. Joiner
522 U.S. 136 (1997)

Factual Summary
A city electrician, suffering from lung cancer, brought 
suit against manufacturers for alleged injuries related to 
prolonged chemical exposure. Finding that an expert’s 
conclusions amounted to nothing more than “subjective 
belief or unsupported speculation,” the district court ex-
cluded Plaintiff’s experts. The Eleventh Circuit reversed. 
In reversing and remanding the Eleventh Circuit’s rul-
ing, the Court found, inter alia, that the district court 
had properly excluded the conclusions of an expert who 
had improperly extrapolated from animal studies.

Key Language
•	 Although	Daubert dictates that the focus should be 
“solely	on	principles	and	methodology,	[and]	not	on	
the conclusions,” the Court explained that “conclu-
sions and methodology are not entirely distinct from 
one another. Trained experts commonly extrapolate 
from existing data. But nothing in either Daubert 
or the Federal Rules of Evidence requires a district 
court to admit opinion evidence that is connected 
to existing data only by the ipse dixit of the expert. 
A court may conclude that there is simply too great 
an analytical gap between the data and the opinion 
proffered.” 522 U.S. at 146.

First Circuit

Ruiz-Troche v. Pepsi Cola of P.R. Bottling Co.
161 F.3d 77 (1st Cir. 1998)

Factual Summary
Plaintiff- decedent was killed in head-on accident with 
a truck owned by Defendant Pepsi-Cola and driven by 
Defendant’s employee. After jury verdict found truck 
driver was 41 percent responsible and awarded dam-
ages, Defendants moved for judgment as a matter of 
law or for new trial. Motions were denied and Defen-
dants appealed. In reversing and remanding, the First 
Circuit found that a pharmacologist’s proposed expert 
testimony pertaining to the amount of drugs that 
Plaintiff- driver had consumed, the time of consump-
tion, and the effects of cocaine on the driver’s behavior 
were sufficiently reliable under Daubert and should not 
have been excluded.

Key Language
•	 “Joiner also placed a gloss on Daubert’s insistence that 
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trial courts focus on an expert’s methodology, rather 
than his conclusions, in order to determine the reli-
ability of his testimony…. Thus, while methodology 
remains the central focus of a Daubert inquiry, this fo-
cus need not completely pretermit judicial consider-
ation of an expert’s conclusions. Rather, trial judges 
may evaluate data offered to support an expert’s 
bottom- line opinions to determine if that data pro-
vides adequate support to mark the expert’s testimony 
as reliable.” 161 F.3d at 81 (citations omitted).

•	 “Nothing	requires	a	district	court	to	admit	opinion	
evidence which is connected to existing data only by 
the ipse dixit of the expert.” Id.

•	 In	short,	Daubert neither requires nor empow-
ers trial courts to determine which of several com-
peting scientific theories has the best provenance. 
It demands only that the proponent of the evidence 
show that an expert’s conclusion has been arrived at 
in a scientifically sound and methodologically reli-
able fashion. Id. at 85.

•	 Preclusion	of	an	expert’s	testimony	was	erroneous	
where the opinion was premised on accepted tech-
nique, embodied a methodology that has significant 
support in the relevant universe of scientific liter-
ature, and was expressed to a reasonable degree of 
pharmacological certainty. Id.

Milward v. Acuity Specialty Prods. Group, Inc.
664 F. Supp. 2d 137 (D. Mass. 2009)

Factual Summary
Daubert hearing where both sides were required to 
present expert testimony on the issue of general causa-
tion regarding whether benzene caused Plaintiffs’ acute 
promyelocytic leukemia (APL), a distinct subtype of 
acute myelocytic leukemia (AML). Plaintiffs’ expert at-
tempted to make assumptions regarding the interpre-
tation of studies relating to APL and AML as well as 
stem cell research. Defendants argued that a thorough 
analysis of the scientific literature with respect to APL 
revealed that there were no peer reviewed articles es-
tablishing a statistically significant basis for Plaintiffs’ 
claim that benzene caused APL. The court concluded 
that Plaintiffs’ expert testimony was inadmissible be-
cause they were merely untested hypotheses that were 
unreliable to warrant admission under Rule 702.

Key Language
•	 “The	plaintiffs’	proffer	of	Dr.	Smith’s	opinions	must	be	

rejected for failure to satisfy the prerequisites to ad-
missibility established by Rule 702. While Dr. Smith’s 
hypotheses are, to use his term, ‘plausible,’ they re-

main hypotheses, the validity of which has not been 
reliably established. As such, they are not admissi-
ble as ‘scientific knowledge’ under Rule 702. Moreover, 
the sum of Dr. Smith’s testimony, fairly understood, 
is that benzene might be a cause of APL. This is an as-
sertion of possibility, not probability. As such, it would 
not assist the trier of fact to resolve the question of 
causation, and the testimony is thus not relevant in 
the necessary sense.” 664 F. Supp. 2d at 149.

United States v. Monteiro
407 F. Supp. 2d 351 (D. Mass. 2006)

Factual Summary
Defendants were indicted for violations of the Racke-
teer	Influenced	and	Corrupt	Organizations	Act	(RICO)	
based, in part, on cartridge cases recovered from the 
scenes of various shootings. Defendants sought to ex-
clude expert testimony that the cartridge cases re-
covered from those scenes match the cartridge cases 
test-fired from guns linked to Defendants. The court 
ruled that, although the expert’s methodology was re-
liable, the expert opinion was inadmissible because 
the expert failed to conform to the documentation and 
peer review standards of the ballistics field. Further, the 
court noted that no expert could state that there was an 
“absolute match” based on the ballistics methodology.

Key Language
•	 “One	important	caveat:	during	the	testimony	at	the	

hearing, the examiners testified to the effect that 
they could be 100 percent sure of a match. Because 
an examiner’s bottom line opinion as to an identifi-
cation is largely a subjective one, there is no reliable 
statistical or scientific methodology that will cur-
rently permit the expert to testify that it is a ‘match’ 
to an absolute certainty, or to an arbitrary degree of 
statistical certainty. Allowing the firearms examiner 
to testify to a reasonable degree of ballistic certainty 
permits the expert to offer her findings, but does not 
allow her to say more than is currently justified by 
the prevailing methodology.” 407 F. Supp. 2d at 372.

Ortiz-Semprit v. The Coleman Co., Inc.
301 F. Supp. 2d 116 (D. P.R. 2004)

Factual Summary
Products liability action brought against electric gen-
erator manufacturer for severe burns sustained when 
Plaintiff attempted to refuel generator. Defendants filed 
a motion to preclude testimony of, inter alia, Plaintiff’s 
safety engineer. In granting the motion to preclude the 
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expert, the trial court noted that the expert’s theory on 
the cause of the fire lacked any foundation, since the 
expert had not inspected the generator, the accident 
scene, had not interviewed any witnesses, and lacked 
any knowledge of the National Fire Code standards.

Key Language
•	 “Such	lack	of	knowledge	and	preparation	on	behalf	
of	an	expert	is	disturbing,	and	shows	that	[the	
expert’s]	opinions	are	not	predicated	upon	any	avail-
able facts, studies, or testing.” 301 F. Supp. 2d at 121.

Grimes v. Hoffman-LaRoche, Inc.
907 F. Supp. 33 (D. N.H. 1995)

Factual Summary
This decision preceded Joiner, but reflects the same rea-
soning that served as the foundation to Joiner. Plain-
tiff, who developed cataracts following ingestion of 
prescription drugs, brought a product liability action 
against manufacturer of Accutane and medical mal-
practice action against prescribing physician. Defen-
dants moved to exclude Plaintiff’s experts and for 
summary judgment. The district court precluded the 
testimony of Plaintiff’s ophthalmology expert, where 
his conclusion that Accutane was partially responsi-
ble for Plaintiff’s cataracts was extrapolated from an 
unsubstantiated premise that all photosensitive chem-
icals produce cataracts when they become photobound 
to lens protein, and there was an analytical gap in the 
lack of any evidence of the dosage of Accutane that 
reached Plaintiff’s lenses.

Key Language
•	 The	“fit”	requirement	inherent	in	Rule	702	“refers	to	

the necessity of a connection between the expert’s 
testimony and the facts of the case. For example, if a 
plaintiff offers scientific testimony that a particular 
chemical causes cancer in rats in order to prove that 
the chemical also causes cancer in humans, the tes-
timony will not fit the facts of the case and must be 
excluded unless the plaintiff also establishes that the 
expert can reliably extrapolate from rats to humans.” 
907 F. Supp. at 35 (emphasis added).

Second Circuit

Washburn v. Merck & Co.
213 F.3d 627 (2d Cir. 2000)

Factual Summary
The Second Circuit upheld the exclusion of Plain-
tiff’s expert and the granting of summary judgment 

to the vaccine manufacturer, where expert’s opin-
ions were based “on little more than temporal connec-
tion	between	[Plaintiff’s]	vaccination	and	the	onset	of	
symptoms.” 213 F.3d at 166.

Key Language
•	 In	rejecting	the	testimony	of	Plaintiff’s	expert,	the	

Court noted that “the district court did not abuse its 
discretion in determining that plaintiff’s expert tes-
timony was unreliable because it was based on little 
more	than	temporal	correlation	between	[the]	vacci-
nation and the onset of symptoms.” 213 F.2d at 166.

In re Med Diversified, Inc.
334 B.R. 89 (Bankr. E.D. N.Y. 2005)

Factual Summary
A trust, established as part of the debtor’s Chapter 11 
plan, filed to avoid $7.5 million paid by the debtor for 
the option of acquiring 100 percent of stock of privately 
owned company. The trust filed a motion in limine to 
exclude the testimony of Defendant’s expert witness. 
The court held in part that “expert’s opinion as to value, 
which he derived by using methodology other than the 
discounted cash flow method recognized as most reli-
able predictor of value, and which was based on inade-
quate data, was not sufficiently reliable to be admitted 
as direct evidence of assets’ value.” 334 B.R. at 90.

Key Language
•	 “Mr.	Peltz’s	failure	to	use	the	DCF	method	amounts	

to a material flaw in his methodology sufficient to 
bar his testimony as an expert witness because his 
conclusions lack ‘good grounds.’” 334 B.R. at 99.

•	 “For	some	unknown	reason,	Mr.	Peltz	did	not	use	
the DCF method and he failed to offer an adequate 
explanation why he did not do so. Instead, he testi-
fied that he simply ascertained the method he used 
was reliable.” Id.

In re Rezulin Prods. Liab. Litig.
309 F. Supp. 2d 531 (S.D. N.Y. 2004)

Factual Summary
After consumers filed multiple actions against Defen-
dants, including pharmaceutical companies, the cases 
were consolidated. Defendants moved to have sev-
eral opinions of the consumer’s experts excluded as 
unfounded opinion. The court held that most of the 
challenged testimony was inadmissible ipse dixit.
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Key Language
•	 “At	their	core,	however,	the	witnesses’	opinions	

regarding ethical standards for reporting or analyz-
ing clinical trial data or conducting clinical trials 
articulate nothing save for the principle that research 
sponsors should be honest. Plaintiffs press the notion 
that ‘there is no authority proscribing opinions 
which are personal, a label which can be attached 
to any expert’s testimony.’ The claim, at best, is friv-
olous word play. Its clear implication is that courts 
should permit ‘experts’ to tender purely subjective 
views in the guise of expert opinions. This would 
border on the absurd.” 309 F. Supp. 2d at 543–44.

•	 “Dispositive	here	is	Dr.	Tolman’s	admission	that	he	
‘…wrote a lot of the declaration without having the 
raw information in hand under the assumption that 
it would be provided to me, so it was sort of com-
ing in around that time, but I wasn’t able to reference 
it when I wrote the declaration.’ Courts applying 
the principles outlined in Daubert have held that an 
expert may not reach his conclusion first and do the 
research later.” Id. at 550.

•	 “By	no	stretch	of	the	imagination,	however,	could	
one say that Dr. Julie’s assumption as to what Dr. 
Watkins meant be regarded as an appropriate basis 
upon which to ground expert testimony. He pro-
poses to give an expert opinion based on a guess, not 
facts.” Id. at 566.

Country Road Music, Inc. v. MP3.Com, Inc.
279 F. Supp. 2d 325 (S.D. N.Y. 2003)

Factual Summary
Copyright infringement action brought by owner of 
copyrights for musical compositions against website op-
erator, which made MP3 files of recordings available 
to its subscribers. Both parties filed cross- motions for 
summary judgment. Plaintiffs proffered an expert who 
came up with a formula for calculating damages based 
on a license between non- parties for a use different 
from that made by Defendant. In granting Defendant’s 
motion in part, the trial court struck as inadmissible 
Plaintiff’s expert opinion and testimony with regard to 
the actual damages suffered by Plaintiff since its conclu-
sions were not closely linked to actual facts of the case, 
but relied on an inapplicable and irrelevant set of facts.

Key Language
•	 “Where	an	expert’s	opinion	is	based	on	data,	a	meth-

odology, or studies that are simply inadequate to 
support the conclusions reached, or assumption 
that represent a complete break with the evidence 

in the record, it should be excluded, and nothing… 
requires a district court to admit opinion evidence 
that is connected to existing data only by the ipse 
dixit of the expert.” 279 F. Supp. 2d at 330.

Gateway Equip. Corp. v. United States
247 F. Supp. 2d 299 (W.D. N.Y. 2003)

Factual Summary
Highway construction equipment distributor brought 
suit against the United States seeking to recover wrong-
ful assessment of excise taxes. The government proffered 
expert testimony that certain construction equipment 
was not “specially designed” such that it would qualify 
for an exemption to excise tax liability. Noting that the 
government’s expert did not take into account several 
highly relevant facts in arriving at his conclusion, the 
trial court found his testimony unreliable.

Key Language
•	 “For	a	court	to	evaluate	an	expert’s	report,	‘the	

expert must explain how and why he reached his 
conclusion, and courts do not have to credit opinion 
evidence connected to data only by the ipse dixit of 
the expert.’” 247 F. Supp. 2d at 309.

TC Sys. Inc. v. Town of Colonie, N.Y.
213 F. Supp. 2d 171 (N.D. N.Y. 2002)

Factual Summary
Telecommunications provider authorized to pro-
vide services throughout New York State brought suit 
against town that passed ordinances requiring provider 
to pay five percent of their annual gross revenue for use 
of public rights of way arguing that the ordinances vio-
lated state and federal law. Denying Defendant’s motion 
to preclude the testimony of Plaintiff’s economic expert, 
the district court found that a nexus existed between 
the economist’s conclusions and the accepted method-
ology that the conclusions purported to rest upon.

Key Language
•	 “Joiner requires both a reliable methodology and a 

reliable application of that methodology. An expert 
is required to explain how and why he or she reached 
the opinion and the trial court is charged with 
examining the link between the methodology and 
the conclusions.” 213 F. Supp. 2d at 183.

•	 Denying	Defendant’s	motion	to	preclude	the	expert’s	
testimony, the court found that despite the fact that 
the connection between the testimony and the meth-
odology was “a tenuous nexus and the court was 
required to peer behind every work to find the logic 
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between the paradigm and conclusions, there is suf-
ficient causal link for purposes of admissibility.” Id.

Faryniarz v. Nike, Inc.
2002 WL 1968351 (S.D. N.Y. 2002)

Factual Summary
Jogger who fell while running and injured wrist 
brought action against sneaker manufacturer and al-
leged that negligent design of shoe caused fall and in-
jury. Manufacturer filed motion in limine to exclude 
Plaintiff’s expert testimony on causation. Trial court de-
nied the motion in part, but precluded expert from tes-
tifying as to any conclusions based on the long length of 
the shoelaces and the stiffness of the pull-tab, as these 
conclusions were not supported by verifiable tests.

Key Language
•	 “Expert	testimony	cannot	be	based	on	an	expert’s	

unfounded assertion. If expert testimony purports to 
be based on scientific or technical principles, it must 
be testable. Speculation and conjecture are inappro-
priate uses of expert testimony.” 2000 WL 1968351, 
at *2 (citations omitted).

Blanchard v. Eli Lilly & Co.
207 F. Supp. 2d 308 (D. Vt. 2002)

Factual Summary
Father brought products liability action against drug 
manufacturer, alleging that mother shot and killed 
minor children and then herself as a result of inges-
tion of antidepressant Prozac. Court excluded proffered 
Plaintiff’s expert testimony on causation on several 
grounds, including that it failed to “fit the facts of the 
instant case.”

Key Language
•	 “Whether	or	not	[Plaintiff’s	expert’s]	general	cau-

sation is sufficiently reliable to be admissible, how-
ever, the Court is forced to conclude that his opinion 
is inadmissible under Daubert and Rule 702 because 
it	does	not	‘fit’	the	facts	of	the	case.	If	[the	expert’s]	
opinion that Prozac can cause suicide and violent 
behavior passes reliability scrutiny, Plaintiffs have 
failed to show that this opinion supports a conclu-
sion	that	in	[this]	case	Prozac	caused	disinhibition	
followed by shame and loss of self- respect so pro-
found as to cause her to commit suicide. There is 
simply ‘too great an analytical gap between the data 
and the opinion proffered.’” 207 F. Supp. at 320.

•	 “In	reaching	this	conclusion	the	Court	stresses	that	
it	is	not	holding	that	[the	expert’s]	methods	cannot	

provide a reliable basis for an expert opinion on cau-
sation, but that in the particular case, the informa-
tion	upon	which	[he]	based	his	opinion	could	not	
reliably determine the cause of this particular dou-
ble homicide- suicide. Nor does the Court find fault 
with	[the	expert’s]	conclusion	in	this	case,	but	with	
the	application	of	the	methods.	Nevertheless,	‘[a]	
court must examine the expert’s conclusions in order 
to determine whether they could reliably flow from 
the facts known to the expert and the methodology 
used.” Id. (citations omitted).

•	 “In	this	case	it	is	thus	unnecessary	to	decide	whether	
case studies, clinical experience, inductive reason-
ing and anecdotal evidence can be combined to form 
a proper foundation for an opinion on causation, 
because, regardless, the information these sources 
provided	did	not	adequately	support	[the	expert’s]	
opinion.” Id.

•	 “Even	if	the	available	information	concerning	the	
causal links… is sufficiently reliable to be admissi-
ble, it is not probative of whether Prozac could cause 
suicide or violent behavior in one who appeared to 
have calmly planned her actions. The available infor-
mation is connected to the circumstances surround-
ing the deaths in this case ‘only by the ipse dixit of 
the expert.’” Id. at 321.

Amorgianos v. Amtrak
137 F. Supp. 2d 147 (E.D. N.Y. 2001)

Factual Summary
Trial court excluded a bridge painter’s expert tes-
timony on retrial, in an action brought against his 
employer to recover damages to his central and periph-
eral nervous systems from exposure to supposedly 
dangerous concentrations of pain fumes, on sev-
eral grounds, including the fact that the conclusions 
reached by the painter’s experts rested exclusively on 
improper extrapolations from existing medical evi-
dence. The court thoroughly scrutinized the reason-
ing in the Supreme Court’s Joiner decision in coming to 
its conclusion that the specific conclusions did not “fit” 
the data that they purported to rest upon.

Key Language
•	 Noting	that	“Plaintiffs’	experts	have	done	no	re-

search of their own on the question of exposure to xy-
lene	or	the	other	organic	solvents	to	which	[Plaintiff]	
was allegedly exposed in the amount and for the du-
ration claimed by plaintiffs can cause the crippling 
peripheral	neuropathy	and	CNS	effects	[Plaintiff]	al-
legedly suffers. Instead their methodology consists 
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of an extrapolation from existing medical evidence 
on the relationship between exposure to various or-
ganic solvents and various PNS and CNS conditions, 
buttressed by the temporal proximity of the onset of 
[Plaintiff’s]	alleged	illness	to	his	alleged	exposure	to	
xylene and other organic solvents on the Steinway 
Street Bridge Project.” 137 F. Supp. 2d at 163.

•	 “Fortunately,	in	Joiner, the Supreme Court pro-
vided substantial guidance on the proper assess-
ment of the reliability of expert testimony that is 
based on extrapolation from the findings of exist-
ing medical testimony. Because there is conflicting 
Second Circuit authority on this issue, an extended 
examination of the Supreme Court, court of appeals, 
and district court opinions in Joiner is necessary to 
ascertain the appropriate standards to be applied to 
this motion.” Id. at 164.

•	 In	Joiner, “the Supreme Court definitively rejected the 
Eleventh Circuit’s reasoning that a point-by-point ex-
amination of the data relied on by experts runs afoul 
of Daubert’s admonition that a district court’s ‘fo-
cus… must be solely on the principles and methodol-
ogy, not the conclusions they generate.’” Id. at 166.

•	 Citing	the	Second	Circuit’s	decision	in	Washburn, 
the court noted that “the Second Circuit rejected 
one expert’s extrapolations from the medical liter-
ature as unreliable where, inter alia, (1) those stud-
ies explored a link between the vaccine and arthritis, 
rather than specific chronic joint conditions alleged 
by the plaintiff, and (2) even the evidence linking 
the	vaccine	with	arthritis	[was]	derived	mainly	from	
anecdotal reports and small population studies with 
few controls.” Id. at 167.

•	 “Another	of	plaintiff’s	expert’s	opinion	on	causa-
tion was ruled to have been properly rejected where 
‘it did not emanate from his own research in the 
field, but rather was developed for the purpose of lit-
igation….	[The	district	court]	reviewed	the	studies	
and	articles	that	[the	expert]	used	to	concluded	that	
there	is	a	causal	relationship	between	[Defendant’s	
vaccine]	and	chronic	join	conditions	and	found	that	
there was a large-scale epidemiological study and 
that most were either anecdotal or did not involve 
[the	defendant’s	vaccine.]’”	Id.

Johnson Elec. N. Am. Inc. v. 
Mabuchi Motor Am. Corp.
103 F. Supp. 2d 268 (S.D. N.Y. 2000)

Factual Summary
Small motor manufacturers brought suit against a 
competitor, alleging that the competitor’s patents 

were invalid and were not infringed by them. Court 
excluded expert testimony from Defendant’s econome-
trician where his opinions were drawn from assump-
tions that were not based on any empirical data and, 
therefore, could not be verified. The court found that 
the expert’s purported methodology of regression anal-
yses were “well- established as reliable,” but neverthe-
less excluded the opinion on the basis that it did not 
rest on any studies or data.

Key Language
•	 “[E]ven	where	an	expert’s	methodology	is	reliable,	if	

the analysis is not based upon relevant and reliable 
data, the expert’s opinion will be inadmissible.” 103 
F. Supp. at 283.

•	 “Under	Daubert and the Federal Rules of Evidence 
experts are not required to base their opinions on 
empirical data alone. However, the expert must have 
some reliable basis for extrapolating from the avail-
able data.” Id.

•	 “In	assessing	the	reliability	of	an	expert	opinion,	a	
resort	to	common	sense	is	not	inappropriate.	[The	
expert’s]	opinion,	despite	its	dazzling	sheen	of	eru-
dition and meticulous methodology, reaches a result 
which an average person could readily recognize as 
preposterous.” Id. at 286.

Donnelly v. Ford Motor Co.
80 F. Supp. 2d 45 (E.D. N.Y. 1999)

Factual Summary
Parent and natural guardian of driver who suffered 
burns in an automobile accident brought suit against 
the automobile manufacturer and sought to admit 
expert testimony that the cause of the vehicle fire was 
not collision, but a defective ignition switch. Court 
excluded the opinion of Plaintiff’s expert, where it was 
not based on data, statistics, surveys, or comparison 
studies and failed to identify any specific technique or 
method used in arriving at his conclusions.

Key Language
•	 “[D]efendants	are	correct	in	pointing	out	that	[Plain-
tiff’s	expert]	does	not	identify	any	specific	technique	
or method that he used, and cites no industry stan-
dards, surveys or studies upon which he relied. His 
reasoning and methodology, whatever they may 
be, therefore cannot be examined at all under the 
Daubert factors to determine their reliability. Cer-
tainly one would expect some sort of statistical data 
and analysis, or comparison studies of the ignition 
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switch fires with fires of other origin, to support the 
broad conclusion….” 80 F. Supp. at 50.

•	 “Alternatively,	if	statistical	data	and	analysis	are	un-
available, a detailed explication of the reasoning that 
has led to such a conclusion is necessary to explain 
how	[he]	excluded	all	other	possible	explanations	for	
the cause of the fire. Without some explanation of the 
data,	studies,	or	reasoning	[the	expert]	employed,	his	
conclusion is simply inadmissible ipse dixit.” Id.

Graham v. Playtex Prods., Inc.
993 F. Supp. 127 (N.D. N.Y. 1998)

Factual Summary
Reasoning that in vitro and other epidemiologic data 
supported Plaintiff’s expert’s conclusions, the district 
court denied Defendant’s motions to exclude Plain-
tiff’s expert testimony that toxic shock syndrome was 
caused by Defendant’s tampon products.

Key Language
•	 “In	its	most	recent	discussion	on	Daubert, however, 

the Supreme Court seems to have retreated from this 
strict focus on methodology alone. 993 F. Supp. at 132.

•	 “Even	assuming,	however,	that	Joiner represents a 
retreat from Daubert’s strict focus on methodology, 
the Court is not persuaded that the lack of epidemio-
logic data supporting plaintiff’s expert’s conclusions 
and their methodology’s failure to replicate the spe-
cific conditions of the vaginal environment create 
such an ‘analytical gap.’” Id.

•	 “Moreover,	absent	flaws	in	the	expert’s	methodology,	
the lack of epidemiological data supporting the in 
vitro testing simply is not fatal. Id.

Zwillinger v. Garfield Slope Hous. Corp.
1998 WL 623589 (E.D. N.Y. Aug. 17, 1998)

Factual Summary
Plaintiff brought products liability action against hous-
ing corporation, carpet manufacturers, and chemi-
cal companies for injuries resulting from sensitivity to 
carpeting installed in common areas outside her apart-
ment. Defendants sought to preclude the testimony 
of Plaintiff’s allergy expert, who was prepared to tes-
tify that Plaintiff’s injuries were similar to those inju-
ries suffered by mice when exposed to identical vapors. 
Finding that Plaintiff offered no evidence in support of 
this inference or in support of any correlation between 
mice studies and human interaction, the court pre-
cluded the expert from testifying.

Key Language
•	 “Plaintiff	has	failed	to	provide	any	evidence	showing	

that the data generated from the animal studies cited 
in her memorandum of law may be reliably extrapo-
lated to humans. Accordingly, there is no clear con-
sensus that the methodology used to determine the 
toxicity of the carpet emissions is reliable.”

Third Circuit

Montgomery County v. Microvote Corp.
320 F.3d 440 (3d Cir. 2003)

Factual Summary
County brought suit against seller/principal and surety 
of electronic voting machines following malfunc-
tions. Verdict against the seller and surety appealed 
on grounds that, inter alia, district court had improp-
erly excluded Defendants’ expert on basis of unreli-
ability. At deposition, the expert had testified that his 
conclusions were based on document generated by 
Defendants’ sales director “after the fact” and not on 
primary data. Expert further testified that he had no 
knowledge of the source of the data or how this docu-
ment was created. Nor did the expert actually measure 
or conduct any studies on the data to determine how 
long the electronic voting machines may have been 
down. Third Circuit affirmed the trial court’s exclusion 
of Defendants’ expert.

Key Language
•	 “[T]he	Supreme	Court	has	noted	that	conclusions	

and methodology are not entirely distinct from one 
another, and that a ‘court may conclude that there 
is simply too great a gap between the data and the 
opinion proffered.’” 320 F.3d at 448 (citing Joiner, 522 
U.S. at 146).

Oddi v. Ford Motor Co.
234 F.3d 136 (3d Cir. 2000)

Factual Summary
Truck driver injured in accident brought suit against 
truck manufacturer, alleging that the truck was not 
crashworthy. Plaintiff sought to admit expert opin-
ions from an engineering expert on design defects and 
a bio- mechanist on the manner in which the injuries 
were sustained. After depositions were taken, Defen-
dants moved for summary judgment. The trial court 
granted summary judgment, finding that the expert 
opinions could not meet the reliability standards stated 
under Daubert. The Third Circuit affirmed the lower 
court ruling.
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Key Language
•	 “We	also	note	an	obvious	gap	in	[Plaintiff’s]	argu-
ment.	As	recited	earlier,	[Plaintiff]	retained	two	
experts….	The	district	court	also	found	that	[the	first	
expert’s]	opinion	testimony	did	not	satisfy	Daubert. 
[His]	expert	opinion	went	to	the	‘enhanced	inju-
ries’ element of the crashworthiness claims. Unless 
[Plaintiff]	can	establish	that	the	defendants’	design	
and/or manufacture enhanced injuries he would not 
have otherwise sustained, or caused him to sustain 
injuries that he would not have sustained otherwise, 
there can be no recovery under a theory of crashwor-
thiness. Consequently, even assuming arguendo that 
[Plaintiff]	convinced	us	that	[his	expert’s]	testimony	
was improperly excluded, his failure to address the 
admissibility	of	[his	expert’s]	testimony	means	that	
[plaintiff]	has	no	admissible	evidence	to	demon-
strate the ‘enhanced injuries’ elements of a crashwor-
thiness claim.” 234 F.3d at 158–59.

•	 The	proffered	expert	failed	to	test	his	hypothe-
sis regarding the design of the bumper or submit 
any literature upon which he relied; he “used lit-
tle, if any methodology beyond his own intuition. 
There is nothing here to submit to peer review, and 
it	is	impossible	to	ascertain	any	rate	of	error	for	[the	
expert’s]	assumptions	about	the	forces	that	caused	
[Plaintiff’s]	horrific	injuries.	Similarly,	no	standards	
control his analysis, and no ‘gatekeeper’ can assess 
the	relationship	of	[the	expert’s]	method	to	other	
methods known to be reliable and the non- judicial 
uses to which it has been put.” Id. at 158.

•	 “[The	expert’s]	ipse dixit does not withstand 
Daubert’s scrutiny.” Id.

Heller v. Shaw Indus., Inc.
167 F.3d 146 (3d Cir. 1999)

Factual Summary
Homeowner who suffered respiratory illness following 
installation of carpet brought products liability action 
against carpet manufacturer. Plaintiff sought to ad-
mit expert testimony that volatile organic compounds 
(VOCs)	emitted	from	the	carpet	caused	the	respiratory	
illness. Defendants moved to exclude the expert testi-
mony and for summary judgment. The district court 
granted	summary	judgment.	On	appeal,	the	Third	Cir-
cuit ruled that although certain aspects of the proffered 
testimony were improperly excluded, other aspects of 
the testimony were properly excluded and thus barred 
the evidentiary foundations necessary for Plaintiffs to 
establish causation.

Key Language
•	 “[T]he	district	court	was	too	restrictive	in	requir-
ing	[Plaintiff’s]	medical	expert	to	rely	on	published	
studies	specifically	linking	[Plaintiff’s]	illness	with	
[Defendant’s]	product,	and	in	requiring	[Plaintiff’s]	
medical expert to rule out all alternative possible 
causes of her illness. However, it properly excluded 
this expert’s causation testimony because his con-
clusion	regarding	the	cause	of	[Plaintiff’s]	illness	
was heavily based on a flawed temporal relation-
ship	between	the	installation	of	[defendant’s]	carpet	
and	the	presence	of	[Plaintiff’s]	illness.	The	district	
court	also	properly	excluded	the	testimony	of	[Plain-
tiff’s]	environmental	expert	on	the	grounds	that	his	
environmental testing revealed levels of dangerous 
compounds	in	the	air	in	[Plaintiff’s]	home	that	were	
not significantly higher than background levels, and 
his methodology for extrapolating from these tests to 
estimate the (higher) levels of compounds at an ear-
lier time was seriously flawed. Therefore, because the 
district court did not abuse its discretion in exclud-
ing	the	key	elements	of	[Plaintiff’s]	experts’	testimony	
necessary to prove causation, the grant of summary 
judgment will be affirmed.” 167 F.3d at 149–50.

•	 A	court	“must	examine	the	expert’s	conclusions	in	
order to determine whether they could reliably flow 
from the facts known to the expert and the method-
ology used.” Id. at 153.

In re Paoli R.R. Yard PCB Litig.
35 F.3d 717 (3d Cir. 1994)

Factual Summary
Plaintiffs who had either worked in or lived adjacent 
to a railroad yard brought suits seeking damages from 
exposure to polychlorinated biphenyls (PCBs). Fol-
lowing consolidation, the district court granted sum-
mary judgment in favor of Defendants on all claims 
except those for property damage and response costs 
under CERCLA, and Plaintiffs appealed. The Third Cir-
cuit	reversed	and	remanded.	On	remand,	the	district	
court again granted summary judgment in favor of 
Defendants	and	Plaintiffs	appealed	again.	On	the	sec-
ond appeal, the Third Circuit affirmed the preclusion of 
some of Plaintiffs’ proffered experts, and reversed the 
preclusion of others.

Key Language
•	 “[W]e	think	that	the	primary	limitation	on	the	

judge’s admissibility determinations is that the judge 
should not exclude evidence simply because he or she 
thinks that there is a flaw in the expert’s investigative 
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process which renders the expert’s conclusions in-
correct. The judge should only exclude the evidence 
if the flaw is large enough that the expert lacks ‘good 
grounds’ for his or her conclusions.” 35 F.3d at 746.

In re Human Tissue Prods. Liab. Litig.
582 F. Supp. 2d 644 (D. N.J. 2008)

Factual Summary
Plaintiffs, including tissue recipients, sued Defen-
dants, including tissue processing companies, distribu-
tors, and funeral homes, for product liability and other 
claims arising from a recovery agency’s tissue harvest-
ing operations. Defendants moved to exclude expert 
testimony arguing that the proposed testimony failed 
to meet the standards under Rule 702 and Daubert. 
Defendants also moved for summary judgment on two 
issues of general causation.

Key Language
•	 “If	‘there	is	simply	too	great	an	analytical	gap	be-

tween the data and the expert opinion offered, the 
Court may properly exclude the expert’s testimony as 
nothing in either Daubert or the Federal Rules of Ev-
idence requires a district court to admit opinion ev-
idence that is connected to existing data only by the 
ipse dixit of the expert.’” 582 F. Supp. 2d 644, 656.

•	 “Proffered	expert’s	opinion	regarding	transmis-
sion of hepatitis B and C viruses, cancer and prions 
through bone tissue was not reliable, thus precluding 
testimony on issue of general causation as to time 
within which viruses remained infective in unpro-
cessed bone tissue stored at room temperature, in 
bone allograft recipients’ multidistrict tort litigation 
against company that harvested bone tissue without 
consent and provided it for grafts without process-
ing; expert was pathologist who did not have expe-
rience with disease transmission in bone, she relied 
on literature survey in arriving at opinion, under-
lying studies failed to address specific question of 
general causation before court, and extrapolations 
from studies were not tested, were not subject to peer 
review, and had no known rate of error.” Id. at 665.

Soldo v. Sandoz Pharms. Corp.
244 F. Supp. 2d 434 (W.D. Pa. 2003)

Factual Summary
Mother brought products liability action against man-
ufacturer of Parlodel (postpartum lactation inhibi-
tor) alleging that she suffered a stroke following use of 
the drug. Manufacturer moved for summary judgment 

on basis that Plaintiffs’ experts’ opinions on causa-
tion failed to meet the reliability tests set forth in Rule 
702, Daubert, and its progeny. In granting Defendant’s 
motion, the trial court reasoned that, inter alia, the 
lack of fit between the opinions and the existing data 
and epidemiological data was “too great an analytical 
gap” to pass muster. Summary judgment granted.

Key Language
•	 “Under	Daubert, scientific testimony does not assist 

the trier of fact unless the testimony has a valid sci-
entific connection to the pertinent inquiry. For exam-
ple, there is simply ‘too great an analytical gap 
between the data and the opinion offered,’ as when 
an expert offers animal studies showing one type of 
cancer in mice to establish causation of another type 
of cancer in humans.” 244 F. Supp. 2d at 527.

•	 “This	Court	observes	that	studies	of	laboratory	ani-
mals are routinely excluded as irrelevant and unreli-
able when proffered as a basis for medical causation 
testimony. For example, in Joiner, the Supreme Court 
found that the district court did not abuse its dis-
cretion when it determined that the animal stud-
ies involving infant mice that had massive doses 
of PCBs injected directly into their peritoneums or 
stomachs were so dissimilar to the plaintiff’s situ-
ation that they were unreliable as a basis for expert 
opinion on causation.” Id. at 546.

•	 “Here,	plaintiff’s	experts’	failure	to	take	into	account	
critical differences between animal data and human 
experience—including but not limited to extrapola-
tions in dosing—renders their methodology scientif-
ically invalid and unreliable…. As in Joiner, evidence 
from the animal studies relied upon by plaintiff’s 
experts to support their hypothesis is not sufficiently 
tied to the facts at issue here, i.e., a live human being 
with an intact nervous system who ingested no more 
that two 2.5 mg doses of Parlodel per day and who 
had	a	stroke.	Because	‘[t]he	analytical	gap	between	
the evidence presented and the inferences to be 
drawn on the ultimate issue… is too wide,’ this evi-
dence must be excluded as scientifically unreliable.” 
Id. at 547 (citations omitted).

Hamilton v. Emerson Elec. Co.
133 F. Supp. 2d 360 (M.D. Pa. 2001)

Factual Summary
Plaintiff, who amputated part of his finger while using 
a miter saw, brought a products liability action against 
the manufacturer. Plaintiff sought to admit expert testi-
mony from a psychologist that the saw was defective for 
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six various reasons. Defendants moved to exclude his 
testimony and for summary judgment. Finding that the 
psychologist could qualify as an expert witness, the dis-
trict court precluded his testimony on the basis that it 
was unreliable under Daubert and its progeny.

Key Language
•	 “[W]e	agree	that	[the	expert’s]	declaration	that	the	

saw was defective does not withstand any kind of 
Daubert scrutiny.” 133 F. Supp. at 370.

•	 “His	conclusion	that	the	saw	was	defective	is	based	
only on his own authority, which is in violation of 
Rule 703.” Id. at 372.

In re Diet Drugs Prods. Liab. Litig.
2000 WL 962545 (E.D. Pa. June 28, 2000)

Factual Summary
Numerous personal injury and medical monitoring 
claims seeking damages arising from use of the diet 
drugs fenfluramine, dexfenfluramine, and phenter-
mine, were consolidated in multidistrict proceedings. 
Plaintiffs in several actions sought to submit testimony 
from two experts, a pharmacologist and a behavioral 
psychologist, concerning the effects of phentermine 
in humans. Specifically, the proffered expert opinions 
concluded that phentermine, when taken in combina-
tion with the other drugs, boosted the efficacy of the 
drugs. Defendants moved to preclude the expert testi-
mony. While denying Defendants’ motion in part, the 
district court granted exclusion of testimony by Plain-
tiffs’ experts that the combination of the three drugs 
induces greater cardiovascular toxicity than ingestion 
of the drugs separately.

Key Language
•	 “Under	Daubert and its progeny, the court must 

examine an expert’s methodology and conclusions in 
order to ensure reliability.” 2000 WL 962545, at *2.

•	 “Furthermore,	an	expert’s	opinion	must	be	based	on	
scientific, technical or other specialized knowledge 
and not on ‘subjective belief or unsupported specu-
lation.’ Moreover, testimony of an expert that con-
stitutes mere personal belief as to the weight of the 
evidence invades the province of the jury.” Id. at *4 
(citations omitted).

•	 “To	the	extent	that	[the	experts]	have	relied	on	in	vi-
tro studies performed on animals, the results cannot 
be reliably extrapolated to an opinion on human cau-
sation. Animal and human systems differ. Addition-
ally, the concentration of phentermine used in these 
in vitro animal studies greatly exceeded any human 
clinical dosage. These gaps in scientific data are am-

plified	by	the	fact	that	[the	experts]	are	neither	med-
ical doctors, nor experts in epidemiology, cardiology 
or pulmonology.” Id. at *11 (citations omitted).

•	 “The	conclusions	reached	by	[the	experts]	have	to	
‘fit’ with the data and the methodology that precede 
them…. Under these circumstances, the court finds 
that there is ‘too great an analytical gap’ between the 
available scientific data and the opinions proffered 
by	[the	experts].”	Id. at *12 (citations omitted).

Fourth Circuit

Anderson v. Westinghouse Savannah River Co.
406 F.3d 248 (4th Cir. 2005)

Factual Summary
An employee appealed an unfavorable circuit court 
decision that the employer’s performance rating system 
created a disparate impact and that the employer’s fail-
ure to promote the employee should be considered dis-
parate treatment under Title VII. The Fourth Circuit 
held in part that the lower court did not abuse its dis-
cretion when it excluded the employee’s expert testi-
mony regarding the employer’s performance ranking 
and merit pay increase system on the grounds that the 
statistical basis for the expert’s testimony was deficient.

Key Language
•	 “The	analysis	was	based	on	comparisons	that	were	

not relevant to Miss Anderson’s claims. ‘The useful-
ness of statistics depends on the surrounding facts 
and circumstances.’” 406 F.3d at 263.

•	 “That	purpose	seems	to	have	nothing	to	do	with	
actual job performance or job requirements. And in 
order to evaluate whether or not there is disparate 
impact in ratings, similarly situated persons who are 
being rated must be compared. And there is simply 
too much disparity in the groups that have been used 
to control, and an absence of the use of a control fac-
tor that would control for the actual job title or the 
job duties.” Id.

•	 “A	review	of	the	factors	listed	above	reveals	that	the	
district court did not abuse its discretion in excluding 
the assessment…. The assessment does not have an 
adequate foundation for its conclusions. The assess-
ment team from the Department of Energy sought to 
document employee perceptions about equal oppor-
tunity programs, but the team only interviewed em-
ployees who responded to an open invitation sent by 
email. Those who were interviewed constituted less 
than one percent of the workforce at the Savannah 
River Site. The assessment team admitted in its report 
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that it ‘did not attempt to verify the perception of the 
employees’ who were interviewed.” Id. at 264.

TFWS, Inc. v. Schaefer
325 F.3d 234 (4th Cir. 2003)

Factual Summary
The Fourth Circuit’s ruling in this case seems to limit 
the broader discretionary powers granted to trial 
courts by Joiner and reaffirm that the trial court’s focus 
must be on the methodology, and not the conclusions. 
Here, a liquid retailer brought suit against the Mary-
land State Comptroller seeking a declaration that cer-
tain regulations governing the wholesale pricing of 
liquor and wine violated the Sherman Act. The trial 
court granted summary judgment for Defendants and 
the retailer appealed. The retailer argued, inter alia, 
that the trial court’s dismissal of its Daubert challenge 
to Defendant’s expert economist was improper. The 
Fourth Circuit disagreed. In affirming the trial court’s 
ruling permitting the expert testimony, the Fourth Cir-
cuit held that the retailer’s argument that the expert’s 
calculations did not lead to his conclusions or that the 
link between the data and the conclusions was faulty 
was not a true Daubert challenge to admissibility, but 
to the weight given to the expert’s evidence.

Key Language
•	 “Rather,	[Plaintiff]	basically	argues	that	[Defen-
dant’s	expert’s]	calculations	do	not	support	his	con-
clusion…. This is a challenge to the proper weight to 
be	given	to	[the	defense	expert’s]	evidence,	not	to	its	
admissibility. The district court did not abuse its dis-
cretion	in	ruling	that	[the	defense	expert’s]	evidence	
was admissible.” 325 F.3d at 240.

Phelan v. Synthes, Inc.
2002 WL 1058900 (4th Cir. 2002)

Factual Summary
Plaintiff brought suit against a medical device manu-
facturer when a surgical nail, which was implanted in 
her tibia, fractured. Plaintiff sought to present expert 
testimony from a biomedical engineer that the nail was 
defective and that the pre- market testing and package 
inserts relating to the nail were deficient and mislead-
ing.	On	motion	from	the	manufacturer	defendant,	the	
trial court barred the testimony and directed a verdict 
for Defendant. In affirming the district court’s ruling, 
the Fourth Circuit noted that the engineering expert’s 
opinions were allegedly drawn from basic principles of 
engineering, but the expert had failed to do any anal-

ysis or studies to ascertain if his conclusions were 
appropriately related to these principles. As such, the 
opinions lacked reliability and were “not demonstrably 
reliable enough to be admissible.”

Key Language
•	 “The	trial	court	did	not	abuse	its	discretion	in	deter-

mining that this opinion was not supported by reli-
able	methodology	where	[the	expert’s]	opinion	was	
based largely on extrapolation from a simple princi-
ple of engineering without quantitative or otherwise 
specific	examination	of	the	properties	of	the	[nail]	
itself.” 2002 WL 1058900, at *4.

Holesapple v. Barrett
2001 WL 208490 (4th Cir. 2001)

Factual Summary
Plaintiff was injured during a family outing on a small 
power boat and initiated a claim in admiralty against 
the owner of the boat. The district court found that 
Plaintiff’s expert was qualified to testify on the opera-
tion of small vessels, but that the opinion on this mat-
ter was unreliable. Rejecting Plaintiff’s expert affidavit, 
the district court granted summary judgment for the 
boat owner and Plaintiff appealed. The Fourth Cir-
cuit affirmed the district court’s ruling and found that 
the district court had not abused its discretion in find-
ing the proffered expert opinion to be lacking reliabil-
ity under Daubert.

Key Language
•	 “The	district	court	reasoned	that	the	opinion	was	

based purely on conjecture and post hoc reasoning, 
and was unsupported by scientific analysis, attempts 
at reconstruction, or reference to any proper author-
ity for operations of small vessels.” 2001 WL 208490, 
at *2.

•	 “Although	experts	with	specialized	knowledge	often	
extrapolate from existing data, as the Supreme Court 
observed, ‘nothing in either Daubert or the Federal 
Rules of Evidence requires a district court to admit 
opinion evidence that is connected to existing data 
only by the ipse dixit of the expert.’” Id.

•	 “The	opinion	[of	the	district	court]	reflects	a	con-
scious attempt to strike a balance between eviden-
tiary rules regarding the admissibility of an expert 
opinion, and the Kumho- Daubert gatekeeping func-
tion of the district court to ensure that such opinion 
is reliable.” Id.

•	 Noting	that	Plaintiff’s	proposed	expert	affida-
vit noted that “in forming my opinion on the cause 
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of the accident, I relied on my experience as a rec-
reational and commercial boat operator, race boat 
operation, test boat driver, and instructor”, the 
Fourth	Circuit	observed	that	“[t]he	quotation	is	char-
acteristic of the opinion rendered by the expert, in 
that throughout it reflects his opinions, without rely-
ing on any of the standard indicia associated with 
this particular accident. There is no mention of his 
consulting weather reports available at the time, tes-
timony as to wave height, and the fact that there 
were a number of other boats in the area immedi-
ately around the boat on which the plaintiff was rid-
ing at the time of the accident.” Id.

•	 “[I]t	still	is	a	requirement	that	the	expert	opinion	
evidence be connected to existing data by some-
thing more than the ‘it is so because I say it is so’ of 
the expert. The affidavit presents an almost perfect 
example of an ipse dixit opinion. When this is com-
bined with the fact that the district court is granted 
‘considerable leeway’ in deciding whether the expert 
testimony is reliable enough to justify admission, 
one must conclude that the district court’s denial 
of the expert’s affidavit was proper and was not an 
abuse of discretion.” Id.

In re Bausch & Lomb, Inc. Contact 
Lens Solution Prods. Liab. Litig.
2009 WL 2750462 (D. S.C. Aug. 26, 2009)

Factual Summary
Contact lens wearers who developed eye infections 
brought products liability actions against contact lens 
solution distributor alleging negligent and wrongful 
conduct in connection with the design, development, 
manufacture, and/or sale of the contact lens solution. 
Defendant moved to exclude Plaintiffs’ expert cau-
sation testimony regarding whether the contact lens 
solution was capable of causing infections other than 
Fusarium keratitis.

Key Language
•	 “The	expert’s	testimony	was	flawed	because	it	related	

to a theory that assumed, without evidence, that 
any increase in the lens microbial load caused infec-
tion. The expert’s opinion amounted to speculation 
because there was no reliable evidentiary basis to 
connect the increase in the microbial load due to the 
lens solution’s efficacy with the causation of infection 
in humans.” 2009 WL 2750462, at *10.

•	 “In	formulating	her	opinion,	Dr.	Cohen	extrapolates	
from in- vitro testing to real world causation. How-
ever, both Dr. Cohen and Bausch & Lomb’s expert 

agree that in- vitro tests are only the first step, and 
that animal studies followed by human trials are 
necessary to determine applicability of an hypothe-
sis to humans. In vitro tests generate hypotheses but 
lack sufficient reliability, standing alone, to demon-
strate causation in humans. These tests suggestion 
of biological plausibility is insufficient to demon-
strate causation, and unreliable under Daubert, 
absent evidence establishing an association between 
Moisture Loc and non- Fusarium infections.” Id. at 
*12 (citations omitted).

Dunn v. Sandoz Pharms. Corp.
275 F. Supp. 2d 672 (M.D. N.C. 2003)

Factual Summary
Postpartum patient who suffered stroke after pre-
scription of Parlodel brought products liability action 
against drug manufacturer. Plaintiffs’ expert offered 
opinion purportedly based on Bradford Hill criteria 
that Parlodel may cause strokes, seizures, hyperten-
sion, and myocardial infarction in Plaintiff. Defen-
dant moved to exclude expert causation testimony on 
grounds that the criteria purportedly relied upon is 
only appropriate for use where an association has been 
already proven by an epidemiological study. Finding 
that Plaintiffs’ expert opinion on causation was pre-
mised on an unproven hypothetical, the trial court 
ruled that the expert’s conclusions were not linked to 
the facts by a reliable analysis.

Key Language
•	 “An	analysis	of	the	bases	of	[Plaintiffs’	expert’s]	

hypothesis… compels the determination that his 
opinion is speculation. While hypothesis is essen-
tial in the scientific community because it leads to 
advances in science, speculation in the courtroom 
cannot aid the fact finder in making a determina-
tion of whether liability exists. Ultimately, specula-
tion is unreliable evidence and is inadmissible.” 275 
F. Supp. 2d at 684.

Bourne ex rel. Bourne v. E.I. 
Dupont de Nemours & Co.
189 F. Supp. 2d 482 (S.D. W. Va. 2002)

Factual Summary
Plaintiff- minor alleged birth defects relating to moth-
er’s exposure to fungicide and brought products lia-
bility action against fungicide manufacturer. Plaintiff 
sought to admit expert testimony that fungicide caused 
birth	defects.	On	motion	by	Defendant,	district	court	
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rejected Plaintiffs’ causation experts’ proffered testi-
mony as being unreliable and irrelevant.

Key Language
•	 “[T]he	extrapolations	of	[the	experts],	from	high-	

dosage, single species in vivo testing and lengthy 
benomyl exposure in vitro testing, to conclude that 
benomyl is a human teratogenic, are neither reliable, 
pursuant to the first prong of Daubert, nor relevant, 
under the second prong.” 189 F. Supp. 2d at 496.

Aldridge v. Goodyear Tire & Rubber Co.
34 F. Supp. 2d 1010 (D. Md. 1999)

Factual Summary
Plaintiffs, former employees of a subsidiary corpo-
ration, brought a products liability action against a 
parent corporation, alleging that they had suffered 
occupational injuries as a result of certain chemicals. 
Defendant corporation moved for summary judgment 
partly on the basis that Plaintiffs’ expert testimony on 
causation was unreliable and conclusory, and there-
fore should be precluded. The district court found that 
expert testimony of Plaintiffs’ experts failed to sat-
isfy the reliability requirements of Daubert and there-
fore should be excluded. As a result of the exclusion, 
the district court found that Plaintiffs had insufficient 
evidence of causation and therefore granted summary 
judgment for Defendant.

Key Language
•	 “Plaintiffs’	experts	have	not	explained	how	a	par-

ticular chemical in fact caused a particular disease 
when each worker was exposed not only to a number 
of	other	chemicals	at	the	[plant]	but	also	to	various	
other environmental effects with similar effects.” 34 
F. Supp. 2d at 1024.

•	 “In	a	toxic	tort	case,	‘the	extrapolation	or	leap	from	
one chemical to another must be reasonable and sci-
entifically valid.’” Id. at 1023 (citing Moore v. Ash-
land Chem. Inc., 151 F.3d 269, 279 (5th Cir. 1998)).

Fifth Circuit

Moore v. Ashland Chem. Inc.
151 F.3d 269 (5th Cir. 1998)

Factual Summary
Plaintiff brought toxic tort action against chemical 
manufacturer for injuries allegedly related to exposure 
to chemical substances. District court rejected Plain-
tiff’s expert testimony and worker appealed. The Fifth 
Circuit	reversed	and	remanded.	On	rehearing	en	banc	

the Fifth Circuit affirmed that the district court had 
not abused its discretion in precluding the proffered 
expert testimony on causation.

Key Language
•	 “Several	post- Daubert cases have cautioned about 

leaping from an accepted scientific premise to an 
unsupported one. To support a conclusion based on 
reasoning, the extrapolation or leap from one chem-
ical to another must be reasonable and scientifically 
valid.” 151 F.3d at 279 (citations omitted).

•	 “None	of	Daubert’s factors to assess whether the 
opinion was based on sound scientific principles was 
met.	[Plaintiff’s	expert’s]	theory	had	not	been	tested;	
the theory had not been subject to peer review or 
publication; the potential rate of error had not been 
determined or applied; and the theory had not been 
generally accepted in the scientific community. In 
sum,	[the	expert]	could	cite	no	scientific	support	
for his conclusion that exposure to any irritant at 
unknown levels triggers this asthmatic- type condi-
tion.” Id.

•	 “In	sum,	the	district	court	did	not	abuse	its	discre-
tion	in	finding	that	the	‘analytical	gap’	between	[the	
expert’s]	causation	opinion	and	the	scientific	knowl-
edge and available data advanced to support the 
opinion was too wide.” Id.

Norwood v. Raytheon Co.
2009 WL 677474 (S.D. Tex. Mar. 11, 2009)

Factual Summary
Plaintiffs claimed they were exposed to ionizing radi-
ation from certain weapons systems, manufactured by 
Raytheon, during the 1960s and 1970s. Plaintiffs alleged 
that Raytheon failed to warn them of the significant 
dangers and health risks posed by potential exposure to 
ionizing radiation. Defendant moved to preclude Plain-
tiffs’ expert causation testimony, arguing that Plaintiffs’ 
expert’s opinions were not “based upon sufficient facts 
or data.” While Raytheon argued that Plaintiffs’ expert 
failed to offer any scientific justification for relying on 
measurements from a German weapons system to rec-
reate the dosage of the U.S. weapons system, Plaintiffs 
responded that it was “eminently reasonable to extrapo-
late	[such]	data.”	The	Court	disagreed.

Key Language
•	 “[T]he	expert’s	testimony	must	be	reliable	at	each	

and every step or else it is inadmissible. The reliabil-
ity analysis applies to all aspects of an expert’s tes-
timony:	the	methodology,	the	facts	underlying	the	
expert’s	opinion,	[and]	the	link	between	the	facts	
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and	the	conclusion….	[N]othing	in	either	Daubert 
or the Federal Rules of Evidence requires a district 
court to admit opinion evidence that is connected 
to existing data only by the ipse dixit of the expert.” 
2009 WL 677474, at *11 (citations omitted).

•	 “Although	[Plaintiffs’	expert	was]	exceptionally	well-	
credentialed	and	[was]	undoubtedly	an	excellent	
cancer	clinician,	the	Court	conclude[d]	that	his	tes-
timony	in	this	action	[did]	not	satisfy	the	reliability	
criteria set forth in Daubert and the Federal Rules of 
Evidence.	Specifically,	the	Court	[found]	that	[Plain-
tiffs’	expert],…	failed	to	offer	any	scientific	justifi-
cation for relying on measurements from 1980 to 
1995	of	the	German	[weapons	system]	to	reconstruct	
Plaintiffs’	radiation	dosage	from	the	U.S.	[weapons	
system]	during	the	1960’s	and	1970’s.”	Id.

Verzwyvelt v. St. Paul Fire & Marine Ins. Co.
175 F. Supp. 2d 881 (W.D. La. 2001)

Factual Summary
Family brought a products liability action against sau-
sage manufacturer, contending that husband/father 
died as a result of food contamination. Plaintiffs 
sought to admit the coroner’s testimony as expert tes-
timony to establish that the decedent’s death was more 
likely than not caused by listeriosis, which resulted 
from ingesting the bacteria listeria. Notwithstanding 
the fact that the proffered expert was a forensic pathol-
ogist, the district court rejected the proffered expert 
testimony, where the expert had no prior experience 
in investigating or studying the effects of listeria and 
admitted that he was not an expert in listeriosis.

Key Language
•	 “The	Supreme	Court	has	attempted	to	flesh	out	the	

Daubert framework in subsequent decisions by ex-
panding the doctrinal basis underlying Daubert’s re-
liability/relevancy approach.” 175 F. Supp. 2d at 885.

•	 “In	reversing	the	court	of	appeals,	the	Supreme	
Court	[in Joiner]	aligned	itself	strongly	on	the	side	of	
the	trial	judge	[and]	extended	the	reach	of	[the	abuse	
of	discretion]	standard	to	the	trial	court’s	accep-
tance, or rejection, of both the methodology and 
conclusions of the expert, noting that ‘conclusions 
and methodology are not entirely distinct from each 
other.’” Id. at 886.

•	 “With	the	exception	of	the	results	of	plaintiff’s	test-
ing	of	the	unopened	packet	of	sausage,	[the	expert’s]	
opinions related to Listeria infections and hematolog-
ical malignancy have no evidentiary, scientific basis. 
Rather,	[the	expert’s]	proposed	testimony	attempts	to	

bridge too great an analytical gap between the data 
and the proposed opinion.” Id. at 887.

Sixth Circuit

Turpin v. Merrell Dow Pharms., Inc.
959 F.2d 1349 (6th Cir. 1992)

Factual Summary
This is a pre-Daubert products liability action brought 
against a manufacturer for birth defects allegedly re-
lated to pregnant mother’s ingestion of Bendectin. The 
district court granted summary judgment after inspect-
ing the reasoning used by Plaintiff’s medical causation 
expert	in	arriving	at	conclusions.	On	appeal,	the	Sixth	
Circuit affirmed the district court’s ruling and found 
that district courts had a duty to inspect the reasoning 
employed by the expert in reaching his or her conclu-
sions, and that where the reasoning was flawed, it was 
appropriate to preclude such testimony as unreliable.

Key Language
•	 “We	cannot	find,	however,	that	[the	expert’s]	testi-

mony is anything but personal belief or opinion…. 
[The	expert]	does	not	testify	on	the	basis	of	the	col-
lective view of his scientific discipline, nor does he 
take issue with his peers and explain the grounds for 
his differences. Indeed, no understandable scientific 
basis is stated. Personal opinion, not science, is testi-
fying here.” 959 F.2d at 1360.

•	 “Upon	analysis,	we	conclude	[the	expert’s]	conclusions	
go far beyond the known facts that form the premise 
of the conclusion stated. The conclusion so overstates 
its predicate that we hold that it cannot legitimately 
form	the	basis	for	a	jury	verdict.	Beyond	[the	expert’s]	
opinion testimony, to the extent that it is personal 
opinion as described above, it is inadmissible.” Id.

•	 “The	analytical	gap	between	the	evidence	presented	
and the inferences to be drawn on the ultimate issue 
of	[causation]	is	too	wide.	Under	such	circumstances,	
a jury should not be asked to speculate on the issue 
of causation.” Id.

Baker v. Chevron USA, Inc.
680 F. Supp. 2d 865 (S.D. Ohio 2010)

Factual Summary
Residents of nearby villages sued owner of a fuel refin-
ery and its subsidiaries, asserting state law tort claims 
based on personal injuries and property damage alleg-
edly caused by air emissions from the refinery and, in 
particular, the benzene contained in those emissions. 
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Defendants moved to exclude the opinions of Plaintiffs’ 
causation expert under Daubert and Rule 702. Defen-
dants principally argued that Plaintiffs’ causation ex-
pert’s opinions were unreliable because there was an 
insufficient scientific basis to conclude that the doses 
of benzene to which Plaintiffs’ were allegedly exposed 
were large enough to have caused their illnesses. In ad-
dition, Defendants contended that there was an insuf-
ficient scientific basis to conclude that benzene caused 
“monoclonal gammopathy of unknown significance.”

Key Language
•	 “The	court	may	not	exclude	an	expert’s	opinion	be-

cause it disagrees with his conclusions. Nevertheless, 
conclusions and methodology are not entirely dis-
tinct from one another. Trained experts commonly 
extrapolate from existing data. But nothing in either 
Daubert or the Federal Rules of Evidence requires a 
district court to admit opinion evidence that is con-
nected to existing data only by the ipse dixit of the 
expert. A court may conclude that there is simply 
too great an analytical gap between the data and the 
opinion proffered. 680 F. Supp. 2d at 875.

•	 Court	found	that	“the	opinions	expressed	in	[Plain-
tiffs’	expert]	report	[were]	based	on	a	scattershot	of	
studies	and	articles	which	superficially	touch[ed]	on	
each of the illnesses at issue. However, no depth of 
opinion	[was]	developed	in	any	of	the	selected	refer-
ences	as	to	any	of	Plaintiffs’	illnesses.	It	appear[ed]	
that	[Plaintiffs’	expert]	[did]	not	differentiate	the	
cases in any way and assumed that each reference 
support[ed]	his	causation	opinion	on	each	illness.	
That	clearly	[was]	not	the	case,	as	the	Court’s	summa-
tion	of	the	studies	demonstrate[d].	More	importantly,	
however,	none	of	[the	cited]	studies	support[ed]	an	
opinion that benzene can cause the illnesses from 
which	Plaintiffs	suffer[ed]	at	the	extremely	low	doses	
or exposures experienced in this case. The subject 
of	the	case	studies	cited	by	[Plaintiffs’	expert]	gen-
erally had much higher exposures to benzene than 
these	Plaintiffs.	Moreover,	there	[was	no]	consistent	
level of support that benzene exposure significantly 
increase[ed]	the	risk	of	developing	multiple	myeloma	
or non- Hodgkin’s lymphoma. Id. at 887.

J.B.D.L. Corp. v. Wyeth-Ayerst Labs., Inc.
2005 WL 1396940 (S.D. Ohio June 13, 2005)

Factual Summary
Plaintiffs claimed Wyeth violated the Sherman Act 
when it forced them to pay a supra- competitive price 
for one of Wyeth’s drugs as a result of Wyeth engaging 

in anti- competitive and exclusionary conduct towards 
one of its rivals. Wyeth moved for summary judgment 
and the court granted the motion as the proposed 
expert testimony was mere ipse dixit and without it, 
there was no triable issue of fact.

Key Language
•	 “The	Cipro	court	cites	a	July	1998	Congressional	
Budget	Office	Study	concluding	that	prices	for	brand-
name drugs continue to rise faster than inflation 
even after generic competition begins. Despite this, 
Leitzinger and Leffler simply assume that Wyeth’s 
pricing ‘should have’ followed their basic theory. This 
Court need not accept an expert’s assumption that is 
supported only by the ‘ipse dixit’ of the expert.” 2005 
WL 1396940, at *15.

•	 “From	this	document,	Leitzinger	and	Leffler	con-
clude that the alternate assumptions about Prema-
rin price increases are directly linked to the alternate 
assumptions about Cenestin’s market performance. 
Thus, they both conclude that once Wyeth ‘knew’ 
that it was successful in limiting Cenestin’s mar-
ket share through its PBM contracts, it raised Pre-
marin list price in line with the ‘best case’ scenario 
of the 1999 marketing budget projections. This is 
a highly questionable leap of logic. There is noth-
ing in the document stating that the alternate sce-
nario price increases are tied to or dependent upon 
Wyeth’s PBM contracts. Indeed, Leitzinger admitted 
that nothing in the document actually says what he 
believes it says…. Rather Leitzinger says he is infer-
ring that ‘the difference in Cenestin’s penetration 
was an important consideration distinguishing the 
pricing recommendations under the two cases.’” Id.

Knotts v. Black & Decker, Inc.
204 F. Supp. 2d 1029 (N.D. Ohio 2002)

Factual Summary
Decedent’s estate brought wrongful death and prod-
ucts liability action against manufacturer arising out of 
house fire allegedly caused by a defective battery char-
ger. District court rejected Plaintiffs’ proffered expert 
testimony from an electrician and a firefighter and 
granted Defendant’s motion for summary judgment. 
Among other things, the court found that the testi-
mony was improperly extrapolated from unfounded 
assumptions.

Key Language
•	 “[T]he	Court	finds	that	his	opinion	is	not	grounded	

on anything other than the fire investigation report 
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and the witness statements contained therein. There 
is no independent basis or analysis grounded either 
in scientific methodology or reliable procedures to 
support	his	theory	as	to	the	origin	of	the	fire….	[The	
expert’s]	opinion	is	incapable	of	bridging	the	analyt-
ical gap sufficient to establish an admissible opinion 
on the origin of the fire.” 204 F. Supp. 2d at 1039.

•	 “As	acknowledged	in	his	deposition,	there	was	no	in-
dependent testing of the product in order to validate 
[the	expert’s]	assertions	that	the	Defendant’s	prod-
uct could cause the battery to overheat and the plas-
tic charger case to ignite. Rather, the expert’s theory 
was based upon articles and documents which in-
volved battery charger of several types, made by 
varying manufacturers, all for the proposition that 
the ‘same technology’ was applicable to the Black & 
Decker VP130 for the purpose of asserting this possi-
ble scenario. This extrapolation theory when coupled 
with	the	lack	of	any	independent	testing	qualifies	[the	
expert’s]	opinion	as	tenuous	at	best	because	‘there	is	
simply too great an analytical gap between the data 
and the opinion offered.’” Id. at 1045.

Downs v. Perstorp Components, Inc.
126 F. Supp. 2d 1090 (E.D. Tenn. 1999)

Factual Summary
Freight company employee brought a products liabil-
ity action against company shipping chemical when 
the employee was exposed to the chemical. Plain-
tiff sought to admit expert testimony from a medical 
expert that exposure to the chemical had caused him 
severe injuries. Defendants moved to have the testi-
mony excluded. The district court granted Defendants’ 
motion on various grounds, including the fact that the 
expert’s opinions were “based on nothing more than 
conjecture, speculation and litigation animus.”

Key Language
•	 “Several	post- Daubert cases have cautioned about 

leaping from an accepted scientific premise to an 
unsupported one,… and to support a conclusion 
based on such reasoning, the extrapolation or leap 
from one chemical to another must be reasonable 
and scientifically valid.” 126 F. Supp. 2d at 1122.

•	 “A	recent	treatise	commenting	upon	the	admission	
of expert testimony following the Supreme Court’s 
decision in Daubert indicates that there are ‘seven’ 
flags which should cause concern for the trial court, 
[which	would	include]	Improper extrapolation. That 
is, leaping from an accepted scientific premise to an 
unsupported conclusion. An example of improper 

extrapolation is an expert’s use of structure analysis 
where there is no demonstrated connection between 
a chemical substance and a certain injury, but there 
is a demonstrated connection between a similar 
chemical substance and that injury.” Id. at 1125 (cit-
ing Joseph Sanders, Scientific Validity, Admissibility 
and Mass Torts After Daubert, 78 Minn. L. Rev. 1387, 
1409 (1994)).

Seventh Circuit

Fuesting v. Zimmer, Inc.
362 F. App’x 560 (7th Cir. 2010) (Fuesting II)

Factual Summary
Plaintiff sued Defendant after undergoing a right knee 
replacement with Defendant’s product, alleging design 
defect, negligence, and strict liability based on Defen-
dant’s decision to sterilize the knee implant using 
a technique called gamma irradiation in air (GIA) 
instead of another method. Plaintiff’s expert opined 
that the design of the implant was defective because 
it delaminated and therefore failed due to oxidation 
caused by the GIA sterilization process, and Defen-
dant should have known that at the time of Plain-
tiff’s surgery that better sterilization processes were 
available (such as gamma irradiation or sterilization 
with ethylene oxide). The district court denied Defen-
dant’s motion to exclude Plaintiff’s expert testimony 
and	a	jury	found	in	favor	of	Plaintiff.	On	appeal,	the	
Seventh Circuit revered in Fuesting I, finding that the 
district court erred by failing to exclude Plaintiff’s 
expert’s testimony as unreliable. The Seventh Circuit 
then remanded the case to the district court for fur-
ther	proceedings.	On	remand,	Plaintiff	hired	a	new	
expert who opined that Plaintiff’s knee implant failed 
because of oxidation that occurred while the implant 
was implanted in Plaintiff. The district court excluded 
this testimony and Plaintiff appealed.

Key Language
•	 “[Plaintiff’s	expert]	has	failed	to	‘bridge	the	analyt-

ical gap’ between the accepted fact that GIA ster-
ilization causes at least some amount of oxidation 
and	his	ultimate	conclusion	that	[Plaintiff’s]	knee	
implant in particular failed because GIA, rather than 
another	sterilization	method,	was	used.	One	indica-
tor of unreliability is the unjustifiable extrapolation 
from an accepted premise to an unfounded conclu-
sion. 362 F. App’x at 563.

•	 In	addition,	“[Plain	tiff’s	expert]	did	not	answer	a	vari-
ety of questions posed by this court in its earlier opin-
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ion with any specificity. Among other things, he failed 
to	address	‘with	respect	to	[Plaintiff’s]	implant	in	par-
ticular, what quantum of each variable is required to 
set this agreed upon chain reaction in motion. How 
much radiation does it take to cause oxidation, and to 
what degree? How much oxidation must occur to ren-
der polyethylene more susceptible to delamination?’ 
As we noted, ‘some greater methodology is required to 
bridge the analytical gap between general principles 
and particular conclusions, and to vest thereby the 
opinion with requisite reliability.’” Id. (citing Fuesting 
I, 421 F.3d 528, 536 (7th Cir. 2005)).

Ammons v. Aramark Unif. Servs., Inc.
368 F.3d 809 (7th Cir. 2004)

Factual Summary
Plaintiff sued his former employer for violating the 
Americans with Disabilities Act in his termination. 
Plaintiff claimed that Defendant refused to provide 
reasonable accommodation when he tried to return to 
work following a knee injury. The district court refused 
to admit Plaintiff’s expert testimony on the basis that 
it was unreliable and granted Defendant’s motion for 
summary judgment. The Seventh Circuit affirmed.

Key Language
•	 “In	so	holding,	the	district	court	noted	that	‘Enten-

berg admits that she did not observe any repairs 
being conducted while on the tour and that she did 
not observe all of the equipment and machinery that 
Ammons could be called on to maintain or repair.’” 
368 F.3d at 815.

•	 “The	district	court	also	held	that	Entenberg’s	report	
was	speculative:	‘In	light	of	her	inability	to	form	an	
opinion	concerning	[several	pieces	of	equipment	and	
machinery,	Entenberg’s]	conclusion	that	Ammons	
could perform the ‘vast majority’ of his job functions 
is not based on any specific methodology applied to 
the facts but is only unsupported speculation.’” Id.

•	 “Like	the	district	court,	we	conclude	that	Enten-
berg’s testimony was speculative. Entenberg offered 
her opinion that Ammons was capable of performing 
the vast majority of his job duties, while acknowl-
edging that she could offer no opinion as to whether 
Ammons could repair several pieces of machinery 
earlier identified in a deposition of the plant’s former 
maintenance manager as machinery Ammons would 
have to repair as part of his job. Not only had Enten-
berg not reviewed this deposition testimony, she 
acknowledged she was unfamiliar with the machin-
ery and did not see them being repaired during her 

tour. Without being able to offer any opinion as to 
whether Ammons was capable of repairing these 
pieces of machinery, Entenberg’s opinion was noth-
ing more than speculation.” Id. at 816.

Cooper v. Carl A. Nelson & Co.
211 F.3d 1008 (7th Cir. 2000)

Factual Summary
An injured worker at a construction site brought a per-
sonal injury action against a general contractor and 
sought to admit medical expert testimony to estab-
lish that he was suffering from chronic pain syndrome 
(CPS) resulting from his fall. Plaintiff offered testimony 
of a pain specialist, who concluded that he was suffering 
from CPS as a result of the fall. Where Defendant con-
tended that the expert’s conclusions had no scientific 
basis, were drawn from an untruthful medical history 
provided by Plaintiff, and failed to account for alternate 
causes, the district court precluded the pain specialist’s 
testimony.	On	appeal,	the	Seventh	Circuit	remanded	
the decision and noted that “trained experts commonly 
extrapolate from existing data” and that there was no 
suggestion that there was “too great an analytical gap” 
between the data and the expert’s conclusions.

Key Language
•	 “[A]lthough	Daubert is concerned primarily with 

the issue of methodology, not conclusions; ‘conclu-
sions and methodology are not entirely distinct from 
one another. Trained experts commonly extrapo-
late from existing data.’” Although a court ‘may con-
clude that there is simply too great an analytical 
gap between the data and the opinion proffered,’ no 
such suggestion has been made here. Accordingly, in 
the	circumstances	present	here,	[the	expert’s]	testi-
mony should not have been excluded under Daubert 
solely on the ground that his causation diagnosis was 
based only on his patient’s self- reported history.” 211 
F.3d at 1021 (citations omitted).

•	 “In	Rosen, Chief Judge Posner emphasized that the 
purpose of the rule announced in Daubert ‘was to 
make sure that when scientists testify in court they 
adhere to the same standards of intellectual rigor 
that are demanded in their professional work.’” Id. at 
1020 (citing Rosen v. Ciba-Geigy Corp., 78 F.3d 316, 
319 (7th Cir. 1996)).

•	 “Indeed,	Rule	703	of	the	Federal	Rules	of	Evidence	
explicitly permits reliance on material ‘reasonably 
relied upon by experts in the particular field in form-
ing	opinions	or	inferences.’	Our	case	law	has	recog-
nized that experts in various fields may rely properly 



Chapter 6 ❖ Has Expert Unjustifiably Extrapolated from an Accepted Premise… ❖ 287

on a wide variety of sources and may employ a simi-
larly wide choice of methodologies in developing an 
expert opinion.” Id. (citations omitted).

Rains v. PPG Indus., Inc.
361 F. Supp. 2d 829 (S.D. Ill. 2004)

Factual Summary
Plaintiff alleged in state court that her multiple sclero-
sis was the result of her exposure to the perchloroeth-
ylene (PCE) manufactured by Defendant. Defendant 
removed to federal district court and moved to exclude 
the testimony of Plaintiff’s experts. The court granted 
the motion, holding that the experts’ conclusions were 
not linked to accepted scientific knowledge.

Key Language
•	 “Dr.	Sultan	does	not	have	a	background	in	epide-

miology or biostatistics; and does not rely on it. He 
admits to the lack of scientific data supporting a link 
between perchloroeythlene and multiple sclerosis.

Q. ‘For all you know, there is not a single study 
anywhere in scientific literature that says that per-
chloroethylene causes multiple sclerosis.’
A. ‘I think there is—I do not know about the 
study, but I know that perchloroethylene does 
cause—see I am a treating physician. You are ask-
ing me questions which a treating physician does 
not deal as such. I mean, it is my knowledge, my 
information, what I have read over the years. That 
is all of the opinion.’”

 361 F. Supp. 2d at 835 (citations omitted).
•	 “Dr.	Poser	admitted	that	in	forming	his	opinion	that	

perchloroethylene triggered Plaintiff’s multiple scle-
rosis, he did not rely upon the epidemiology studies 
he	chose	to	cite	in	Section	C	of	his	report.	One	of	the	
reasons Dr. Poser does not rely upon the studies he 
cites in Section C of his report is because the Rains 
case is ‘absolutely unique.’” Id.

Caraker v. Sandoz Pharms. Corp.
172 F. Supp. 2d 1046 (S.D. Ill. 2001)

Factual Summary
Plaintiff brought lawsuit against drug manufacturer 
when she allegedly suffered a stroke after taking post-
partum lactation control drug. Plaintiff sought to 
admit expert testimony from a toxicologist and a neu-
rologist. Relying on a standard differential diagno-
sis, both experts offered opinions that linked the use 
of the drug to Plaintiff’s subsequent stroke. In preclud-
ing their proffered expert testimony, the district court 

found their use of differential diagnosis in reaching 
their conclusions to be scientifically unreliable.

Key Language
•	 “To	reach	their	opinions,	they	each	rely	on	a	differ-

ential diagnosis methodology, a methodology that 
involves ‘ruling in’ potential causes to develop a 
potential- cause checklist and then ‘ruling out’ poten-
tial causes one by one based on objective data and 
criteria…. The methodology, in the abstract, has 
been considered sound, but when it is used in the 
practice of science (as opposed to its use by treat-
ing physicians in the practice of medicine out of 
necessity) it must reliably ‘rule in’ a potential for the 
expert to reliably place the purported potential cause 
on the differential diagnosis in the first place as well 
as reliably ‘rule out’ the other potential causes until 
the physician is left with the most likely one. Both of 
these steps must be based on sufficient and reliable 
data for the methodology as a whole to be reliable. 
Thus, if the ‘ruling in’ step is bad or if an extrapo-
lation from the existing data is particularly ques-
tionable or involves too great an analytical leap (or 
several such leaps), the whole opinion is question-
able.” 172 F. Supp. 2d at 1048 (citations omitted).

•	 “The	most	glaring	problem	with	the	opinions	of	[the	
experts]	is	that	their	‘ruling	in’	decision	requires	too	
many extrapolations from dissimilar data, too many 
analytical leaps, and involves a loose application of 
purportedly objective scientific causation standards. 
For these and other reasons, the data these experts 
used to extrapolate their conclusions is suspect, and 
their opinions are more like personal opinions than 
products of any scientific methodology rigorously 
applied.” Id. at 1049.

Comer v. Am. Elec. Power
63 F. Supp. 2d 927 (N.D. Ill. 1999)

Factual Summary
Plaintiff-homeowner alleged property damage in a 
house fire and sued an electric utility company, claim-
ing that a “voltage surge” in a defective transformer 
led to the fire. After a jury verdict in Plaintiff’s favor, 
Defendant moved for judgment as a matter of law. The 
district court granted the motion on the basis that 
Plaintiff’s expert testimony from an electrical engineer 
“was unreliable and irrelevant.”

Key Language
•	 “The	point	is,	‘an	opinion	has	a	significance	pro-

portioned to the sources that sustain it,’ and conse-
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quently an expert opinion that lacks a proper factual 
foundation is little more than ‘unscientific specula-
tion offered by a genuine scientist,’ and thus is unreli-
able and inadmissible.” 63 F. Supp. 2d at 934 (citations 
omitted).

•	 “Opinions	without	factual	support	are	nothing	more	
than the subjective belief and unsupported specula-
tion—the ipse dixit—of the witness, and therefore 
[the	expert’s]	testimony	does	not	meet	the	reliability	
test of Daubert and Rule 702.” Id. at 939.

Eighth Circuit

Bland v. Verizon Wireless, (VAW) LLC
538 F.3d 893 (8th Cir. 2008)

Factual Summary
In 2005, Plaintiff accidentally left her water bottle at a 
Verizon Wireless store in Iowa. After returning to the 
store to retrieve the bottle, Plaintiff claimed she opened 
the bottle and noticed a “kind of pressurized noise” 
and a funny smell but took several sips from it anyway. 
After drinking from the bottle, Plaintiff alleged, she 
coughed for more than an hour and had a raspy sen-
sation in her lungs. Five weeks later, Plaintiff saw her 
doctor after having shortness of breath while running. 
The doctor diagnosed her as having exercise- induced 
asthma caused by the ingestion of Freon. Verizon 
moved to dismiss, arguing that Plaintiff lacked reli-
able causation evidence tying her illness to her Freon 
exposure. The court excluded the physician’s testimony 
and dismissed the case. Plaintiff appealed to the Eighth 
Circuit, which upheld the dismissal. The Eighth Circuit 
held that the physician failed to investigate other pos-
sible causes of Plaintiff’s exercise- induced asthma and 
also failed to determine what level of exposure to Freon 
could cause asthma.

Key Language
•	 “Critical	to	a	determination	of	causation	is	charac-

terizing exposure. The magnitude or concentration 
of an exposure should be estimated and the tempo-
ral aspects of the exposure should be determined—
whether the exposure was short-term and lasting a 
few minutes, days, weeks or months, or was long-
term	and	lasted	for	years.	[Plaintiff’s	expert]	lacked	
knowledge regarding what level of exposure to Freon 
constitute[ed]	an	appreciable	risk	of	causing	asthma	
and	the	specific	concentration	and	degree	of	[Plain-
tiff’s]	exposure	to	the	Freon.	Without	knowledge	
of	these	data	points,	[plaintiff’s	expert],	could	not	
extrapolate from the existing data because, as the 

district court reasoned, the gap between the data 
identified	and	[Plaintiff’s	expert’s]	proffered	opinion	
was ‘simply too great an analytical gap’… to support 
admissibility.” 538 F.3d at 898 (citations omitted).

First Union Nat’l Bank v. Benham
423 F.3d 855 (8th Cir. 2005)

Factual Summary
The trustee of a trust created to acquire stock of a tim-
ber company filed a legal malpractice action claim-
ing that the merger and acquisitions attorney and his 
law firm failed to file timely lawsuit to determine the 
fair value of stock acquired during a merger. The court 
excluded the testimony of Plaintiff’s expert witness on 
legal malpractice and granted judgment as a matter 
of law to Defendant. The Eighth Circuit reversed and 
remanded, holding that the trial court abused its dis-
cretionary role by excluding the expert’s testimony.

Key Language
•	 “In	making	his	opinion,	Owen	relied	upon	the	depo-

sitions of the parties, the witnesses, the facts and cir-
cumstances surrounding SE Timber’s merger with 
First Land and Timber and acquisition of its stock, 
and his own experience. Given these facts, we hold 
the district court abused its discretion in disallowing 
Owen’s	expert	testimony	on	the	issue	of	legal	mal-
practice in Arkansas.” 423 F.3d at 863.

J.B. Hunt Transp. v. Gen. Motors Corp.
243 F.3d 441 (8th Cir. 2001)

Factual Summary
Automobile passenger brought suit against truck-
ing company for traumatic injuries sustained in multi- 
vehicular accident. Post- settlement, trucking company 
brought crashworthiness claims against automobile 
manufacturer and seatbelt company alleging seat de-
fects were cause of injuries. Trial court excluded truck-
ing company’s expert testimony and entered judgment 
on jury verdict in favor of manufacturers. In affirming 
the trial court’s ruling, the Fourth Circuit held that sci-
entific opinions must be connected to underlying data 
by more than the ipse dixit of the proffered expert.

Key Language
•	 Where	Plaintiffs’	expert’s	conclusions	relied	only	on	

photographs and no witness testimony, and where the 
expert conceded that “he had insufficient evidence to 
completely reconstruct the accident as he theorized,” 
the expert’s “resulting conclusion… was mere specu-
lation and pure conjecture.” 243 F.3d at 444.
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Jaurequi v. Carter Mfg. Co., Inc.
173 F.3d 1076 (8th Cir. 1999)

Factual Summary
Plaintiff suffered amputation of his legs while operating 
a combine to harvest sorghum. Plaintiff sought to admit 
expert testimony (1) that Plaintiff was not adequately 
warned of the hazard zone within which he should not 
enter; and (2) that it was impossible to make a safety de-
termination in light of the speed with which the com-
bine was operating. The district court rejected Plaintiff’s 
expert medical testimony that the drug had caused the 
stroke, on the basis that it lacked scientific reliability. 
Plaintiff appealed and the Eighth Circuit affirmed.

Key Language
•	 “In	the	case	at	hand,	[Plaintiff’s	expert]	has	not	

attempted to construct or even draw the suggested 
device, much less test its utility as a safety device or 
its compatibility with the corn head’s proper func-
tion. Nor has he pointed to any manufacturer that 
incorporates awareness barriers into corn heads or 
similar farming machinery. In short, he has pro-
vided no basis for us to believe that his opinions are 
anything	more	than	unabashed	speculation….	[T]he	
proffered testimony regarding the lack of awareness 
barriers flunked the reliability prong of Daubert.” 
173 F.3d at 1084.

Behrens v. United Vaccines, Inc.
189 F. Supp. 2d 945 (D. Minn. 2002)

Factual Summary
Plaintiffs, owners of a mink ranch, sued a vaccine 
manufacturer, alleging that the vaccine failed to work. 
Plaintiffs offered the opinions of various experts to 
establish that Defendant had violated various USDA-
promulgated regulations. In granting Defendant’s 
motion for summary judgment on preemption grounds 
under the VSTA (Viruses, Serums, Toxin and Anal-
ogous Products Act), the district court rejected testi-
mony from one of Plaintiff’s experts on the basis that it 
was unsupported ipse dixit.

Key Language
•	 Where	Plaintiff’s	expert	opined	that	Defendant’s	

failure to obtain a greater than 50 percent posi-
tive on its internal testing constituted a ‘no test,’ the 
court	found	that	the	expert	had	not	“offer[ed]	more	
than	[a]	conclusory	impression,	undergirded	by	ipse 
dixit.” 189 F. Supp. 945.

Ninth Circuit

Dorn v. Burlington N. Santa Fe R.R. Co.
397 F.3d 1183 (9th Cir. 2005)

Factual Summary
The widow of a truck driver filed a wrongful death 
claim against Defendant after the death of her hus-
band. The trial court found in favor of Plaintiff and 
Defendant appealed. The Ninth Circuit reversed and 
remanded the trial court decision, holding in relevant 
part:	“[The]	district	court’s	actions	in	prohibiting	rail-
road from cross- examining highway patrol officer con-
cerning the angle at which truck driver’s truck crossed 
railroad	tracks	was	an	abuse	of	discretion;…	[the]	dis-
trict court erred by excluding of testimony of railroad’s 
expert who would have discredited widow’s expert 
opinions	concerning	hedonic	damages;	and	[the]	
district court’s error in excluding railroad’s expert 
opinion discrediting testimony of widow’s expert con-
cerning hedonic damages was not harmless.”

Key Language
•	 “Smith	purported	to	be	telling	the	jury	the	value	

that people placed on the enjoyment of life, but he 
did not give the jurors that figure. Instead he gave 
them a figure that combined the value that peo-
ple place on their own lives with the expenses of, or 
caused by, government safety programs. Because 
we reverse below regarding Ireland’s testimony, we 
need not reach a conclusion on whether the district 
court abused its discretion in admitting Smith’s tes-
timony.” 397 F.3d at 1195.

•	 “The	Court	went	on	to	note	that	a	district	court’s	ini-
tial gatekeeping choice to allow an expert’s opinion 
testimony does not prevent that same district court 
from deciding that the opinion is not scientifically 
sound after the expert has shared his or her opinions 
with the jury. This reasoning suggests that a district 
court, though not compelled to do so, may change 
its mind regarding the admissibility of one expert’s 
opinions after a competing expert offers testimony 
challenging the first expert’s shaky theories.” Id. at 
1196 (citations omitted).

•	 “A	trial	court’s	determination	that	the	proffered	tes-
timony of one expert witness is reliable and helpful 
does not necessarily mean that the contradictory tes-
timony of another witness, concerning the same sub-
ject matter but using a different methodology, is not 
also reliable and helpful.” Id.
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Schudel v. Gen. Electric Co.
120 F.3d 991 (9th Cir. 1997)

Factual Summary
Workers, who were contracted to clean up polychlori-
nated biphenyls (PCBs) brought suit against employer 
and chemical company and alleged various neurolog-
ical and respiratory conditions secondary to exposure 
to the PCBs. After a jury returned a verdict in favor of 
Plaintiffs, the district court granted a judgment not-
withstanding the verdict asserted by one plaintiff and 
with respect to neurological injuries claimed by the 
other three. Defendants appealed the verdict in favor 
of the plaintiffs whose award was affirmed and the 
remaining	plaintiffs	appealed	the	JNOV	or	new	trial.	
Reversing	the	JNOV	and	new	trial	and	remanding	the	
matter to the lower court, the Ninth Circuit also found 
that Plaintiff’s neurological expert testimony on causa-
tion was inadmissible under Daubert.

Key Language
•	 The	court	noted	that	each	of	two	of	the	“[neur	o	log	i-
cal	experts’]	conclusions	were	based	on	extrapolation	
from	studies	that:	(1) involved	organic	solvents	other	
than TCA and Perc; and (2) examined long-term 
exposure at relatively low chemical concentrations 
or short-term exposure at very high concentrations, 
rather than the short-term, moderate- level exposure 
sustained	by	[Plaintiff]….	Extrapolation	was	neces-
sary	to	make	the	studies	relevant,	[but]	there	was	no	
showing that the necessary extrapolation was scien-
tifically acceptable.” 120 F.3d at 997.

Daubert v. Merrell Dow Pharms., Inc.
43 F.3d 1311 (9th Cir. 1995)

Factual Summary
On	remand	from	the	Supreme	Court,	the	Ninth	Circuit	
undertook the task of applying the Daubert analysis 
to determine the reliability and relevance of the prof-
fered expert testimony. The Ninth Circuit noted that 
“in the interests of justice and judicial economy” and 
to provide guidance within its circuit, it would decide 
the issues before it, rather than remanding the case to 
the district court for a ruling under the new Daubert 
requirements. Specifically noting the shortcomings 
in the proffered expert testimony, the Ninth Circuit 
applied the Daubert analysis and rejected the proffered 
testimony of Plaintiffs’ experts to establish that Plain-
tiffs’ injuries were related to the ingestion of Bendectin.

Key Language
•	 “[S]omething	doesn’t	become	‘scientific	knowledge’	

just because it’s uttered by a scientist; nor can an ex-
pert’s self- serving assertion that his conclusions were 
‘derived by the scientific method’ be deemed conclu-
sive….” 43 F.3d at 1315–16.

Newkirk v. ConAgra Foods, Inc.
727 F. Supp. 2d 1006 (E.D. Wash. 2010)

Factual Summary
Plaintiff alleged that exposure to popcorn and natural 
and artificial butter flavorings caused certain respiratory 
ailments. Plaintiff claimed that he consumed between 
five to seven bags of microwave popcorn each day for ap-
proximately 11 years. He began eating microwave pop-
corn around the time he quit smoking to suppress his 
appetite and avoid gaining weight. Sometime between 
2000 and 2003, Plaintiff began experiencing shortness of 
breath, chest tightness, dry cough and fatigue. In 2007, 
after reading an article about a consumer developing 
“popcorn lung,” Plaintiff went to his family doctor to see 
whether he may have a disease related to inhalation of 
butter flavoring. Although other physicians who exam-
ined Plaintiff did not diagnose him with “bronchiolitis 
obliterans,” Plaintiffs’ expert concluded that he did in-
deed have “bronchiolitis obliterans syndrome/flavoring- 
induced bronchiolitis obliterans.” In support of his 
opinion, Plaintiffs’ expert relied on studies conducted in 
cases of popcorn factory workers to support his conclu-
sion that exposure to diacetyl vapors emanating from a 
microwave when popcorn was cooked was sufficient to 
cause Plaintiff’s respiratory ailments.

Key Language
•	 “There	is	simply	too	great	an	analytical	gap	between	

the existing data, indicating that exposure to but-
ter flavoring vapors in the occupational setting 
can	cause	bronchiolitis	obliterans,	and	[Plaintiffs’	
expert’s]	opinion	that	a	consumer	of	microwave	pop-
corn is exposed to a vaporized substance equivalent 
to production plant butter flavoring vapors at lev-
els sufficient to cause bronchiolitis obliterans.” 727 
F. Supp. 2d at 1029.

•	 “The	bulk	of	[Plaintiffs’	expert’s]	conclusions	do	not	
rise above ‘subjective belief or unsupported specula-
tion.’” Id.

Henricksen v. ConocoPhillips Co.
605 F. Supp. 2d 1142 (E.D. Wash. 2009)

Factual Summary
Plaintiff sued ConocoPhillips, alleging that his occu-
pational exposure to the company’s gasoline, which 
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contained benzene and benzene- containing products, 
caused his acute myelogenous leukemia (AML). Plain-
tiff worked as a gasoline truck driver from 1973 until 
2003, and his job entailed loading petroleum fuels, in-
cluding gasoline, refined and sold by Defendant. Plain-
tiff alleged that he regularly spilled gasoline on his skin 
while filling the tank and was exposed to fumes at a 
ConocoPhillips terminal that did not have a vapor re-
covery system to prevent exposure to gasoline fumes. 
Plaintiff was diagnosed with AML in 2003 and sued De-
fendant asserting products liability claims for negli-
gence, strict liability, and breach of warranty. Defendant 
moved to exclude Plaintiff’s experts’ testimony and for 
summary judgment, arguing that Plaintiff could not re-
liably establish a medical or scientific link between ex-
posure to gasoline and AML, nor could he demonstrate 
that his occupational exposure to benzene in gasoline 
was sufficient to cause his AML. The court held that, 
while it did not question the scientific expertise of any 
of the experts, their testimony was unreliable because it 
was not supported by the scientific literature.

Key Language
•	 “While	Plaintiffs’	theory	that	the	benzene	in	gasoline	

led to this development of AML has an air of plau-
sibility about it, plausible hypotheses are not scien-
tific knowledge, but the building blocks and catalysts 
of such knowledge. Without evidence that (at least) 
a recognized minority of scientists in his field accept 
his methodology of inferring gasoline’s ability to 
cause AML, Plaintiffs’ causation opinions are based 
on subjective belief and unsupported speculation.” 
605 F. Supp. 2d at 1178 (citations omitted).

In re Silicone Gel Breast Implants Prods. Liab. Litig.
318 F. Supp. 2d 879 (C.D. Cal. 2004)

Factual Summary
Surviving husband filed a products liability suit 
against manufacturers of silicone breast implants, 
claiming that the implants caused his wife’s breast can-
cer and premature death. Defendants moved in limine 
to exclude four of Plaintiff’s causation experts and for 
summary judgment. The court held that the majority 
of the expert’s testimony was admissible as to general 
causation, with the notable exception of testimony that 
the cancer was induced after implementation. As such, 
a conclusion was not supported by reliable data.

Key Language
•	 “The	real	problem	with	Shanklin’s	conclusion	is	

that by his own admission, a tumor generally must 

undergo 30 doubling cycles even to reach a palpa-
ble size of only one centimeter…. Using Shanklin’s 
own underlying assumptions, in short, 19 dou-
bling cycles just would not be sufficient to create a 
palpable one- centimeter tumor, let alone the two- 
centimeter tumor Toni Cagle’s doctors discovered.” 
318 F. Supp. 2d at 919.

•	 “Moreover,	Plaintiff	provides	no	specific	data	about	
possible carcinogenic effects of the amount of TDA 
to which Cagle was theoretically exposed. The ani-
mal studies upon which Shanklin and Lapṕ e rely 
employed significantly higher doses of TDA. While 
those studies were sufficient for regulatory agencies 
to conclude that TDA is capable of causing cancer in 
humans, the evidence for the proposition that the 
dose of TDA Cagle received created so high a can-
cer risk that it is more probable than not that it was 
TDA—and not other breast cancer risk factors—that 
caused Cagle’s cancer is thin.” Id. at 920.

Grant v. Bristol-Myers Squibb
97 F. Supp. 2d 986 (D. Ariz. 2000)

Factual Summary
Plaintiff alleged health injuries relating to silicone 
breast implants and brought products liability action 
against breast implant manufacturer. Defendant 
moved to preclude testimony from Plaintiff’s six cau-
sation experts and for partial summary judgment. The 
district court rejected the expert testimony on several 
prongs of Daubert and granted Defendant’s motions.

Key Language
•	 Where	the	court	found	that	the	“conclusions	about	

systemic disease have not gained general accep-
tance in the relevant scientific community” and the 
experts had failed to demonstrate that they followed 
“scientific methods practiced by a recognized minor-
ity in the field,” the court refused to “allow the jury 
to speculate based on any experts’ opinion based 
only on clinical experience in the absence of evi-
dence showing consistent, statistically significant 
association between breast implants and systemic 
disease.” 97 F. Supp. at 992.

Tenth Circuit

Smith v. Sears Roebuck & Co.
2007 WL 1252487 (10th Cir. May 1, 2007)

Factual Summary
Plaintiff’s son was killed when he was trapped under 
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a garage door when the garage door opener malfunc-
tioned. The garage door opener was twenty- four years 
old at the time of the accident. Plaintiff offered expert 
testimony that the garage door opener was defectively 
designed. Plaintiff’s expert’s opinion was that the “ga-
rage door opener was prone to failure because in or-
dinary	use	[the	reverse	mechanism]	would	rarely	be	
actuated and the mechanism would tend to get inopera-
bly stuck when not actuated frequently.”

Key Language
•	 Plaintiff’s	expert	testimony	was	inadmissible	
“because	it	[was]	connected	to	the	existing	data	
only by the ipse dixit of the expert.” First, Plaintiff’s 
expert did not perform any tests to substantiate his 
theory. Second, his opinion ignored the testimony 
of Plaintiff who stated she tested the reverse mech-
anism three to four times a year, which negated 
lack of use of the reverse mechanism as the cause of 
the failure of the garage door opener to work prop-
erly. Lastly, Plaintiff’s expert did not eliminate other 
alternate causes for the accident such as the “opener 
may have not been properly adjusted, the garage 
door may not have been properly lubricated, and 
the old and worn motor may have had insufficient 
torque to activate the reverse mechanism.” 2007 WL 
1252487, at *2.

Miller v. Pfizer, Inc.
356 F.3d 1326 (10th Cir. 2004)

Factual Summary
The parents of a 13-year-old boy sued the manufacturer 
of Zoloft when their son committed suicide after being 
on the drug for one week. The district court granted 
summary judgment for Defendants after excluding 
Plaintiff’s expert testimony on the grounds that the 
methodology employed was scientifically unreliable. 
Plaintiffs appealed the decision, saying that the dis-
trict court abused its discretion as a gatekeeper when 
it refused to allow Plaintiff’s expert to introduce new 
supporting evidence in response to concerns raised by 
two independent experts tasked with evaluating his 
methodology. The Tenth Circuit affirmed.

Key Language
•	 The	court	concluded	that	Dr.	Healy	“misapplied,	

failed to satisfy, or failed to address six of the seven 
[Koch’s]	postulates…	[;and]	[t]o	compound	this	
problem, he has invented other factors and variously 
applied or misapplied them in ways which make it 
impossible to discern what his conclusions would be 

if they rested only on generally accepted methodol-
ogy.” 356 F.3d at 1331.

Bitler v. A.O. Smith Corp.
391 F.3d 1114 (10th Cir. 2004)

Factual Summary
Plaintiff was severely burned by a gas explosion in his 
basement when a propane- fueled water heater manu-
factured and installed by Defendant exploded. Plaintiff 
filed a product’s liability suit against Defendant in state 
court, and Defendant removed to federal court where 
the jury found for Plaintiff. Defendants appealed argu-
ing, in part, that the trial court abused its discretion in 
admitting Plaintiff’s expert testimony.

Key Language
•	 “Thus	it	is	the	specific	relation	between	an	expert’s	

method, the proffered conclusions, and the partic-
ular factual circumstances of the dispute, and not 
asymptotic perfection that renders testimony both 
reliable and relevant.” 391 F.3d at 1121.

•	 “Testimony	concerning	the	laws	of	quantum	
mechanics may be scientifically relevant, but may 
have no practical relevance to testimony concerning 
the function and possible failure of a water heater 
safety valve control.” Id.

•	 “Daubert does not require a district court to linger 
at the ‘gate,’ as if caught in Zeno’s paradox, unable to 
proceed to the main trial without first conducting a 
series of mini-trials with regard to every objection 
raised against a party’s expert witnesses.” Id. at 1122.

•	 “We	conclude	that	the	trial	court	did	not	abuse	its	
discretion in finding Boh’s personal experience, 
training, method of observation, and deductive rea-
soning sufficiently reliable to constitute ‘scientifically 
valid’ methodology.” Id.

•	 “Thus,	because	testing	is	not	necessary	in	all	
instances to establish reliability under Daubert, and 
because it is not required by the particular factual 
circumstances of this case, we conclude that the dis-
trict court did not abuse its discretion in finding that 
the Bitlers’ experts’ testimony is reliable.” Id. at 1123.

Goebel v. Denver & Rio Grande W. R.R. Co.
346 F.3d 987 (10th Cir. 2003)

Factual Summary
On	remand,	trial	court	entered	judgment	in	favor	of	rail-
road employee who alleged he suffered acute high al-
titude cerebral edema as a result of working in high 
elevations and diesel fumes. Railroad appealed and ar-
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gued that the trial court improperly failed to preclude 
Plaintiff’s medical expert testimony on causation be-
cause there was “too great an analytical gap” between 
the data and opinion. Upon reviewing the data relied 
upon by the expert in arriving at his conclusions, the 
Tenth Circuit disagreed and found that the trial court 
had not abused its discretion in finding the expert tes-
timony admissible as the conclusions were properly 
extrapolated from existing data. The Tenth Circuit em-
phasized that the analysis required by Joiner is not to an-
alyze whether the conclusions are correct, but whether 
the methodology is reliable and the conclusions logically 
flow from the data relied upon by the expert.

Key Language
•	 “While	expert	opinions	‘must	be	based	on	facts	which	
enable	[the	expert]	to	express	a	reasonably	accu-
rate conclusion as opposed to conjecture or specula-
tion… absolute certainty is not required.’… Instead, 
the plaintiff must show that the method employed by 
the expert in reaching the conclusion is scientifically 
sound and that the opinion is based on facts that sat-
isfy Rule 702’s reliability requirement.” 346 F.3d at 991 
(citations omitted).

•	 “In	Joiner, when faced with a claim that the experts 
in question relied on studies that did not support 
their conclusions, the Supreme Court reviewed each 
study and concluded that the district court did not 
abuse its discretion in excluding the testimony.” Id. 
at 992.

•	 “After	careful	review	of	[Defendant’s]	arguments,	
[Plaintiffs’	expert’s]	affidavits,	the	underlying	medi-
cal literature and the record as a whole, we perceive 
no basis to conclude that the district court abused its 
discretion	by	ruling	that	[Plaintiff’s	expert’s]	opin-
ion was adequately supported by the scientific lit-
erature. Given the record before us, we too are not 
persuaded that this is a case where too great a gap 
exists between the proffered expert opinion and the 
underlying data.” Id. at 994.

Summers v. Mo. Pac. R.R. Sys.
132 F.3d 599 (10th Cir. 1997)

Factual Summary
Railroad employees brought an action against a rail-
road to recover for alleged injuries from exposure to 
diesel	exhaust	fumes.	On	the	railroad’s	motion,	the	
district court rejected Plaintiffs’ expert testimony. 
Affirming the district court ruling, the Tenth Circuit 
found that a physician’s testimony on chemical sensi-
tivity was inadmissible where it was based on testing 

methods that were “subject to much criticism by the 
scientific community as not having met acceptable sci-
entific levels of methodology and criteria.”

Key Language
•	 The	Tenth	Circuit	noted	that	although	“district	

courts must be careful not to ‘don the amateur sci-
entist’s cap in ruling on scientific validity,’” they 
“remain free to determine as a threshold question 
whether an expert is in fact predicating her conclu-
sions on the scientific theory, procedure, or princi-
ple on which she purports to rely. Were this not so, 
an expert whose opinion rests on faulty scientific 
underpinnings might be permitted to testify simply 
by placing an acceptable label on otherwise inadmis-
sible ‘scientific knowledge.’” Id.

Graves v. Mazda Motor Corp.
675 F. Supp. 2d 1082 (W.D. Okla. 2009)

Factual Summary
Plaintiff rented a 2006 Mazda6 and operated the vehi-
cle without incident until her trip to the airport to re-
turn	the	vehicle.	On	that	trip,	she	stopped	to	ask	for	
directions and after she got out of the car, the car hit her, 
knocking her down and injuring her. Plaintiff alleged 
that the vehicle was defectively designed because she be-
lieved that she had placed the car into park when in fact 
she had placed the shifter between park and reverse. 
Plaintiff’s expert opined that the Mazda6 shifter was de-
fective and unreasonably dangerous because it was dif-
ferent from anything Plaintiff was used to (the car she 
usually drove had a different shifter) in that the shifter 
has an “unusual arrangement” because it has multi-
ple detents between “drive” and “park” and each detent 
is larger than the diameter of the shift lever. The court 
granted Defendant’s motion for summary judgment.

Key Language
•	 “Although	[Plaintiff’s	expert’s]	conclusions—includ-

ing his central conclusion that the Mazda6 shifter 
is defective because it is different—are purportedly 
based on the application of engineering principles, 
his application of those principles to the shifter on 
the Mazda6 is not grounded in any objective data or 
specifically applicable engineering standards.” 675 
F. Supp. 2d at 1102.

•	 “The	proffer	of	an	alternative	design	(even	if	the	
design is feasible, or even preferable, in a general 
sense) will shed no light on the issue of whether the 
proposed design satisfies Mississippi’s standard for a 
feasible design alternative unless a meaningful com-
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parison (i.e., a comparison validated by the use of 
techniques recognized in Daubert and Kumho and 
their progeny) provides the trier of fact with a rea-
sonable basis for a finding that the proposed alter-
native demonstrably reduces the foreseeable risks of 
ordinary use.” Id. at 1104–05.

Ingram v. Solkatronic Chem., Inc.
2005 WL 3544244 (N.D. Okla. Dec. 28, 2005)

Factual Summary
After the rupture of a cylinder at the Solkatronic’s 
facility, Plaintiffs allegedly began to suffer from head-
aches, generalized fatigue and weariness, memory 
loss, and other neurological dysfunction, and ongoing 
emotional distress, which they attribute to their sup-
posed exposure to arsine gas, released in the rupture. 
Defendant moved to strike the testimony of Plaintiffs’ 
experts. The court granted parts of the motion, noting 
significantly that the testimony of one was inadmissi-
ble as conjecture.

Key Language
•	 “Without	question,	Dr.	Hastings	considers	his	views	

on the mechanism of arsine poisoning to be at the 
forefront of thinking on the subject of arsine toxic-
ity. There is no evidence in the record, however, that 
the biotransformation theory is either supported 
by existing research on the topic of arsine or is the 
product of testing conducted by Dr. Hastings. More-
over, Dr. Hastings’s own analysis on the theory of 
biotransformation suffers from inexcusable analyt-
ical gaps… this Court may not, consistent with the 
mandate of Daubert and its gatekeeping function, 
permit this litigation to become a forum in which 
an expert may offer what is, presently, mere specula-
tion on the possibilities of alternate routes of arsine 
injury…. While Dr. Hastings may well stand on the 
precipice of a scientific breakthrough, he has not 
adequately established that his biotransformation 
theory is the product of sufficiently rigorous scien-
tific inquiry or a grounding in the methods of sci-
ence.” 2005 WL 3544244, at *9.

•	 “Dr.	Hastings	rejected	the	results	of	that	testing,	
alleging that the engineers had relied upon inaccu-
rate meteorological data in reaching their results. 
While Dr. Hastings may reasonably take issue with 
both the methods and the results of the testers, he 
neither offered alternative results upon which he 
relied in drawing his causation opinions, nor made 
an independent attempt to evaluate arsenic concen-
tration levels in the affected area. Further, although 

Dr. Hastings claims that certain plaintiffs may have 
inhaled some form of arsenic, a solid, he agreed at 
his deposition that none of the plaintiffs recalled 
encountering a particulate on the day of the release. 
Having rejected the validity of the only existing 
soil sampling results and having neglected to do 
any independent testing, the Court fails to under-
stand how Dr. Hastings could reliably draw any con-
clusions as to plaintiffs’ environmental exposure to 
arsenic.” Id. at *10 (citations omitted).

Florists’ Mut. Ins. Co. v. Agstar of N.M., Inc.
376 F. Supp. 2d 1143 (D. N.M. 2004)

Factual Summary
Plaintiff filed suit claiming that Defendant’s insur-
ance policy did not cover the loss of Defendant’s green-
house tomato crop because the loss was to disease and 
the policy expressly excluded coverage for losses due to 
disease. Plaintiff moved to exclude Defendant’s expert 
testimony that the damage was not due to disease, and 
the court granted the motion in pertinent part, saying 
that the expert’s methods could not substantiate his 
conclusions.

Key Language
•	 “Agstar	has	not	offered	anything	to	substantiate	

Lujan’s assertion that it is possible to tell if Pythium 
is present just by looking at whether a plant is wilt-
ing. Even if that may be the day-to-day practice in 
the industry, Agstar has not substantiated its asser-
tion that, by looking at the roots and the presence of 
wilting, it’s possible to conclude, to a scientific cer-
tainty, whether Pythium is present.” 376 F. Supp. 2d 
at 1149.

Koch v. Koch Indus., Inc.
2 F. Supp. 2d 1385 (D. Kan. 1998)

Factual Summary
In a securities fraud action, minority shareholders 
brought suit against the corporation, alleging fraud 
in the sale of minority interests in the corporation. In 
support of their claims, Plaintiffs sought to admit testi-
mony from a valuation expert. Defendant corporation 
filed a motion in limine to preclude the expert’s report 
on the basis that the conclusions stated by the expert 
were not based on data regarding a refinery’s cash flow, 
but rather on a series of theoretical assumptions. The 
district court disagreed and found that the underly-
ing assumptions were not merely “conjecture and spec-
ulation,” but would “clear the minimum threshold of 
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financial validity.” As such, Defendant’s motion to pre-
clude the valuation expert was denied.

Key Language
•	 “In	Joiner, the Supreme Court clarifies that conclu-

sions often cannot be entirely divorced from the 
methodology used in arriving at them.” 2 F. Supp. 2d 
at 1407.

•	 “As	part	of	the	pretrial	evaluation,	the	trial	court	
also must determine whether the expert opinion is 
‘based on facts that enable the expert to express a 
reasonably accurate conclusion as opposed to con-
jecture	or	speculation	[but]	absolute	certainty	is	not	
required.” Id. (citing Kieffer v. Weston Land, Inc., 90 
F.3d 1496, 1499 (10th Cir. 1996)).

Eleventh Circuit

Hendrix ex rel. G.P. v. Evenflo Co., Inc.
609 F.3d 1183 (11th Cir. 2010)

Factual Summary
Plaintiff claimed her son was severely injured when 
an Evenflo restraint system failed during a low-speed 
accident in 2002. Plaintiff alleged that her son’s inju-
ries caused him to develop autism spectrum disor-
der (ASD) and a spinal cord cyst. Defendant moved to 
exclude Plaintiff’s expert testimony, arguing that there 
is no scientifically reliable basis for the experts’ opin-
ions under Daubert. The district court concluded that 
none of the literature cited by one of Plaintiffs’ experts 
supported his proffered opinion that traumatic brain 
injury could have caused ASD. The other expert did not 
even attempt to provide any evidence to support a gen-
eral causal link between traumatic brain injury and 
ASD. The Eleventh Circuit affirmed.

Key Language
•	 “Merely	demonstrating	that	an	expert	has	experience,	

however, does not automatically render every opin-
ion and statement by that expert reliable. If the wit-
ness is relying solely or primarily on experience, then 
the witness must explain how that experience leads to 
the conclusion reached, why that experience is a suf-
ficient basis for the opinion, and how that experience 
is reliably applied to the facts. The trial court’s gate-
keeping function requires more than simply ‘taking 
the expert’s word for it.’ Nothing in either Daubert or 
the Federal Rules of Evidence requires a district court 
to admit opinion evidence that is connected to exist-
ing data only by the ipse dixit of the expert.” 609 F.3d 
at 1194 (citations omitted).

Guinn v. AstraZeneca Pharms. LP
602 F.3d 1245 (11th Cir. 2010)

Factual Summary
Plaintiff, who was prescribed the prescription anti-
psychotic drug Seroquel, brought an action against 
the manufacturer claiming her use of the prescription 
drug caused her to develop diabetes. The district court 
granted manufacturer’s motions to exclude Plaintiff’s 
expert testimony and for summary judgment. Plaintiff 
appealed.

Key Language
•	 “The	district	court	did	not	abuse	its	discretion	by	al-
ternatively	holding	that,	even	if	[Plaintiff’s	expert’s]	
differential diagnosis methodology was acceptable, 
her testimony was unreliable because her conclusions 
were not logically supported by the facts of this case.” 
602 F.3d at 1256.

•	 “In	determining	that	the	existing	data	did	not	sup-
port	[Plaintiff’s	expert’s]	conclusions,	the	district	
court	noted	[Plaintiff’s	experts’]	testimony	estab-
lished	the	following	facts:	[Plaintiff’s	expert]	knew	of	
no	method	to	determine	whether	[Plaintiff’s]	weight	
gain was due to Seroquel or normal fluctuations in 
weight	[Plaintiff]	had	experienced	throughout	her	
life; it was ‘hard to know for sure’ whether the point 
in	time	[Plaintiff]	developed	diabetes	had	anything	
to	do	with	Seroquel;	[Plaintiff]	had	numerous	pre-	
existing health conditions that could have caused her 
weight	gain;	[Plaintiff]	had	numerous	risk	factors	for	
diabetes; these risk factors were sufficient to cause 
[Plaintiff’s]	diabetes;	[Plaintiff’s	expert]	had	made	
no attempt to quantify the relative contribution of 
[Plaintiff’s]	risk	factors;	and	[Plaintiff]	likely	would	
have developed diabetes whether or not she ever took 
Seroquel. Given this evidence, the district court did 
not	abuse	its	discretion	by	holding	that	[Plaintiff’s	
expert’s]	opinion	was	unsupported	by	the	evidence.”	
602 F.3d at 1256.

McClain v. Metabolife Int’l, Inc.
401 F.3d 1233 (11th Cir. 2005)

Factual Summary
Plaintiffs claimed that an herbal weight loss supple-
ment containing ephedrine and caffeine caused three 
to suffer from ischemic stokes and one to have a heart 
attack. The district court stated that it lacked suffi-
cient knowledge on the scientific subject matter and 
that without competing testimony produced by Defen-
dants, it could not exclude Plaintiff’s expert testimony. 
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Defendants appealed the district court’s decision on 
the grounds that it abused its discretion when it admit-
ted Plaintiff’s expert testimony. The appellate court 
assessed the expert’s opinions and held that the district 
court erred in admitting Plaintiff’s expert testimony, 
as the experts supplanted the weak methodology with 
their own ipse dixit.

Key Language
•	 “Finally,	on	the	speculative	nature	of	his	testimony,	
O’Donnell	attempts	to	anoint	his	opinions	by	claim-
ing that he based them on the ‘broad principles of 
pharmacology.’ In the Daubert context, such phrases 
have little value. They are not shibboleths that dis-
tinguish those experts that offer reliable science 
from those who foist junk science on the court. ‘The 
expert’s assurances that he has utilized generally 
accepted	scientific	methodology	[are]	insufficient.’”	
401 F.3d at 1244.

•	 “This	lack	of	predictability,	O’Donnell’s	use	of	an	
unreliable analogy and his inclination to draw over-
reaching conclusions from self- limiting medical arti-
cles, show the speculative nature of his opinions. As 
Judge	Posner	explained:	‘the	courtroom	is	not	the	
place for scientific guesswork, even of the inspired 
sort. Law lags science; it does not lead it.’” Id. at 1247 
(citations omitted).

•	 “As	shown	in	this	case,	however,	neither	O’Donnell	
nor Hakim utilized a reliable methodology to prove 
that use of Metabolife 356 actually causes strokes or 
heart attacks, either generally or in these Plaintiffs. 
The medical literature does not support such opin-
ions. Plaintiffs’ experts took leaps of faith and sub-
stituted their own ipse dixit for scientific proof on 
essential points.” Id.

Rink v. Cheminova, Inc.
400 F.3d 1286 (11th Cir. 2005)

Factual Summary
Plaintiffs brought a class action suit against Chemi-
nova, Inc., asserting products liability and toxic tres-
pass claims stemming from their exposure to the 
Fyfanon—a pesticide sprayed over the Tampa Bay 
area to combat the Mediterranean fruit fly. Plaintiffs 
claim that Defendant stored the pesticide improperly, 
causing its key ingredient, malathion, to decompose 
into isomalathion—a chemical toxic to people. Plain-
tiffs sought to introduce expert testimony to prove this 
chemical decomposition. Defendants filed a motion 
to exclude. The court upheld the district court’s ruling 

that the methodology of Plaintiff’s expert was not sci-
entifically reliable under Daubert.

Key Language
•	 “Whether	it	was	based	on	evidence	that	some	of	

the barrels at the Texas site were melting or evi-
dence of radiant energy from the sun or an autocat-
alytic effect, the district court found, and we agree, 
that Matson’s addition of eighteen degrees required 
the kind of scientifically unsupported ‘leap of faith’ 
which is condemned by Daubert.” 400 F.3d at 1292.

•	 “In	evaluating	the	reliability	of	an	expert’s	method,	
however, a district court may properly consider 
whether the expert’s methodology has been con-
trived to reach a particular result.” Id. at 1293.

Cook ex rel. Estate of Tessier v. 
Sheriff of Monroe County, Fla.
402 F.3d 1092 (11th Cir. 2005)

Factual Summary
Plaintiff, in the capacity of the personal representative 
of the decedent’s estate, filed a negligence claim against 
the sheriff in charge of the facility where the decedent 
committed suicide. The trial court excluded the tes-
timony of Plaintiff’s expert as largely ipse dixit upon 
motion from the defense and ruled for judgment as a 
matter of law for the defense. Plaintiff appealed and 
the appellate court upheld the relevant portion of the 
trial court’s decision, stating that the trial court acted 
within its discretion regarding the admission of the 
expert’s testimony.

Key Language
•	 “Dr.	Maris’	second	opinion—that	Tessier	should	have	

been put on close observation, and that hourly checks 
are insufficient—may involve matters beyond the un-
derstanding of the average layperson. However, nota-
bly absent from this opinion are (a) any finding that 
MCDC personnel should have known Tessier was sui-
cidal, and (b) any reference to—let alone explication 
of—any generally accepted standard of care for deal-
ing with suicidal inmates. Because Dr. Maris’s opin-
ion that Tessier should have been placed under close 
observation is without a sufficient factual or medical 
foundation, again, the district court acted within its 
discretion in excluding it as being either unhelpful or 
misleading to the jury.” 402 F.3d at 1112.

•	 “Dr.	Maris’	fourth	opinion—that	had	Tessier	
received psychiatric treatment, he probably would 
not have committed suicide—is similarly unsub-
stantiated and unspecific. It is presented without any 
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supporting factual foundation, analysis, or explana-
tion, and thus the trial court acted within its discre-
tion in excluding it, too.” Id.

•	 “Dr.	Maris’	eighth	opinion—that	MCDC	was	delib-
erately indifferent to Tessier’s medical needs—is 
another conclusion that is connected to existing data 
only by the ipse dixit of the expert. The opinion is 
unsubstantiated by any proffered facts, explanation, 
or analysis, and the trial court therefore acted within 
its discretion in excluding it.” Id. (citations omitted).

Club Car, Inc. v. Club Car (Quebec) Import, Inc.
362 F.3d 775 (11th Cir. 2004)

Factual Summary
Plaintiff, a Georgia manufacturer of golf carts, sued the 
Quebec distributor and its president/personal guaran-
tor for payment for delivered goods following Plaintiff’s 
termination of distributorship agreement. The distrib-
utor and president/personal guarantor filed counter-
claims against manufacturer and both parties moved 
for summary judgment. The trial court ruled in part 
that the testimony of Defendant’s accountant was inad-
missible, as his methods were insufficient to support 
his conclusions. The Eleventh Circuit affirmed.

Key Language
•	 “But	a	trial	court	has	broad	discretion	in	determin-

ing how to perform its gatekeeper function, and 
nothing prohibits it from hearing a Daubert motion 
during trial.” 362 F.3d at 780.

•	 “Ryan	testified	that	CCQ’s	damages	in	the	form	of	
lost profits exceeded $10 million. But, as the trial 
court found, that estimate was based on gross sales 
and gross profit figures. Ryan admitted he had not 
factored in expenses CCQ would normally incur in 
generating income and sales. To recover lost profit 
damages in Georgia, ‘one must show the proba-
ble gain with great specificity as well as expenses 
incurred in realizing such profits. In short, the gross 
amount minus expenses equals the amount of recov-
ery.’ Ryan failed to follow this rule. The trial court 
reasonably concluded his lost profit calculation was 
based on flawed methodology that was unaccepted 
in the accounting community.” Id. (quoting Shaw v. 
Ruiz, 428 S.E.2d 98, 103 (Ga. 1993)).

Rider v. Sandoz Pharms. Corp.
295 F.3d 1194 (11th Cir. 2002)

Factual Summary
Plaintiffs, who claimed that their hemorrhagic strokes 

were caused by the use of Parlodel, brought products li-
ability	action	against	a	drug	manufacturer.	On	the	issue	
of causation, Plaintiffs sought to admit expert testi-
mony on various evidence of a causal link between use 
of Parlodel and strokes, including animal studies show-
ing increased levels of vasoconstriction in animals that 
had taken similar drugs. Defendants moved to pre-
clude Plaintiffs’ expert testimony on causation and the 
district	court	granted	the	motion.	On	appeal,	the	Elev-
enth Circuit affirmed the district court’s ruling and 
found that the expert testimony was inadmissible un-
der Daubert and that the expert testimony concerning 
animal studies also failed to meet the Supreme Court’s 
clarification under Joiner.

Key Language
•	 “[P]laintiffs	urge	the	Court	to	extrapolate	the	results	

of animal studies to humans. As with the plaintiffs’ 
evidence of chemical properties, the district court 
did not err in finding no basis for doing so. Plaintiffs’ 
experts admitted that with respect to animal studies 
generally, what happens in an animal would not nec-
essarily happen in a human being. Accordingly, it is 
necessary for plaintiffs to offer some rationale for the 
suggestion that the vascular structures of humans 
and animals are sufficiently similar in this context 
to conclude that bromocriptine’s effects on animals 
may be extrapolated to humans. Plaintiffs have not 
done so.” 295 F.3d at 1202.

•	 “As	the	Supreme	Court	held	in	Joiner, scientific evi-
dence must ‘fit’ the plaintiff’s theory of causation. In 
this case, neither the chemical compound evidence 
nor the animal study evidence ‘fits’ as evidence rele-
vant to the cause of plaintiffs’ injuries.” Id.

Allison v. McGhan Med. Corp.
184 F.3d 1300 (11th Cir. 1999)

Factual Summary
In a breast implant case, the district court rejected 
Plaintiffs’ expert testimony on causation because it 
was unreliable under Daubert and Joiner.	On	appeal,	
the Eleventh Circuit cautiously proceeded to affirm the 
district court ruling.

Key Language
•	 “While	[Plaintiff]	argues	that	the	thrust	of	the	Rules	

and the Eleventh Circuit has been for liberal admis-
sibility	of	evidence,	[Plaintiff]	fails	to	appreciate	the	
tempering qualities of Rules 403, 702 and 703 under 
Daubert and the fact that this Court has been twice 
overruled on Daubert decisions in precedent setting 
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Supreme Court decisions in Joiner and Kumho Tire, 
both of which imposed stricter admissibility stan-
dards than the Eleventh Circuit had deemed appro-
priate.” 184 F.3d at 1312.

•	 “Even	assuming	gel	bleed,	a	finding	that	silicone	oil 
emulsifies in the eye indicates that silicone gel simi-
larly emulsifies in breast tissue and causes systemic 
disease is still quite a leap…. As in Joiner, the dis-
trict court, after conducting a thorough review of 
the medical evidence, did not abuse its discretion by 
finding that Dr. Gershwin failed to establish the link 
between the animal, retinal and anti- collagen studies 
and	[Plaintiff’s]	complaints	of	disease.”	Id. at 1314.

•	 “[Plaintiff]	complains	that	the	district	court	erred	by	
looking at conclusions rather than methodology and 
principles as Daubert directed. While weighing the 
relative finding of the studies may seem to be a res-
urrection of the Frye standard (general acceptance 
in the scientific community), courts have noted that 
Daubert’s suggested criteria to examine whether the 
theory has attained general acceptance within the 
scientific community does just that. Joiner made it 
clear that although principles and methodology were 
the focus, the court was not precluded from looking 
at conclusions.” Id. at 1315 (citations omitted).

Finestone v. Fla. Power & Light Co.
2006 WL 267330 (S.D. Fla. Jan. 6, 2006)

Factual Summary
Plaintiffs claim the Florida Power & Light Co.’s neg-
ligence caused an alleged release of radioactive mate-
rial from its nuclear power plant. Plaintiffs allege that 
Defendant’s breach of multiple duties to control and 
limit releases caused them to contract of cancer. The 
parties filed cross motions to exclude the testimony of 
the opposing expert witnesses. The court held in part 
that the testimony of two of Plaintiff’s experts would 
be excluded as being based on false assumptions.

Key Language
•	 “Thus,	although	Waligora	and	Resnikoff	are	qual-

ified to testify, the reliability of their methodology 
has not been sufficiently shown. As with Gundersen, 
their assumptions as to the presence of the amount 
and type of radioactive isotopes fail the ‘test’ of their 
theory—as their extrapolations cannot stand next 
to the actual data retrieved from the site and sur-
rounding environment…. The Court thus concludes 
that Defendant’s motions to exclude the expert tes-
timony of Resnikoff and Waligora must be granted. 
Though a court should meticulously focus on the 

expert’s principles and methodology, and not on the 
conclusions that they generate, the court can draw 
inferences about the methodology from the conclu-
sions. Put another way, a district court may prop-
erly consider whether the expert’s methodology has 
been contrived to reach a particular result. As with 
Gundersen, Resnikoff and Waligora’s false assump-
tions make their methodology unreliable.” 2006 WL 
267330, at *12–13 (citations omitted).

Norfolk S. Corp. v. Chevron U.S.A., Inc.
279 F. Supp. 2d 1250 (M.D. Fla. 2003)

Factual Summary
Railway companies brought suit under Comprehensive 
Environmental Response, Compensation and Liabil-
ity Act (CERCLA) against petroleum companies alleg-
ing contamination of their properties by predecessors 
of the petroleum companies. Defendant petroleum 
company filed motion to exclude expert testimony that 
petroleum operations on a different site separated from 
the railroad companies’ property by a natural water-
way was causally linked to damage to Plaintiffs’ prop-
erty. In granting Defendants’ motion, the trial court 
recognized that Plaintiffs’ causation experts were 
“well- qualified in their respective fields,” but barred 
their opinions and conclusions since they were not 
supported by the accepted facts and scientific evidence.

Key Language
•	 Where	an	expert’s	opinion	“is	devoid	of	any	factual	

basis or scientific methodology, it is scientifically 
unreliable.” 279 F. Supp. 2d at 1277.

•	 “However,	due	to	the	passage	of	time	and	lack	of	ev-
idence, these experts were forced to fill in too many 
blanks with speculation and conjecture for their opin-
ions to be scientifically reliable. Nor did the experts 
conduct any of their own testing or subject their theo-
ries to the rigors of scientific analysis. When asked to 
admit scientific evidence, the Court ‘must determine 
whether the evidence is genuinely scientific, as dis-
tinct from being unscientific speculation offered by 
a genuine scientist.’” Id. at 1278 (citing Rosen v. Ciba-
Geigy Corp., 78 F.3d 316, 318 (7th Cir. 1996)).

•	 “The	Court	is	not	required	to	‘admit	opinion	evi-
dence that is connected to existing evidence only by 
the ipse dixit of the expert.’” 279 F. Supp. 2d at 1279.

Jack v. Glaxo Wellcome Inc.
239 F. Supp. 2d 1308 (N.D. Ga. 2002)

Factual Summary
Patient who suffered panic attacks and panic disorder 
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after intake of Zyban, a smoking cessation aid, brought 
products liability action against drug manufacturer. 
Defendant moved in limine to exclude several causation 
experts and moved for summary judgment. In granting 
the motion in limine in part and denying in part, the 
trial court precluded the expert testimony of two med-
ical experts who proffered conclusions that were un-
supported by the facts and were based on questionable 
methodology.

Key Language
•	 “Dr.	Oren	employed,	essentially	the	same	technique	

as Dr. Richtand. Interestingly, however, the two doc-
tors, who gave practically the same rationale for 
reclassifying certain data, did not arrive at the same 
numerical results. This discrepancy in the rehashing 
of the data from the prior studies further confirms 
what the court finds to be an unacceptable and unre-
liable level of arbitrariness inherent in the method 
employed.” 239 F. Supp. 2d at 1319.

District of Columbia Circuit

Raynor v. Merrell Pharms., Inc.
104 F.3d 1371 (D.C. Cir. 1997)

Factual Summary
In a pre-Joiner	case,	the	district	court	granted	JNOV	to	
a drug manufacturer and rejected Plaintiffs’ expert tes-

timony that Bendectin had caused Plaintiff’s birth de-
fects.	On	appeal,	the	D.C.	Circuit	Court	affirmed	the	
lower court’s decision under Daubert.

Key Language
•	 “Plaintiffs	contend	that	the	district	court	errone-

ously applied the principles of Daubert by focus-
ing on the conclusions of their experts rather than 
on the methodology…. The line is not all that clear, 
as propositions may be formulated as conclusions or 
methodologies with comparatively minor linguistic 
adjustment. Here, however, the primary question can 
properly be formulated as whether it is methodolog-
ically sound to draw an inference that a drug causes 
human birth defects from chemical structure, in vivo 
animal studies and in vitro studies, when epidemio-
logical evidence is to the contrary.” 104 F.3d at 1375.

•	 “The	only	way	to	test	whether	data	from	non-	human	
studies can be extrapolated to humans would be to 
conduct human experiments or use epidemiologi-
cal data. In fact, the experts’ conclusions have been 
tested by the latter method and have been found 
wanting. We do not believe that when the Daubert 
opinion directed courts to consider whether the the-
ory or technique… can be (and has been tested), it 
meant that a ‘theory or technique’ that has been con-
tradicted is on that account more likely to qualify as 
‘scientific knowledge.’ Rather the reverse.” Id. (cita-
tions omitted).

Practice Tips

The foregoing outline underscores that an expert’s conclu-
sions are not untouchable. Indeed, a trial court may analyze 
and weigh the conclusions of expert testimony to determine 
whether the reasoning is fatally flawed. The Joiner clarification 
to Daubert is a critical weapon that should be employed strate-
gically by defense lawyers.

As good defense practitioners, on receipt of Plaintiffs’ expert 
reports and conclusion of depositions, our focus naturally turns 
to the principles and methodologies relied upon by Plaintiffs’ 
experts. Often, we find ourselves going through a Daubert 
checklist. However, it is important that we do not inadvertently 
miss a careful analysis of whether there is a “logical link” 
between the conclusions and the assumption upon which they 
purport to rely and not just focus solely on the methodology 
and principles relied upon.

This is not always an easy task. Oftentimes, it is easier to 
attack a methodology or the underlying assumptions as being 
novel, unaccepted, and unreliable, than to argue that the con 
clusions do not flow from the assumptions made. The con-

clusions are usually pretty clear. Similarly, the assumptions 
relied upon and the methodologies used are also often easy 
to find. As a general practice, this author suggests a quick ini-
tial read-through of expert reports and deposition testimony 
followed by a more detailed analysis. It can be very helpful to 
write out bullet point conclusions and then find the methods 
and assumptions relied upon. While developing an argument 
attacking an expert’s methodology, this method forces the 
lawyer to also similarly inspect the assumptions and principles 
that the methodology is premised upon.

Second, as a practice, it is important to allow your expert to 
analyze Plaintiff’s expert deposition testimony and reports as 
early as possible with an understanding of the Daubert and 
Joiner criteria. While it is unnecessary and not a good idea to 
give your own expert a Daubert checklist, it is probably a good  
idea to verbally educate your expert as to how you intend to 
analyze the testimony and reports of Plaintiff’s experts.

Remember—your expert is more likely to understand the sci-
ence and theories proposed by Plaintiffs’ expert and will be
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one of your best tools in attacking the reliability and relevance 
of Plaintiffs’ expert testimony.

While establishing that an expert’s reasoning is flawed may be 
a more daunting task than attacking the actual methodology 

used or the principles relied upon by an expert, it can be a 
very fruitful task. It remains a potent weapon in a defense law-
yer’s arsenal, in influencing the trial court to actually analyze 
the conclusions reached by Plaintiff’s expert.

Go to Daubert Table of Contents
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