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This chapter examines how the various federal courts 
have addressed whether a witness has the necessary 
qualifications to express an opinion on the issues that 
are the subject matter of his/her intended testimony. 
The civil cases on point fall into two distinct catego-
ries: (1) those which address “whether the witness has 
the expertise” he professes to hold; and (2) those which 
address “whether the expertise held by the expert 
qualifies him/her to opine on the issues offered to the 
court.” A few cases also state that an expert is not qual-
ified because his claimed discipline itself lacks reliabil-
ity. A circuit-by-circuit analysis of substantive case law 
on this issue follows.

Practice Tip
A circuit split exists as to whether an expert, to qualify, must 
have a specific expertise on the precise issues before the 
court or merely an expertise on the general subject matter of 
the issues before the court. The First, Second and Third Cir-
cuits have applied the criteria liberally and have permitted 
expert testimony by witnesses with a more general under-
standing of the issues. The Fifth Circuit sits on the fence. The 
Fourth, Sixth, Eighth, Ninth and recently the Seventh Circuits 
have taken a more stringent approach and have required more 
specific expertise. The Eleventh Circuit, after having its lib-
eral approach struck down in both the Joiner (522 U.S. 136 
(1997)) and Kumho Tire (526 U.S. 137 (1999)) cases, recently 
has taken a similarly stringent approach.

Because of the evolving interpretation of the requirements 
imposed by the Daubert trilogy, practitioners should carefully 
identify the issues that will have to be addressed by expert 
testimony and seek to retain experts whose education, experi-
ence, skills and training make them specialists with regard to 
the particular issues.

U.S. Supreme Court

Kumho Tire Co., Ltd. v. Carmichael
526 U.S. 137 (1999)

Factual Summary
Plaintiffs were injured in an accident that occurred 
when a tire blew out and sued the tire’s maker and dis-
tributer (collectively “Kumho”), alleging that the tire 
was defective. On summary judgment, Kumho moved 
the District Court for the Southern District of Ala-
bama to exclude Plaintiffs’ tire expert from testify-

ing. Applying Daubert, the district court found that 
the methodology used by Plaintiffs’ tire failure expert 
was unreliable and excluded his testimony. The United 
States Supreme Court concurred with the district 
court’s finding that the gatekeeper role described by 
the Daubert court applies to technical and other non- 
scientific experts. The Supreme Court also found that 
the Daubert criteria should be applied flexibly; each 
of the criteria will not apply in every case challenging 
the reliability of expert testimony, nor is the list of cri-
teria set forth in Daubert exhaustive of the potentially 
relevant considerations in determining the reliability 
of any expert’s testimony. In the course of its analysis, 
the Court, while not questioning the witnesses’ quali-
fications, recognized that the first step in determining 
whether a witness can present reliable expert testi-
mony on an issue is to determine whether the expert in 
fact holds the requisite expertise.

Key Language
•	 The	gate-	keeping	role	of	the	trial	judge	“applies	not	

only to testimony based on ‘scientific’ knowledge but 
also to testimony based on ‘technical’ and ‘other spe-
cialized’ knowledge.” 526 U.S. at 141.

•	 “Daubert’s list of specific factors neither necessar-
ily nor exclusively applies to all experts or in every 
case.” 526 U.S. at 141.

•	 “Nor,	on	the	other	hand,	does	the	presence	of	
Daubert’s general acceptance factor help show that 
an expert’s testimony is reliable where the discipline 
itself lacks reliability, as for example, do theories 
grounded in any so-called generally accepted princi-
ples of astrology or necromancy.” 526 U.S. at 151.

First Circuit

United States v. Mahone
453 F.3d 68 (1st Cir. 2006)

Factual Summary
Defendant was convicted of attempted armed robbery 
and interstate transportation of a stolen motor vehi-
cle. Defendant appealed his conviction, arguing, inter 
alia, that the district court erred in admitting foot-
wear impression expert testimony that was key to the 
jury’s attempted robbery verdict. At trial, Defendant 
moved in limine to exclude a forensic scientist’s testi-
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mony that footwear impressions taken inside the credit 
union matched a shoe found with Plaintiff’s DNA. The 
district court denied the motion, accepting the scien-
tist as an expert in footwear impression collection and 
analysis, finding reliable her methodology for analyz-
ing footwear impression evidence, using the “ACE-V” 
method (analysis, comparison, evaluation, and verifi-
cation), and concluding that her proffered testimony 
was admissible. On appeal, the First Circuit affirmed 
the District Court’s ruling.

Key Language
•	 From	the	outset,	it	is	difficult	to	discern	any	abuse	

of discretion in the district court’s decision, because 
other federal courts have favorably analyzed the 
ACE-V method under Daubert for footwear and fin-
gerprint impressions. See United States v. Allen, 207 
F. Supp. 2d 856 (N.D. Ind. 2002) (footwear impres-
sions), aff’d, 390 F.3d 944 (7th Cir. 2004); United 
States v. Mitchell, 365 F.3d 215, 246 (3d Cir. 2004) 
(favorably analyzing ACE-V method under Daubert 
in latent fingerprint identification case); Common-
wealth v. Patterson, 445 Mass. 626, 840 N.E. 2d 12, 
32–33 (2005) (holding ACE-V method reliable under 
Daubert for single latent fingerprint impressions). 
Mahone, 453 F.3d at 71.

•	 Our	review	of	the	record	confirms	that	these	fac-
tors support admissibility of ACE-V. The method has 
been tested in published studies and has been the 
subject of widespread publication, including books 
devoted to footwear impressions, although it is not 
clear that there have been rigorous peer- reviewed 
articles. Homer offered a potential error rate of zero 
for the method, stating that any error is attribut-
able to examiners. Finally, ACE-V is clearly highly 
accepted in the forensics field; the same method is 
used for latent impression analysis of fingerprints. 
Mahone, 453 F.3d at 71–72.

•	 Even	if	there	were	cause	for	concern	with	the	ACE-V	
method, Daubert emphasized that “[v]ig or ous cross- 
examination, presentation of contrary evidence, and 
careful instruction on the burden of proof are the tra-
ditional and appropriate means of attacking shaky but 
admissible evidence.” Daubert, 509 U.S. at 596, 113 
S. Ct. 2786. Under this analysis, Mahone’s argument 
regarding the lack of a set number of clues required 
for an ACE-V match must fail. Mahone, 453 F.3d at 72.

•	 Other	federal	courts	have	found	ACE-V	to	be	reli-
able under Daubert, while noting that verification in 
ACE-V may not be blinded. See United States v. Hav-
vard, 117 F. Supp. 2d 848, 853, 855 (S.D. Ind. 2000) 
(“[T]he second expert may know from the outset 

that another examiner has already made the positive 
identification…. [L]atent print identification is the 
very archetype of reliable expert testimony.”), aff’d, 
260 F.3d 597 (7th Cir. 2001); Mitchell, 365 F.3d at 239 
(noting that although ACE-V verification may not be 
blinded, it still constitutes “peer review” that favors 
admission of the method). Mahone, 453 F.3d at 72.

Gaydar v. Sociedad Instituto Gineco-
Quirurgico y Planificacion Familiar
345 F.3d 15 (1st Cir. 2003)

Factual Summary
The action arose from Defendants’ performance of a 
suction curettage abortion without having identified 
that Plaintiff had an ectopic pregnancy, and Defen-
dants’ subsequent failure to examine Plaintiff when she 
returned eleven days later complaining of abdominal 
pain, symptoms of pregnancy and having performed 
a positive home pregnancy test. Plaintiff underwent 
emergency surgery fifteen days post- curettage to re-
move the remains of a ruptured ectopic pregnancy and 
her right fallopian tube. She subsequently received a 
jury award against the abortion clinic and physician for 
medical malpractice. The clinic appealed the verdict, 
challenging among other things the qualifications of 
Plaintiff’s expert medical witness—a general practitio-
ner who testified that the clinic should have performed 
pre- abortion testing and should have examined Plain-
tiff when she returned post-  operatively. Defendant as-
serted that Plaintiff’s expert was not qualified to opine 
regarding the standard of care for ectopic pregnancies 
because he was not a gynecologist or obstetrician. The 
circuit court declined to find that the district court had 
abused its discretion in admitting the testimony, not-
ing that: (1) it would have been “an abuse of discretion” 
for the district court to have excluded a doctor’s testi-
mony on the sole ground that his medical specialty was 
other than the specialty at issue; and (2) that the general 
practitioner’s education and training would be helpful 
to a jury, despite his lack of specific experience regard-
ing pregnancies. The general practitioner was also per-
mitted to testify on the proper procedures for making 
changes or additions to patient records.

Key Language
•	 “The	mere	fact	that	Dr.	Rodriguez	was	not	a	gynecol-

ogist does not mean that he was not qualified to give 
expert testimony regarding Gaydar’s pregnancy. The 
proffered expert physician need not be a specialist in 
a particular medical discipline to render expert tes-
timony relating to that discipline. [Citation omitted.] 
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In fact, it would have been an abuse of discretion for 
the	court	to	exclude	Dr.	Rodriguez’s	testimony	on	
the sole basis that his medical speciality [sic] was 
something other than gynecology or obstetrics.” 345 
F.3d at 24–25.

•	 “Although	Defendants	also	argued	that	Dr.	Rodri-
guez ‘had only performed two [pelvic examinations] 
since his internship, and he had never palpated an 
ectopic pregnancy,’ we cannot say that, given Dr. 
Rodriguez’s	education	and	training,	the	district	
court abused its discretion in holding that his testi-
mony would still be helpful to the jury in resolving 
this case.” Id. at 25.

•	 The	doctor’s	status	as	a	general	practitioner	versus	
a gynecologist or obstetrician goes “to the weight of 
the testimony and not to the Daubert exclusion of 
the same.” Id. at 24.

•	 The	general	practitioner	“was	also	qualified	to	tes-
tify about the appropriate procedures for altering 
or modifying hospital or patient records.” Id. at 25. 
He testified: “If there is going to be any alteration or 
modification made by a doctor or any medical per-
sonnel to a patient’s record, to a hospital record or a 
record of any medical procedure, it has to be made 
with the initials of the person who has made those 
alterations in order to keep a record of the alteration 
that was actually made.” Id.

United States v. Frabizio
2006 WL 2384836 (D. Mass. Aug. 11, 2006)

Factual Summary
Defendant was charged with possession of child 
pornography. The government sought to intro-
duce expert testimony that the images found in the 
Defendant’s possession were of real children, not 
computer- generated images. Defendant challenged the 
admissibility of this testimony, arguing that the tech-
niques used by the FBI were unreliable because they 
had not been tested or subjected to independent peer 
review. The techniques had no known error rate, no 
standards or controls, were not generally accepted, and 
did not satisfy any other reasonable criteria for reliabil-
ity. The image identification technique at issue involved 
looking at the pictures to see if the child was listed in 
any missing children’s database, looking for signs of 
manipulation, looking for “cartoonish” features and, 
with multiple images, comparing them against one 
another. The work was reviewed by another examiner. 
All examination was done without the aid of a com-
puter. The court held that the expert’s testimony must 
be excluded under Daubert, noting that the current 

sophistication of computer software rendered the field 
of image identification using no more than the naked 
eye unreliable. Expert: Thomas Musheno (forensic 
examiner of photographic evidence in the FBI’s Foren-
sic Audio, Video, and Image Analysis Unit).

Key Language
•	 “The	threshold	question	is	whether	visual	observa-

tion is at all appropriate to the task at hand: distin-
guishing real images from virtual ones.” 2006 WL 
2384836 at *2.

•	 “A	significant	body	of	literature	also	indicates	that	
digitally manufactured images may be confused 
with real photographs…. Other articles suggest that 
such virtual image creation can be achieved using 
current technology and that even ‘experts cannot 
know whether a digital image is real or virtual.’” 
Timothy J. Perla, Attempting to End the Cycle of Vir-
tual Pornography Prohibitions,	83	B.U.	L.	Rev.	1209,	
1216 (2003). 2006 WL 2384836 at *3.

•	 “Secondly,	even	a	seasoned	observer,	such	as	an	
expert in photography, cannot make this distinction 
in the case at bar. Given current computer technol-
ogy and the images involved here, visual observa-
tion, by either a jury or an expert, cannot identify 
which images depict real children and which have 
been manipulated or generated by computer. An 
expert with greater knowledge of computers must 
speak to that fundamental, threshold issue.” 2006 
WL 2384836 at *4.

•	 “If	photographic	experts	as	a	general	matter	are	
inadequate to the task of identifying computer- 
generated images, then no level of experience in that 
field will suffice to qualify one as an expert. Indeed, 
allowing Musheno to testify would be like allowing a 
dentist to identify the causes of glaucoma.” 2006 WL 
2384836 at *5.

•	 “Finally,	there	is	no	evidence	that	others	in	the	field	
generally accept this technique. Musheno testified that 
his unit at the FBI has been conducting image authen-
tication analysis since the mid-to-late 1990s. He later 
clarified, however, that his unit only began applying 
the technique in earnest within the last two to three 
years. It is clear, then, that Musheno’s technique can-
not	claim	a	history	of	general	acceptance.	Rather,	this	
technique is apparently the product of a group of FBI 
employees who endorse one another’s work.” 2006 WL 
2384836 at *12 (internal citations omitted).

•	 “But	fields	such	as	handwriting	and	fingerprint	anal-
ysis, though certainly not without their own prob-
lems, see Hines, 55 F. Supp. 2d at 68, can claim both 
more analytic rigor than image authentication and 



336 ❖ The Daubert Compendium ❖ 2011

certainly a more venerable tradition of acceptance, 
id. at 69, 67. In Hines, for instance, I noted that 
expert testimony regarding handwriting analysis has 
been generally accepted for decades. Id. at 66–67. 
The same cannot be said of Musheno’s image authen-
tication technique. 2006 WL 2384836 at *12.

•	 “Whether	the	images	in	this	case	are	real	or	virtual	
cannot be determined based on mere observation, 
however, even by a photographic expert. More spe-
cialized, computer-based knowledge is required to 
exclude the possibility that the pictures are wholly 
virtual.” 2006 WL 2384836 at *14.

United States v. Monteiro
407 F. Supp. 2d 351 (D. Mass. 2006)

Factual Summary
Defendants	were	indicted	for	violations	of	the	Racke-
teer	Influenced	and	Corrupt	Organizations	Act	(RICO)	
based, in part, on cartridge cases recovered from 
the scenes of various shootings. Defendants sought 
to exclude expert testimony that the cartridge cases 
recovered from those scenes match the cartridge cases 
test-fired from guns linked to Defendants. Defendants 
argued that the methodology used in firearms identi-
fication was unreliable under Daubert, that the expert 
was not qualified, and that the expert did not suffi-
ciently apply the established methodology. The court 
ruled that although the expert’s methodology was reli-
able, the expert opinion was inadmissible because the 
expert failed to conform to the documentation and 
peer review standards of the ballistics field. Expert: 
Sgt. Douglas Weddleton (Massachusetts State Police 
firearms examiner).

Key Language
•	 “For	decades,	both	before	and	after	the	Supreme	

Court’s seminal decisions in Daubert and Kumho 
Tire, admission of the type of firearm identifica-
tion testimony challenged by the Defendants has 
been semi- automatic; indeed, no federal court has 
yet deemed it inadmissible.” 407 F. Supp. 2d at 364 
(internal citations omitted).

•	 “Until	the	basis	for	the	identification	is	described	
in such a way that the procedure performed by Sgt. 
Weddleton is reproducible and verifiable, it is inad-
missible	under	Rule	702.”	Id. at 374.

United States v. Green
405 F. Supp. 2d 104 (D. Mass. 2005)

Factual Summary
Defendants, charged with racketeering, assault in aid 
of racketeering, and other gun charges, challenged the 
admissibility of forensic ballistics identification evi-
dence presented in the government’s case. Though the 
court admitted the evidence, it expressed its concern 
that the ballistics identification field itself may be unre-
liable under Daubert. Expert: Sergeant Detective James 
O’Shea (Boston Police Department).

Key Language
•	 The	court	went	to	great	lengths	to	detail	how	current	

practice in the ballistics identification field, as illus-
trated by this case, may fail if courts were to ignore 
precedent and hold the field up to close Daubert 
scrutiny.

•	 “I	reluctantly	come	to	the	above	conclusion	because	
of my confidence that any other decision will be 
rejected by appellate courts, in light of precedents 
across the country, regardless of the findings I have 
made. While I recognize that the Daubert- Kumho 
standard does not require the illusory perfection 
of a television show (CSI, this wasn’t), when liberty 
hangs in the balance—and, in the case of the defen-
dants facing the death penalty, life itself—the stan-
dards should be higher than were met in this case, 
and than have been imposed across the country. The 
more courts admit this type of toolmark evidence 
without requiring documentation, proficiency test-
ing, or evidence of reliability, the more sloppy prac-
tices will endure; we should require more.” 405 
F. Supp. 2d at 109.

•	 “O’Shea	also	used	the	Integratable	Ballistic	Identifi-
cation System (IBIS) in his comparison, although the 
government represented that it would not offer IBIS 
results. A national computer database, IBIS allows 
examiners to identify the most likely matches for 
the evidence in a given case. IBIS uses a laser mea-
suring device to evaluate shell casings and provides 
the examiner with a list of possible matches…. In 
fact, the IBIS system has been widely criticized. Its 
efficacy is limited by the detail with which police 
departments have scanned old shell casings into 
the computer and the accuracy of the mathemat-
ical algorithms used to compare casings. As with 
the individual examinations, no evidence was pre-
sented about the accuracy of the IBIS matches.” 
405 F. Supp. 2d at 116 (internal citations omitted) 
(emphasis added).

•	 “In	its	opposition	to	defendant’s	motion,	the	gov-
ernment notes that the defendant “cannot cite a sin-
gle case from any court, state or federal, trial or 
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appellate, in which ballistics evidence of the same 
type at issue in this case was deemed unreliable.” 
There is apparently widespread acceptance in the 
courts of ballistics testing and toolmark analysis. 
True enough. Although the scholarly literature is 
extraordinarily critical, court after court has contin-
ued to allow the admission of this testimony.” 405 
F. Supp. 2d at 122.

•	 “This	reliance	on	long-	standing	use	of	ballistics	evi-
dence in the courts is troubling. It runs the risk of 
‘grandfathering in irrationality,’ without reexamin-
ing it in the light of Kumho and Daubert. It arguably 
ignores the mandate of Daubert, especially where the 
courts are relying on pre- Daubert acceptance of a 
given scientific technique.” 405 F. Supp. 2d at 123.

Brown v. Wal-Mart Stores, Inc.
402 F. Supp. 2d 303 (D. Me. 2005)

Factual Summary
Plaintiff brought this personal injury suit against defen-
dant Wal-Mart, alleging she was injured by falling mer-
chandise while walking though the store. In support of 
her claim, Plaintiff sought to introduce the testimony 
of an engineer to support her claim that the merchan-
dise fell due to Defendant’s improper and unsafe stack-
ing of that merchandise. (Allegedly, Defendant stacked 
the merchandise high atop shelves, which were bolted 
only to the floor and swayed when bumped.) The court 
held the proposed expert testimony inadmissible as it 
amounted to nothing more than “common sense.” Ex-
pert: David Dodge (engineering).

Key Language
•	 “This	Court	concludes	that	the	plaintiff’s	expert	des-

ignation is fatally deficient. Mr. Dodge’s opinions 
merely place an expert sheen on common sense. 
Mr. Dodge arrives at conclusions as old as human-
ity itself: (1) if something is bumped, objects may 
fall; and, (2) the more bumped, the more likely.” 402 
F. Supp. 2d at 309.

•	 “In	sum,	Mr.	Dodge	failed	to	offer	an	opinion	even	
remotely helpful to a fact finder, he did not dis-
close any scientific methodology used to arrive at 
his conclusions, and even if his conclusions were 
based solely or primarily on personal experience, 
he did not explain how his ‘experience le[d] to the 
conclusion[s] reached, why that experience [was] a 
sufficient basis for the opinion, and how that expe-
rience [was] reliably applied to the facts.’” 402 
F. Supp. 2d at 310.

Ortiz-Semprit v. The Coleman Co., Inc.
301 F. Supp. 2d 116 (D. P.R. 2004)

Factual Summary
This products liability case arose from burns sustained 
by a mother and her son when she attempted to refuel 
an electric generator. Plaintiffs proffered three experts 
to support their contention that the generator was 
defectively designed, lacked proper warnings, and that 
the fire was caused by an electrostatic charge. All three 
experts were excluded on this motion by the manufac-
turer as lacking the qualifications requisite to opine on 
the appropriate warnings, and as proffering unreliable 
opinions concerning electrostatic charges, as they did 
not rely on scientifically and methodologically sound 
testing, research, and data. The court determined that 
expertise concerning hazards and safety measures in 
the work place does not qualify a witness as an expert 
regarding consumer warnings.

Key Language
•	 The	safety	engineer’s	“experience	in	the	field,	how-

ever, has been mostly in the area of occupational 
safety in industrial settings. Although [the safety 
engineer] may have experience with respect to haz-
ardous conditions and safety measures in the work-
place, his background experience and education do 
not qualify him as an expert in consumer warnings.” 
301 F. Supp. 2d at 120.

Chapman v. Bernard’s, Inc.
167 F. Supp. 2d 406 (D. Mass. 2001)

Factual Summary
Plaintiff sued the retailer and alleged manufacturer 
of a daybed following the death of her toddler son. He 
was found wedged between the mattress and side rail 
of the daybed. Alleging negligence and breach of war-
ranties based upon the design of the daybed, Plain-
tiff proffered the testimony of an engineer regarding 
the design of the daybed, its failure, alternative designs 
and the cost of those alternative designs. Denying 
Defendant’s motion for summary judgment because 
questions of fact existed (and excluding the engineer’s 
legal conclusions because they did not assist the trier 
of fact), the district court found that the expert’s gen-
eral engineering knowledge qualified him to express 
opinions on the design of the daybed, the bed’s failure 
and the costs of alternative designs, despite the fact he 
had no prior experience regarding beds, baby furniture 
or furniture in general. His opinions were based upon 
his general knowledge of physics, engineering and 
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the stresses exerted on bolt holes in thin-walled metal 
tubes. The court also found that photogrammetry, also 
known as photo- scaling, is not junk science.

Key Language
•	 The	expert	“is	qualified	to	testify	in	this	case	with	

respect to the application of basic engineering prin-
ciples to the structure and design of a daybed as 
well as the approximate cost of any changes that 
might be made to that design/structure. He is a reg-
istered professional engineer with bachelor’s and 
master’s degrees in civil engineering, and a Ph.D. 
in mechanical engineering. He has been a professor 
of engineering at two colleges and an independent 
engineering consultant for approximately 30 years.” 
167 F. Supp. 2d at 420–21.

•	 “The	district	court	has	shown	some	wariness	of	‘all-	
purpose’ engineers and nothing in [this expert’s] re-
sume qualifies him as an expert on the engineering 
of daybeds, cribs, baby furniture or even furniture in 
general. Nonetheless, this Court finds that his general 
engineering expertise is sufficient because the design 
defect at issue turns on the interaction of metal tubes, 
bolts, springs and various stresses thereon which 
seems to this Court to be the subject of basic engi-
neering expertise. [The expert] asserts that the design 
defect at issue is governed by basic principles of phys-
ics and engineering. He also states… that he has pre-
viously testified in federal court regarding the stress 
exerted on bolt holes in thin-walled metal tubes such 
as those used in the side rails of the subject daybed.” 
Id. at 421 (citations omitted).

•	 Photogrammetry,	also	known	as	photo-	scaling,	is	
the “application of mathematics to photographs to 
derive measurements… and does not strike this 
Court as ‘junk science.’” Id. at 421–22.

Carballo Rodriguez v. Clark Equip. Co.
147 F. Supp. 2d 81 (D. P.R. 2001)

Factual Summary
Plaintiffs who were injured when a crane dropped its 
load sued the crane’s manufacturer, alleging that the 
equipment was defective. Defendant moved in limine 
to exclude the testimony of Plaintiffs’ design expert 
on the ground he was unqualified to express an opin-
ion on the design of the hoist brake mechanism on the 
model of crane at issue. Finding that the expert was a 
mechanical engineer with the requisite expertise, the 
district court held that he was qualified to express an 
opinion on the design of the hoist brake mechanism on 
the particular model of crane.

Key Language
•	 “First,	a	proposed	expert	witness	must	be	qualified	

to testify as an expert by ‘knowledge, skill, experi-
ence,	training,	or	education.’	Fed.	R.	Evid.	702.”	147	
F. Supp. 2d 81 at 82.

•	 The	court	distinguished	the	case	of	Tokio Marine & 
Fire Ins. Co. v. Grove Mfg. Co., 762 F. Supp. 1016 (D. 
P.R.	1991),	which	had	held	that	an	expert	who	“held	a	
degree in civil engineering and possessed work expe-
rience only as a civil engineer in the field of construc-
tion” was not qualified to express an opinion on the 
crane’s defects as only a mechanical engineer could 
testify as to whether the crane was defective for lack-
ing an attachment. 147 F. Supp. 2d 81 at 83–84.

•	 This	expert	“possesses	a	degree	in	mechanical	engi-
neering, teaches courses in Mechanical Design, and 
has worked as an industrial design consultant on 
a wide array of projects, including those involving 
cranes and brake systems. The Court therefore finds 
that his educational background in mechanical engi-
neering, and his work experience in mechanical 
design, including projects involving machinery such 
as cranes, qualify [the expert] to express an opinion 
with respect to the design of the hoist brake mecha-
nism at issue in this case.” Id. at 84.

•	 The	mechanical	engineer	was	not	qualified	to	
express an expert opinion that the Defendant was 
negligent for failing to perform a proper safety anal-
ysis, recall the crane or issue warnings, or that the 
Defendant had notice of a design defect by a particu-
lar date, because those opinions constituted ultimate 
legal conclusions for the jury to decide. Id. at 85–86.

Saia v. Sears Roebuck & Co.
47 F. Supp. 2d 141 (D. Mass. 1999)

Factual Summary
Plaintiff was injured when an exposed nip point am-
putated the upper joint of his right index finger while 
he was erecting a ping-pong table manufactured and 
sold by the Defendants. Defendants challenged the ad-
missibility of the testimony of Plaintiff’s economist on 
hedonic damages (the loss of enjoyment of life) in a mo-
tion in limine. The economist had developed a formula 
for calculating the value of the enjoyment of life based 
upon a “willingness to pay model” that was derived 
from third party studies on: “1) consumer behavior and 
purchases of safety devices; 2) wage risk premiums; 
[and] 3) regulatory cost- benefit analyses.” The district 
court excluded the testimony on the grounds that it was 
not sufficiently reliable to help the jury, noting that de-
spite the availability of pain and suffering damages, the 
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sociological and economic foundations of hedonic dam-
ages analyses are often refuted in the literature as lack-
ing any verifiable basis; it is an unsupportable leap of 
faith to correlate the amount people are willing to pay 
to reduce the risk of death with the value society places 
on life; and the offered testimony was not sufficiently 
specific to Plaintiff.

Key Language
•	 Although	Plaintiffs	referred	to	a	number	of	cases	in	

which the economist had been permitted to testify as 
to “intangible damages,” the district court found this 
unpersuasive and engaged in a substantive Daubert 
analysis. 47 F. Supp. 2d at 144.

•	 Quite	a	number	of	federal	decisions	have	rejected	
hedonic damage testimony and particularly this 
expert’s hedonic expert testimony. Id.

•	 “Despite	many	favorable	articles,	the	sociological	
and economic foundations of hedonic damages have 
been as often assailed as lacking any verifiable basis.” 
Id. at 148.

•	 This	expert’s	hedonic	damages	testimony	should	not	
get to the jury, but that “is not to say that hedonic 
damages could never be a proper subject for expert 
testimony.” Id. at 144.

•	 The	jury	can	determine	the	“qualitative	and	quan-
titative value of the loss of [Plaintiff’s] enjoyment of 
life, as it might be included in the pain and suffering 
he may have endured.” 47 F. Supp. 2d at 150.

Second Circuit

United States v. Williams
506 F.3d 151 (2d Cir. 2007)

Factual Summary
Defendants were charged and convicted for vari-
ous offenses, including murder, following a shooting 
on a residential street in Wilkinsburg, Pennsylvania. 
There were no eyewitnesses to the shooting and Defen-
dants were convicted, in large part, on the basis of 
the testimony of the government’s firearms identifi-
cation expert. Using spent bullets, cartridges and cas-
ings recovered from the scene and the victims’ bodies 
together with test firings using a handgun recovered 
from one of the Defendants’ apartment, the fire-
arms identification expert concluded that there was a 
“match.” Defendants unsuccessfully moved to exclude 
expert testimony of the firearms examiner. Following 
their convictions, Defendants appealed, asserting that 
the trial court’s refusal to exclude the firearms identifi-
cation expert’s testimony was reversible error. The Sec-

ond Circuit agreed with the trial court, found no abuse 
of discretion, held that the ballistics identification 
methodology was reliable, and held that the firearms 
identification expert’s application of that methodol-
ogy satisfied the requirements for admissibility under 
Daubert even without a hearing. Finding no error, the 
Second Circuit affirmed the convictions.

Key Language
•	 As	an	initial	matter,	we	reject	Bobby’s	contention	that	

the district court abused its discretion by denying his 
request for a hearing. While the gatekeeping function 
requires the district court to ascertain the reliability 
of Kuehner’s methodology, it does not necessarily re-
quire that a separate hearing be held in order to do 
so. Williams, 506 F.3d at 161 (citations omitted).

•	 We	do	not	wish	this	opinion	to	be	taken	as	saying	
that any proffered ballistic expert should be rou-
tinely admitted. Daubert	did	make	plain	that	Rule	
702 embodies a more liberal standard of admissibil-
ity for expert opinions than did Frye v. United States, 
293 F. 1013, 1014 (D.C. Cir. 1923). Williams, 506 F.3d 
at 162 (citations omitted).

•	 But	this	shift	to	a	more	permissive	approach	to	
expert testimony did not abrogate the district court’s 
gatekeeping function…. Nor did it “grandfather” or 
protect from Daubert scrutiny evidence that had pre-
viously been admitted under Frye. See United States 
v. Crisp, 324 F.3d 261, 272 (4th Cir. 2003) (Michael, 
J., dissenting); see also United States v. Saelee, 162 
F. Supp. 2d 1097, 1105 (D. Alaska 2001) (“[T]he fact 
that [expert] evidence has been generally accepted 
in the past by courts does not mean that it should be 
generally accepted now, after Daubert and Kumho 
[Tire].”).

E.E.O.C. v. Beauty Enters., Inc.
361 F. Supp. 2d 11 (D. Conn. 2005)

Factual Summary
Plaintiffs, Spanish- speaking employees in Defendant’s 
warehouse, sued their employer after it instituted 
an English- only policy at their workplace. Plaintiffs 
claimed the policy was discriminatory because it cre-
ated a disparate impact in violation of state and federal 
statutes, including Title VII. The Defendants objected 
to the introduction of testimony by Plaintiffs’ linguis-
tics and safety experts, who proposed to testify that 
the English- only requirement stigmatized the Spanish- 
speaking employees, slowed their learning of Eng-
lish, and created undue safety hazards. The court ruled 
the	experts’	testimony	admissible.	Experts:	Dr.	Rose-
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ann Dueñas Gonzalez (linguistics), Earnest F. Harper 
(safety engineering).

Key Language
•	 “Dr.	Gonzalez	relies	on	well-	recognized	and	accepted	

principles of Second Language Acquisition Theory 
(‘SLA Theory’), to conclude that restrictive language 
rules impede a person’s ability to learn a second lan-
guage.” 361 F. Supp. 2d at 17.

•	 “Dr.	Gonzalez	relies	on	scholarly	publications	in	the	
fields of sociolinguistics, ethnolinguistics, and lin-
guistic anthropology which indicate that ‘a per-
son’s language is inextricably linked with his or her 
national origins, and self- identity’ and that this is 
particularly true with respect to Spanish- speaking 
Hispanics.” Id. at 18.

Discepolo v. Gorgone
399 F. Supp. 2d 123 (D. Conn. 2005)

Factual Summary
Plaintiff, an alleged childhood victim of sexual assault, 
filed suit against the supposed perpetrator, asserting 
charges of sexual assault and intentional infliction of 
emotional distress. Plaintiff sought to introduce expert 
testimony that she had post- traumatic stress disor-
der (PTSD) and displayed symptoms of PTSD consis-
tent with a victim of sexual abuse. Defendant filed a 
motion to preclude the testimony of Plaintiff’s expert. 
The court found the testimony admissible. Expert: Dr. 
Anne Pratt, Ph.D. (psychology).

Key Language
•	 The	defendant	claims	“that	the	psychological	evalu-

ation of patients suspected of being victims of child 
sexual abuse is ‘an inexact science at best.’” 399 
F. Supp. 2d at 126.

•	 “Plaintiff	has	demonstrated	to	the	Court’s	satisfac-
tion that Dr. Pratt’s methodology for diagnosing 
PTSD generally and as utilized in diagnosing plain-
tiff, particularly because coupled with the psycholog-
ical testing, record review, and other interviewing, is 
a generally accepted methodology in the community 
of psychiatrists and psychologists for making a med-
ical diagnosis.” Id. at 127.

In re Rezulin Prods. Liab. Litig.
309 F. Supp. 2d 531 (S.D. N.Y. 2004)

Factual Summary
A number of actions alleging personal injuries from in-
gestion	of	Rezulin	were	pending	as	Multi-	District	Liti-
gation in the Southern District of New York. Defendant 

manufacturer and its affiliates moved to exclude the 
proposed testimony of a number of Plaintiff’s experts 
on diverse matters including: “(1) what constitutes eth-
ical behavior for a company, (2) the motive, intent, and 
state of mind of actors including Warner- Lambert, 
Glaxo- Wellcome, U.S. Food and Drug Administration 
(“FDA”) employees, and the authors of scientific arti-
cles, (3) Warner- Lambert’s alleged suppression of re-
search, (4) foreign regulatory experience with respect 
to	Rezulin	[troglitazone]	including	a	‘history’	of	regu-
latory actions, (5) FDA procedures and regulations and 
Warner- Lambert’s alleged failure to provide adequate 
information	to	the	FDA	about	Rezulin,	(6) Warner-	
Lambert’s alleged failure adequately to protect patients 
who	participated	in	the	Rezulin	clinical	trials,	(7) what	
other	physicians	understood	about	Rezulin,	its	bene-
fits and risks, (8) decisions made by physicians who pre-
scribed	Rezulin,	(9) a	duty	to	warn	patients	(as	well	as	
alleged	failure	to	warn	patients),	(10) Rezulin’s	efficacy	
and its risk- benefit ratio, and (11) one expert’s reliance 
on certain spreadsheets created by a consultant for the 
Defendants.” 204 WL 540477 at *1. The district court 
noted that many of Plaintiff’s purported expert wit-
nesses were in fact “lend[ing] their credentials and rep-
utations to the party who calls them, without bringing 
much if any relevant knowledge to bear on the facts ac-
tually at issue.” Id. Defendants received a landslide vic-
tory in this twenty-seven page opinion, which found 
that Plaintiff’s experts lacked the qualifications to ex-
press their proffered opinions, failed to rely upon ac-
ceptable methodology, largely engaged in unreliable 
speculation, were acting as advocates for Plaintiffs, and 
were offering testimony on matters that were either not 
relevant to the case or amounted to conclusions to be 
reached by the jury or court.

Key Language
•	 “Among	the	antecedents	of	our	modern	jury	trial	was	

wager of law, or compurgation, a form of trial by or-
deal. The accused found a number of people and then 
took a solemn oath that he or she was innocent. The 
‘companions, or ‘compurgators’ as they were called, 
then swore that the oath which he [or she] had taken 
was clean. In other words, the court call[ed] upon the 
accused to produce a specified number of people… 
who [we]re prepared to swear that in their opin-
ion his [or her] oath [wa]s trustworthy…. They d[id] 
not swear to the facts of the case, but merely to their 
judgment that the accused is a credible person.’ [Cita-
tion omitted.] A practice reminiscent of wager of law 
has become fashionable among some well- financed 
litigants—the engagement of ‘expert’ witnesses 
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whose intended role is more to argue the client’s 
cause from the witness stand than to bring to the 
fact-finder specialized knowledge or expertise that 
would be helpful in resolving the issues of fact pre-
sented by the lawsuit. These ‘experts’ thus are loosely 
analogous to compurgators, also known as oath help-
ers, in that they lend their credentials and reputations 
to the party who calls them without bringing much if 
any relevant knowledge to bear on the facts actually 
at issue. This case exemplifies the fashion to some ex-
tent, as the plaintiffs’ Executive Committee has en-
gaged a number of ‘expert’ witnesses to perform roles 
which, in greater or lesser degree, meet this descrip-
tion.” 309 F. Supp. 2d at 538.

•	 “The	Second	Circuit	has	taken	a	liberal	view	of	the	
qualification	requirements	of	Rule	702,	at	least	to	the	
extent that a lack of formal training does not neces-
sarily disqualify an expert from testifying if he or 
she has equivalent relevant practical experience. On 
the other hand, Daubert nevertheless requires dis-
trict judges to determine whether the experience of a 
particular witness warrants placing that individual’s 
view before the trier of fact.” Id. at 559.

•	 “[I]n	light	of	Dr.	Bonkovsky’s	lack	of	formal	training	
in diabetology or endocrinology, the mere fact that 
some of his liver patients may have been exposed to 
Rezulin	is	insufficient	to	suggest	that	he	has	special-
ized	knowledge	on	the	risks	and	benefits	of	Rezu-
lin—a drug that, as a hepatologist, he presumably 
has had little occasion to prescribe.” Id.

•	 The	court	adopted	Defendants’	position	that	“Dr.	
Gale is unqualified to [testify that ‘reversibility of 
changes in liver enzymes does not necessarily imply 
that the episode is either concluded or benign’ and 
that ‘[l]iver inflammation can and often does per-
sist after the drug has been withdrawn’] because 
he is a doctor specializing in the treatment of dia-
betic patients, but not a hepatologist, and that he 
has not demonstrated sufficient experience dealing 
with drug- induced liver injury, to testify about liver 
enzyme changes.” Id. at 565.

•	 “[R]equiring	that	expert	testimony	be	directed	to	
‘scientific,	technical	or	specialized’	knowledge,	Rule	
702 ensures that expert witnesses will not testify 
about ‘lay matters which a jury is capable of under-
standing and deciding without the expert’s help.’ [E]
xperts should not be permitted to ‘supplant the role 
of counsel in making argument at trial, and the role 
of the jury in interpreting the evidence.’ Examples of 
‘expert’ testimony that courts have excluded on this 
basis include factual narratives and interpretations 

of conduct or views as to the motivation of parties.” 
Id. at 541 (citations omitted).

•	 “The	opinions	of	plaintiffs’	witnesses,	however	dis-
tinguished these individuals may be as physicians 
and scientists, concerning the ethical obligations of 
pharmaceutical companies and whether the Defen-
dants’ conduct was ethical are… based on their per-
sonal, subjective views. These opinions therefore 
do	not	meet	the	core	requirement	of	Rule	702	that	
expert testimony rest on ‘knowledge,’ a term that 
“connotes more than subjective belief or unsup-
ported speculation.” Id.

•	 “[T]he	witnesses’	opinions	regarding	ethical	stan-
dards for reporting or analyzing clinical trial data or 
conducting clinical trials articulate nothing save for 
the principle that research sponsors should be hon-
est. Even if charitably viewed as a ‘standard,’ the tes-
timony nevertheless is ‘so vague as to be unhelpful to 
a fact-finder.’” Id. at 543.

•	 “[T]he	principal	issues	here	are	whether	the	defen-
dants breached their legal duties to the plaintiffs in 
the	manufacturing,	labeling	and	marketing	of	Rezu-
lin and, if so, whether any such breaches were prox-
imate causes of injury. While the defendants may 
be liable in the court of public opinion, or before a 
divine authority for any ethical lapses, expert opin-
ion as to the ethical character of their actions simply 
is not relevant to these lawsuits.” Id. at 544 (citations 
omitted).

•	 “[T]he	opinions	of	these	witnesses	on	the	intent,	
motives or states of mind of corporations, regulatory 
agencies and others have no basis in any relevant 
body of knowledge or expertise…. Furthermore, 
plaintiffs’ experts propose improperly to assume 
the role of advocates for the plaintiffs’ case by argu-
ing as to the intent or motives underlying the con-
duct of Warner- Lambert or others, a transgression 
that has resulted in the exclusion of ‘expert testi-
mony as to the ‘real motive’ behind certain business 
transactions. The testimony is improper also because 
it describes ‘lay matters which a jury is capable of 
understanding and deciding without the expert’s 
help.’” Id. at 546 (citations omitted).

•	 “Most	of	plaintiffs’	challenged	witnesses	have	given	
opinions on FDA procedures, regulations, and stan-
dards as well as statements that Warner- Lambert 
failed	adequately	to	disclose	material	facts	about	Re-
zulin to the FDA…. Plaintiffs do not dispute that ex-
tensive regulations govern the form and content of 
clinical data submissions to the FDA or that the ex-
perts here in question disavow any expertise on the 
subject. The proffered opinions on FDA standards 
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and regulations therefore are inherently unreliable. 
Further, there is no foundation for the view that FDA 
regulations are ‘minimal standards,’ for the witnesses 
cannot characterize—as ‘minimal’ or otherwise—
regulations that they do not know or understand in 
the first place. Plaintiffs’ experts are unqualified also 
to testify about the facts of Warner- Lambert’s disclo-
sures to the FDA because they lack first-hand knowl-
edge….” Id. at 549 (citations omitted).

•	 “Courts	applying	the	principles	outlined	in	Daubert 
have held that an expert may not reach his conclu-
sion first and do the research later. Because Dr. Tol-
man wrote his report before having the supporting 
data, his opinions are not ‘based upon sufficient facts 
or data’ and do not proceed from ‘reliable principles 
and	methods,’	as	required	by	Rule	702.	Accordingly,	
all of Mr. Tolman’s testimony is excluded.” Id. at 550.

•	 Dr.	Gale’s	opinion	is	unreliable.	He	admitted	“that	
he adopted [a study finding a substantially higher 
risk ratio] without considering two epidemiolog-
ical studies (one published, the other available to 
him through Plaintiffs’ counsel) that addressed this 
very subject but reached drastically different conclu-
sions—viz. a ratio… which is less than one-fourth 
that in the [study Gale relied upon]. This omission is 
especially glaring against Dr. Gale’s own deposition 
testimony that in looking at the level of risk of acute 
liver	failure	from	Rezulin	‘[a]ll	evidence	should	be	
taken into account,’ including epidemiological stud-
ies. Although the Selby- Chan study had not been 
published at the time of Dr. Gale’s deposition plain-
tiffs do not dispute that an abstract and draft were 
given to plaintiffs’ counsel before Dr. Gale’s depo-
sition, and that Dr. Selby had been deposed in this 
case before Dr. Gale. Yet Dr. Gale testified he never 
had reviewed the abstract or the study and was 
unaware that Dr. Selby had been deposed this case. 
Dr. Gale’s selectivity in defining the universe of rel-
evant evidence thus violated his own standard of 
proper methodology… which suggests that he does 
not apply the same rigor in the courtroom that he 
would apply to his medical endeavors…. [A]n expert 
may not ‘pick and choose’ from the scientific land-
scape and present the Court with what he believes 
the final picture looks like.’ Similarly, in a case cited 
by the plaintiffs, this Court precluded an expert from 
testifying in part because he ignored available infor-
mation that was vital to his opinion.” Id. at 563 (cita-
tions omitted).

Byrne v. Liquid Asphalt Sys., Inc.
250 F. Supp. 2d 84 (E.D. N.Y. 2003)

Factual Summary
Following injury while working with a hot asphalt ket-
tle, a roofer filed a product liability action against the 
manufacturer. Plaintiff designated a liability expert 
who intended to testify that the kettle itself and the 
asphalt tanker truck platform upon which it rested 
were defective in design and did not contain adequate 
warnings. Defendant successfully moved in limine to 
exclude the testimony of the roofer’s liability expert. 
The court denied the roofer’s motion for reconsidera-
tion and held that no controlling decisions or factual 
matters had been overlooked in issuing the original 
order. In reaching its original conclusion that the testi-
mony was inadmissible, the court conducted a Daubert 
analysis and determined that while the expert was 
qualified to testify about the design and manufacture 
of truck bodies, he lacked extensive experience with 
asphalt kettles and asphalt tanker truck platforms. 
That lack of knowledge, coupled with the expert’s lack 
of supporting research or testing, rendered the testi-
mony unreliable, speculative and irrelevant. In “fair-
ness,” the court granted the roofer’s motion for leave to 
designate another liability expert.

Key Language
•	 The	expert’s	“background,	knowledge,	and	practi-

cal experience are insufficient to qualify him to pro-
vide reliable and relevant testimony as to the product 
design and warning label defects alleged in this 
case.” 250 F. Supp. 2d at 90.

•	 “This	Court	agrees	that	‘extensive	practical	experi-
ence’ in the relevant fields is sufficient to qualify an 
expert to testify under Daubert	and	the	Federal	Rules	
of Evidence. However… the Court excluded [the ex-
pert’s] testimony because [he] lacked such experience 
in the relevant fields. As is detailed in the… Order, 
although [the expert] has many years of experience 
in the trucking industry, his experience is with the 
design and manufacture of truck bodies. [Citation 
omitted.] [He] does not have ‘extensive practical ex-
perience’ with the manufacture or design of asphalt 
kettles or asphalt tanker platforms.” Id. at 89.

•	 The	expert’s	“‘opinions	are	not	reliable	because	they	
are not grounded in sustainable methods and proce-
dures.’ [The expert] is unable to substantiate his tes-
timony with any research or testing of any product 
at	issue	in	this	case.	Rather,	Harmon’s	testimony	is	
mere subjective belief and unsupported speculation.” 
Id. at 88.
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TC Sys. Inc. v. Town of Colonie, N.Y.
213 F. Supp. 2d 171 (N.D. N.Y. 2002)

Factual Summary
Plaintiff, a telecommunications company, sued Defen-
dant, a municipality, alleging that imposing a fee of 
five percent on gross receipts for the use of rights-of-
way violated the Telecommunications Act. The parties 
filed motions to exclude each other’s experts as unqual-
ified under Daubert. Applying the Second Circuit’s lib-
eral construction of whether a person possesses the 
knowledge and skill necessary to qualify as an expert, 
the court found that each expert was in fact qualified 
to testify. An economist who had “taught courses in 
antitrust and regulation as well as urban and regional 
planning” was deemed qualified to testify regarding 
whether “a gross revenues fee is an economically sound 
method of seeking compensation for use of common 
or joint use property,” because his opinion was based 
upon general economic principles and market forces 
involved in fee setting. An engineer was found to be 
qualified to testify about “the complexity of establish-
ing a cost-based fee, in light of the complexity involved 
in the effective management of the rights-of-way,” 
rebutting Plaintiff’s economist and accountant on the 
same issue, based upon his extensive experience in 
the construction, operation and management of pub-
lic rights-of-way. A person experienced in the regula-
tion of the telecommunications industry was found to 
be qualified to testify as a regulatory expert.

Key Language
•	 “The	Second	Circuit	and	courts	within	this	circuit	

have liberally construed qualification requirements.” 
213 F. Supp. 2d at 174.

•	 “To	determine	whether	a	witness	is	qualified	to	ren-
der an expert opinion, the court must first ascertain 
whether the proffered expert has the educational 
background or training in a relevant field.” Id.

•	 “‘[L]ack	of	extensive	practical	experience	directly	on	
point does not necessarily preclude [an] expert from 
testifying.’ Valentin v. N.Y. City, 1997 WL 33323099, 
at *15 (E.D. N.Y. Sept. 9, 1997). A formal education in 
a particular field is sufficient to qualify a witness as 
an expert.” Id.

•	 “Plaintiffs	appear	to	contend	that	the	mere	fact	[an	
engineer] is not an economist or a certified public ac-
countant, he is per se unqualified to rebut [an econ-
omist’s and a C.P.A.’s] testimony. Plaintiffs, however, 
have not cited, and this Court has not found, any au-
thority for such a proposition.” Id. at 178.

Colon v. BIC USA, Inc.
199 F. Supp. 2d 53 (S.D. N.Y. 2001)

Factual Summary
A six-year-old boy was severely burned when he acti-
vated a disposable lighter on which the childproof fea-
ture had been removed, and his guardian thereafter 
sued BIC alleging negligence, strict liability and breach 
of warranty for among other things, the design of the 
lighter. BIC sought through in limine motions to pre-
clude Plaintiff’s expert from testifying regarding alter-
native failsafe child-proof designs and children’s color 
preferences. The expert, with thirty- two years of expe-
rience in designing, manufacturing and testing gas and 
butane fuel products (but not lighters) was found to be 
qualified to testify on the incorporation of childproof 
and child- resistant designs in lighters. However, where 
he had not developed or tested protocols of his alterna-
tive designs and could not point to other products in 
the market that incorporated those designs, his opin-
ions were excluded as unreliable. The expert’s engi-
neering expertise did not qualify him as an expert in 
the field of study regarding child color preferences.

Key Language
•	 The	expert’s	“extensive	background	in	engineering	

fuel gas and butane products is sufficient to qual-
ify him as an expert on incorporating childproof 
or child- resistant failsafe technology into dispos-
able lighters. An expert’s training need not nar-
rowly match the point of dispute in the case.” 199 
F. Supp. 2d at 73.

•	 The	expert	was	not	qualified	to	testify	about	chil-
dren’s color preferences because “[t]he social science 
of child psychology and color preference differs from 
the physics of a child’s ability to exert enough force 
to defeat a child- resistant or childproof safety fea-
ture,” and the expert therefore lacked the requisite 
degree of expertise on the social science issue. 199 
F. Supp. 2d at 73.

•	 “The	Second	Circuit	has	held	that,	in	general,	Rule	
104(a) pretrial evidentiary hearings are ‘highly de-
sirable’ because they allow parties to present expert 
evidence and conduct cross- examination of the pro-
posed expert…. [F]ailure to hold an in limine hearing, 
especially in the context of summary judgment, may 
be an abuse of discretion when the ruling on admissi-
bility turns on factual issues.” 199 F. Supp. 2d at 70.
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Coleman v. Dydula
139 F. Supp. 2d 388 (W.D. N.Y. 2001)

Factual Summary
Plaintiff was injured in an automobile accident and 
thereafter sued the other driver. Defendant moved to 
exclude Plaintiff’s forensic economist’s expert testi-
mony as to economic damages (lost future wages, fu-
ture costs of health care coverage, work-life expectancy) 
on the grounds that the discipline of forensic economics 
is unreliable and that the methods the expert used in 
reaching his conclusions were unreliable. Finding that 
the discipline of forensic economics is a reliable field 
of expertise and that the expert’s testimony otherwise 
passed the gate- keeping analysis required by Daubert, 
the district court allowed the testimony.

Key Language
•	 “It	is	within	the	trial	court’s	discretion	to	craft	rea-

sonable criteria to be used to determine reliability 
in a particular case and whether the proposed testi-
mony meets those criteria.” 139 F. Supp. 2d at 390.

•	 The	Kumho court “only cautioned courts not to give 
any one of Daubert’s factors undue weight. As an 
extreme example of what not to do, the Court related 
that the ‘general acceptance’ factor would mean lit-
tle if the expert’s relevant community was, for exam-
ple, the field of astrology or magic. Suffice it to say, 
the discipline of forensic economics is a far cry from 
astrology, magic, or other dubious fields of ‘study.’” 
Id. at 394.

Third Circuit

Pineda v. Ford Motor Co.
520 F.3d 237 (3d Cir. 2008)

Factual Summary
Automobile technician, who was injured when the 
rear liftgate glass of a sports utility vehicle shattered, 
brought a products liability action against the vehicle’s 
manufacturer, alleging that the liftgate glass and hinges 
were defective in design and that Defendant failed to 
adequately warn of the dangerous condition. After ex-
tensive discovery and a Daubert hearing, the district 
court ruled that Plaintiff’s proffered expert witness was 
not qualified to testify and that his methodology was 
not reliable. The district court granted Defendant’s mo-
tion to exclude the testimony of Plaintiff’s expert and its 
motion for summary judgment. Specifically, the court 
granted the motion to exclude the expert’s testimony 
on the grounds that, inter alia, the expert admitted he 

was not qualified as a warnings expert and that his tes-
timony was not based on an accepted methodology. The 
appellate court, in reversing the district court’s ruling 
and remanding the case, held that the expert’s proposed 
methodologies were reliable.

Key Language
•	 “To	meet	Rule	702’s	liberal	qualification	require-

ment, [the expert] did not need to be substantively 
qualified in the design of the automobile rear lift-
gates or the drafting of service manual instruc-
tions… [t]herefore, we hold that [the expert] should 
have been qualified as an expert even though he 
may not have been the ‘best qualified’ expert or did 
not have the ‘specialization’ that the District Court 
deemed necessary.” Pineda, 520 F.3d at 245.

•	 “While	a	litigant	has	to	make	more	than	a	prima	
facie showing that his expert’s methodology is reli-
able, we have cautioned that the ‘[t]he evidentiary 
requirement of reliability is lower than the mer-
its standard of correctness.’” Pineda, 520 F.3d at 247 
(citing In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 
744 (3d Cir. 1994)).

•	 “The	District	Court’s	inquiry	of	reliability	of	[the	
expert’s] methodology did not demonstrate the 
appropriate	level	of	flexibility	required	by	Rule	702	
and our past precedent.” Pineda, 520 F.3d at 248.

Schneider v. Fried
320 F.3d 396 (3d Cir. 2003)

Factual Summary
This diversity action involved allegations that the De-
fendants committed medical malpractice while treat-
ing decedent for a heart condition, causing her death. 
Plaintiffs proffered an invasive cardiologist and an in-
terventional cardiologist as experts at trial to testify 
that administering Procardia sublingually as a pre- 
treatment for an angioplasty procedure was below the 
standard of care for an interventional cardiologist. The 
magistrate trial judge conducted a Daubert hearing and 
then excluded their testimony. The invasive cardiolo-
gist was excluded on the grounds that he (1) lacked the 
particular expertise required to address the standard 
of care for an interventional cardiologist (an interven-
tional cardiologist performs surgical procedures, while 
an invasive cardiologist diagnoses and treats heart con-
ditions); and (2) had relied on irrelevant literature. No-
tably, the invasive cardiologist had practiced as an 
interventional cardiologist for a number of years and 
still worked closely with interventional cardiologists. 
The interventional cardiologist was excluded after mis-
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understanding a question and leaving the magistrate 
with the belief he declined to express an opinion on the 
standard of care within the profession. Having excluded 
Plaintiff’s experts, the magistrate judge then granted a 
dispositive motion at the close of Plaintiff’s case. Plain-
tiffs appealed the ruling. The Third Circuit determined 
that the magistrate judge had abused his discretion 
in excluding the testimony of the medical experts, re-
versed the order dismissing the case, and remanded the 
case for a new trial.

Key Language
•	 “Qualification	refers	to	the	requirement	that	the	wit-

ness possess specialized expertise. We have inter-
preted this requirement liberally, holding that ‘a 
broad range of knowledge, skills, and training qual-
ify an expert.’” 320 F.3d 396 at 405.

•	 The	invasive	cardiologist	“stated	that	he	based	his	
opinion not only upon the literature, but also upon 
his own experience as a cardiologist. Although [he] 
had not actually performed angioplasties since 
mid-1990, at the time he testified, he was treat-
ing patients with angina in his capacity as an inva-
sive cardiologist. [A]s an invasive cardiologist, who 
normally diagnoses heart conditions, [he] was rou-
tinely present during surgical procedures and regu-
larly advised interventional cardiologists during the 
course of those procedures. [He] also testified that 
he would consult with interventional cardiologists 
about which drugs should or should not be given to 
patients undergoing angioplasties” Id. at 406. This 
makes his testimony about the standard of care reli-
able, even if the literature he cited was irrelevant. 
And in view of his extensive experience working 
closely with interventional cardiologists, [he] is also 
qualified to give expert testimony, even though he is 
an invasive cardiologist.” Id. at 399.

•	 The	other	doctor	is	an	“interventional	cardiologist	
at Pennsylvania Hospital in Philadelphia, where he 
routinely performs procedures such as catheteriza-
tions and angioplasties. He is also a clinical assis-
tant professor at the University of Pennsylvania and 
the author of a chapter in a text book titled, Cardiac 
Catheterizations Angiography and Intervention (4th 
ed.).” Id. at 409. His “expert testimony should have 
been admitted. [He] gave ample testimony about 
the standard of care in the medical field before he 
stated that he could only testify about his own per-
sonal standard of care. Since the Defendants offer no 
evidence or explanation to suggest that [he] did not 
misunderstand the question, we conclude that [he] 
was qualified to give expert testimony.” Id. at 399.

David v. Black & Decker (US) Inc.
629 F. Supp. 2d 511 (W.D. Pa. 2009)

Factual Summary
Plaintiffs sued the manufacturer of a circular saw, 
claiming that a design defect caused the saw to acci-
dentally energize, resulting in an injury to Plaintiffs’ 
hand. Plaintiffs offered testimony of a mechanical en-
gineer regarding the design defect. Defendants offered 
testimony of a physician regarding biomechanics and 
injury causation due to power tools. Each moved to ex-
clude the testimony of the others’ expert. The court de-
nied both parties’ motions, finding that both experts 
possessed sufficient experience and expertise to testify 
regarding the opinions set forth in their respective re-
ports and that each expert’s testimony would assist the 
trier of fact. The court also found that both experts used 
appropriate methodologies in forming their opinions. 
Specifically, both experts examined the subject saw and 
performed tests using substantially similar saws.

Key Language
•	 A	mechanical	engineer‘s	expert	testimony	regard-

ing the defective design and unreasonable dangerous-
ness of a circular saw was admissible, under Daubert, 
since the expert was qualified by virtue of his edu-
cational background and professional and practical 
experience. His methodology was reliable as he had 
examined the saw and exemplar saws and had tested 
a substantially similar saw. hHis testimony would as-
sist the trier of fact to reach a reasoned determina-
tion. David, 629 F. Supp. 2d 511 at 515–16.

•	 A	medical	doctor’s	expert	testimony	regarding	bio-
mechanics and injury causation regarding an alleg-
edly defective circular saw was admissible, under 
Daubert, since the expert was qualified by virtue of 
his educational background and professional and 
practical experience. His methodology was reli-
able as he had examined the saw and exemplar saws, 
reviewed consumer’s medical records and radiologic 
images, attempted to reconstruct the accident, and 
examined the fit and grip of the saw. His testimony 
would assist the trier of fact to reach a reasoned 
determination. Id.

Fisher v. Walsh Parts & Serv. Co., Inc.
277 F. Supp. 2d 496 (E.D. Pa. 2003)

Factual Summary
This negligence and strict liability action involved per-
sonal injuries sustained when an anti- repeat device 
failed on a power press, causing the machine to 
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crush Plaintiff’s fingers. Tthe manufacturer/distribu-
tor defendants’ moved for summary judgment and to 
exclude the testimony of Plaintiff’s expert on the defec-
tive design of the power press, the foreseeability of its 
failure, the feasibility of adding a safety guard to the 
power press, and the insufficiency of the warnings 
on the same. The motion for summary judgment was 
denied, as questions of fact remained for the jury. The 
motion to exclude the testimony of Plaintiff’s expert 
was denied under a Daubert analysis which found that 
by virtue of the expert’s education, training, expe-
rience and research, he was qualified to proffer his 
expert opinions regarding the power press.

Key Language
•	 The	Third	Circuit	has	determined	that	excluding	tes-

timony “simply because the trial court does not deem 
the proposed expert to be the best qualified or because 
the proposed expert does not have the specialization 
that the court considers most appropriate” would be 
an abuse of the trial court’s discretion. While at the 
same time, an expert witness must, at a minimum, 
have “‘skills or knowledge greater than the average 
man.’” “[A]t a minimum, a proffered expert witness… 
must possess skill or knowledge greater than the aver-
age layman….” 277 F. Supp. 2d at p.7.

•	 “[D]efendants	allege	that	[Plaintiff’s	expert]	lacks	
any specialized knowledge with respect to power 
presses. They argue that while working as a prac-
ticing engineer he at times dealt with the tooling 
of a power press, but he has never been trained in 
the repair of power presses, designed a power press 
or worked for a company that designed or serviced 
a power press. In addition, Defendants claim that 
because [he] has never tested or seen a Walsh 38 
press operate, he is not sufficiently qualified to tes-
tify…. [He] is a licensed professional engineer with 
over 40 years of experience in mechanical engineer-
ing. He is the author or co- author of 200 reports and 
documents on matters of safety and machine design. 
Since 1999 he has been engaged as a consultant in 
safety and engineering and has served as an expert 
in other matters involving presses. He has also 
reviewed historical documents on power presses, 
power press regulations and power press standards 
and has reviewed the design of a number of other 
power presses. The fact that he has not seen the 
Walsh 38 press in operation is due to the fact that the 
press at issue was destroyed by IPS and when [the 
expert] went to Walsh, none were operational. He 
has reviewed the literature available and certainly 
possesses more knowledge regarding the press and 

safety design than the average lay person. While [he] 
has never seen the particular type of press involved 
in this case in operation, we find that given [his] 
experience and qualifications, he is certainly quali-
fied to testify as an expert in this case, satisfying the 
first prong of this analysis.” Id. at 7–8.

Moussa v. Commonwealth of Pa.
289 F. Supp. 2d 639 (W.D. Pa. 2003)

Factual Summary
In this Title VII employment discrimination action, 
a jury awarded Plaintiff $750,000 as compensation 
for his emotional distress arising from discrimina-
tory discharge from his position as a staff physician. 
Defendants sought a judgment as a matter of law or 
alternatively a new trial. Finding that there was no 
credible evidence to support a finding that national 
origin discrimination was a motivating factor in Plain-
tiff’s termination, the court concluded that Defendants 
were entitled to judgment as a matter of law. In condi-
tionally granting Defendants’ motion for a new trial, 
the court determined that a treating pulmonologist 
was qualified to express the expert opinion that Plain-
tiff’s anxiety was induced by work related stress.

Key Language
•	 “The	record	shows	that,	in	or	around	1999	and	2000,	

[the pulmonologist who treated plaintiff in 1999 for 
severe fatigue and a history of chest pain] had sev-
eral telephone conversations with Plaintiff during 
which he would discuss the stress plaintiff was under 
at Polk and “talk him down.” At one point, [the pul-
monologist] prescribed anti- anxiety medications 
for plaintiff. [The pulmonologist] was not a licensed 
psychologist or psychiatrist and performed no psy-
chological or psychiatric testing on plaintiff. None-
theless, he purported to opine to a reasonable degree 
of medical certainty that plaintiff’s anxiety was 
induced by the stress he encountered in being fired 
from	Polk….	While	it	is	true	that	Federal	Rule	of	
Evidence 702 requires an expert to possess some spe-
cialized knowledge of the field in which he purports 
to be an expert, it is not required that the expert have 
specialized knowledge as to the specific question at 
issue.” 289 F. Supp. 2d at 664–65.

Yarchak v. Trek Bicycle Corp.
208 F. Supp. 2d 470 (D. N.J. 2002)

Factual Summary
A bicycle patrol police officer sued the manufacturers 
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and distributors of his bicycle and its seat for personal 
injuries he alleged were caused by the design of the seat, 
which was not accompanied with warnings it could 
cause erectile dysfunction in male riders. Defendants 
moved to disqualify Plaintiff’s biomechanics expert 
from testifying that the design of the seat “presented a 
dangerous condition capable of causing erectile difficul-
ties in males” on the grounds that he was not qualified 
to express opinions on “human anatomy and the med-
ical effect that bicycle riding has on specific portions of 
the body.” Finding the biomechanics expert to be qual-
ified under the Third Circuit’s liberal rules, the district 
court admitted the testimony.

Key Language
•	 “Proper	exercise	of	this	‘gatekeeping’	role,	as	it	has	

been further clarified by subsequent decisions of the 
Third Circuit Court of Appeals, entails the consid-
eration of… qualifications—whether the expert is 
qualified to speak with authority on a particular sub-
ject or issue.” 208 F. Supp. 2d 494.

•	 “The	first	step	in	the	Rule	702	inquiry	directs	the	
court’s attention to whether the proposed expert wit-
ness has sufficient knowledge, skill, training, educa-
tion, or experience to testify with authority on the 
particular subject matter or issue on which he or she 
proposed to opine. The Third Circuit has ‘held that a 
broad range of knowledge, skills, and training’ will 
qualify a witness as an expert and has, therefore, ex-
pressly ‘eschewed imposing overly rigorous require-
ments of expertise and [has] been satisfied with more 
general qualifications.’ As such, the qualifications re-
quirement has been liberally construed by courts in 
this district.” Id. at 494–95 (citations omitted).

•	 Excluding	an	expert	because	he	does	not	have	the	
most appropriate degree or training is improper. Id. 
at 495.

•	 “In	light	of	the	liberality	with	which	the	Third	Cir-
cuit has applied the qualifications prong of the 
Daubert/Paoli analysis, the Court is satisfied that 
[the witness’s] 25 years as a professor of biome-
chanics at the University of Pennsylvania’s medi-
cal school more than qualify him to offer his opinion 
with respect to the effect of the bicycle seat on spe-
cific portions of the male anatomy. An expert need 
not have a medical degree in order to reliably tes-
tify about relatively uncomplicated aspects of human 
anatomy.” Id. at 501.

•	 “The	specific	issue	about	which	[the	witness]	proposes	
to testify is a rather narrow one—specifically, whether 
notwithstanding the availability of alternative designs 
or the seat’s conformity with industry standards, the 

design of the bicycle seat which is the subject of this 
litigation presents a potential risk of arterial damage 
and impotency in male riders about which defendants 
failed to properly warn…. [He] does not purport to of-
fer testimony regarding the specific medical causation 
of plaintiff’s impotence.” Id.

Hamilton v. Emerson Elec. Co.
133 F. Supp. 2d 360 (M.D. Pa. 2001)

Factual Summary
Plaintiff sued the manufacturer of a miter saw after 
part of his finger was amputated when the brak-
ing system on the saw failed to stop the blade. Defen-
dant moved to disqualify Plaintiff’s expert on product 
defect and causation on the grounds that the expert 
was unqualified and his opinions were unreliable. The 
proffered expert was a psychologist with training in 
human factors, who had worked as a carpenter in the 
late 1960s–early 1970s but possibly never used a miter 
saw, and had participated to an unknown degree in 
the design of power woodworking equipment in the 
late 1980s. Finding the expert qualified with regard 
to human factors but only marginally qualified with 
regard to miter saw design and defect issues, the dis-
trict court nonetheless found the expert qualified to 
render his opinions under “the Third Circuit’s liberal 
standard for qualifying experts.” However, in exclud-
ing the witness’s testimony as unreliable based upon 
his methodology, the district court noted that his lack 
of first-hand knowledge with miter saws added to the 
unreliability of his testimony. Summary judgment was 
granted for defendant.

Key Language
•	 “Rule	702	has	three	major	requirements:	(1) the	prof-

fered witness must be an expert; (2) the expert must 
testify about matters requiring scientific, technical, or 
specialized knowledge; and (3) the expert’s testimony 
must assist the trier of fact.” 133 F. Supp. 2d at 366.

•	 An	expert	who	has	never	led	a	design	team	“may	still	
have been exposed to design procedures.” Id. at 367.

•	 “Though	[the	expert’s]	qualifications	are	marginal	at	
best, we find him to be qualified under the Third Cir-
cuit’s liberal standard for qualifying experts…. [He 
has] some experience in designing safety components 
of power woodworking tools, and he was a carpenter 
for eight years. At a minimum, he possesses knowl-
edge greater than the average layman.” Id. at 368.

•	 To	exclude	testimony	because	the	expert	is	not,	in	
the court’s opinion, the best qualified or in posses-
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sion of the most appropriate specialization, is an 
abuse of discretion. Id. at 368.

•	 “While	we	noted	that	a	lack	of	first	hand	experience	
with a miter saw does not necessarily mean that [the 
expert] is not qualified to offer an opinion on miter 
saws, we find that it adds to the unreliability of his 
testimony when he does not offer any independent 
validation of his methodology.” Id. at 373.

Fourth Circuit

McEwen v. Baltimore Wash. Med. Ctr. Inc.
2010 WL 5129873 (4th Cir. Dec. 14, 2010) 

Factual Summary
Plaintiff accused Defendants of failing to properly 
diagnose and treat Plaintiff with anticoagulant med-
ication after he allegedly suffered a stroke on Novem-
ber 13, and that the failure caused Plaintiff’s stroke two 
days later. Plaintiff employed two physicians to provide 
expert opinions on his behalf. Those experts separately 
concluded that BWMC physicians should have rec-
ognized that Plaintiff was exhibiting signs of a stroke 
on November 13 and that treatment with the type of 
medication that he was administered on November 
15 would have averted his second stroke. One expert 
physician based her opinion on her knowledge of the 
“pathophysiology of stroke” and on the fact that Plain-
tiff improved after receiving the medication on Novem-
ber 15. The other expert anchored his assessment in his 
evaluation of Plaintiff’s medical records, which showed 
improvement as a result of the course of treatment he 
received following the alleged second stroke.

The district court found that neither of Plaintiff’s 
experts had satisfied Daubert’s standard for admissi-
bility, expressing particular concern over the experts’ 
methodology. The court noted that absent any reliance 
on or support from the relevant medical literature, the 
only basis for the experts’ conclusions was an ipse dixit 
statement of a clinician saying that he thought causa-
tion had been proved. The physicians’ testimony was 
further undermined by their failure to account for 
medical literature that suggested that the medications 
at issue were not “sufficiently beneficial [in the short 
term] to prevent a stroke.” Since the medical testimony 
was essential to proving causation, the district court 
granted BWMC’s motion for summary judgment. The 
Fourth Circuit affirmed the decision of the district 
court to exclude the testimony on the grounds that it 
was not based on reliable methodology and affirmed 
summary judgment for Defendants.

Key Language
•	 Although	we	have	recognized	that,	under	Daubert, 

“epidemiological studies are not necessarily required 
to prove causation,” a proposed expert must show 
that “the methodology employed… in reaching 
his or her conclusion is sound.” McEwen, 2010 WL 
5129873 at *2 (quoting Benedi v. McNeil-P.P.C., Inc., 
66 F.3d 1378, 1384 (4th Cir. 1995)).

•	 As	the	district	court	explained,	the	physicians	failed	
to present a reliable basis for their conclusions. The 
fact that McEwen reacted favorably after treatment 
with anticoagulant drugs on November 15 says lit-
tle to nothing about the probable effect of such drugs 
on November 13, particularly when McEwen appears 
to have also responded well to the treatment he did 
receive at BWMC, which did not include anticoagu-
lants. Further, the McEwens’ experts failed to mean-
ingfully account for medical literature at odds with 
their testimony, declaring without explanation that 
the studies cited by BWMC did not apply to McEwen. 
McEwen, 2010 WL 5129873 at *2.

•	 Nothing	in	either	Daubert	or	the	Federal	Rules	of	
Evidence requires a district court to admit opinion 
evidence that is connected to existing data only by 
the ipse dixit of the expert. Id. (citing Gen. Elec. Co. v. 
Joiner, 522 U.S. 136, 146 (1997)).

United States v. Crisp
324 F.3d 261 (4th Cir. 2003)

Factual Summary
Defendant appealed from a conviction for various 
crimes related to a bank robbery. On appeal, Defendant 
asserted that the fingerprint and handwriting disciplines 
used to convict him were unreliable in that (1) they 
were premised upon the unproven assumption that no 
two people will have identical fingerprints or handwrit-
ing, and (2) no standardized positive finding thresholds 
have been established in the fields. With regard to hand-
writing, this was a case of first impression in the Fourth 
Circuit post- Daubert. Both disciplines were found to 
provide a proper basis for expert testimony.

Key Language
•	 “While	we	have	not	definitively	assessed	the	admis-

sibility of expert fingerprint identifications in the 
post- Daubert era, every Circuit that has done so has 
found such evidence admissible.” 324 F.3d at 266.

•	 “While	the	principles	underlying	fingerprint	identi-
fication have not attained the status of scientific law, 
they nonetheless bear the imprimatur of a strong 
general acceptance, not only in the expert commu-
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nity, but in the courts as well. Put simply, Crisp has 
provided us no reason today to believe that this gen-
eral acceptance of the principles underlying finger-
print identification has, for decades, been misplaced. 
Accordingly, the district court was well within its 
discretion in accepting at face value the consensus of 
the expert and judicial communities that the finger-
print identification technique is reliable.” Id. at 268–
69 (citations omitted).

•	 “[W]e	conclude	that	while	further	research	into	fin-
gerprint analysis would be welcome, ‘to postpone 
present in-court utilization of this bedrock forensic 
identifier pending such research would be to make 
the best the enemy of the good.’” Id. at 270 (citation 
omitted).

•	 “While	the	admissibility	of	handwriting	evidence	
in the post- Daubert world appears to be a matter of 
first impression for our Court, every circuit to have 
addressed the issue has concluded, as on the finger-
print issue, that such evidence is properly admissi-
ble.” Id.

•	 “The	fact	that	handwriting	comparison	analysis	has	
achieved widespread and lasting acceptance in the 
expert community gives us the assurance of reli-
ability that Daubert requires. Furthermore, as with 
expert testimony on fingerprints, the role of the 
handwriting expert is primarily to draw the jury’s 
attention to similarities between a known exemplar 
and a contested sample. Here, Currin merely pointed 
out certain unique characteristics shared by the two 
writings. Though he opined that Crisp authored the 
Note in question, the jury was nonetheless left to 
examine the Note and decide for itself whether it 
agreed with the expert.” Id. at 271.

Shreve v. Sears, Roebuck & Co.
166 F. Supp. 2d 378 (D. Md. 2001)

Factual Summary
Plaintiff slipped and fell, causing his hand to enter the 
discharge chute of a snow blower manufactured and 
sold by Defendants. His hand came into contact with 
the rotating blades, severing several fingers. Defen-
dants moved in limine to exclude the testimony of 
Plaintiff’s design expert. Plaintiff’s design expert was a 
professor of mechanical engineering teaching machine 
design, had extensive experience as a consultant and 
employee analyzing complex weapons systems, and 
had authored almost 200 product liability reports as 
an expert witness (including two on snow blowers). 
However, outside of his work as an expert witness, he 
had no professional experience with outdoor power 

equipment, including snow blowers. The district court 
excluded the mechanical engineer’s proffered opinions 
on the design of the snow blower, alternative designs 
and appropriate warnings for the snow blower. The 
court reasoned that his generalized mechanical engi-
neering expertise and specialized expertise in some 
areas did not qualify him as an expert on snow blow-
ers. The opinion testimony also lacked a proper meth-
odology as its basis.

Key Language
•	 “The	fact	that	a	proposed	witness	is	an	expert	in	

one area, does not ipso facto qualify him to testify 
as an expert in all related areas…. [A]n expert who 
is a mechanical engineer is not necessarily quali-
fied to testify as an expert on any issue within the 
vast field of mechanical engineering. Unless he is to 
testify only to general principles that any mechan-
ical engineer would know, the engineer must pos-
sess ‘some special skill, knowledge or expertise.’” 166 
F. Supp. 2d at 391–92 (citations omitted).

•	 “One	does	not	necessarily	become	an	expert	on	a	
topic simply by testifying about it in court.” 166 
F. Supp. 2d at 394.

•	 Although	a	witness	may	be	capable	of	learning	about	
the design and safety aspect of a product faster 
than others because of his background, “an expert 
must have specific knowledge, not mere capacity to 
acquire knowledge.” Id. (quoting Silva v. Am. Air-
lines, Inc.,	960	F. Supp.	528,	531	(D.	P.R.	1997)).

•	 “In	all	cases…	the	district	court	must	ensure	that	
it is dealing with an expert, not just a hired gun.” 
166 F. Supp. 2d at 394 (quoting Tyus v. Urban Search 
Mgmt., 102 F.3d 256, 263 (7th Cir. 1996), cert. denied, 
520 U.S. 1251 (1997)).

Virginia Vermiculite, Ltd. v. W.R. Grace & Co.–Conn.
98 F. Supp. 2d 729 (W.D. Va. 2000)

Factual Summary
Plaintiff sued Defendants in this antitrust action for al-
legedly donating/accepting land containing significant 
deposits of vermiculite subject to a restrictive covenant 
prohibiting mining of the land. Defendants moved to 
exclude the testimony of Plaintiff’s proposed market 
analysis expert, a geologist by training who sometimes 
performed market research analysis. Noting that the 
proffered expert’s expertise and skills regarding mar-
ket forecast analyses for business investments were not 
necessarily the same as those required for an antitrust 
analysis, the court conducted a four-day Daubert hear-
ing prior to summary judgment to determine whether 



350 ❖ The Daubert Compendium ❖ 2011

the individual actually understood basic economic 
principles applicable in antitrust matters. The district 
court found the individual was not qualified as an ex-
pert in antitrust litigation because he did not have a 
clear understanding of the basic economic principles of 
“the dominant firm theory,” “joint products,” price cor-
relation, and the elasticity of demand. He was also dis-
qualified based upon his methodology.

Key Language
•	 “Under	Rule	702,	a	purported	expert	must	first	hur-

dle the obstacle of being qualified to testify as an 
expert.” 98 F. Supp. 2d at 732.

•	 “It	is	not	necessary	for	the	witness	to	possess	
[knowledge, skill, experience, training, and educa-
tion] as long as he possesses one, he may be deemed 
an expert.” Id.

•	 “Though	the	necessary	degrees,	titles	or	credentials	
do not govern by themselves the issue of qualifica-
tions, it cannot be denied that these accomplish-
ments aid one in obtaining the requisite knowledge, 
and thus, are pertinent in determining whether an 
individual qualifies as an expert.” Id.

•	 “[T]he	expertise	he	claims	to	have	acquired	on	anti-
trust matters has been through methods such as 
‘discussions with attorneys with expertise in… anti-
trust law.’” Id. at 733.

•	 “There	are	differences	between	[a	market	analy-
sis] for business investments and an analysis for 
antitrust purposes.” Id. “Individuals with expe-
rience in defining markets for minerals generally 
would not possess the skill and training of a pro-
fessional economist necessary to define a relevant 
market for antitrust purposes.” Id. at 733. “As [the 
proffered expert’s] training, experience and skill lies 
with business market analyses for the coal industry 
or other utilities rather than antitrust issues, it can-
not be determined that [the individual] possesses the 
requisite training, experience and skill.” Id.

•	 “The	court	recognizes	that	after	a	while,	[the	individ-
ual] was able to grasp some of these [antitrust eco-
nomic] concepts enough to explain them in his own 
terms. However, the fact that he immediately did not 
recognize basic antitrust economic principles leads 
to the inference that there could be more compli-
cated issues lurking under the surface. As such, the 
court determines that [the individual] does not have 
the specialized knowledge necessary to testify about 
antitrust matters.” Id. at 735.

Fifth Circuit

Wells v. SmithKline Beecham Corp.
601 F.3d 375 (5th Cir. 2010)

Factual Summary
Patient, who lost $10 million gambling while tak-
ing a specific dopamine agonist to alleviate symptoms 
of his Parkinson’s disease, brought a products liabil-
ity action against the manufacturer of the drug, seek-
ing to recover for the manufacturer’s failure to warn 
that the use of the drug could lead to compulsive gam-
bling. Plaintiff used three expert witnesses to address 
the issue of whether the drug he took could cause 
pathological gambling. The experts relied upon pub-
lished articles documenting case- specific correlations 
between the drug and gambling, a single unpublished 
study showing a nexus between Parkinson’s medi-
cines generally and gambling, Defendant’s internal 
data revealing case- specific associations between the 
drug and gambling, and the fact that Defendant had 
since changed the drug’s label to warn about possible 
gambling side- effects. Each expert conceded that there 
exists no scientifically reliable evidence of a cause- and- 
effect relationship between the drug and gambling.

The district court granted Defendant’s motion for 
summary judgment, finding that the experts did not 
support Plaintiff’s claim with scientifically reliable evi-
dence of causation as required by Texas law. The appel-
late court affirmed on the alternative Daubert ground 
that, because the experts’ opinions were not scientifically 
reliable, the testimony was inadmissible, thus “leaving 
the liability cupboard bare.” Wells, 601 F.3d at 376.

Key Language
•	 “Although	there	are	‘no	certainties	in	science,’	the	

expert must present conclusions ‘grounded in the 
methods and procedures of science.” Wells, 601 F.3d 
at 378 (citing Daubert v. Merrell Dow Pharms., Inc., 
509 U.S. 579, 592–93 (1993) (internal alterations 
omitted)).

•	 “[T]he	expert	must	‘employ	in	the	courtroom	the	
same level of intellectual rigor that characterizes the 
practice of an expert in the relevant field.” Wells, 601 
F.3d at 378 (citing Kumho Tire Co. v. Carmichael, 526 
U.S. 137, 152 (1999) (internal alterations omitted)).

•	 “Perhaps	[the	drug]	is	a	cause	of	problem	gambling,	
but the scientific knowledge is not yet there. [Plain-
tiff] urges the law to lead science—a sequence not 
countenanced by Daubert. And while the possibili-
ties of their relationship properly spark concerns suf-
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ficient to warrant caution, the courts must await its 
result. Wells, 601 F.3d at 381.

United States v. Fullwood
342 F.3d 409 (5th Cir. 2003)

Factual Summary
Defendant was convicted of a number of federal crimes 
arising from his fraudulent collection of Farm Service 
Agency crop disaster payments through a conspiracy 
with an insurance adjuster. Defendant claimed that he 
had lost crops he never planted, and the appraiser sub-
stantiated those claims with fraudulent claim appraisals 
in exchange for a kickback from the disaster payments. 
At trial Defendant moved unsuccessfully to exclude tes-
timony, based upon satellite imagery, that the claimed 
crops were unplanted or of a different type than the 
crops claimed. The expert “testified that, based upon 
satellite imagery, he could determine if fields had been 
vegetated, were without crops, or had been recently 
tilled or cultivated. His testimony was offered to show 
that satellite images of farms where Fullwood claimed 
to have planted certain crops revealed that the crops 
were not planted on the dates claimed by Fullwood.” 
342 F.3d 409, 411–12. On appeal, the Fifth Circuit deter-
mined that the trial court had not abused its discretion 
in admitting expert testimony based upon satellite im-
agery and the testimony was properly admitted.

Key Language
•	 “Even	though	Fullwood	concedes	‘that	the	Gov-

ernment’s expert witness was highly credentialed’, 
he contends there was too great a gap between the 
premise of satellite imagery, as it relates to crop cul-
tivation, and the conclusion reached… that certain 
crops were not planted. He also takes issue with: 
whether the testimony was within the area of exper-
tise established; and the rate of error (five percent) as 
applied to the testimony…. In response to Fullwood’s 
motion to exclude, the Government submitted a 
detailed response that provided a list of 16 articles, 
all published in peer- reviewed scientific journals, 
which demonstrated the general acceptance in the 
scientific community of the techniques used…. The 
Government also pointed out that the Eighth Cir-
cuit upheld the admission of [the expert’s] testimony 
in a similar case. (Citation omitted.) At the hearing 
on the motion, [the expert’s] curriculum vitae was 
admitted into evidence. As Fullwood acknowledges, 
[the expert’s] credentials are substantial (including 
a Ph.D. in horticulture and numerous publications). 
Also at that hearing, [the expert] testified that the 

remote sensing technology he employed ‘has been 
around for several decades’, that his techniques were 
used ‘[e]very day’ by science, industry, and govern-
ment; and that there were ‘hundreds of investiga-
tions that have been conducted, probably thousands’ 
validating his methodology.” 342 F.3d 412.

Tanner v. Westbrook
174 F.3d 542 (5th Cir. 1999) (reh’g denied, superseded 
on other grounds)

Factual Summary
A newborn experienced difficulties during and after 
birth, including asphyxia, and was subsequently diag-
nosed with cerebral palsy. Her parents obtained a ver-
dict against the obstetrician and hospital on the theory 
that their malpractice caused the cerebral palsy. With-
out conducting a Daubert hearing, the district court 
permitted Plaintiff’s expert to testify that, had Defen-
dants followed proper procedure, the child would not 
have brain damage. The hospital appealed. The Fifth 
Circuit overturned the district court’s implied Daubert 
finding that Plaintiff’s expert was qualified to testify as 
to the cause of the child’s condition. The appellate re-
cord	(which	included	the	briefs	for	a	FRE	104	motion	
that was never heard, but which the appellate court pre-
sumed had been considered) did not reflect that the ex-
pert physician had the specialized knowledge required 
to testify regarding causation of the cerebral palsy or 
had relied on medical literature directly addressing cau-
sation. The case was remanded for a new trial because 
of the improperly admitted testimony.

Key Language
•	 Because	“this	case	is	unique	in	that	the	trial	judge	

did not specify on what basis he decided to admit 
[the expert’s] testimony” the circuit court proceeded 
directly to an analysis of whether the district court 
had abused its discretion. 174 F.3d at 546.

•	 The	burden	is	on	the	proponent	of	expert	testimony	
to establish “by a preponderance of the evidence that 
the testimony is reliable,” but the proponent need not 
prove that it is correct in order for it to be admissible. 
174 F.3d at 547.

•	 Because	the	cause	of	cerebral	palsy	is	a	“complicated,	
specialized medical subject matter” the court had to 
determine whether the proffered physician/expert 
had the specialized knowledge required to address 
the issues concerning causation of cerebral palsy. 174 
F.3d at 548.
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Rushing v. Kansas City S. Ry.
185 F.3d 496 (5th Cir. 1999)

Factual Summary
Plaintiffs sued Defendant, alleging that the noise and 
vibrations coming from a switchyard constituted a pri-
vate nuisance. Defendant asserted preemption as an 
affirmative defense and offered the testimony of an 
industrial audiologist to the effect that the sound level 
at Plaintiffs’ home satisfied the Noise Control Act. 
Plaintiffs argued, among other things, that the audi-
ologist was unqualified to conduct outdoor sound 
measurements from a railroad yard under the Noise 
Control Act. Noting that the qualifications of an expert 
remain important after Daubert, the Fifth Circuit held 
that “as long as some reasonable indication of qualifi-
cations is adduced, the court may admit the [expert’s] 
evidence” provided that relevance and reliability have 
been established. The case was nonetheless reversed 
and remanded on other grounds, including an issue 
as to whether the expert’s testing took place under 
circumstances to those about which the Plaintiffs 
complained.

Key Language
•	 “[T]he	‘emphasis	on	qualifications	over	reliabil-

ity of the expert testimony reflect[s] a pre- Daubert 
sensibility.’ Watkins v. Telsmith, Inc., 121 F.3d 984, 
992 (5th Cir. 1997). Of course, qualifications remain 
important; rule 702 requires a qualified expert. A 
completely unqualified expert using the most reli-
able of tests should not be allowed to testify. But the 
heart of Daubert is relevance and reliability. As long 
as some reasonable indication of qualifications is 
adduced, the court may admit the evidence with-
out abdicating its gate- keeping function. After that, 
qualifications become an issue for the trier of fact 
rather than for the court in its gate- keeping capac-
ity.” 185 F.3d at 507.

•	 This	expert	is	qualified	to	measure	outdoor	envi-
ronmental sounds from railroad yards and to testify 
regarding his results where he is “licensed in audiol-
ogy by [several states;] holds a Masters and a Ph.D. in 
the field, and has extensive experience both teaching 
and practicing. He has sat on and served as chair-
man of numerous committees related to audiology. 
He has published extensively, including in foren-
sic and occupational audiology. He has twenty- nine 
years of experience in conducting sound level mea-
surements in industry and in communities. Finally, 
his expert testimony has been admitted in numer-
ous courts. Although he may have limited hands-on 

experience with the precise measurements he took, 
the court did not plainly err in accepting his testi-
mony in light of these credentials.” Id.

McKnight v. Purdue Pharma Co.
422 F. Supp. 2d 756 (E.D. Tex. 2006)

Factual Summary
Plaintiff sued the manufacturer of OxyContin, claim-
ing she became addicted to the drug. McKnight sought 
to introduce the testimony of Dr. Norman Miller, M.D., 
in support of her claim that an OxyContin addiction 
caused her numerous mental and physical problems. 
The Defendants maintained that Dr. Miller’s testimony 
failed to meet the requirements of Daubert	and	Rule	
702. The court held Dr. Miller’s testimony admissible. 
Expert: Dr. Norman Miller, M.D.

Key Language
•	 “Dr.	Miller	did	in	fact	use	DSM-IV	as	the	founda-

tion of his opinion, and gave some detail about how 
he interviewed Ms. McKnight and reviewed her 
records.” 422 F. Supp. 2d at 759.

•	 “There	was	no	challenge	to	Dr.	Miller’s	qualifica-
tions in the areas of education or experience. An 
experienced doctor’s testimony about Ms. McK-
night’s condition, and the causes for it, is clearly rel-
evant and would assist a jury. His report was lacking 
in detail. Nevertheless, the supplementation pro-
vided in his deposition leads the court to conclude 
that: (1) his testimony is based on sufficient facts and 
data; (2) the testimony is the product of reliable prin-
ciples and methods, set out in DSM-IV; and (3) not-
withstanding the inherently subjective nature of a 
psychiatric diagnosis, the witness has applied the 
principles and methods as reliably and as rigorously 
to the facts of this case as would be expected by oth-
ers in the field. Unless a higher court determines 
that testimony of psychiatrists and psychologists is 
inherently unreliable, Dr. Miller’s testimony in this 
case is admissible, even though it is open to vigor-
ous cross- examination, and may be contradicted by 
other experts.” Id. at 759–60.

Sittig v. Louisville Ladder Grp. LLC
136 F. Supp. 2d 610 (W.D. La. 2001)

Factual Summary
Plaintiff sued for personal injuries sustained when 
he fell from a ladder. He alleged defective design and 
inadequate warnings. Defendant moved to disqualify 
Plaintiff’s experts on the grounds that they were not 
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qualified to render opinions concerning the ladder’s 
design. Although the court found both engineers—
a mechanical engineer and a biochemical engineer—
qualified, the court granted the Defendant’s motion to 
exclude the testimony of the Plaintiff’s experts regard-
ing alternative designs. Neither engineer had practical 
or teaching experience in ladder design or manufac-
turing, and thus neither possessed the requisite degree 
of knowledge, skill, experience or training to satisfy 
Daubert’s reliability standard for ladder design.

Key Language
•	 “A	district	court	should	refuse	to	allow	an	expert	

witness to testify if it finds that the witness is not 
qualified to testify in a particular field or on a given 
subject” because he lacks sufficient specialized 
knowledge regarding the particular issues before the 
jury. 136 F. Supp. 2d at 615.

•	 “Although	an	expert	need	not	have	specialization	in	
every	area	in	which	he	will	be	called	to	testify,	Rule	
702 nonetheless requires that the expert be quali-
fied in the relevant field. In this case a review of the 
[experts’] depositions shows a lack of qualifications 
in the field of ladder design.” Id. at 616.

Sixth Circuit

Best v. Lowe’s Home Ctrs., Inc.
563 F.3d 171 (6th Cir. 2009)

Factual Summary
Plaintiff filed suit against Defendant and claimed to 
suffer from permanent anosmia—the loss of his sense 
of smell—as a result of a pool chemical spilling onto 
his face and clothing at a Lowe’s Home Center store. 
Plaintiff planned to introduce the expert testimony of 
a board- certified otolaryngologist (an ear, nose, and 
throat doctor) who was also a former chemical engi-
neer, in order to establish the causal link between the 
chemical spill and his injuries. The district court ex-
cluded the expert’s testimony, holding that the method 
employed by the expert in drawing his conclusions re-
garding causation was “unscientific speculation.” Sum-
mary judgment was granted in favor of Defendant.

On appeal, the Sixth Circuit reversed the dis-
trict court’s exclusion, finding that the expert prop-
erly applied the differential diagnosis methodology in 
forming his opinions as to causation of Plaintiff’s inju-
ries. In its opinion, the court established criteria for 
accepting a physician’s differential diagnosis for offer-
ing medical- causation opinions.

Key Language
•	 Differential	diagnosis	is	“[t]he	method	by	which	a	

physician determines what disease process caused a 
patient’s symptoms. The physician considers all rel-
evant potential causes of the symptoms and then 
eliminates alternative causes based on a physical 
examination, clinical tests, and a thorough case his-
tory.” Best, 563 F.3d at 168 (citations omitted).

•	 This	court	recognizes	differential	diagnosis	as	“an	
appropriate method for making a determination of 
causation for an individual instance of disease.” Id. 
(citations omitted).

•	 Differential	diagnosis	is	considered	to	be	“a	stan-
dard scientific technique of identifying the cause of 
a medical problem by eliminating the likely causes 
until the most probable one is isolated.” Best, 563 
F.3d at 178 (internal citations omitted).

•	 A	medical-	causation	opinion	in	the	form	of	a	doc-
tor’s differential diagnosis is reliable and admissi-
ble where the doctor (1) objectively ascertains, to 
the extent possible, the nature of the patient’s injury, 
(“A physician who evaluates a patient in prepara-
tion for litigation should seek more than a patient’s 
self- report of symptoms or illness and… should… 
determine that a patient is ill and what illness the 
patient has contracted.“), (2) “rules in” one or more 
causes of the injury using a valid methodology, and 
(3) engages in “standard diagnostic techniques by 
which doctors normally rule out alternative causes” 
to reach a conclusion as to which cause is most likely. 
Best, 563 F.3d at 179 (internal citations omitted).

•	 [I]f	the	doctor	“engage[s]	in	very	few	standard	diag-
nostic techniques by which doctors normally rule 
out alternative causes,“ the doctor must offer a 
“good explanation as to why his or her conclusion 
remain[s] reliable.” Id. Similarly, the doctor must 
provide a reasonable explanation as to why “he or 
she has concluded that [any alternative cause sug-
gested by the defense] was not the sole cause.” Best, 
563 F.3d at 179 (internal citations omitted).

United States v. Smithers
212 F.3d 306 (6th Cir. 2000)

Factual Summary
This criminal case involved the admissibility of an 
expert on the reliability of eyewitness testimony was at 
issue. In a dissenting opinion, concerns were expressed 
about the reliability of expert testimony on the subject 
of eyewitness testimony and about expert testimony 
arising from the social sciences in general.
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Key Language
•	 Courts	are	reluctant	“to	admit	the	expert	testimony	

of social scientists with the same deference given to 
the testimony of those in the physical sciences…. The 
difficulty arises in treating psychological theories as 
if they were as demonstrably reliable as the laws of 
physics. Conclusions reached by applying the laws of 
all but the most theoretical of physical sciences to a 
particular set of facts are verifiable through replica-
tion; disagreements between dueling experts in the 
physical sciences (e.g., accident reconstructionists or 
DNA experts) typically focus on the data to which the 
scientific method is applied, which is subject to objec-
tive analysis. The certainty of the testimony of social 
scientists, however, is limited by the nature of their 
field. They typically base their opinions on studies of 
small groups of people under laboratory conditions; 
those studies are then interpreted and extrapolated to 
predict the likelihood that another person under sim-
ilar but non- controlled conditions will manifest sim-
ilar behavior. Each step of this analysis—the choice 
of sample and control groups, the conditions under 
which they are observed, the cause and nature of the 
observed behavior, and the likelihood that the ob-
served behavior will be replicated by a different per-
son in a non- controlled setting—is influenced by the 
personal opinion of the individual expert. Nor will 
there be much similarity between the persons typi-
cally studied by social scientists and the witnesses in 
any given criminal trial. The studies are virtually al-
ways based on college students or other readily avail-
able test subjects in a controlled environment (which 
are the most easily measurable), not individuals in-
volved in real world incidents such as actual robbery 
victims.” Id. at 327–28 (citations omitted).

Berry v. Crown Equip. Corp.
108 F. Supp. 2d 743 (E.D. Mich. 2000)

Factual Summary
Plaintiff sued the manufacturer of a forklift and al-
leged that the failure to enclose the entire operator com-
partment rendered the equipment defective. Defendant 
moved to disqualify Plaintiff’s accident prevention and 
safety expert from expressing opinions on design. The 
court found that the expert was unqualified to testify 
on the design of forklifts and that his opinions were un-
supported by facts. His testimony was excluded.

Key Language
•	 “To	qualify	as	an	expert	under	Rule	702,	a	witness	

must first establish his expertise. [T]his requirement 

has always been treated liberally. 108 F. Supp. 2d at 
749.

•	 “The	court	is	to	examine	not	the	qualifications	of	a	
witness in the abstract, but whether those qualifica-
tions provide a foundation for a witness to answer a 
specific question. Thus, the trial court must deter-
mine whether the expert’s training and qualifica-
tions relate to the subject matter of his proposed 
testimony.” Id. (citation omitted).

•	 The	witness	had	“no	formal	engineering	education	
or background and is neither a mechanic nor a bio-
mechanic, nor does he claim any expertise in human 
factors, engineering or biomechanics…. Although 
[he] has some general expertise in workplace safety, 
that experience was principally in the area of OSHA 
compliance.”

Seventh Circuit

Happel v. Walmart Stores, Inc.
602 F.3d 820 (7th Cir. 2010)

Factual Summary
Plaintiff brought an action in state court against 
Defendant claiming that a Walmart pharmacy 
negligently filled a prescription for a nonsteroidal anti- 
inflammatory medication (“NSAID”), despite warnings 
that the medication was contraindicated by a previously 
disclosed allergy Plaintiff had, which was reflected in 
Defendant’s electronic pharmacy records. Defendant re-
moved the case to federal court. Plaintiff contended that 
after ingesting the NSAID, Torodol, she went into ana-
phylactic shock, was admitted to a hospital, suffered 
respiratory failure and was intubated for 18 days. Af-
ter recovering, Plaintiff contended that her condition 
caused an exacerbation of symptoms relating to multi-
ple sclerosis (“MS”). Plaintiff had previously been diag-
nosed with multiple sclerosis (“MS”), but claimed she 
had no symptoms prior to the incident at issue.

Prior to trial, Defendant successfully moved to 
exclude portions of expert testimony from Dr. Alan 
Hirsch, a board- certified neurologist and psychiatrist. 
The district court found that Dr. Hirsch was capable 
of testifying about Plaintiff’s “depression, headaches, 
psychiatric and psychological issues, PTSD, seizures, 
and schematic brain functions” based on his research 
and publications relating to those types of issues. He 
was not, however, qualified to testify regarding Plain-
tiff’s MS, the exacerbation of her MS, or the causa-
tion of that exacerbation- anaphylactic reaction. Nor 
was he qualified to testify regarding hypoxia, hyper-
capnia, hyperventilation, asthma, or lung problems. 
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The court noted that Dr. Hirsch’s experience with MS 
patients was limited to those coming to him for treat-
ment of smell disorders or mouth pain and also found 
little support for his conclusions regarding the connec-
tion between stress and the exacerbation of MS. Hap-
pel, 602 F.3d at 823–824. The district court also found 
that Dr. Hirsch’s opinion that psychological and phys-
ical stress exacerbated Plaintiff’s MS was unreliable 
because it lacked a sufficient basis. Id.

The district court reduced the amount of the verdict 
for the Plaintiff prior to entering a judgment. Plain-
tiff appealed, asserting error by the district court, inter 
alia, in excluding those portions of Dr. Hirsch’s testi-
mony relating to Plaintiff’s MS and the causation for 
the exacerbation of her MS. Plaintiff argued that Dr. 
Hirsch’s academic credentials and practical experience 
qualified him as an expert on the effects of stress on 
MS. The Seventh Circuit affirmed the district court’s 
partial exclusion of Dr. Hirsch’s testimony.

Key Language
•	 “In	addition	to	his	lack	of	experience	in	treating	

patients with MS, Dr. Hirsch offered no experimen-
tal, statistical, or other scientific data to support his 
theory that stress from anaphylactic shock exacer-
bated Heidi’s MS.” Happel, 602 F.3d at 825

•	 “Some	physicians	rely	on	treatises,	medical	tests,	and	
laboratory findings to reach their causation conclu-
sions, while others conduct a differential diagnosis to 
rule out the least plausible causes of illness.” Happel, 
602 F.3d at 825, citing Hollander v. Sandoz Pharm. 
Corp., 289 F.3d 1193, 1209 (10th Cir. 2002). “How-
ever, Dr. Hirsch does not cite any of these meth-
odologies in his attempt to demonstrate the causal 
relationship between stress and MS; rather, he relies 
solely on his past experience and the temporal prox-
imity of Heidi’s allergic reaction and recurring MS 
symptoms. This does not an expert opinion make.” 
Happel, 602 F.3d at 825–826.

•	 “To	the	extent	that	Dr.	Hirsch	does	rely	on	medical	
literature to support his theory, the articles to which 
he cites stop short of reaching the same conclusion. 
Indeed, one of the articles directly contradicts his 
theory, stating ’the association between stressful life 
experiences and changes in immune function do not 
establish a causal link between stress, immune func-
tion, and disease.’” Happel, 602 F.3d at 826 (citing 
Huss v. Gayden, 571 F.3d 442, 459 (5th Cir. 2009)) (“It 
is axiomatic that causation testimony is inadmissible 
if an expert relies upon studies for publications, the 
authors of which were themselves unwilling to con-
clude that causation had been proven”).

•	 “At	best,	Dr.	Hirsch’s	testimony	would	have	
amounted to an ‘inspired hunch,’ and the district 
court certainly did not abuse its discretion in exclud-
ing it.” Happel, 602 F.3d at 826 (citing Rosen v. Ciba-
Geigy Corp., 78 F.3d 316, 319 (7th Cir. 1996)).

Adams v. Ameritech Servs., Inc.
231 F.3d 414 (7th Cir. 2001)

Factual Summary
Plaintiffs in these class actions (consolidated before the 
circuit court) were middle management personnel who 
had been downsized at Ameritech and one of its inde-
pendent operating companies. They sued, alleging that 
the decision- making process regarding who to let go 
amounted to, inter alia, age discrimination and dispa-
rate treatment under the ADEA. Both claims were dis-
missed on summary judgment by the district court 
based on the exclusion of Plaintiffs’ expert statistician. 
The court found that his opinions were derived from 
unreliable data and methodology and consisted of con-
clusions that would not help the jury. The circuit court 
reversed and remanded for further proceedings, find-
ing that (1) statistical evidence can be useful to prove 
discriminatory practice and disparate impact cases, 
and (2) Plaintiffs’ evidence was sufficient to withstand 
summary judgment.

Key Language
•	 With	regard	to	both	disparate	impact	cases	and	dis-

criminatory practice cases “statistical evidence can 
be very useful to prove [the case], but it will likely 
not be sufficient in itself.” 231 F.3d at 423.

•	 “There	is	no	presumption	that	statistical	evidence	
has no useful role to play in disparate treatment 
employment discrimination cases—indeed, we are 
hard pressed to see how anyone could take such a 
position consistently with the Supreme Court’s guid-
ance on the matter.” 231 F.3d at 424.

Makor Issues & Rights, Ltd. v. Tellabs, Inc.
2010 WL 2607241 (N.D. Ill. June 23, 2010)

Factual Summary
In a securities fraud class action, Defendant, a manu-
facturer of fiber optic equipment, moved to exclude tes-
timony by plaintiff- investors’ expert retained to opine 
regarding the reasonableness of Defendant’s finan-
cial forecasts in light of public information available at 
the time. During a hearing on Defendant’s motion, the 
expert admitted that he only reviewed negative pub-
licly available data in reaching his conclusion, despite 
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the existence of positive reports. He also admitted that 
he did not review any discovery documents contain-
ing internal information regarding Tellabs, nor did he 
investigate the methods used by Tellabs in formulat-
ing their forecasts. While he had, in the past, taught 
courses on forecasting and created his own forecasts, 
he never taught or used a methodology similar to the 
one used here. Nor did he preserve the search terms 
he used or the articles he reviewed in his research. The 
Court granted Defendant’s motion, finding the expert’s 
methodology inherently unreliable.

Key Language
•	 Dr.	Brody	failed	to	adequately	explain	why	he	

ignored positive articles and press releases. Cum-
mins v. Lyle Indus., 93 F.3d 362, 368 (7th Cir. 1996) 
(“An expert scientific opinion… must consist of 
more than simply subjective belief or unsupported 
speculation.”) (citations and quotations omitted). He 
admitted that he was looking simply for articles to 
support his opinion—which included only negative 
articles about the industry. 2010 WL 2607241 at *5.

•	 Plaintiffs…	have	not	identified	any	evidence	that	
Dr. Brody’s methodology of looking only to publicly- 
available information to determine the reasonableness 
of a company’s public guidance is generally accepted 
and employed by experts in the field. See Deimer v. 
Cincinnati Sub-Zero Prods., 58 F.3d 341, 344–345 (7th 
Cir. 1995) (district court properly held that expert’s 
opinion was unreliable where there was “no support-
ing methodology or protocol of any kind to render his 
opinion reasonable or credible”). Even Dr. Brody did 
not know whether market participants used similar 
sources in preparing their forecasts. Id. at *6.

•	 There	is	no	evidence	that	Dr.	Brody’s	methodology	
has ever been used, much less recognized as appro-
priate. Id.

•	 Dr.	Brody	did	not	identify	a	single	instance	where	
he followed the methodology he applied in this case, 
even though he claims that the methodology he 
employed here is based on his experience. Dr. Brody 
admitted that he has never written an objective 
report for a client that only contained negative mar-
ket information. Id. at *7.

•	 “In	sum,	he	certainly	has	not	‘employed	in	the	court-
room the same level of intellectual rigor that char-
acterizes the practice of an expert in the relevant 
field.’” Id.

Lemmermann v. Blue Cross Blue Shield of Wis.
713 F. Supp. 2d 791 (E.D. Wis. 2010)

Factual Summary
Plaintiff filed suit against Defendants, asserting claims 
of negligence and failure to warn after mixing Shock 
It, a pool shocking chemical, with water. This mixture 
caused an explosion that allegedly exposed Plaintiff to 
chemical vapors and caused respiratory injuries. Plain-
tiff alleged that Defendants failed to properly warn of 
the dangers of mixing the product with a small volume 
of water. Plaintiff also alleged that the explosion and 
ensuing exposure to chemical vapor caused her to suf-
fer respiratory injury. Plaintiff proffered two experts, 
a chemical engineer and a pulmonologist. The chem-
ical engineer offered the opinion that Shock It is vol-
atile enough to explode when mixed with water. The 
Court found that the engineer’s methodology in form-
ing his opinion regarding the active chemical in Shock 
It, dichlor, was not scientifically reliable. Specifically, 
the engineer admitted his opinion was based on read-
ing a handful of documents relating specifically to 
Shock It and/or dichlor. He did not perform any of his 
own testing or refer to studies or testing performed by 
others. Based on his unreliable methodology, the court 
excluded the engineer’s testimony in its entirety.

Plaintiff’s second expert was a pulmonologist who 
offered the opinion that Plaintiff became either (1) af-
flicted	with	Reactive	Airways	Dysfunction	Syndrome	
(“RADS”)	or	(2) experienced	an	exacerbation	of	her	
asthma as a result of exposure to fume produced by 
Shock It. The Defendants moved to exclude the pulmon-
ologist’s opinions based on the unreliable methodology 
used to arrive at her diagnosis. The physician diagnosed 
Plaintiff	with	RADS	after	examining	the	Plaintiff	and	
reviewing records she received from a referring phy-
sician. The physician did not review prior medical re-
cords, nor was the physician informed by Plaintiff that 
she was asthmatic or had a history of respiratory prob-
lems. The court found the physician’s methodology in-
sufficiently reliable to arrive at her opinions regarding 
both Plaintiff’s diagnosis and causation.

Key Language
•	 “In	fact,	the	essence	of	expert	testimony	is	calling	a	

person to testify who has a knowledge base superior 
to a lay person in a “general theory or technique” 
and having that person “apply… the theory or tech-
nique to the specific facts of the case.” Lemmerman, 
713 F. Supp. 2d at 799.

•	 “In	essence,	Mr.	Schuck’s	“methodology”	involved	
reading several labels and data sheets regarding di-
chlor and, at best, parroting the conclusions of the 
authors of those data sheets. Surmising that a chemi-
cal reaction will occur because someone else has con-



Chapter 9 ❖ Expert’s Field of Expertise ❖ 357

cluded that a chemical reaction will occur is utterly 
circular in its logic and is the epitome of an unreliable 
methodology.” Lemmerman, 713 F. Supp. 2d at 802.

•	 “Moreover,	the	Reference	Manual	on	Scientific	Evi-
dence notes that “critical to a determination of causa-
tion is characterizing exposure,” for which the expert 
should acquire, four ‘cardinal’ pieces… of informa-
tion: 1. The material or agent in the environmental 
exposure should be identified. 2. The magnitude or 
concentration of an exposure should be estimated, in-
cluding use of clinical inference. 3. The temporal as-
pects of the exposure should be determined—whether 
the exposure was short-term and lasted a few minutes, 
days, weeks, or months, or was long-term and lasted 
for years. Similarly, the latency between exposure and 
disease onset is often critical. 4. If possible, the impact 
on disease or symptoms should be defined.” Lemmer-
man, 713 F. Supp. 2d at 808 (quoting Reference Guide 
on Medical Testimony,	in	Reference	Manual	on	Scien-
tific Evidence 468–71 (2d ed. 2000)).

•	 “The	expert	did	not	appear	to	examine	any	medi-
cal literature on whether nitrogen trichloride could 
cause the diagnosed ailments, nor does the witness 
cite to any data supporting her opinion, flaws that 
justify this court excluding the witness’ testimony.” 
Lemmerman, 713 F. Supp. 2d at 808.

•	 “It	is	beyond	question	that,	while	a	treating	phy-
sician can testify with regard to his or her obser-
vations of and treatment provided to a patient, the 
treating physician becomes an “expert witness”—
and	with	that	is	subject	to	the	requirements	of	Rule	
702 and Daubert—if the treating physician is opin-
ing on matters regarding causation.” Lemmerman, 
713 F. Supp. 2d at 812.

Bickel v. Pfizer, Inc.
431 F. Supp. 2d 918 (N.D. Ind. 2006)

Factual Summary
Plaintiff filed suit against the manufacturers of Lipi-
tor, a cholesterol- lowering statin drug, alleging the drug 
caused strokes of the optic nerves and partial vision im-
pairment. To prove medical causation, Plaintiff sought 
to introduce the testimony of Dr. Valerie A. Purvin, a 
neuro- opthalmologist. Defendants moved to exclude 
Dr. Purvin’s testimony and for summary judgment. 
The court granted both motions. Expert: Dr. Valerie A. 
Purvin (neuro- opthalmology).

Key Language
•	 “Here,	Dr.	Purvin	did	not	rely	upon	any	valid	scien-

tific methodology in forming her opinion, particu-

larly epidemiology, toxicology, or pharmacology… 
Additionally, Dr. Purvin’s field of expertise, neuro- 
opthalmology, is not known to reach reliable results 
for the type of causation opinion she has proffered.” 
431 F. Supp. 2d at 922.

•	 “Epidemiologic	studies	are	the	primary,	generally	
accepted methodology for demonstrating a causal 
relation between a chemical and the set of symptoms 
or a disease.” Id. (internal citations omitted).

•	 “To	be	clear,	it	is	not	the	lack	of	epidemiological	
studies linking Lipitor, or other statins, to AION, 
that is fatal to Dr. Purvin’s opinion; it is her failure 
to apply any scientific methodology…. Even assum-
ing that Dr. Purvin applied the differential diagnosis 
method, the Plaintiff cannot rely on such diagnosis 
to establish general causation.” Id. at 923.

Petersen v. Cordes
2003 WL 22533664 (N.D. Ill. Nov. 6, 2003)

Factual Summary
This wrongful death medical malpractice case action 
arose from Defendant’s failure to prescribe antico-
agulation medication in conjunction with Plaintiff’s 
knee surgery. Defendant physician moved in limine to 
bar the coroner who completed the death certificate, 
from testifying as to the cause of death. The causes of 
death set forth by the coroner were: 1) cerebral anoxia, 
2) stacked pulmonary emboli, and 3) deep veinous 
thrombus. The motion was premised on the coroner’s 
lack of qualifications to render the opinion and his fail-
ure to use a reliable methodology. The court granted 
the motion under both prongs of the Daubert admis-
sibility analysis and ordered that the causes of death 
be redacted from any copies of the death certificate 
admitted into evidence.

Key Language
•	 “‘Whether	a	witness	is	qualified	as	an	expert	can	

only be determined by comparing the area in which 
the witness has superior knowledge, skill, experi-
ence, or education with the subject matter of the wit-
ness’s testimony.’ Jones v. Lincoln Elec. Co., 188 F.3d 
709, 723 (7th Cir. 1999).” 2003 WL 22533664 at *1.

•	 “[T]he	coroner	and	medical	examiner	for	Racine	
County, Wisconsin… has held that position since 
1992. [He], however, is not a physician and has no 
specialized medical training. In fact, prior to becom-
ing coroner, [he] owned and operated a refrigeration 
business. He began working in his father’s refrig-
eration business in approximately 1967 where he 
remained until he sold the business when he became 
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coroner. [H]e served as a deputy coroner and dep-
uty	medical	examiner	in	Racine	from	1972	to	1992…	
is not certified to practice medicine… has not taken 
any special courses or received any training in deter-
mining cause of death. He only holds a certification 
as an emergency medical technician. This is a com-
plicated medical malpractice action involving the 
issue of whether Defendant should have placed dece-
dent on anti- coagulant medication following the 
performance of knee surgery. [The coroner] does not 
have sufficient knowledge, skill, experience, training 
or education to determine the cause of death of the 
decedent in this case. The mere fact that he is a coro-
ner is insufficient without more.” Id. at *2.

Dartey v. Ford Motor Co.
104 F. Supp. 2d 1017 (N.D. Ind. 2000)

Factual Summary
Plaintiff was injured when the cables supporting the 
tailgate of his pick-up fractured, causing him to fall, 
and thereafter sued Defendant alleging, among other 
things, design defect. Defendant filed motions in 
limine to preclude Plaintiff’s metallurgist and polymer 
materials expert from testifying about the feasibility 
of alternative designs for supporting the tailgate or the 
ultimate issue of design defect. Finding that the metal-
lurgist had no expertise in product design, the district 
court limited his testimony to his opinions regard-
ing the manner in which the metal cables failed and 
why the metal cables were bound to fail. The polymer 
expert was allowed to testify regarding how the coating 
on the wire cables failed, contributing to the erosion 
of the cables, and on the availability of an alternative 
polymer coating that would not have eroded as quickly 
as the polymer used. Because both experts lacked 
expertise in automotive design, they were precluded 
from testifying about the ultimate issue of whether the 
design of the tailgate was in fact defective.

Key Language
•	 “The	gatekeeping	role	is	designed	‘to	keep	experts	

within their proper scope, lest apparently scientific 
testimony carry more weight with the jury than it 
deserves.’” 104 F. Supp. 2d at 1021 (quoting DePaepe 
v. Gen. Motors, 141 F.3d 715, 720 (7th Cir. 1998)).

•	 One	of	the	“basic	task[s]	of	the	district	court	with	
regard to analyzing reliability is to determine 
whether the expert is qualified in the relevant field.” 
104 F. Supp. 2d at 1021–22.

•	 If	the	expert	is	not	qualified	in	the	relevant	field,	the	
court never gets to an analysis of the expert’s meth-
odology used in reaching his conclusions. Id. at 1022.

Eighth Circuit

Polski v. Quigley Corp.
538 F.3d 836 (8th Cir. 2008)

Factual Summary
Plaintiffs brought suit against Defendant and alleged 
that they suffered severe, permanent impairment of 
their senses of taste and smell due to their use of Cold-
Eeze, a nasal spray made and distributed by Defendant 
for the treatment of cold symptoms. Plaintiffs relied 
on expert testimony by a professor of otolaryngology; 
Defendant moved to exclude Plaintiffs’ expert’s testi-
mony, arguing that his opinion was not based on scien-
tifically reliable evidence or testing but was merely an 
untested speculative theory. The district court agreed 
and struck the testimony, concluding that the expert’s 
causation opinion rested on unproven bases.

Key Language
•	 “We	recently	explained	Rule	702	and	the	Daubert 

standard, as follows: The admissibility of expert tes-
timony	is	governed	by	Federal	Rule	of	Evidence	702;	
under	Rule	702	the	trial	judge	acts	as	a	‘gatekeeper’	
screening evidence for relevance and reliability. ‘[t]
he exclusion of an expert’s opinion is proper only if it 
is so fundamentally unsupported that it can offer no 
assistance to the jury.” Polski, 538 F.3d at 839 (inter-
nal citations omitted) (citing Daubert v. Merrell Dow 
Pharm., Inc., 509 U.S. 579, 589 (1993) and Wood v. 
Minn. Mining & Mfg. Co., 112 F.3d 306, 309 (8th Cir. 
1997)).

•	 “Subsequent	cases	have	proposed	additional	fac-
tors, including, whether the expertise was developed 
for litigation or naturally flowed from the expert’s 
research; whether the proposed expert ruled out 
other alternative explanations; and whether the pro-
posed expert sufficiently connected the proposed tes-
timony with the facts of the case.” Polski, 538 F.3d at 
839 (citing Lauzon v. Senco Prods., Inc., 270 F.3d 681, 
686–87 (8th Cir. 2001)).

•	 “In	short,	we	find	no	abuse	of	discretion	in	the	dis-
trict court’s exclusion of [the expert’s] testimony. 
[His] causation theory relied on an unproven and 
indeed untested premise. The district court applied 
Rule	702	following	Daubert’s guidance, noting that 
‘because [the expert’s] theory has not been tested at 
all, it has never been subjected to peer review and 
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publication, nor has it been generally accepted in the 
scientific community, nor does it have a known or 
potential rate of error.’ These are all valid consider-
ations under Daubert.” Polski, 538 F.3d at 840.

Wheeling Pittsburg Steel Corp. v. 
Beelman River Terminals, Inc.
254 F.3d 706 (8th Cir. 2001)

Factual Summary
Plaintiff bailor stored its steel products at defen-
dant bailee’s warehouse where they were damaged in 
a flood. Plaintiff sued for breach of the bailment con-
tract and the jury returned a verdict in favor of Defen-
dant. Plaintiff appealed, and the circuit court reversed 
and remanded the case to the district court. Among 
other errors, the district court had committed preju-
dicial error by permitting Defendant’s hydrologist to 
testify, outside of his area of expertise, regarding ware-
house practices.

Key Language
•	 “Once	initial	expert	qualifications	and	usefulness	to	

the jury are established… a district court must con-
tinue to perform its gatekeeping role by ensuring 
that the actual testimony does not exceed the scope 
of the expert’s expertise, which if not done can ren-
der	expert	testimony	unreliable	under	Rule	702,	
Kumho Tire, and related precedents.” Wheeling, 254 
F.3d at 715.

•	 “The	real	question	is,	what	is	he	an	expert	about?”	Id.
•	 “The	district	court	erred	in	allowing	[the	hydrolo-

gist] to testify beyond the scope of his expertise and 
the inadmissible opinions expressed by him preju-
diced Wheeling.” Id.

Neal v. CSC Credit Servs., Inc.
2004 WL 628212 (D. Neb. Mar. 30, 2004)

Factual Summary
This action arises out of Defendant’s failure to remove 
an “Included in Bankruptcy” notation from Plaintiff’s 
credit report. Plaintiff disclosed expert witness David 
Szwak to assist the trier of fact in understanding con-
sumer	credit	reports	and	the	Federal	Credit	Report-
ing Act. Defendant moved to exclude Szwak’s testimony 
because his only experience with the credit reporting 
industry has been through his acts, as an attorney, fil-
ing lawsuits on behalf of consumers against credit re-
porting agencies. The court concluded that expertise 
developed through litigation involving a field of special-
ization, versus practicing in that field, does not consti-

tute work training or education that satisfies the expert 
qualification requirements of Daubert. Nor did Szwak’s 
opinions satisfy the methodology requirement consid-
ering that he was simply proffering his own interpreta-
tions and observations. The motion was granted.

Key Language
•	 “[W]hile	testimony	about	credit	reports	is	relevant,	

Szwak is not the appropriate person to provide it.” 
Neal, 2004 WL 628212 at *1.

•	 “Rule	702	also	requires	that	the	proposed	expert	is	
qualified to testify ‘by knowledge, skill, experience, 
training, or education.’ Szwak has an undergradu-
ate degree in quantitative business analysis and a 
juris doctorate. He has no experience with the credit 
reporting industry other than the experience he 
has gained by bringing suits against CSC and other 
credit reporting agencies. Thus, his alleged expertise 
comes directly from his preparations for this and 
other litigation, not from education or work expe-
rience in accounting, banking, or the credit indus-
try. Being a litigator- advocate does qualify one as 
an expert. By analogy, a lawyer would hardly qual-
ify as a medical expert in a malpractice suit merely 
because he or she has litigated other malpractice 
cases.” Id.

Smith v. Rasmussen
57 F. Supp. 2d 736 (N.D. Iowa 1999)

Factual Summary
Plaintiff sued the Iowa Department of Human Services 
(“DHS”) for violation of the Medicaid statutes and regu-
lations, seeking to force the DHS to pay for his sex reas-
signment surgery. At trial, DHS offered the testimony of 
a general psychiatrist who had encountered one case of 
gender identity disorder eight years earlier, conducted a 
thorough review of the literature on gender identity dis-
order and met with Plaintiff twice. The expert testified 
that sex reassignment surgeries were “controversial” 
and that psychotherapy was a more appropriate treat-
ment for gender identity disorder than surgery. Plaintiff 
moved to exclude the psychiatrist’s testimony as unre-
liable in that he had no specialized knowledge, training 
or experience regarding the relevant discipline in the 
case, which was the diagnosis and treatment of gender 
identity disorder (as opposed to general psychiatry). The 
court found that the psychiatrist “was not qualified to 
testify on issues… beyond general principals of psychi-
atry and his most basic opinions about the diagnostic 
criteria stated in the DSM-IV, and then only to the ex-
tent such opinions were founded on general principles 
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of psychiatry, and that any testimony he offered beyond 
these limits was simply not reliable.”

Key Language
•	 The	Eighth	Circuit	has	determined	that	district	

courts are to make certain testimony offered under 
Rule	702	is	both	reliable	and	relevant.	Smith, 57 
F. Supp. 2d at 765.

•	 “Both	the	Eighth	Circuit	Court	of	Appeals	and	
the Supreme Court have made clear that a per-
son, although qualified as an expert in one area of 
expertise, may be precluded from offering opin-
ions beyond that area of expertise, or that are not 
founded on a reliable methodology.” Id. at 766.

•	 The	Eighth	Circuit	“has	questioned	whether	a	psychi-
atrist with one specialty may properly provide expert 
testimony involving another specialty.” Id. at 766.

•	 A	literature	review	conducted	in	preparation	for	ren-
dering an expert opinion is “an insufficient basis or 
methodology on which to render a reliable expert 
opinion. Courts are suspicious of purported exper-
tise premised solely or primarily on a literature 
review.” Id. at 766.

Ninth Circuit

United States v. Sandoval-Mendoza
472 F.3d 645 (9th Cir. 2006)

Factual Summary
Defendant appealed his conviction for conspiring to 
sell methamphetamine. Defendant’s principal defense 
was that the government entrapped him as a mat-
ter of law. On appeal, Defendant argued that the dis-
trict court erroneously excluded medical evidence 
of an enormous brain tumor that made him espe-
cially vulnerable to entrapment. To bolster his entrap-
ment defense, Defendant had sought to introduce 
expert testimony of a neurologist and neuropsychol-
ogist explaining that his large brain tumor damaged 
his intelligence, memory, and judgment, making him 
especially susceptible to suggestion. After a Daubert 
hearing, the district court excluded the expert testi-
mony. The court based its ruling on the expert testimo-
ny’s “lack of scientific validity” and “absence of ability 
to make a causal connection” between the tumor and 
inducement or predisposition.

The Ninth Circuit reversed the exclusion of Defen-
dant’s expert medical testimony and remanded, find-
ing that the expert opinions were based on reliable 
information that physicians would use to arrive at their 
conclusions. The experts did not have to conclusively 

prove that Defendant’s tumor caused his susceptibility 
to inducement.

Key Language
•	 Daubert makes the district court a gatekeeper, not a 

fact finder. When credible, qualified experts disagree, 
a criminal Defendant is entitled to have the jury, not 
the judge, decide whether the government has proved 
its case. Sandoval-Mendoza, 472 F.3d at 654.

•	 When	evaluating	specialized	or	technical	expert	
opinion testimony, “the relevant reliability concerns 
may focus upon personal knowledge or experience.” 
Sandoval-Mendoza, 472 F.3d at 655.

•	 Because	medical	expert	opinion	testimony	“is	based	
on specialized as distinguished from scientific 
knowledge, the Daubert factors are not intended to 
be exhaustive or unduly restrictive.” Under our deci-
sion in Sullivan v. United States Dep’t of the Navy, 
the district court “applied an inappropriately rigid 
Daubert standard to medical expert testimony” by 
not accepting what “a good [physician] would in 
determining what is reliable knowledge in the [medi-
cal] profession.” Sandoval-Mendoza, 472 F.3d at 655.

•	 A	trial	court	should	admit	medical	expert	testi-
mony if physicians would accept it as useful and reli-
able. Utility to the jury of medical expert testimony 
should be determined by what physicians would 
accept as useful.

•	 The	district	court	concluded	that	the	proposed	medi-
cal expert opinion testimony was unreliable because 
it did not conclusively prove Sandoval- Mendoza’s 
brain tumor caused susceptibility to inducement or 
a lack of predisposition. But medical knowledge is 
often uncertain. The human body is complex, etiol-
ogy is often uncertain, and ethical concerns often 
prevent double- blind studies calculated to establish 
statistical proof. This does not preclude the introduc-
tion of medical expert opinion testimony when med-
ical knowledge “permits the assertion of a reasonable 
opinion.” Sandoval-Mendoza, 472 F.3d at 655.

United States v. Hidalgo
229 F. Supp. 2d 961 (D. Ariz. 2002)

Factual Summary
In this criminal matter, the government moved to 
exclude the testimony of a forensic handwriting exam-
iner with regard to whether certain handwriting was 
that of Defendant. Noting that the Ninth Circuit had 
not addressed the issue of whether handwriting analy-
sis was admissible under Daubert, the court surveyed 
other federal circuit and district courts. The court con-
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cluded that because the proposition that everyone’s 
handwriting is unique cannot be proven, handwriting 
and hand- printing experts can testify regarding the 
methods they have used and observations they have 
made with regard to analyzing known samples and 
documents in question, but they cannot testify that the 
known sample documents and the documents in ques-
tions were in fact (or to some degree of probability) 
made by the same people.

Key Language
•	 “Handwriting	analysis	is	based	upon	the	prem-

ise that each person’s handwriting is unique. This 
assumption is key because it is uniqueness that 
allows a handwriting analyst to establish author-
ship against all other writers in the world.” 229 
F. Supp. 2d at 962.

•	 “The	United	States	Court	of	Appeals	for	the	Ninth	
Circuit has not addressed the issue of whether hand-
writing analysis is admissible under Daubert and 
Kumho. Only two federal circuit courts have consid-
ered the issue post-Kumho. [Eighth and Eleventh Cir-
cuits.] Neither of them discussed the Daubert factors 
or any other indicia of reliability in determining that 
it was not an abuse of discretion to admit the chal-
lenged expert testimony. We have located nine dis-
trict court cases that have directly addressed the issue 
of whether the expert testimony of a forensic doc-
ument examiner is admissible under Daubert and 
Kumho. No consensus has emerged. Only two courts 
have found the testimony to be reliable and fully ad-
missible. [E.D. Pa. and E.D. La.]… Four courts have 
determined that the forensic document examiner’s 
testimony was not based on sufficiently reliable prin-
ciples and methodologies under Daubert/Kumho and 
fully excluded the expert’s testimony. [S.D. W. Va., 
N.D. Ill. in 2000 and 2002, D. Alaska.] Three courts 
reached a middle position, permitting the forensic 
document examiner to testify as to particular simi-
larities and dissimilarities between the documents, 
but excluding the ultimate opinion as to authorship. 
[D. Neb., N.D. Cal., D. Mass.]” Id. at 966.

•	 “We	therefore	find	and	conclude	that	the	principle	of	
uniqueness of handwriting or handprinting fails to 
satisfy a Daubert/Kumho analysis. If the principle of 
uniqueness could be proven, then one would know 
how to analyze handwriting or handprinting with an 
error rate of zero percent. But there is no support for 
the proposition, nor does the government contend 
that document examiners have a zero percent error 
rate.” Id. at 967.

•	 “The	foundation	for	a	document	examiner’s	identifi-
cation between a known document and a questioned 
document is the principle of uniqueness. Because the 
principle of uniqueness is without empirical support, 
we conclude that a document examiner will not be 
permitted to testify that the maker of a known doc-
ument is the maker of the questioned document. 
Nor will a document examiner be able to testify as to 
identity in terms of probabilities.” Id.

•	 “While	the	failure	of	proof	of	the	uniqueness	prin-
ciple would preclude him from rendering an opin-
ion of identity, he could, based upon his experience 
and training, testify to the mechanics and character-
istics of handwriting, his methodology, and his com-
parisons of similarities and dissimilarities between 
the defendants’ known writings and those of the 
questioned documents. He could point out to the 
jury things that the jury might not see on its own. It 
would then be left to the jury to make the ultimate 
finding of identity or non- identity.” Id. at 968.

In re Canvas Specialty, Inc.
261 B.R. 12 (Bankr. C.D. Cal. 2001)

Factual Summary
Plaintiff contractor moved to compel the release of 
funds that were being held pending resolution of a dis-
pute as to whether Plaintiff had built custom cabanas 
in conformity with the contract specifications. Defen-
dant resort owner/developer opposed the motion based 
in part upon the declaration of its principal architect, 
who declared the cabanas were defective and failed to 
conform with the contract specifications. The bank-
ruptcy court sustained Plaintiff’s objection to the 
admission of the architect’s testimony on the ground 
that he was not qualified to testify under Daubert. The 
sole qualification asserted by the proffered expert was 
that he was an architect. Because he did not provide 
more specific information regarding the nature of his 
expertise as an architect, the witness failed to satisfy 
the Daubert requirement of appropriate expertise on 
the subject matter of his opinions.

Key Language
•	 “The	evidence	must	show	that	the	expert	witness	

possesses the appropriate expertise.” Canvas Spe-
cialty,	261	B.R.	at	18.

•	 The	witness	“does	not	state	where	he	received	his	
education, what type of experience he has, or what 
kind of knowledge or training he has in the field of 
architecture…. Without such evidence, the parties 
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and the court are unable to determine whether the 
witness is in fact an expert.” Id. at 18–19.

•	 “Evidence	of	a	purported	expert’s	qualifications	is	
required.” Id. at 18.

Olsen v. Marriott Int’l, Inc.
75 F. Supp. 2d 1052 (D. Ariz. 1999)

Factual Summary
Plaintiff sued Defendant, alleging overt sex discrimina-
tion under Title VII, after his application for employ-
ment as a massage therapist was not considered because 
of his gender. Defendant contended that gender was a 
bona fide occupational qualification to meet the num-
ber of requests it received for female massage therapists. 
In support of its defense, Defendant offered the testi-
mony of a practicing psychologist and mental health ed-
ucator regarding gender roles, the effect of sexual abuse 
and “the impact of either gender or sexual abuse on the 
massage experience.” Finding the expert lacked the req-
uisite expertise to offer an opinion on the effect of gen-
der and sexual abuse on massage therapy that would 
“assist a trier of fact,” the district court granted Defen-
dant’s motion to strike the expert’s opinions offered in 
connection with cross- motions for summary judgment.

Key Language
•	 The	expert	“is	qualified	to	provide	expert	testimony	

regarding the issues of sexual abuse and gender.” 75 
F. Supp. 2d at 1056.

•	 Offering	no	evidence	indicating	the	expert	“has	stud-
ied, taught, conducted research, or written about the 
subject of psychological effects of massage or that she 
has worked with massage therapy patrons” Marri-
ott has failed to establish the reliability of the expert’s 
opinion “about the impact of either gender or sexual 
abuse on the massage experience.” Id. at 1057.

•	 “‘A	court	may	exclude	an	expert	who	does	not	have	
the appropriate [background] to offer a helpful opin-
ion with regard to controverted issues.’” Id. (quoting 
Diviero v. Uniroyal Goodrich Tire Co., 919 F. Supp. 
1353, 1355 (D. Ariz. 1996)).

Tenth Circuit

United States v. Nacchio
555 F.3d 1234 (10th Cir. 2009)

Factual Summary
A	jury	convicted	Defendant,	the	former	CEO	of	Qwest	
Communications, of nineteen counts of insider trad-
ing. Defendant offered expert testimony including a 

“study	of	the	Questioned	Sales	in	relation	to	various	
benchmarks and other relevant criteria” as prepared 
by Professor Fischel. On appeal, Defenant challenged 
his conviction, his sentence, and the forfeiture of his 
assets.	Regarding	his	conviction,	Defendant	argued	
that, inter alia, the trial judge incorrectly excluded 
both expert testimony evidence and classified informa-
tion important to his defense. A divided panel held that 
the expert testimony had been improperly excluded; 
the case was reversed and remanded for new trial.

The appellate court granted rehearing en banc to con-
sider the expert testimony issue. On rehearing, the court 
held that the expert testimony was properly excluded 
and, thus, the district court’s judgment was affirmed.

Key Language
•	 “Under	Daubert, any step that renders the expert’s 

analysis unreliable… renders the expert’s testimony 
inadmissible. This is true whether the step com-
pletely changes a reliable methodology or merely 
misapplies that methodology.” Nacchio, 555 F.3d at 
1241 (citing Mitchell v. Gencorp Inc., 165 F.3d 778, 
782 (10th Cir. 1999)).

•	 “The	government’s	motion	explicitly	set	forth	
authority	and	analysis	regarding	FRE	702’s	man-
date that the expert testimony be the product of reli-
able principles and methods, and it offered detailed 
reasons why those specific opinions did not meet 
this methodology requirement.” Nacchio, 555 F.3d at 
1246 (internal quotations omitted).

•	 “Mr.	Nacchio	could	not	assume	that	his	expert’s	tes-
timony would be admitted because other courts had 
allowed it in; he had to carry his burden of demon-
strating the admissibility of [his expert’s] testimony 
in this particular case. Mr. Nacchio, however, failed 
to satisfy the district court that [his expert’s] testi-
mony was reliable. Thus, the district court was well 
within its discretion in excluding it.” Nacchio, 555 
F.3d at 1258.

Smith v. Ingersoll-Rand Co.
214 F.3d 1235 (10th Cir. 2000)

Factual Summary
Plaintiff was injured, requiring the amputation of 
his lower leg, when his foot was run over by a mill-
ing machine which was designed to “chew up” old 
road pavement. At the time of the accident, Plain-
tiff was standing close to the machine, clearing a 
jam in a piece of the equipment that was known to 
jam. Plaintiff sued the manufacturer of the machine. 
He alleged negligence and strict liability and relied 
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upon the lack of mirrors, the design that was known 
to jam, the lack of safety guards and a lack of warn-
ing signs on the machine. The district court admitted 
the testimony of Plaintiff’s ergonomics (human fac-
tors) and safety experts, despite the fact they did not 
have	firsthand	knowledge	of	milling	machines.	Rely-
ing on the circuit court’s previous decision (later over-
ruled by Kumho) that Daubert does not apply to a 
plaintiff’s hedonic damages because the field is not sci-
ence, the expert was precluded from calculating Plain-
tiff’s hedonic damages. However, the hedonic damages 
expert was allowed to testify regarding the distinction 
between economic and hedonic damages, and the fac-
tors he would consider in valuing the loss of enjoyment 
of life (New Mexico law expressly permitted an award 
for hedonic damages). The jury found in favor of Plain-
tiff. Defendant appealed and argued that the court had 
failed to fulfill its gatekeeper function when it admit-
ted the expert testimony. Finding that the district 
court had acted within its discretion, the circuit court 
affirmed the verdict.

Key Language
•	 The	record	reflected	that	the	ergonomics	and	safety	

experts were “amply qualified as experts in their 
respective fields, and their testimony was limited to 
matters within their fields of expertise.” Smith, 214 
F.3d at 1244.

•	 “To	the	extent	the	lack	of	firsthand	experience	by	
either expert [with the type of machine] is relevant, 
it goes… to the weight and not the admissibility of 
the testimony.” Id.

•	 “Troubled	by	the	disparity	of	results	reached	in	pub-
lished value- of- life studies and skeptical of their 
underlying methodology, the federal courts that have 
considered expert testimony on hedonic damages in 
the wake of Daubert have unanimously held quanti-
fications of such damages inadmissable (sic).” Id. at 
1245 (citations omitted).

•	 The	district	“court	reasoned	that,	as	hedonic	dam-
ages are explicitly allowed under New Mexico law, 
testimony ‘explaining hedonistic damages and how 
they differ from other damages, particularly pain 
and suffering’ would ensure hedonistic damages 
were given the ‘consideration they deserve as part of 
the substantive law of New Mexico’ and would help 
the jury ‘place a value on a loss that is difficult to 
quantify.’” Id. at 1244.

•	 Where	the	law	allowed	for	hedonic	damages	and	an	
expert “explain[ed] his interpretation of the meaning 
of hedonic damages… offer[ed] four broad areas of 
human experience which he would consider in deter-

mining those damages [and] made no attempt to ap-
ply the facts of [the] case to the criteria he proffered to 
the jury” the testimony did not define the law of the 
case and was properly admitted. Id. at 1246.

Graves v. Mazda Motor Corp.
675 F. Supp. 2d 1082 (W.D. Okla. 2009)

Factual Summary
Plaintiff, an injured motorist, sued defendant auto 
manufacturer, alleging that the Mazda 6’s shifting 
mechanism was prone to a failure to fully engage in 
park, causing the vehicle to slip out of gear while the 
engine was still running. Defendant filed a motion 
to exclude the testimony of an expert in the area of 
“human factor engineering” that contended that the 
Mazda 6 shift pattern contained a design flaw, that 
there was a viable design alternative, and that this 
design defect was the proximate cause of Plaintiff’s 
injuries. While the court found the expert possessed 
sufficient expertise to offer the proposed testimony, 
the court excluded the expert’s testimony because his 
conclusions were not based on either sufficient facts or 
data nor the application of reliable principles and test-
ing methods to the facts and data in the case.

Key Language
•	 Under	Mississippi	law,	proof	of	a	feasible	design	alter-

native does not constitute, and is not a substitute for, 
proof that the product is defective and unreasonably 
dangerous. Graves, 675 F. Supp. 2d at 1089.

•	 Although	Mr.	Syson’s	conclusions—including	his	
central conclusion that the Mazda 6 shifter is defec-
tive because it is different—are purportedly based on 
the application of engineering principles, his applica-
tion of those principles to the shifter on the Mazda 6 
is not grounded in any objective data or specifically 
applicable engineering standards. Id. at 1102.

•	 As	was	the	case	with	his	treatment	of	the	issue	of	
product defect, Mr. Syson, having cited no data or 
testing that would shed light on the efficacy of his 
proposed alternative to the shifter design in the 
Mazda 6 in the hands of the ordinary user or con-
sumer, offers only his general commentary (some-
times called the ipse dixit of the expert) in support of 
his design preference. Id. at 1104.

Threet v. Corr. Health Care Mgmt. of Okla., Inc.
2009 WL 3335596 (W.D. Okla. Oct. 15, 2009)

Factual Summary
Defendant moved to exclude the testimony of two ex-
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pert witnesses in a prison injury case—an oral surgeon 
and a sociologist—on the grounds that their proffered 
testimony was outside their respective areas of exper-
tise and was otherwise unreliable. The oral surgeon of-
fered opinions regarding skeletal fractures and proper 
treatment of such fractures. He also opined regarding 
the cause of Plaintiff’s seizure as “hypoxia secondary to 
a compromised airway due to swelling associated with 
his untreated mandible fracture.” The court allowed Dr. 
Cohen’s testimony regarding facial fractures but found 
him unqualified to offer opinions regarding the cause of 
seizures generally or specifically in Plaintiff.

The second expert, a sociologist, attempted to offer 
testimony that prison personnel were negligent in 
placing Plaintiff in the same cell with hostile inmates 
and that the personnel should have known of the risk 
involved. He further attempted to opine that inade-
quate prison classification and security led to Plaintiff’s 
injury, that prison personnel were negligent in evalu-
ating and treating Plaintiff’s injuries and that the per-
sonnel were deliberately indifferent to Plaintiff’s rights. 
The Court found that the second expert was not qual-
ified to offer opinions regarding medical evaluations 
or treatment, as he had no medical training or expe-
rience. The court rejected the second expert’s remain-
ing opinions on reliability grounds, noting that the 
expert offered no bases, such as principles in criminol-
ogy, studies, reports, etc., in formulating his opinions. 
The expert also acknowledged that he made no inde-
pendent investigation in reaching his conclusions. The 
court granted Defendant’s motion to exclude.

Key Language
•	 “Dr.	Cohen’s	qualifications	do	not,	however,	afford	a	

basis for an expert opinion as to what causes seizures 
in general or as to the cause of Plaintiff’s seizures 
in particular. He conceded as much at his deposi-
tion and Plaintiff’s subsequent efforts to shim up his 
qualifications in that area, based on his training and 
experience with administering anesthesia services 
to patients or to his experience with patients or their 
parents passing out in his dental office, are unper-
suasive. Neither source of experience extends to the 
nature of the opinion sought to be offered here.” 
Threet, 2009 WL 3335596 at *3.

•	 “The	remaining	question	is	as	to	opinion	9—that	the	
delay in addressing the Defendant’s condition “may 
have” resulted in various complications. Although 
the opinion does not reach a conclusion as to 
whether the delay in this case actually caused com-
plications for Plaintiff, the court concludes the opin-

ion is not so speculative as to render it unhelpful to 
the jury.” Id.

•	 “What	he	appears	not	to	have	done	is	to	make	any	
meaningful effort to identify particular principles of 
sociology, criminology, corrections, or anything else, 
and apply them to the issues in this case in such a 
fashion	as	would	withstand	Rule	702/Daubert scru-
tiny.” Id. at *4 n9.

•	 “If	no	effort	is	made	to	identify	the	pertinent	‘gener-
ally accepted principles’ or standards, then there is 
nothing to evaluate for reliability and such expres-
sions are just a more wordy formulation of the ipse 
dixit approach.” Id. at *5.

Burton v. R.J. Reynolds Tobacco Co.
183 F. Supp. 2d 1308 (D. Kan. 2002)

Factual Summary
Plaintiff sued cigarette manufacturers, alleging that 
cigarettes had caused his peripheral vascular disease 
(PVD). Defendant moved to disqualify Plaintiff’s experts 
on the grounds that they lacked the requisite expertise to 
express their opinions and had used unreliable method-
ology in formulating their opinions. Finding the experts 
need not be specialists within their fields, but can tes-
tify as experts if their testimony is within the reasonable 
confines of their subject area, the district court denied 
Defendants’ pre-trial motions to exclude the testimony.

Key Language
•	 In	deciding	whether	an	expert’s	opinion	is	admissi-

ble, district courts should first determine whether 
the expert is qualified by “knowledge, skill, experi-
ence, training, or education” to render the opinion. 
Burton, 183 F. Supp. 2d at 1311.

•	 “The	Tenth	Circuit	has	rejected	the	argument	that	
a physician must be a specialist in a field to tes-
tify about subjects related to that field. On the other 
hand, Tenth Circuit precedent establishes that 
‘merely possessing a medical degree is not suffi-
cient to permit a physician to testify concerning any 
medical- related issue.’ The dispositive issue, accord-
ing to the Tenth Circuit, is whether the physician tes-
tifies within the reasonable confines of his or her 
subject area.” Id. at 1312 (citation omitted).

•	 A	doctor	practicing	as	an	internist	and	pulmon-
ologist, who has written articles on the health con-
sequences of smoking, is qualified to testify about 
the health consequences of smoking, the addic-
tive effects of nicotine, and that a cigarette designed 
without nicotine would be healthier than a cigarette 
with nicotine. Id.
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•	 Depending	upon	the	“specific	content	of	his	actual	
proposed testimony at trial” an internist and pulm-
onologist may or may not be qualified to testify as to 
consumers’ awareness of the harms of smoking. Id. 
at 1314.

•	 A	treating	rehabilitation	therapist	who	was	involved	
in the diagnosis and treatment of PVD may testify as 
to the diagnosis and causes of PVD. Id.

•	 A	psychologist	and	pharmacologist	is	qualified	to	
testify about the causes of PVD and that Plaintiff’s 
PVD was caused by smoking cigarettes where he is 
qualified to testify as to the effects of nicotine due to 
his education in pharmacology, has written articles 
on the biological effects of smoking, and has taught 
medical students and physicians about the same. Id. 
at 1315–16.

•	 A	vascular	surgeon	is	qualified	to	testify	that	smok-
ing causes PVD and Plaintiff’s PVD was caused by 
smoking. Id. at 1316–17.

Alexander v. Smith & Nephew P.L.C.
98 F. Supp. 2d 1310 (N.D. Okla. 2000)

Factual Summary
Plaintiff sued the manufacturer of a spinal rod sys-
tem and alleged that it caused injuries to her back. On 
remand from In re Orthopedic Bone Screw Prods. Liab. 
Litig., Defendant moved to disqualify Plaintiff’s prof-
fered expert on the grounds that he lacked the spe-
cific expertise to qualify as an expert in the areas of 
causation and the effects of the product. The witness 
was a medical doctor, licensed in family medicine 
and experienced in workers’ compensation indepen-
dent medical examinations, who had examined more 
than 2,500 patients who had undergone the implanta-
tion or explantation of pedical screw devices, and had 
been Plaintiff’s workers’ compensation physician. He 
nonetheless was found to lack the specific expertise 
required for his proffered testimony.

Key Language
•	 The	witness’s	“experience	certainly	qualifies	him	to	

provide the opinion that [Plaintiff] should consult a 
specialist in order to determine the source and best 
treatment for her continued back pain. [However, he] 
lacks experience or training in orthopedics, spinal 
surgery, spinal fusion with instrumentation, neurol-
ogy, or other areas related to the specialized opinions 
he has offered in this case.” Alexander, 98 F. Supp. 2d 
at 1315.

•	 “The	simple	possession	of	a	medical	degree	is	insuffi-
cient to qualify a physician to testify as to the advan-

tages of a spinal fixation device, the medial cause of 
spine- related ailments, or the mechanical function-
ing of an orthopedic implantation device.” Id.

•	 “A	blanket	qualification	for	all	physicians	to	testify	
as to anything medically- related would contravene 
the Court’s gate- keeping responsibilities.” Id.

Eleventh Circuit

Hendrix ex rel. G.P. v. Evenflo Co., Inc.
609 F.3d 1183 (11th Cir. 2010)

Factual Summary
The parent and guardian of a minor brought a prod-
uct liability action against the manufacturer of an al-
legedly defective infant car seat that failed to protect a 
newborn child in a car accident. The accident purport-
edly resulted in head and spinal cord injuries leading to 
Autism Spectrum Disorder (ASD) and syringomyelia. 
Plaintiff sought to introduce medical expert testimony 
that the child’s injuries sustained in the accident caused 
him to develop ASD and syringomyelia. The defendant 
manufacturer moved to exclude this testimony, citing 
as one basis for exclusion the fact that there was no sci-
entifically reliable basis for the experts’ opinions. The 
district court granted Defendant’s motion to exclude 
evidence regarding the cause of the child’s ASD, reason-
ing that the doctors’ methods failed under Daubert; the 
court ruled it would permit expert testimony regarding 
the cause of the child’s alleged syringomyelia.

The appellate court affirmed and held thatthe reli-
ability of expert testimony regarding causation of each 
of the minor child’s neurologic impairments did not 
have to be assessed. Plaintiff’s medical expert’s opin-
ion, which had been based on a differential etiology 
analysis, was not admissible due to failure to establish 
general causation. The child’s treating physician’s dif-
ferential etiology opinion was not admissible for lack 
of a general causal link between the traumatic brain 
injury and ASD.

Key Language
•	 “A	reliable	differential	etiology	analysis	is	performed	

in two steps. First, the expert must compile a ‘com-
prehensive list of hypotheses that might explain the 
set of salient clinical findings under consideration.’… 
With regard to the first step, the district court must 
ensure that, for each possible cause the expert ‘rules 
in’ at the first stage at analysis, the expert’s opinion 
on general causation is ‘derived from scientifically 
valid methodology.’” Hendrix, 609 F.3d at 1195.
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•	 “[I]n	McClain, we explained that the ‘post hoc ergo 
propter hoc fallacy assumes causality from tempo-
ral sequence…. It is called a fallacy because it makes 
an assumption based on the false interference that 
a temporal relationship proves a causal relation-
ship.’ Thus, a mere temporal relationship between an 
event and a patient’s disease or symptoms does not 
allow an expert to place that event on a list of possi-
ble causes of the disease or symptoms.” 609 F.3d at 
1197 (citing McClain v. Metabolife Int’l, Inc., 401 F.3d 
1233, 1243 (11th Cir. 2005)).

•	 “We	hold	that	the	district	court	reasonably	concluded	
that none of the literature supported the reliability of 
Dr. Hoffman’s proffered physiological process, and 
that none of the literature supported Dr. Hoffman’s 
opinion that a traumatic brain injury like [the child’s] 
could have caused or contributed to the development 
of ASD. Thus, we conclude that the district court was 
reasonable in determining that the literature overall 
does not provide the necessary support for Dr. Hoff-
man’s opinions to render those opinions admissible 
under Daubert.” 609 F.3d at 1199.

McClain v. Metabolife Int’l, Inc.
401 F.3d 1233 (11th Cir. 2005)

Factual Summary
Plaintiffs claimed that an herbal weight-loss supple-
ment containing ephedrine and caffeine caused three 
people to suffer from ischemic stokes and one to have 
a heart attack. The district court stated that it lacked 
sufficient knowledge on the scientific subject mat-
ter and that without competing testimony produced 
by the Defendants, it could not exclude the Plaintiffs’ 
expert testimony. Defendants appealed the district 
court’s decision on the grounds that it abused its dis-
cretion when it admitted Plaintiffs’ expert testimony. 
The appellate court assessed the expert’s opinions 
regarding general and specific causation, discussed 
the importance of the dose- response relationship in 
toxic tort cases, and held that the district court erred 
in admitting Plaintiffs’ expert testimony. Experts: Dr. 
O’Donnell, Pharm. D. (pharmacy, pharmacology, & 
nutrition), Dr. Hashim Hakim (neurology).

Key Language
•	 “[O’Donnell]	draws	speculative	conclusions	about	

Metabolife’s toxicity from questionable principles of 
pharmacology, while at the same time, neglecting 
the hallmark of the science of toxic torts—the dose- 
response relationship.” McClain, 401 F.3d at 1240.

•	 “In	short,	O’Donnell	does	not	support	his	opinions	
with sufficient data or reliable principles, as iden-
tified by the Daubert rubric, and fails to follow the 
basic methodology that experts should follow in 
toxic tort cases.” Id.

•	 “The	article	entitled	‘Scientific	Judgment	and	Toxic	
Torts—A Primer in Toxicology for Judges and Law-
yers’ by Dr. David Eaton provides valuable insight for 
understanding how to assess Daubert issues in these 
cases…. In his article Eaton describes some key prin-
ciples of toxicology that a court should consider in 
‘any attempt to establish whether a chemical expo-
sure was causally related to a specific adverse effect 
or disease in an individual.’ Foremost among these 
principles is the dose- response relationship. Dr. 
Eaton explains that ‘the relationship between dose 
and effect (dose- response relationship) is the hall-
mark of basic toxicology.’” Id. at 1242 (internal cita-
tions omitted).

Allison v. McGhan Med. Corp.
184 F.3d 1300 (11th Cir. 1999)

Factual Summary
Plaintiff sued the manufacturer of her breast implants, 
alleging that they had caused her injury. Defendant 
moved to disqualify Plaintiff’s three experts offered on 
causation and the district court granted the motion, 
finding two of the experts used unreliable methodol-
ogy and one failed to state his opinion with the requi-
site degree of certainty. Although the circuit court did 
not analyze the qualifications of the expert witnesses, 
it did comment on how stringently it would apply the 
rules of admissibility of evidence in assessing whether 
to permit expert testimony.

Key Language
•	 “While	[Plaintiff]	argues	that	the	thrust	of	the	Rules	

and of the Eleventh Circuit has been for liberal 
admissibility of evidence, she fails to appreciate the 
tempering	qualities	of	Rules	403,	702	and	703	under	
Daubert and the fact that this Circuit has been twice 
overruled on Daubert decisions in precedent set-
ting Supreme Court decisions in Joiner and Kumho 
Tire, both of which imposed stricter admissibil-
ity standards than the Eleventh Circuit had deemed 
appropriate. Joiner, 522 U.S. 136, 118 S. Ct. 512, 139 
L. Ed. 2d 508; Kumho Tire Co. v. Carmichael, 526 
U.S. 137, 119 S. Ct. 1167, 143 L. Ed. 2d 238 (1999).” 
Allison, 184 F.3d at 1312.
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Siharath v. Sandoz Pharms. Corp.
131 F. Supp. 2d 1347 (N.D. Ga. 2001)

Factual Summary
Plaintiffs sued the manufacturer of a durg, alleging that 
the product caused them to experience severe side ef-
fects, of which they had not been warned. Defendants 
contended that three of Plaintiffs’ expert witnesses were 
not qualified to express opinions regarding the causes 
of Plaintiffs’ conditions. Although the cases were not 
consolidated, the issues and evidence regarding the ad-
missibility of expert testimony were identical and the 
court addressed them in a single order. Cataloguing 
the expert’s impressive credentials, the court concluded 
that each expert was qualified to testify as to causation.

Key Language
•	 Under	Federal	Rule	of	Evidence	702,	expert	testi-

mony may only be admitted if “the expert is compe-
tent and qualified to testify regarding the matters he 
intends to address.” Siharath, 131 F. Supp. 2d at 1351.

•	 One	expert	considered	himself	to	be	an	“adverse	
drug reaction scientist, [a discipline for which] no 
board certification exists.” Id. at 1354.

•	 “The	fact	that	[a	witness]	has	chosen	to	spend	his	
professional life in the world of public policy and 
academics instead of clinical practice in no way 
reduces his expertise in the field of adverse drug 
reaction science.” Id.

District of Columbia Circuit

United States v. Day
524 F.3d 1361 (D.C. Cir. 2008)

Factual Summary
Defendant was indicted on multiple counts of mail 
fraud, wire fraud, and theft/embezzlement in violation 
of federal and District of Columbia law. He was charged 
with stealing more than $1.5 million by defrauding var-
ious employee benefit plans and one charity after he was 
retained by these institutions as an insurance broker. 
Defendant claimed that he lacked the requisite mens rea, 
because physical and emotional damage to his body and 
brain had rendered him unable to form the intent to de-
fraud or deceive. He proffered expert testimony to sup-
port this defense. Defendant contended the depression 
that followed his business and domestic partner’s death, 
coupled with business reverses and severe physical and 
emotional damage to his body and brain associated with 
the depression, vascular dementia, and three strokes 
in 1996, 1999 and 2001, left him sufficiently impaired 

that he lacked the mens rea to form the specific intent to 
commit the crimes he was charged with committing.

Following full Daubert hearings, the district court 
excluded Defendant’s experts’ testimony. Following a 
jury trial, Defendant was found guilty on numerous 
counts of mail fraud, wire fraud, theft, and embezzle-
ment. Defendant appealed, challenging, inter alia, the 
exclusion of expert testimony relating to his mental 
state. The D.C. Circuit rejected Defendant’s appeals and 
upheld the district court’s decisions to exclude the dis-
puted expert testimony. The circuit court held that the 
conclusions reached by the experts were not based on 
any reliable predicate findings or information.

Key Language
•	 Scientific	testimony	is	reliable	if	it	is	based	on	‘scien-

tific… knowledge.’ The adjective ‘scientific’ implies 
a grounding in the methods and procedures of sci-
ence. Similarly, the word ‘knowledge‘ connotes more 
than subjective belief or unsupported speculation. 
In short, “proposed testimony must be supported by 
appropriate validation—i.e., ‘good grounds,’ based 
on what is known.” Day, 524 F.3d at 1368 (internal 
citations omitted).

•	 Daubert does not require that “judges become scien-
tific experts, much less evaluators of the persuasive-
ness of an expert’s conclusion.” Day, 524 F.3d at 1368 
(quoting Ambrosini v. Labarraque, 101 F.3d 129, 134 
(D.C.	Cir.	1996)).	However,	in	applying	FRE	702,	trial	
judges should focus on experts’ “principles and meth-
odology, not on the conclusions that they generate.” 
524 F.3d at 1368 (quoting Daubert, 509 U.S. at 595).

•	 [T]he	bases	underlying	Dr.	Garcia-	Rill’s	conclu-
sions were tenuous at best. The doctor’s report and 
findings were premised in large part on the idea 
that appellant suffered from “Major Depression“—
a conclusion that was not supported by appellant’s 
medical records nor established by the other two 
experts….	Dr.	Garcia-	Rill	was	unable	himself	to	
diagnose Day as having depression…. The trial judge 
thus	found	that	Dr.	Garcia-	Rill’s	testimony	was	gen-
erally unreliable, stating that “[t]here’s no predicate 
that’s reliable for his conclusions. They don’t exist in 
what he says he relies on…. He made basic mistakes 
in his report, [mistakes about] the kind of medica-
tion that Mr. Day was on, [his] refusal to consider 
[Day’s] past behavior in the outside world, the defini-
tion of the kind of depression it was. 524 F.3d at 1369 
(internal citations omitted).

•	 “[E]ven	if	the	experts	had	made	a	compelling	case	
that Day lacked the ability to form the intent to 
deceive as of 2004 [when the experts examined 
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Defendant], they were unable to say that Day lacked 
this ability in 1994, when the scheme first origi-
nated, or in 1999, when the earliest fraud specifically 
alleged in the indictment began.” 524 F.3d at 1370.

United States v. Simmons
431 F. Supp. 2d 38 (D. D.C. 2006)

Factual Summary
Defendants were tried on a number of charges, includ-
ing	RICO	violations	and	narcotics	conspiracies.	They	
filed a number of motions including motions seeking a 
judgment of acquittal, a new trial, or other relief. One 
Defendant, McGill, moved for a new trial because the 
court refused to admit the testimony of his voice iden-
tification expert. The court denied McGill’s motion, 
agreeing with the government that McGill delayed 
notifying the government of the proposed testimony, 

that the scientific basis for the testimony was uncer-
tain, and that, at most, the initial refusal resulted in 
harmless error. Expert: Dr. Payne (voice identification).

Key Language
•	 “He	failed	to	demonstrate	that	the	proffered	expert’s	

field involves reliable principles and methods, as 
required	by	Rule	702.	Neither	the	expert’s	report	nor	
either of Defendant McGill’s motions in limine dem-
onstrated that Dr. Payne’s proposed testimony would 
be based on scientific knowledge, rather than spec-
ulation. As such, this Court found that the princi-
ples and methods of her analysis were not shown to 
be of a kind that had been or could be reviewed for 
reliability, by this Court or others. Other courts have 
reached the same conclusion regarding the admissi-
bility of voice identification by spectrography.” 431 
F. Supp. 2d at 75 (internal citations omitted).
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