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Chapter 11

Using Depositions in 
Court Proceedings
Federal Rule of Civil Procedure 32

By Andrew D. DeSimone and Kierston J. Eastham

R ule 32 stands for the proposition that testimony by deposition is less 
desirable than in-court testimony. Deposition testimony should only 

be used as a substitute if the witness is unavailable to testify.1 Strategically, 
that is not always the case. For example, deposition testimony may be used 
to impeach a witness, or to introduce former deposition testimony of an 
expert witness.2 Consider the following hypothetical: Plaintiff discloses as a 
witness an expert located in Colorado, and the trial is set to be held in Iowa. 
In her initial disclosure, the expert included several criticisms of Defendant 
physician’s conduct, but in her deposition, she only mentions one. Defendant 
counsel has two options. He can either hope that the expert is called during 
the Plaintiff’s case in chief, or read her deposition into the record at trial 
under Rule 32 because she lives more than 100 miles from the place of hear-

 1 See Fed. R. Civ. P. 32(a)(4)(E). A showing of unavailability is not required if a 
party seeks to admit the deposition testimony of a party- deponent, or it is a 
deposition of an adversary’s agent. 7 James Wm. Moore et al., Moore’s Federal 
Practice ¶¶32.21[1], 32.22[1] (3d ed. 2015).

 2 Fed. R. Civ. P. 32(a)(2).
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ing or trial.3 By doing the latter, Defendant is utilizing the rule in a strategic 
manner, rather than out of necessity.

To utilize all or part of a deposition at a hearing or trial, a party must 
satisfy the following conditions:

A. the party was present or represented at the taking of the deposition 
or had reasonable notice of it;

B. it is used to the extent it would be admissible under the Federal Rules 
of Evidence if the deponent were present and testifying; and

C. the use is allowed by Rule 32(a)(2) through (8).4

The first condition ensures an element of fairness in favor of the party 
against whom the deposition is offered. Although Rule 32 does not state 
what constitutes reasonable notice, if a party receives less than 14 days’ 
notice of a deposition and files a motion for a protective order, the deposi-
tion may not be used against that party.5 The second condition “eliminates 
technical hearsay objections… based on the deponent’s mere absence from 
court, rather than on the contents of his or her testimony.6 Finally, the third 
condition mandates that the deposition must fall within one of the following 
categories: the deponent is an adverse party, the deponent is unavailable, or 
the deposition is being used to impeach the witness.7 If a party fails to meet 
any one of the three above- described conditions, then use of the deposition 
testimony is impermissible at trial unless exceptional circumstances exist 
under Rule 32(a)(4)(E) or a hearsay exception applies.8 As gatekeepers, courts 

 3 See Fed. R. Civ. P. 32(a)(4).
 4 Fed. R. Civ. P. 32(a)(1); Fed. R. Civ. P. 32(a)(3) (“An adverse party may use for 

any purpose the deposition of a party or anyone who, when deposed, was the 
party’s officer, director, managing agent, or designee under Rule 30(b)(6) or 
31(a)(4).”).

 5 Fed. R. Civ. P. 32(a)(5)(A).
 6 Moore et al., supra note 2, ¶32.02[2][b].
 7 Id., ¶32.02[3]
 8 Id., ¶32.02[2][b].
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still have broad discretion in determining whether or not a deposition may 
be used at a hearing or at trial.9

Even if all of Rule 32(a)(1)’s conditions are satisfied, the court must still 
determine whether or not the statements are admissible under the Federal 
Rules of Evidence.10 Rule 32 sits at the intersection of the Federal Rules of 
Civil Procedure and the evidentiary rules; therefore both must be considered 
in arguing the admissibility of deposition testimony in a given case.11 That 
is, in order to properly apply Rule 32, the Federal Rules of Evidence must 
always be considered.

Technically, deposition testimony used in court proceedings consti-
tutes hearsay under FRE 80112 because it is an out of court statement offered 
for the truth of the matter asserted. However, Rule 32(a) serves as its own, 
independent exception to the hearsay rule.13 While Rule 32 does define some 
specific circumstances in which a deposition is admissible, most issues of 
admissibility are still left to the Federal Rules of Evidence.14 As such, even 
if a party fails to meet one of Rule 32(a)(1)’s conditions, the deposition testi-
mony may still be independently admissible under an evidentiary rule with-
out regard to the Federal Rules of Civil Procedure.15 In sum, if deposition 
testimony is admissible under Rule 32, a party must still consider whether 
or not the testimony is admissible under the Rules of Evidence. However, if 

 9 Id., ¶32-22.
 10 8A Charles Alan Wright et al., Federal Practice and Procedure §2142 (3d 

ed. 1998).
 11 See generally Fed. R. Civ. P. 32.
 12 (c) Hearsay. “Hearsay” means a statement that: (1) the declarant does not make 

while testifying at the current trial or hearing; and (2) a party offers in evidence 
to prove the truth of the matter asserted in the statement. Fed. R. Evid. 801.

 13 Wright et al., supra note 9, §2143.
 14 Id., §2142.
 15 See Fed. R. Evid. 801(d)(1)(A), 801(d)(2)(D), 804, 807. Deposition testimony 

meeting the requirements of Rule 32 may still be excluded on the basis of rele-
vancy, privilege, or competency. Moore et al., supra note 2, ¶32.02[4].



136   The Deposition Manual   Chapter 11: Using Depositions in Court Proceedings

the deposition testimony is independently admissible under the evidentiary 
rules, a party need not necessarily consider Rule 32.16

A party may use a deposition for purposes of impeachment of any 
witness.17 If the deposition of an unavailable witness is offered under Rule 
32, FRE 804(b)(1),18 or both, the deponent is a hearsay declarant that may 
be impeached by any party pursuant to Federal Rule of Evidence 806,19 
regardless of any cross- examination performed during the deposition.20 The 
impeachment evidence is not hearsay, as the evidence is not being used for 
its substance. Any party may impeach any witness through the use of depo-
sition testimony, including a party’s own witness under Federal Rule of Evi-
dence 607.21 If deposition testimony is admitted for impeachment purposes 
and is considered “extrinsic evidence of a prior inconsistent statement,” the 
party offering the deposition testimony must afford the witness an opportu-

 16 See Moore et al., supra note 2, ¶32.02[2][b].
 17 Fed. R. Civ. P. 32(a)(2).
 18 (b) The Exceptions. The following are not excluded by the rule against hearsay 

if the declarant is unavailable as a witness: (1) Former Testimony. Testimony 
that: (A) was given as a witness at a trial, hearing, or lawful deposition, 
whether given during the current proceeding or a different one; and (B) is 
now offered against a party who had—or, in a civil case, whose predecessor 
in interest had—an opportunity and similar motive to develop it by direct, 
cross-, or redirect examination. Fed. R. Evid. 804(b)(1).

 19 When a hearsay statement—or a statement described in Rule 801(d)(2)(C), 
(D), or (E)—has been admitted in evidence, the declarant’s credibility may be 
attacked, and then supported, by any evidence that would be admissible for 
those purposes if the declarant had testified as a witness. The court may admit 
evidence of the declarant’s inconsistent statement or conduct, regardless of 
when it occurred or whether the declarant had an opportunity to explain 
or deny it. If the party against whom the statement was admitted calls the 
declarant as a witness, the party may examine the declarant on the statement 
as if on cross-examination. Fed. R. Evid. 806.

 20 David Sonenshein, Impeaching the Hearsay Declarant, 74 Temp. L. Rev. 163, 
169–70 (2001).

 21 Moore et al., supra note 2, ¶32.20.
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nity to explain or deny the statement before the testimony may be admitted 
pursuant to Federal Rule of Evidence 613.22

Due to the sheer length of many depositions, counsel oftentimes will 
offer only portions of the deposition testimony—or even video snippets—
into evidence. “[T]he better practice is for counsel not to offer an entire 
deposition indiscriminately but to read only those parts of a deposition that 
he or she desires to be considered in evidence.”23 Unfortunately, this practice 
creates the risk of misinterpretation by the jury. In order to remedy such a 
situation, Rule 32 also includes its own “rule of completeness,”24 which states 
that “[i]f a party offers in evidence only part of a deposition, an adverse 
party may require the offeror to introduce other parts that in fairness should 
be considered with the part introduced….”25 This request must be made in a 
timely fashion by opposing counsel.26

Unavailability of a Witness
Any party may use the deposition of any witness for any purpose if the wit-
ness is unavailable. A witness is deemed to be unavailable under Rule 32 if:

A. the witness is dead;

B. the witness is more than 100 miles from the place of hearing or trial 
or is outside the United States, unless it appears that the witness’s 
absence was procured by the party offering the deposition;

C. the witness cannot attend or testify because of age, illness, infirmity, 
or imprisonment;

D. the party offering the deposition could not procure the witness’s 
attendance by subpoena; or

 22 Id. 
 23 Wright et al., supra note 9, §2148.
 24 See Fed. R. Evid. 106.
 25 Fed. R. Civ. P. 32(a)(6).
 26 Wright et al., supra note 9, §2148.
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E. on motion and notice, exceptional circumstances make it desirable—
in the interest of justice and with due regard to the importance of live 
testimony in open court—to permit the deposition to be used.27

The deposition of a decedent, the most clear cut instance of unavailabil-
ity, can be used by any party for any purpose if the foundational require-
ments of Rule 32(a)(1) are met. If the deposition was taken in a different 
action, the proponent must show that the past and present actions involved 
the same subject matter and parties, or must show that the deposition testi-
mony is independently admissible under an evidentiary rule.28

Under subpart (B), the offeror may satisfy its burden of proving that 
the deponent lives more than one hundred miles away29 from the hearing or 
trial by providing a “reliable explanation of the deponent’s location, and is 
not required to make an evidentiary showing of unavailability.”30 The offeror 
fails to meet its burden if it makes no effort to offer some sort of explanation 
to the court.31 However, if a witness will actually be present at trial, despite 
living more than 100 miles from the court, he or she will be considered to 
be “available” even though at the time of the trial or hearing the witness is 
located at a greater distance than one hundred miles. In that situation, depo-
sition testimony cannot be used.32

Pursuant to subpart (C), age, illness, infirmary, or imprisonment must 
actually impede the witness’s ability to testify. A ninety-five year old with 

 27 Fed. R. Civ. P. 32(a)(4).
 28 Moore et al., supra note 2, ¶32.24[1].
 29 See SCM Corp. v. Xerox Corp., 77 F.R.D. 16, 18 (D. Conn. 1977) (“[A] reason-

able construction of Rule 32(a)(3)(B)… is to prohibit deposition use at trial 
if the witness can be readily shown, without significant dispute, to be at a 
location within 100 miles of the courthouse when the deposition is offered, 
or at a time during the proponent’s case when a trial subpoena could have 
been served.”).

 30 Id., ¶32.24[1].
 31 Id., ¶32.24[2].
 32 See Mazloum v. D.C. Metro. Police Dep’t, 248 F.R.D. 725, 727 (D. D.C. 2008).
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the ability to testify will be expected to do so.33 If a witness is unreachable by 
subpoena due to evasion or otherwise, that witness’s deposition may be used 
under subpart (D), but the offeror must have used reasonable diligence in 
attempting to secure the witness’s attendance.34 A party may show reason-
able diligence by simply offering an affidavit to the court that explains the 
party’s efforts.35

Under (E), however, exceptional circumstances can serve as an alterna-
tive to unavailability, and permit admission of the deposition testimony if 
doing so serves the interest of justice.36 Such use may only be upon motion 
and notice, in contrast to the other subsections of Rule 32(a)(4).37 “How 
exceptional the circumstances must be under Rule 32(a)(3)(E) is indicated by 
its companion provisions. These authorize use of a deposition in lieu of live 
testimony only when the witness is shown to be unavailable or unable to tes-
tify because he is dead; at a great distance; aged, ill, infirm, or imprisoned; 
or unprocurable through a subpoena.”38 The “exceptional circumstances” 
must constitute a reason the witness cannot appear, “not merely serious 
prejudice that would result if the court did not admit the deposition testi-
mony,” such as great expense or a busy schedule that would make attending 
a trial or hearing difficult.39

In Rubel v. Eli Lilly & Co.,40 a federal district court found “exceptional 
circumstances” to merit use of a physician’s deposition at trial when he 
practiced in a group of four physicians and was handling the entire prac-

 33 See Fed. R. Civ. P. 32(a)(4)(C).
 34 See Thomas v. Cook County Sheriff’s Dep’t, 604 F.3d 293, 308 (7th Cir. 2009).
 35 See In re Ashley, 903 F.2d 599, 603 (9th Cir. 1990).
 36 See Fed. R. Civ. P. 32(a)(4)(E).
 37 Id. 
 38 Allgeier v. United States, 909 F.2d 869, 876 (6th Cir. 1990).
 39 Angelo v. Armstrong World Indus., Inc., 11 F.3d 957, 963–64 (10th Cir. 1993).
 40 160 F.R.D. 28 (S.D. N.Y. 1995).
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tice alone.41 Cost can also play a role as evidenced by Borchardt v. United 
States,42 where the Court reasoned that “the cost of presenting Dr. Konkel’s 
live testimony would be at least $1,000 to $1,250 and… the cost of presenting 
testimony via deposition would be $375.”43 The Court allowed the use of the 
physician’s deposition testimony because “there is no need to insist upon 
live testimony when the credibility of the witness is not in question.”44 A 
witness’s refusal to appear standing alone does not constitute “exceptional 
circumstances,”45 nor does the fact that commercial equipment to which tes-
timony relates cannot be brought into the courtroom.46

Once a witness’s unavailability is shown, the burden shifts to the other 
party to prove availability.47 Even if a witness is shown to be unavailable, the 
deposition evidence could still be suppressed for a lack of opportunity to 
cross- examine, amounting to a denial of the party’s right to due process. The 
court must weigh any prejudice to the objecting party in such a case.48

Use of Deposition Against a Party
Any party may use a deposition against a party so long as the conditions 
found within Rule 32(a) are satisfied, and the deposition is admissible under 
the Federal Rules of Evidence.49 An adverse party as contemplated by Rule 

 41 Id. at 29. Within a span of two weeks, one of his colleagues retired for physical 
reasons, and a second left on maternity leave.

 42 133 F.R.D. 547 (E.D. Wis. 1991).
 43 Id. 
 44 Id. at 548.
 45 Angelo, 11 F.3d at 963.
 46 Congoleum Indus., Inc. v. Armstrong Cork Co., 319 F. Supp. 714, 716 

(E.D. Pa. 1970).
 47 Moore et al., supra note 2, ¶32.22[3].
 48 Id., ¶32.22[4].
 49 See Fed. R. Civ. P. 32(a)(1); see also Moore et al., supra note 2, ¶32.04 (“A depo-

sition may be used without regard to which party noticed the deposition.”).
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32 is a “party whose interest in the case is adverse to that of another party, 
even though the parties may be aligned as co-parties.”50

A party may also utilize the deposition of “an officer, director, or man-
aging agent of a public or private corporation, partnership, association, or 
governmental agency if the corporation or other organization is a party to 
the action.”51 The deponent must have served in that capacity at the time of 
the deposition; otherwise, the deposition testimony may not be used.52 The 
deposition of a regular corporate employee may only be used for impeach-
ment purposes under the rule, notwithstanding FRE 801(d)(2)(C).53

A deposition may not be used against a party that received less than 14 
days’ notice of the deposition and moved for a protective order under Rule 26, 
unless the motion was denied before the deposition was taken.54 The notice re-
quirement would likely bar the use of a deposition against a person not a party 
at the time the deposition was taken, unless the party was the deponent.55

A party may use a deposition taken in an earlier action if the deposi-
tion involves the same subject matter and is between the same parties to 
the current action, or their representatives or successors in interest. The 
test is whether the former testimony was “given upon such an issue that the 
party- opponent in that case had the same interest and motive in his cross- 

 50 Id., ¶32.21[1].
 51 See Wright et al., supra note 9, §2145; see also Fed. R. Evid. 801(d)(2)(D). 

Courts have considered the following factors in determining whether a person 
is a “managing agent” under Rule (a)(3): “(1) whether the agent’s interests are 
identified with those of the principal; (2) the nature and extent of the agent’s 
functions; (3) the extent of the agent’s power to exercise judgment and dis-
cretion; and (4) whether any person or persons higher in authority than the 
deponent were in charge of the particular matter or possessed all of the neces-
sary information.” Moore et al., supra note 2, ¶32.21[2][a].

 52 Id., ¶32.21[2][b].
 53 Wright et al., supra note 9, §2145.
 54 See Fed. R. Civ. P. 32(a)(5)(A); see also Wright et al., supra note 9, §2142.
 55 Moore et al., supra note 2, ¶32.04.



142   The Deposition Manual   Chapter 11: Using Depositions in Court Proceedings

examination that the present opponent now has.”56 In Chevron, Chevron 
moved in limine for a determination that the criteria under Rule 32 were 
satisfied with respect to twenty-five different depositions.57 Defendants 
objected, and asserted that Chevron’s motion “fails to satisfy either of the 
same-parties or same- subject tests” of Rule 32(a)(8).58 The Court disagreed, 
and reasoned that the positions of the defendants were and had been 
substantially identical, and the incentives and motives to cross- examine 
witnesses during the depositions were identical.59 Therefore, Rule 32 was sat-
isfied as to the depositions in question.60

The previous deposition may also be used to the extent that such use is 
permissible under the Federal Rules of Evidence.61 While Rule 32(a)(8)62 and 
FRE 804(b)(1) will often lead to the same conclusion concerning admissibil-
ity of a prior deposition, either method of admissibility is sufficient. Counsel 
need not satisfy both rules in order to admit an earlier deposition.63 Rule 32 
does not require that the deposition in question be taken for the purpose of 
use at trial; it may include those depositions that were taken solely for pur-
poses of discovery.64

 56 Wright et al., supra note 9, §2150; see Chevron Corp. v. Donzinger, 2013 U.S. 
Dist. Lexis 46381, *4 (S.D. N.Y. Mar. 26, 2013).

 57 Chevron, 2013 U.S. Dist. Lexis 46381, at *4.
 58 Id. at *5.
 59 Id. at *11.
 60 Id. at *13.
 61 Fed. R. Civ. P. 32(a)(8).
 62 (8) Deposition Taken in an Earlier Action. A deposition lawfully taken and, 

if required, filed in any federal- or state-court action may be used in a later 
action involving the same subject matter between the same parties, or their 
representatives or successors in interest, to the same extent as if taken in the 
later action. A deposition previously taken may also be used as allowed by the 
Federal Rules of Evidence. Fed. R. Civ. P. 32(a)(8).

 63 Wright et al., supra note 9, §2150.
 64 Moore et al., supra note 2, ¶32.02[5].
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Use of Video Depositions
In 1993, Rule 32 was amended to include subdivision (c), which contem-
plates the opportunity for video and audio recordings of depositions. While 
depositions recorded by nonstenographic means are permitted, a party must 
still comply with subdivision (c), which states:

(c) Form of Presentation. Unless the court orders otherwise, a party 
must provide a transcript of any deposition testimony the party 
offers, but may provide the court with the testimony in nontran-
script form as well. On any party’s request, deposition testimony 
offered in a jury trial for any purpose other than impeachment 
must be presented in nontranscript form, if available, unless the 
court for good cause orders otherwise.65

The subdivision essentially allows parties to choose between forms of 
presentation of deposition testimony. Although courts now recognize that 
video depositions are a better alternative than reading a transcript, federal 
courts still prefer live testimony of witnesses.66 A party may still request that 
a stenographic version of a deposition be used, and the court may so order 
for good cause.67 Once the videotaped deposition is admitted, it is usable 
in the same degree and for the same purposes as a transcript, including on 
direct and cross- examination, impeachment, or rehabilitation.68 In partic-
ularly complex cases, it might assist the jury if the videotaped deposition is 
edited and combined according to subject matter into a single presentation, 
in accordance with the discretion of the trial judge.69

Rule 32(d)(4) could create unique issues in connection with the use of 
videotaped depositions at trial. The subsection states:

 65 Fed. R. Civ. P. 32(c).
 66 Wright et al., supra note 9, §2152.
 67 Fed. R. Civ. P. 32(a)(8).
 68 Moore et al., supra note 2, ¶32.65[1].
 69 See Manual for Complex Litigation §12.333 (4th ed. 2004).
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(4) To Completing and Returning the Deposition. An objection to 
how the officer transcribed the testimony—or prepared, signed, 
certified, sealed, endorsed, sent, or otherwise dealt with the depo-
sition—is waived unless a motion to suppress is made promptly 
after the error or irregularity becomes known or, with reasonable 
diligence, could have been known.

This provision could affect the timing of objections to the use of vid-
eotaped depositions, as the defect might not be discovered in a timely 
fashion.70 As such, “all concerns about the staging or production techniques 
being employed at the deposition such as unwarranted close-ups of anxious 
hand gestures should be stated on the record to avoid any claim that any 
objections have been waived.”71 In order to help prevent such objections 
in the first place, monitors should be placed so that the testimony may be 
easily seen and heard.72 Parties who fail to exercise their right to view the 
videotape within a reasonable time waive their right to object to the manner 
of transcription under the rule, due to their failure to exercise “reasonable 
diligence.”73

For all potential objections under Rule 32, it is difficult to draw a line 
between those objections that have been waived (and those that have not). 
Counsel should therefore err on the side of caution, and utilize objections 
strategically or run the risk of waiver.74 It should be noted, however, that 
under Rule 32(b), “other objections can, even without the so-called “usual 
stipulation” preserving objections, be raised for the first time at trial and 
therefore should be kept to a minimum during a deposition.”75

 70 See Wright et al., supra note 9, §2157.
 71 Susan J. Drucker, Videotaped Depositions: The Media Perspective, N.Y. St. B.J., 

November 1988, at 38, 39.
 72 Moore et al., supra note 2, ¶32.65[2].
 73 Moore et al., supra note 2, ¶32.47.
 74 Sandra F. Gavin, Playing by the Rules: Strategies for Defending Depositions, 

1999 L. Rev. Mich. St. U. Det. C.L. 645, 672 (1999).
 75 Id. at 675.
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Objections to the Taking of the Deposition
Rule 32(d)(3) allows for objections to the taking of a deposition, and dis-
tinguishes between objections of substance and formal objections to the 
form of questions and conduct of the examination.76 Under subsection (A), 
objections to the competency of a witness or to the competence, relevance, 
or materiality of testimony are not waived by a failure to object before 
or during the deposition, unless the ground is one that might have been 
removed if presented at that time.77 Subsection (B) deals with objections 
to an error or an irregularity at an oral examination. Such an objection is 
waived if it relates to the manner of taking the deposition, the form of a 
question or answer, the oath or affirmation, a party’s conduct, or other mat-
ters that might have been corrected at that time, and it is not timely made 
during the deposition. This would include leading questions, the form of 
expert testimony, and similar errors.78 Under subsection (C), “[a]n objection 
to the form of a written question under Rule 31 is waived if not served in 
writing on the party submitting the question within the time for serving 
responsive questions or, if the question is a recross- question, within 7 days 
after being served with it.” Objections must be stated “concisely in a nonar-
gumentative and nonsuggestive manner.”79

When using videotaped depositions, counsel should consider Rule 
32(d)(4), which relates to errors and irregularities in the matter in which 
the testimony is transcribed or the deposition is completed. “A videotaped 
deposition is objectionable if it improperly distorts the demeanor of depo-
nents or attorneys through camera and sound- recording techniques.”80 Such 
defects are waived unless counsel files a motion to suppress with reasonable 
promptness after the defect is, or with due diligence might have been, ascer-

 76 Wright et al., supra note 9, §2156; Fed. R. Civ. P. 32(d).
 77 Id. 
 78 Id. 
 79 Fed. R. Civ. P. 30(c)(2).
 80 Moore et al., supra note 2, ¶32.47.
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tained.81 If counsel chooses to not view the recording and a defect does not 
become apparent until the deposition is presented at trial, the right to object 
to the manner of transcription could still have been waived, as counsel failed 
to exercise “reasonable diligence” to ascertain the defect within a reasonable 
time.82 Therefore, counsel should object as soon as possible in order to pre-
vent any waiver.

Conclusion
In order for a deposition to be used at a hearing or at trial, the conditions 
of Rule 32(a) must be satisfied, and the testimony must be introduced into 
evidence. Therefore, counsel should always reference Rule 32 along with 
the pertinent evidence rule(s) in order to “cover the bases” for purposes of 
admissibility.83 Deposition testimony could be admissible at a trial or hear-
ing under one set of rules, or both, or neither, thus counsel should be both 
careful and thoughtful in crafting arguments to ensure a witness’s testimony 
is admitted.

AUTHORS

Andrew DeSimone | Sturgill Turner Barker and Moloney PLLC | 859.255.8581 | 
adesimone@sturgillturner.com 

Kierston J. Eastham | University of Kentucky College of Law | kierston.
eastham@uky.edu

 81 Wright et al., supra note 9, §2157; Fed. R. Civ. P. 32(d)(4).
 82 See Bunch v. Bullard, 795 F.2d 384, 390-91 (5th Cir. 1986).
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