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Chapter 12

Impeachment with 
Deposition at Trial

By Natalie C. Schaefer

The general who wins the battle makes many calculations in his temple 
before the battle is fought. The general who loses makes but few calcu-
lations beforehand.—Sun Tzu

A rguably the single most effective means of attacking the testimony of 
an adverse witness is to show that his previous statements are in direct 

conflict with damaging testimony that he just gave at trial. James W. McEl-
haney, Impeachment through Prior Inconsistent Statements, 41 (3d ed. 1994). 
Impeachment is a very simple procedure to learn and, once mastered, will 
prove to be an effective means of cross- examining even the most “danger-
ous” witness at trial.

Done correctly, and with the right touch, impeachment can be devas-
tating at trial, damaging the credibility of adverse witnesses and, in some 
cases, opposing counsel as well. Yet impeachment gone wrong can be 
equally devastating to your case, damaging your credibility, and perhaps 
bolstering the witness’ credibility, and engendering sympathy for the wit-
ness. The keys to successful impeachment lie in sound preparation, proper 
understanding and execution of impeachment techniques, and perhaps most 
importantly, knowing when, and when not, to impeach.
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The Purpose of Impeachment
What is impeachment? “To call into question the veracity of a witness, by 
means of evidence adduced for such purpose, or the adducing of proof that a 
witness is unworthy of belief.” Black’s Law Dictionary (6th ed. 1990).

The purpose of impeachment is to show that the witness is lying about 
a material fact. When you impeach a witness with a prior inconsistent 
statement, you are doing so for one of two reasons, (a) you want to upset the 
witness’s credibility and/or (b) you want to introduce the prior inconsistent 
statement to the fact finder. Sometimes, no impeachment is the better course 
of action. For instance, if the witness says something for you at trial that is 
better than what was said in the deposition, do not impeach this testimony.

Importantly, impeachment is to show that a witness is intentionally 
trying to hurt your client’s case. Simply put, it is to demonstrate that the wit-
ness is, telling less than the truth, not that the witness is simply mistaken. 
Leave no room for evasion or argument by witnesses regarding inconsisten-
cies. Disaster results when in his haste the only thing the cross- examining 
attorney has accomplished is refreshing a witness’s obscure recollection, or 
cajoling the witness into an honest answer that has simply just slipped his 
mind. Ben B. Rubinowitz and Evan Torgan, Trial Advocacy, Impeachment 
with a Prior Inconsistent Statement, N.Y. L. J. (January 6, 2006).

Foundations for Impeachment

The Deposition

Winning a trial does not necessarily take place in the courtroom. The first step 
to successful impeachment is to secure a sound deposition of a witness. Depo-
sitions are used to develop evidence for trial, preserve testimony, and examine 
the witness’s character. One of the primary purposes for taking a deposition 
is to formalize a witness’s testimony under oath in order to limit the witness’s 
ability to testify differently later. Depositions must be taken with trial in mind.

For effective impeachment you must develop a clear deposition tran-
script and tie up loose ends. Use of a deposition at trial must be crystal clear: 
you want a clear and concise answer on the record. Clarity is essential for 
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impeachment: you need a simple question and a straight answer in the depo-
sition in case the witness testifies differently at trial. Attempts to use unclear 
deposition testimony to impeach a witness can backfire in front of a jury. It 
can appear that the attorney is trying to “trick” the witness or take deposi-
tion testimony out of context, damaging the attorney’s credibility while also 
building juror sympathy for the witness.

Set up impeachment in a deposition, but do not to execute it. Save your 
impeachment for trial. Allowing the witness to explain away conflicting evi-
dence during the deposition may only serve to eliminate the opportunity to 
impeach and discredit a witness during trial. By not calling attention to this 
impeaching evidence prior to trial, counsel denies the witness an opportu-
nity to adjust his or her testimony before trial.

It is also very important to develop background information about the 
witness in the deposition. Questions focused on a witness’s employment, 
education background, and criminal and litigation history are routine in 
depositions. You should obtain as much background on the witness as 
possible. Background details not only provide additional avenues for dis-
covery and information- gathering, but often evidence a witness’s bias, lack 
of knowledge on a particular issue, and other issues that can be used to 
impeach a witness at trial.

The success of a deposition can depend on how well an examiner under-
stands the character, personality and temperament of the witness. Such infor-
mation will enable a more natural and comfortable conversation between the 
examiner and the witness. Stuart A. Summit, Conducting the Oral Deposition, 
in The Litigation Manual 326 (John G. Koeltl, et al., eds., 1999).

Anyone who litigates “by the book” is familiar with the standard 
advice for defending depositions: limit the information given to the other 
side. Steven Lubet, Showing Your Hand: A Counter- Intuitive Strategy for 
Deposition Defense, 29 A.B.A.J. 2 (2003). After all, a deposition is a discov-
ery device used in preparation for trial. Information that may eventually 
become evidence is the oasis of a trial. Id. Whoever has the most informa-
tion is at a substantial advantage. Id. In any deposition, your main objective 
is to find out as much as you can and develop a clear transcript which will 
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serve you well at trial. Probe the “bad” as well as the “good” so you are not 
caught by surprise at trial (without knowing what the deponent will say, 
you cannot effectively cross- examine him on the stand). Elizabeth Leone, 
Questioning Technique: Getting the Most out of Your Deponent, http:// 

defendmyrightsnow.com/ wp- content/ uploads/ Questioning_ Techniques- 

91762- 1.pdf (last visited on July 8, 2015). In order to get the good, the bad 
and the ugly, you have to adopt a demeanor that will encourage a witness to 
talk. Id. It is usually best to adopt an open and friendly style. Remember as 
a general rule: a person that you make comfortable will open up; someone 
who is tense will clam up. Id.

Rules of Evidence Apply

The Advisory Committee Notes to Federal Rules of Evidence 32(a) make 
clear that the rules of evidence apply to depositions offered at trial as though 
the deponent was present and testifying at trial. This eliminates the possi-
bility of certain technical hearsay objections based not on the contents of 
deponent’s testimony, but on his absence from court.

Technical Knowledge

In order to produce an effective deposition you must have a comprehensive 
understanding of unfamiliar subject matters. Keep in mind the following 
list when preparing for your deposition.

• Have a thorough knowledge of case facts.

• Understand technical areas to be covered in deposition.

• Be familiar with the vernacular.

• Research any relevant treatises, publications, statutes, regulations, 
standards, and controlling case law pertinent to your case.

• Review any publications authored by the opposition’s expert.

• Be knowledgeable of other civil suits in which the deponent was a 
party or witness.

• Review the deponent’s criminal or disciplinary record.

• Research the deponent’s professional licenses.

http://defendmyrightsnow.com/wp-content/uploads/Questioning_Techniques-91762-1.pdf
http://defendmyrightsnow.com/wp-content/uploads/Questioning_Techniques-91762-1.pdf
http://defendmyrightsnow.com/wp-content/uploads/Questioning_Techniques-91762-1.pdf
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Mechanics of Impeachment by Deposition at Trial

Rules of Evidence and Civil Procedure

The Rules of Evidence allow an attorney to show that the witness’s story is 
inconsistent, that she says different things at different times, and is therefore 
not trustworthy. Fed. R. Evid. 613. If the attorney is going to submit the prior 
inconsistent statement of a non-party witness in evidence, that attorney 
must give the witness an opportunity to explain or deny the prior inconsis-
tent statement at some point in the trial. Id.

Subject to the general prerequisites to the use of depositions at trial or 
at a hearing, “[a]ny party may use a deposition to contradict or impeach 
the testimony given by the deponent as a witness, or for any other purpose 
allowed by the Federal Rules of Civil Procedure.” Fed. R. Civ. P. 32(a)(2).

Strategies for Impeachment

Prepare Your Deposition for Trial

Effective impeachment is organized, smooth, quick, and direct. Before trial 
identify the clear testimony from the deposition that is suitable for impeach-
ment. You must be able to access the impeaching testimony smoothly and 
quickly. Therefore, have a deposition reference for each question so that if 
the witness changes his or her testimony, you are immediately prepared 
to impeach the witness. Tailor your trial questions to the actual testimony 
from the deposition rather than formulate questions based on your interpre-
tation of the deposition. Impeachment is much more effective when there is 
little or no daylight between the question asked at trial and prior deposition 
testimony. You will lose credibility if your trial question does not match the 
alleged impeaching deposition testimony. This is especially true if opposing 
counsel or the judge points out that you are attempting to impeach using an 
improper question.

Dos and Don’ts

Do not “over- impeach.” If used properly, impeachment is very powerful. Do 
not minimize its effect. Use impeachment cautiously. During the trial while 
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leading up to impeachment, make sure the jury understands the importance 
of the impeached testimony and “why it matters.” Most importantly, do 
not attempt impeachment if success is only possible. If you are uncertain 
whether your attempt at impeachment will be successful, it likely will not 
be, so do not attempt it. Impeachment gone wrong can be very damaging to 
your case, and cost you credibility with the jury.

Emphasize the Impeachment

Set the stage. A jury should always know when you are going to impeach a 
witness. You want the jury to listen carefully and with a profound sense of 
justice. Credibility is crucial at trial. The steps to properly impeach a witness 
have been described as “Commit, Credit, and Confront.” Mary Kennedy, 
Memorandum regarding Impeaching with Prior Statements, (last visited on 
July 13, 2015) at http://www.fd.org/docs/ select- topics/ cross- examination/

skills/ impeaching- witnesses- with- prior- statements.pdf?sfvrsn=6.

Commit

To impeach someone properly using prior inconsistent testimony, you must 
initially lock in the witness’s present in-court testimony. Ben Rubinowitz, 
Trial Advocacy, Impeachment with Prior Inconsistent Statement, N.Y. L.J. 
(2006). Make sure that the witness has truly testified contrary to a prior state-
ment. Id. Oftentimes, lawyers try to impeach with statements that are not 
truly contradictory. This fatal mistake can look like a “cheap shot,” boosting 
sympathy for the witness and destroying the credibility of the lawyer in the 
jury’s eyes. Therefore, it is crucial that before you strike to impeach, make 
sure you have testimony that is directly contradictory to a prior statement.

Once you receive an answer that clearly contradicts prior testimony on a 
material issue, do not belabor the point. Once a witness has fully committed, 
it is time to impeach.

Credit

To approach impeachment with the intent to have a jury adopt the prior 
testimony as accurate, the first step is not to repeat the trial testimony 

http://www.fd.org/docs/select-topics/cross-examination/skills/impeaching-witnesses-with-prior-statements.pdf?sfvrsn=6
http://www.fd.org/docs/select-topics/cross-examination/skills/impeaching-witnesses-with-prior-statements.pdf?sfvrsn=6
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(i.e., the “bad stuff.”). Kennedy, Memorandum regarding Impeaching with 
Prior Statements, (last visited on July 13, 2015) at http://www.fd.org/docs/ 

select- topics/ cross- examination/ skills/ impeaching- witnesses- with- prior- 

statements.pdf?sfvrsn=6 at page 2. Instead, focus on showing the jury the 
significance of the prior statement and the circumstances under which it 
was given.

Most attorneys fail to spend enough time with this step. Create a sense 
of credibility and importance for the deposition testimony with a buildup 
through leading, foundational questions that will lead a fact finder to be 
intrigued by your effort. To do so, you can ask:

• We discussed this in your deposition, correct?

• In your deposition, I was there in your lawyer’s conference room?

• And your lawyer was there?

• And we had a court reporter?

• And he was recording everything you said?

• And you took an oath to tell the truth?

• Just like you swore to tell the truth today?

• And you did tell the truth then?

• And you had a chance to review the transcript after the deposition 
was over?

• And you didn’t make any changes did you?

When the jury understands the gravity of the deposition, including 
that an oath was taken, then the inconsistency in testimony becomes 
more significant.

Confront

Confront the witness with the prior inconsistent statement, then lay 
foundation showing the prior statement is reliable. Gary S. Gildin, Cross- 
Examination at Trial: Strategies for the Deposition, 35 Am. J. Trial Advoc. 
471, 474 (2012). Impeachment by prior inconsistent statements can show that 
neither the witness nor the party that had proffered the witness could be 

http://www.fd.org/docs/select-topics/cross-examination/skills/impeaching-witnesses-with-prior-statements.pdf?sfvrsn=6
http://www.fd.org/docs/select-topics/cross-examination/skills/impeaching-witnesses-with-prior-statements.pdf?sfvrsn=6
http://www.fd.org/docs/select-topics/cross-examination/skills/impeaching-witnesses-with-prior-statements.pdf?sfvrsn=6
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trusted. Let the inconsistent testimony speak for itself. If the inconsistency is 
clear, it will resonate with the jury. Do not use clichés or non sequitur by way 
of useless commenting. Do not bore the jury. Keep them engaged.

Keep in mind that most jurors identify with the witness not the law-
yer. When lawyers beat witnesses over the head with previous inconsistent 
statements, jurors may miss the point entirely. Even worse, what the lawyer 
believes is flawless cross- examination may appear to the jury as some law-
yer being mean and abusive to a witness who understandably had forgotten 
what happened years ago. However, when done correctly and nonoffensively, 
effective use of deposition at trial can be devastating.

When you confront the witness with the prior inconsistent statement, 
you will do so in one of two ways: (a) with the transcript or (b) with a video 
of the testimony. If using video, make sure you have the video cued up to the 
section in question. If you wait too long fiddling with the video or the equip-
ment, then your questioning will lose its rhythm and the impeachment’s 
impact will be significantly degraded.

If using the transcript, read the testimony aloud in court. Read the tes-
timony yourself; do not ask the witness to read it. After you have read the 
testimony, end with “I read that correctly, didn’t I?” This process keeps you 
in control of the impeachment at all times, including allowing you to control 
the pacing and emphasis of the prior testimony when it is read to the jury. 
The conventional wisdom is that if you let the witness read the transcript, 
the witness will de- emphasize what was said, either by reading it improp-
erly or reading it too rapidly. Once you are done, stop. You have impeached 
the witness. You have drawn the jury’s attention to the fact that the witness 
has given inconsistent testimony. Do not ask the witness why his or her 
testimony has changed. Asking further questions simply allows him/her an 
opportunity to explain the inconsistency.

Although once you have impeached a witness you should be careful 
not to allow the witness an opportunity to explain away the differences 
in his testimony, do not ignore opportunities to remind the jury through 
your questioning that the witness has given inconsistent testimony. Do not 
stop with the inconsistent impeachment. Follow up at every opportunity 
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without appearing to be overly bold. Cyclone Covey, Impeaching a  Witness—
Unconventional Approaches, (March 16, 2015) at http://www. agilelaw.

com/2015/03/ unconventional- impeachment/.

Practice Tip: There are times when you may not necessarily need a jury 
to adopt either the witness’s deposition or trial testimony. Instead, your 
impeachment goal may simply be to discredit a witness so he or she appears 
evasive or untrustworthy. If impeaching a witness’s credibility is your 
only goal, you may want to focus on having a witness commit to the trial 
testimony, and then commit to the deposition testimony without actually 
reviewing the testimony of either until after the witness commits to both. 
After that time, confront the witness with the inconsistency. For example, in 
a car accident, let’s assume a witness’s recollection of events is an important 
issue. The following is a simple example of this cross- examination technique 
for credibility purposes only. The example involves questions about the color 
of a car (even though the color of the car may not be important, the witness’s 
general recollection of events is important):

Q: You testified here at trial that you saw the accident?

Q: You saw the events leading up to the accident?

Q: You actually observed the car driving toward the light for some 
time before it got to the light?

Q: You observed the car that ran the red light?

Q: That car was in your clear line of sight?

Q: You had nothing obstructing your view?

Q: Several months ago you gave a deposition?

Q: It was closer in time to the accident than today?

Q: You were under oath?

Q: You agreed to tell the truth?

Q: You did tell the truth?

Q: During your deposition, like today, you explained that you saw 
the accident?

Q: During your deposition, like today, you explained that you saw 
the events leading up to the accident?

http://www.agilelaw.com/2015/03/unconventional-impeachment/
http://www.agilelaw.com/2015/03/unconventional-impeachment/
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Q: During your deposition, like today, you testified that you ob-
served the vehicle driving toward the light for quite some time?

Q: During your deposition, like today, you testified that you saw 
the car that ran the red light?

Q: During your deposition, like today, you testified that you had a 
clear line of sight?

Q: During your deposition, like today, you testified that nothing 
obstructed your view?

Q: Today you told the jury that car was red, correct?

Q: At your deposition, you said it was blue, correct? [Have the 
transcript ready immediately in case the witness denies any 
such testimony].

Q: Therefore, on two separate occasions while under oath, you have 
described the same vehicle as (1) red, and (2) blue?

Issues Unique to Expert Witnesses
A deposition is your chance to identify everything the opposing expert did 
and failed to do. The attorney should have the expert express his or her 
opinions and conclusions for the case and their basis. After the expert has 
identified his or her opinions and conclusions, the questioning attorney 
should always be sure to ask, “Are there any other opinions or conclusions 
that you have reached in this matter that you intend to testify to at time of 
trial?” Marks, Steps for Taking an Experts Deposition, http://www.lacba.org/

docs/ default- source/ lal- back- issues/ 2013- issues/ april- 2013.pdf (April 2013). 
This question should be asked each time the expert identifies new opinions 
and conclusions. Eventually, the expert will say that he or she has no other 
opinions and conclusions. The most important answer is “yes” in response 
to the question, “Have you now told me all of the opinions you expect to 
testify to at time of trial?” Id. That answer commits the expert to his or 
her testimony. Id. For trial purposes, if the expert testifies outside of those 
opinions, or inconsistently with those opinions, you now have a great basis 
for impeachment.

http://www.lacba.org/docs/default-source/lal-back-issues/2013-issues/april-2013.pdf
http://www.lacba.org/docs/default-source/lal-back-issues/2013-issues/april-2013.pdf
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At trial, cross- examining an expert witness can be dangerous territory. 
One of the problems that the trial practitioner encounters in attempting 
to effectively cross- examine an expert is that the expert usually controls 
the testimony by being more knowledgeable than the attorney in a partic-
ular area. Advanced Trial Handbook: Cross Examination—Impeachment 
of a Witness, http://caught.net/prose/advtt/ hbcross.htm (last visited July 
1, 2015).

“Under the rules of impeachment, a foundational fact underlying an 
expert’s opinion is treated differently than the opinion itself.” Marks, supra 
at 12. The word “opinion” is used as denoting a belief, inference, or conclu-
sion without suggesting that it is well or ill founded. Id. For this reason, the 
law does not accord to the expert’s opinion the same degree of credence or 
integrity as it does the data underlying the opinion. Like a house built on 
sand, the expert’s opinion is no better than the facts on which it is based. Id.

Using a Video Deposition for Impeachment
Video depositions can provide a powerful tool for impeaching a witness 
at trial. Anytime a witness testifies at trial differently from what was said 
during the deposition, the attorney can just hit the play button and instantly 
the jury can see and hear the witness on a screen in the courtroom. Jeffery L. 
Kestler, Questioning Techniques and Tactics, in Deposition: Additional Prin-
ciples and Considerations, 7, 50 (3d ed. 2015). Using the video format high-
lights the importance of the testimony and a large screen allowed the jury 
to scrutinize the deponent’s non- verbal communication. Id. Playing a video 
deposition engages the jurors visually and can powerfully convey to the jury 
discrepancies in testimony. Brian Bakale & Michael Skrzypek, Impeaching 
with Technology, The Focal Point (Sept. 12, 2011), http://www. thefocalpoint.

com/ insights/ articles/1/161.

Video depositions are a great way to command a jury’s attention in a 
way that reading or listening cannot. It gives jurors a glimpse into the wit-
ness’s demeanor in what is typically a less guarded, less prepared state. It is 
no secret that witnesses who are polite, modest and accommodating on the 
stand are not that way all the time, especially without hours of preparation 

http://caught.net/prose/advtt/hbcross.htm
http://www.thefocalpoint.com/insights/articles/1/161
http://www.thefocalpoint.com/insights/articles/1/161
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and the pressure of a lawsuit. Often a video deposition of them will reveal 
that difference. Id.

Another important advantage of impeachment through a videotaped 
deposition is it reduces a witness’ excuse that in-court testimony which is 
inconsistent from her deposition is either the result of misunderstanding the 
deposition question or that the deposition is being read out of context. Ben 
Rubinowitz, The Use of Video Depositions at Trial, N.Y. L.J. 1, 8 (2013). While 
a savvy advocate can use inflection in reading a transcript to emphasize the 
important points to a jury, the stark vision of a witness giving testimony, 
and then offering a different version of the facts at trial, will make an indeli-
ble impression on the jury.
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