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Chapter 19

Deposition of Accident 
Reconstructionist

By Matthew C. Henning

“A ccident reconstruction” is a term that is broadly used in the legal field 
to generally describe when a qualified expert uses the available evi-

dence, scientific principles and some artistic license of interpretation to form 
opinions about the sequence of events during an accident. This can include 
traffic accidents, plane crashes, boating accidents, recreational vehicle acci-
dents and any other type of accident, even those involving products such as 
ladders and household items. Due to the high number of traffic accidents 
and ensuing litigation, the most commonly encountered accident recon-
struction witness by many defense attorneys is a traffic accident reconstruc-
tionist, which is the focus of this chapter. The same principles can be used to 
prepare for the depositions of other types of accident reconstructionists, but 
other resources should be reviewed to prepare.1

 1 There are literally thousands of cases, law review articles, textbooks, practice 
guides and other secondary sources about accident reconstruction. This chap-
ter will serve as a good starting point for defense attorneys unfamiliar with 
this type of expert.
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What Is Traffic Accident Reconstruction?
Traffic accident reconstruction has been described as “a combination of sci-
ence and art that related to determining how a collision occurred…”2 Traffic 
accident reconstruction does not attempt to describe why the accident hap-
pened because that requires describing the entire combination of conditions 
that would produce an identical accident.3

One way to understand the concept of describing how an accident 
occurred as opposed to why it occurred is to look at the timeline that a 
reconstructionist uses. For example, a typical traffic accident reconstruction 
only looks at a very brief moment in time, sometimes even less than a min-
ute, with the timeline starting where the initiation of the accident sequence 
began and stopping at the final rest of the vehicle(s). Such a short timeline 
fails to consider all potential contributing factors that occurred before the 
beginning of the timeline. Additionally, certain contributing factors to an 
accident, and determining whether they were present at the time of accident, 
may be outside the expertise of a reconstructionist.

By way of further illustration in a product liability context, imagine a 
one- vehicle accident where a tire disablement, such as a tread separation or 
blowout, occurred prior to the vehicle crashing into a tree off to the right 
side of the roadway. The beginning of the reconstructionist’s accident time-
line will begin at the initiating event, which is when the tire disablement 
occurred. It will end where the accident vehicle came to a final rest against 
the tree. The accident reconstructionist will describe things like the speed 
and movement of the vehicle from the time of the tire disablement to the 
time of final rest against the tree. In contrast, why the accident occurred 
may include several other events prior to, or in combination with, the initi-
ating event used in the reconstructionist’s timeline. Many times a plaintiff 
will allege the tire disablement occurred because the tire was defectively 
designed or manufactured. This opinion looks at the time of manufacture 

 2 Tuato v. Brown, 85 F. App’x 674, 677 n. 3 (10th Cir. 2003).
 3 2 Lynn B. Fricke, Traffic Accident Reconstruction Manual, 50-4 (1990).
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and design of the tire, which is typically long before the accident. The cause 
of a tire disablement due to some sort of alleged defect is also outside the 
expertise of the accident reconstructionist who has no experience or educa-
tion in the design and manufacture of tires or in tire failure analysis.

Accordingly, courts may allow accident reconstructionists to testify 
about speed; vehicle mass; direction of skid and yaw marks; dimensions of 
vehicles involved; dents, break and paint transfers of vehicles; road surface 
texture; and physical principles of mechanics such as inertia, velocity, coef-
ficients of friction and some vehicle handling characteristics; numbers of 
flips and/or rolls; and final resting position.4 On occasion, and depending 
on the qualifications of the expert, some reconstructionists are allowed to 
testify about reaction times of drivers, effects of driver impairment and 
other human factors. However, these areas can be the subject of an expert in 
human factors. From the beginning of the case, the defense attorney should 
keep this in mind and partially focus on limiting the reconstructionist’s 
opinions to his or her areas of expertise or experience.5

What Type of Accident Reconstructionist 
Are You Deposing?
Two main types of traffic accident reconstruction experts exist: 1) law 
enforcement officers trained in accident reconstruction as part of their 
employment; and 2) engineers and former law enforcement officers who pri-
marily do forensic work for private hire.

Many states employ accident reconstruction teams of law enforcement 
officers who have been trained in accident reconstruction and respond to 
major accidents, especially those causing death. Typically the response team 
arrives within hours of an accident, documents the evidence and later recon-

 4 See generally, Tuato, 85 F. App’x at 677 n. 3.
 5 See, e.g., Withrow v. Spears, 967 F. Supp. 2d 982, 993–995 (D. Del. 2013) (lim-

iting accident reconstruction opinion and preventing testimony on cause 
of injury).
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structs the accident, often included in a final written report. They create an 
accident reconstruction as part of their law enforcement duties.

Privately hired accident reconstruction experts, on the other hand, are 
retained for litigation purposes. Because of this, they usually do no inspect 
the vehicles and scene until later in time than law enforcement. These 
experts are paid by a party to the litigation to “reconstruct” the accident 
with the benefit of law enforcement materials plus case- specific information 
like deposition transcripts of vehicle occupants and witnesses.

Defense attorneys routinely depose both types of accident reconstruc-
tionists in the same case because the plaintiff will hire his/her own expert 
even though law enforcement also reconstructed the same accident. While 
the two types of experts differ in their backgrounds, motivations and ability 
to access information, the process of deposing them is very similar.

Pre-Deposition Preparation

Information Gathering

The pre- deposition information- gathering process is a key to properly 
preparing for an expert deposition, and it is no different in this instance. 
Understanding the accident scene helps provide insight into what types of 
information are available and where to get it.

An accident scene investigation usually unfolds with the vehicle occu-
pants or eye witnesses contacting emergency services (i.e., they call 911). 
Several different local and state departments respond to the call depending 
on the severity of the accident. These can include highway patrol, sheriff’s 
officers, city police, firefighters, EMS in ambulances or life flights, emer-
gency response vehicles that assist in clearing incapacitated vehicles, tow 
truck operators and even highly specialized response teams that may assist 
in conditions like water rescues if a vehicle came to rest in a body of water.

The number of responding agencies to major accidents can be espe-
cially large when an accident occurs in concurrent jurisdictions or on the 
border of adjoining jurisdictions such as between two counties or states. 
Therefore, it is important to create a list of the responding agencies and 
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retrieve all the documentation possible through public information requests 
and subpoenas.

Generally, documents from the various agencies include 911 call logs, 
EMS and EMT reports, crash report, traffic homicide report, witness state-
ments, field notes of various officers, video from dashboard- mounted cam-
eras (and more recently personal cameras on officers), photographs of the 
scene, photographs of vehicles, vehicle and evidence inventories, medical 
examiner reports and communications such as email between first respond-
ers and the witnesses, vehicle occupants and/or the occupants’ families.

In a wrongful death case, the accident reconstruction normally will 
be contained in the traffic homicide report or in a crash report in both 
narrative and diagram formats.6 The other documents generated by first 
responders will contain the names of people at the scene who can provide 
information regarding the location of vehicles, location of other evidence 
at the scene such as where vehicle parts were found, final rest positions of 
the vehicles, final rest of the vehicle occupants either outside or inside the 
vehicle, seatbelt use, reports on vehicle movement from eyewitnesses, vehicle 
speeds, number of flips or rolls, and information regarding road and traf-
fic conditions.

The easiest way for a well-funded defense to initially gather all this is by 
hiring a private investigation firm that specializes in accident investigation. 
Many of these investigators have a law enforcement background that assists 
them in gathering the information and documents. The other method is to 
retain an accident reconstruction expert who will help obtain the informa-
tion. Without either, however, it will take an attorney a considerable amount 
of time to gather everything even through discovery unless the attorney’s 
support staff is familiar with the process.

Once the documents are obtained, and if the defense attorney has not 
retained an accident reconstruction expert at this point, it needs to be done 
if possible. Ideally, the reconstructionist should be a certified public engineer 

 6 Different states have different names for the reports.
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with a substantial amount of experience in traffic accident reconstruction, 
as opposed to other types of reconstruction, and experience testifying at 
trial. The expert’s case history should be reviewed to ensure that he or she 
has never been disqualified. If the defense requires the reconstructionist 
to work in tandem with other experts, such as a biodynamics or a seatbelt 
expert, then the reconstructionist should be questioned about the history of 
work with them and views on working with the other defense experts. Sev-
eral forensic engineering firms specialize in providing a full team of experts 
specializing in different fields who routinely work together to perform a 
full accident reconstruction. Successful reconstructionists and firms can 
be identified by asking colleagues or by reviewing jury verdict reporters for 
defense verdicts that identify the testifying experts by name and specialty.

Once retained, an expert will typically need to conduct a vehicle inspec-
tion, conduct a site inspection, download Event Data Recorder information 
(if it exists),7 and review the aforementioned documents in order to recon-
struct the accident. Preferably, the attorney should attend the site inspection 
with the expert. This allows the attorney to get firsthand knowledge of the 
scene while having the benefit of the expert present to ask questions. An 
attorney unfamiliar with the documentation process for a reconstructionist 
will also benefit from seeing it. Even without the expert present, an attorney 
should visit the site and drive the same route as the accident vehicle(s) at the 
same time of day. It can show places plaintiffs may have stopped, potential 
visual obstructions, typical traffic patterns and sometimes reveal evidence 
from the crash that was overlooked such as vehicle debris.8

 7 These are commonly referred to as “black boxes.” Some vehicles record certain 
accident information such as speed, brake use, changes in velocity and seat-
belt use.

 8 Any attorney visiting any accident site, especially on interstates, should 
research and observe all applicable safety laws and rules. Contacting the law 
enforcement with jurisdiction over the site and letting them know about the 
inspection can also save an attorney awkward questioning by the highway 
patrol or local law enforcement at the site.
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The opposing reconstructionist’s file should be obtained well before his 
or her deposition. The contents of the file will depend on whether recon-
struction was performed pursuant to law enforcement duties or by a private, 
for-hire forensic expert. The law enforcement file will contain most of the 
first responder- generated documents. The for-hire expert will have the same 
documents plus the expert’s additional photographs and/or video of the 
scene and vehicle(s), a report, diagrams, possibly animations, notes, refer-
ence materials, curriculum vitae, case list, and list of people who assisted in 
the reconstruction if any were used.

Reviewing the Accident Reconstructionist’s Report

With or without a defense expert to help analyze the opposing traffic 
accident reconstructionist’s opinions, a defense attorney should become 
familiar with the terminology likely to be contained in the report. Many of 
the definitions are technical and some can be expressed by a mathematical 
formula. The following definitions are just a small sample and described in 
layman’s terms:

• Tire mark: A general term for any type of marking on the roadway 
left by the tires.9

• Skid and skidmarks: Friction marks made by tires that are sliding but 
not rotating.10 For example, tires locked in position due to braking 
but are still moving across the roadway.

• Yaw and yaw marks: Yaw occurs when a rotating tire moves in a 
direction other than its initial trajectory.11 Yaw marks are tire marks 
that indicate this occurrence. For example, a vehicle traveling north 
in a straight line will sometimes leave yaw marks if something causes 
the back end of the vehicle to “fishtail” east or west while the front of 
the vehicle maintains a northward trajectory.

 9 Fricke, supra, note 3, at “Glossary.”
 10 Id. 
 11 Id. 
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• Velocity: A measurement usually expressed in feet per second to 
show the rate of motion.12

• Drag and drag factor: A measurement of how fast a vehicle is slowing 
down, but it can also show how fast a vehicle accelerated.13 For exam-
ple, if the front tires of vehicle stay in motion while the rear tires stop 
rotating, the rear tires create drag that slows down the vehicle at a 
calculable rate.

• Superelevation: If the accident occurred on a curve in the roadway, 
this measures the banking of the curve from the higher outside por-
tion of the curve to the lower inside portion.14

• Downgrade: This refers to a descending slope (i.e., downhill).

• Gouge: This refers to a missing part of pavement or asphalt that can 
be easily felt by the hand.15 These are typically visible as well and 
appear as a scar in the road, but the most accepted definition is 
governed by touch and not sight. Gouge marks left by a tire rim, for 
example, may indicate that tire was no longer on the rim at that point 
in the accident.

• Reference point or zero point: Some reconstructionists use this term 
to define where they began measurements for the accident sequence 
for the vertical axis. For example, if the accident occurred near a 
mile marker and the final rest of a southern bound vehicle was 300 ft. 
south of the mile marker, the expert may use the mile marker as the 
beginning point for his measurements so that his measurements can 
be duplicated from an easily identifiable starting point.

• Reference line: This is typically the edge of the roadway which is used 
as the starting point to make measurements.

 12 Id. at 90-3.
 13 Id. at 62-7.
 14 Id. at “Glossary.”
 15 Id. 
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• Paint transfer: This refers to paint transferred from one vehicle to 
another and indicates the vehicles made contact.

Fortunately, the vast majority of accident reconstruction reports are 
written in an easy- to- understand, narrative format with at least one diagram 
and several photographs illustrating the accident sequence. The crash anal-
ysis summary will usually describe time, location, road conditions, visual 
obstructions, environmental conditions, the vehicle(s), seating positions, 
direction of travel, speed limit, vehicle speeds, vehicle movement, markings 
on the roadway, final rest, and witness statements. Everything contained 
in the report should be reviewed and compared to the evidence in the case 
while noting any discrepancies for questioning at the deposition.

It is more difficult to understand the methods and calculations used 
to reconstruct the accident. The calculations are typically documented, but 
separate from the report and are often done “by hand” or by a computer pro-
gram. The calculations are based on measurements and equations that most 
attorneys will not have the time or expertise to adequately research and rec-
reate. The best practice is to consult with an expert. Without one, it can be 
difficult for an attorney to attack the calculations if not impossible.

Challenging the expert’s background, methodology and opinions can be 
done effectively, nevertheless, and that process begins with an effective pre- 
deposition investigation of the expert’s background. The testifying history 
and case list of the expert should be carefully examined for any disqualifi-
cations of the expert by a court. A search of judicial opinions that includes 
the expert’s name can show disqualifications as well as the types of cases the 
expert typically handles, which may not be traffic accident reconstruction. 
Contacting defense attorneys from the expert’s cases can be rewarding. 
Colleagues may be able to provide motions in limine filed against the expert 
and unpublished orders about the expert. An internet search of the expert’s 
website can also provide source material for questioning especially where it 
shows the expert caters to mainly plaintiffs or handles work outside forensic 
reconstruction such as design services, for example.
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Deposing an Accident Reconstructionist
The deposition of an accident reconstruction expert should have two main 
goals: A) obtaining a thorough understanding of the expert’s opinions, the 
factual basis for the opinions and the methodology used to arrive at them; 
and B) discrediting the expert and opinions as much as possible.

Understanding the Reconstruction and Methodology 
While Limiting the Scope of Testimony

Carefully reviewing the expert’s file on the record is the best way to under-
stand the opinions and limit them at the same time. Every item in the file 
should be individually marked for identification, which can take consider-
able time. An easy timesaver is to pre-mark the file prior to the deposition 
then have the expert identify the pre-marked items once under oath. Sim-
ilarly, each of the expert’s opinions and conclusions should be individually 
identified especially when a report is required. The expert should acknowl-
edge that these are final and represent all the opinions that will be put before 
the trier of fact. Any testimony outside the scope of the report should be 
examined because it can be a basis for excluding the opinion.

For each opinion, the expert should also identify every fact, assumption, 
calculation, test or other supporting evidence for it. This can be a tedious 
process, but it is necessary to understand the reconstruction and its weak 
points. During the process, it will likely be very obvious when an opinion, or 
part of it, is not supported by the record and other factual evidence. It will 
also serve to limit the scope of the expert’s testimony at trial to what he or 
she opined upon at deposition.

Discrediting the Expert and Opinions

Discrediting the expert and his or her opinions tends to naturally focus on 
the expert’s background and methodology with the predominant goal to 
ultimately disqualify the expert from testifying to all or some of the recon-
struction opinions. A reconstructionist’s opinions are subject to Federal 
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Rules of Evidence 702, 703 and the Daubert standard.16 This essentially 
means that the expert must be qualified by education or experience to testify 
about reconstruction, the expert’s opinion is relevant, and the expert’s opin-
ion is reliable.17 The opinion is considered relevant if it will assist the trier 
of fact.18 The opinion is considered reliable if the testimony is based upon 
sufficient facts or data, reliable principles and methods (i.e., methodology) 
and the expert applied the methodology in a reliable way.19 The trial judge 
has wide leeway in determining the admissibility of the opinions and courts 
typically view the admissibility standard as liberal.20 All of this should be 
kept in mind and guide the questioning at deposition so that the transcript 
can be used to support a motion in limine challenging the expert on any, or 
all, of the aforementioned grounds.

Expert’s Background

General categories of inquiry about background include education and expe-
rience, employment, testifying history including qualification or disquali-
fication as a testifying expert and bias (i.e., billing to date for the plaintiff’s 
attorney, history of working for the plaintiff’s attorney and percentage of 
plaintiff and defense cases reviewed).

The backgrounds of reconstructionists vary greatly and can be exploited 
to show inexperience or in an attempt to disqualify some or all of their 
opinions as outside the scope of their expertise. For example, a law enforce-
ment officer may have no college education or schooling about engineering 
or accident reconstruction. This can be an easy target, but do not get too 
focused on it if the officer attended special training programs entirely con-

 16 Robinson v. District of Columbia, 2014 WL 6778330 *4–5 (D.C. Cir. 2014).
 17 Id. at *5.
 18 Id. 
 19 Id. 
 20 Withrow, 967 F. Supp. 2d 982 at 992.
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centrated on reconstruction and has reconstructed numerous of accidents.21 
The programs are designed in part to ensure the officer’s opinions will be 
admissible in criminal cases like traffic homicides. Similarly, some for-hire 
forensic reconstructionists may be a licensed engineer but have no education 
related to traffic reconstruction. They also may reconstruct so many differ-
ent types of accidents that they can be cast as a “jack of all trades and master 
of none.” The same is true for the expert’s previous employment, which may 
show they have primarily worked in completely unrelated fields.

Bias is inherent for a paid expert. Questions should be asked about the 
amount of money that the attorney paid for the work in the current case, the 
number of cases worked on for that particular attorney and how much total 
money the attorney has paid the expert for all cases.22 Unlike a paid expert, 
a law enforcement officer’s opinion will likely have an inherent lack of bias 
because his or her reconstruction was done independent of litigation and as 
part of the officer’s duty. Therefore, if the officer’s reconstruction is advanta-
geous to the defense, it is important to emphasize this at deposition.

Expert’s Methodology

Categories of inquiry about the expert’s methodology include time elapsed 
between the accident and site inspection, availability of physical evidence, 
assumptions, whether other people or computer software were relied upon 
to assist in the reconstruction, and conflicts in opinion with eye witnesses or 
other experts.

The timing of a site inspection is vital to any reconstruction. The more 
time that elapses between the accident and the expert’s visit to the scene; the 
more likely important evidence has been moved or is gone. This frequently 
proves true because many accident scenes are somewhat chaotic after it first 
occurs, especially for major accidents with injuries. Traffic may continue to 

 21 See, e.g., Robinson, 2014 WL 6778330 *3–5.
 22 Depending on the jurisdiction, a court may only require the expert to respond 

to that question in terms of the percentage of total income or business that 
originated from the plaintiff counsel or his or her firm.
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flow through the scene and move important evidence such as parts of the 
vehicles that could have been used to determine where and when a particu-
lar event occurred. Witnesses and first responders sometimes move debris 
or vehicle occupants in order to facilitate the flow of traffic or provide first 
aid to the injured. Weather and the passage of time may also simply destroy 
evidence. For example, skid marks may have completely faded away by the 
time a reconstructionist inspected the site. All of these possibilities should 
be explored.

Any time an expert relies on anything but firsthand observation of fac-
tual evidence, there is room to question it as a legitimate basis for an opin-
ion. Reconstructionists sometimes rely on assumptions in formulating their 
opinions. For example, drag is calculated by using a drag sled which has a 
calibrated scale on it. If the accident reconstructionist did not calibrate the 
scale himself, or had not done so recently, then he or she has to assume that 
it was calibrated properly for the drag calculation to be reliable.

Reconstructionists also occasionally rely on assistants or software in 
order to formulate their opinions. Double checking an assistant’s work can be 
fruitful and show inaccuracies especially where the expert relied on summa-
ries of information or testimony. Likewise, the expert should be questioned 
about the software maker, software version, and his or her experience in us-
ing the software to determine if it is industry- accepted and was used properly.

Lastly, anytime the expert’s opinion differs with another witness, and 
the expert had that information available, it should be questioned. It draws 
the credibility and believability of the expert into question even when the 
reconstruction may be more accurate than the eyewitness account.

Sample Outline and Conclusion
The following is a general sample deposition outline organized according to 
the overall goals and based on the preceding sections. It can be adapted for 
the depositions of law enforcement and paid forensic reconstructionists:

Goal: Understanding the reconstruction opinion and methodology while 
limiting scope of opinion.
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• Identify the file materials for reference during the deposition.

• Make the expert list his opinions and conclusions by number.

• Ensure all opinions were included in the expert’s report if one 
was required.

• List all facts (and factual sources), assumptions, calculations and 
other supporting materials for each opinion.

• Have the expert describe the industry- accepted methodology for 
reconstructing accident for the type of accident giving rise to the 
lawsuit and what resources that can be reviewed which show indus-
try acceptance.

• Emphasize that expert should review all available evidence and not 
testify outside the area of expertise.

• List all areas of expertise other than accident reconstruction.

• Identify scope of work plaintiff attorney paid for in the case.

• Review any testing performed, who developed testing protocols and 
whether it was done under substantially similar conditions to the 
subject accident.

Goal: Discrediting the expert and opinions (i.e., disqualify the expert; show 
the expert is unqualified or inexperienced; and/or show the expert is plain-
tiff biased.

Background

• Education: Directly related to accident reconstruction vs. not related 
(contrast when possible to show the majority was in unrelated fields).

• Certifications, classes or training related to accident reconstruction 
and hours spent at them.

• Published works on accident reconstruction vs. published works on 
other subjects.

• Disqualifications including partial exclusions of opinions.

• Total number times qualified to testify at trial vs. total number of 
forensic cases.
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• Overall experience as reconstructionists including the number of 
cases/reconstructions, forensic work vs. other work, types of cases, 
employment history in accident reconstruction vs. other fields (i.e., 
“jack of all trades” questions).

Bias

• Number of cases and percentage of plaintiff and defendant.

• Number of cases for hiring plaintiff attorney and percentage of total 
cases that represents.

• Total amount billed for the case and for all cases.

• Was the case- specific information in the expert’s file “cherry picked” 
plaintiff’s counsel.

• Has the expert ever blamed a plaintiff for any fault in the accident.

Methodology

• Step-by-step recap of expert’s methodology in the case while looking 
for discrepancies between the self- described “accepted methodology.”

• Amount of time elapsed between accident and site visit 
or reconstruction.

• Had evidence (or could it have) moved, been altered or disappeared 
due to traffic, first responder actions, traffic conditions, clean-up, 
weather or passage of time.

• What equipment was used, when was it last calibrated and who cali-
brated it (i.e., were they qualified and experienced in doing so).

• Reliance on assistants or software instead of firsthand observations 
and calculations.

• Do expert opinions differ from eyewitness accounts, EDR data or 
other expert opinion that the expert knows about but disagrees with 
any way.



256   The Deposition Manual   Chapter 19: Deposition of Accident Reconstructionist

Accident Reconstruction

• Direction of vehicle.

• Speed.

• Braking.

• Vehicle movement throughout accident sequence: across lanes, skid-
ding, yaw, rolls or flips.

• Final rest of vehicles and occupants.

• Match expert’s photos to accident sequence and evidence on roadway 
supporting opinions.

• Seatbelt use.

• Visual obstructions.

• Contributing environmental and roadway factors.

• Could driver have avoided the accident or did driver contribute to it.

• Did vehicles or tires contribute to the accident.

• Were laws violated by any party.

• What is the expert’s least supported opinion or conclusion and why.

• Is there evidence the expert wished was available but was not, and 
how could it change the opinions.

Numerous additional case- specific questions and areas of inquiry will arise 
during the preparation for a reconstructionist’s deposition. This chapter is 
merely a starting point. The reconstuctionist’s deposition itself can take mul-
tiple days to complete and the preparation for it will take even more time.
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