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Chapter 17

Deposition of a Nurse

By Stephen G. Peresich

Purpose and Scope of the Nurse Deposition
Often a nurse is the first person to see a patient, the person who obtains 
the initial intake, who obtains the initial history and details of the injury, 
and who makes the initial nursing assessment and nursing diagnosis. 
Frequently, all of the above occurs in advance of the patient seeing the phy-
sician. A hospital nurse often cares for the patient over the course of a signif-
icant period of time, a twelve (12) hour shift. A nurse is in a unique situation 
to make observations that the attending physician may overlook as insignif-
icant to the medical diagnosis, but important in determining the cause of 
the injury or the timing of events. A nurse communicates with the physician 
either verbally or through nurse’s notes. As such, whether or not the nurse is 
a defendant, the nurse’s role may become crucial in the defense of your case.

Preparation Is Key
Regardless of your task, thorough preparation and exquisite knowledge of 
the subject matter is essential to any nurse deposition. Know the medical 
condition at issue. Search the medical literature for the expected signs 
and symptoms attendant to the condition or injury. Know in advance the 
symptoms a patient should have if the plaintiff truly has the alleged injury. 
Know in advance the anticipated recovery time and restrictions or limita-
tions of the alleged injury or disability. Every potential question needs to 
be anticipated, evaluated, and answered in advance as much as possible. 
Set aside more time than you think you need for preparation. Assemble the 
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documents and pleadings you may need. Educate yourself first and prior to 
your deposition preparation sessions. Having a well-planned preparation 
outline will provide the practitioner with a useful tool in preparing for the 
nurse deposition.

Know the Medical Records, Study the Medical Records
Nothing is more important than knowing the medical records inside and 
out, first page to the last. Some practitioners advocate that preparation 
should be similar to studying for a bar exam, with the test being solely on 
the content of the medical records. Studying the record not only guards 
against being surprised, but also provides the practitioner with knowledge 
which builds confidence and relieves anxiety. The practitioner must know 
what is in the chart, and what is not, and should be prepared to address any 
omitted information. With superior knowledge of the chart’s content, the 
practitioner should then be able to instantly recognize if and when the nurse 
deponent deviates from the record. Whether you are taking or defending the 
deposition, the key is to be able to recognize when the nurse goes outside of 
the record, either embellishes or misstates important findings, or forgets to 
mention important findings relevant to the defense.

Obtain Complete Records
Well in advance of the deposition make sure you have all of the records. 
Whether obtained through a Rule 34 production by plaintiff, use of a medical 
authorization, or by a Rule 45 subpoena duces tecum—get the records! Be 
aware that many medical facilities use outside copying services for copying 
and producing records. Do not assume you received the complete records. A 
page by page analysis is mandatory! Be aware that charts and page formats 
differ by facility and publication service, so review the chart carefully to make 
certain it is complete, and that you have all of the nurse’s and physician’s doc-
umentation. Make sure you have both the front and back sides of pages. You 
may want to consider Bates labeling the medical records which is helpful in 
differentiating multiple records. Make sure the records contain all the custom-
ary components of a chart, especially Nursing Admission Assessment, Narra-
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tive Nursing Notes, Nursing Care Plans, Graphic Sheets (vital signs, input & 
output, neuro checks), Medication Administration Records (MAR) and Flow 
Sheets.1 Also, make sure that you have all of the physician records such as Phy-
sician Orders, Physician’s Progress Notes, History and Physical, as well as Lab 
and Radiology results, Consultations and Discharge Summary. Often patients 
come through the emergency department before hospital admission, so make 
sure you request and obtain the ER records. Determine if any components of 
the records are missing, and if so, learn why. Do not wait until the deposition 
to learn you are missing the narrative nursing notes.

Obtain Prior Treatment Records
Do not limit your inquiry into, or search for, medical records. A good practice 
is to request and obtain medical records 15–20 years prior to the incident 
in question, depending on the age of the plaintiff, of course. Frequently, op-
posing counsel will balk claiming the search is overly broad. But without an 
extensive background search, there is a likelihood of missing prior or similar 
injuries or complaints. One of the most effective ways to offset the plaintiff’s 
complaints is to show a pre- existing injury. This information can be obtained 
in advance of the nurse deposition by use of Rule 33 interrogatories request-
ing disclosure of prior medical treatment or past hospitalizations. Once you 
identify the past medical providers, order the records. While a nurse depo-
nent may be unaware of prior similar complaints, effective cross- examination 
may be used to lay a foundation through the nurse deponent that the prior 
complaints are similar in nature to the current complaints.

Know the Human Anatomy
It is important to know the anatomy and for the practitioner to take the time 
to review basic human anatomy, even the most simple. Although you may 

 1 Flow Sheets can accurately and concisely document routine and frequently 
needed information. Flow sheets often consist of pre-printed forms that 
require a nurse to ‘check off’ the condition of the patient. Flow sheets may 
provide answers to questions when the narrative notes do not.
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not be knowledgeable about the complex intricacies of the patho- physiology 
of the human body, you may want to know basic human anatomy related to 
the medical condition at issue. Knowing the anatomy will be useful in deter-
mining whether the plaintiff’s complaints fit the injury. Make sure you review 
the most important anatomy with the nurse you are defending as well. While 
Gray’s Anatomy may come to mind, a helpful book every defense lawyer 
should own and which some experts designate as the gold standard for human 
anatomy is Frank H. Netter, M.D., Atlas of Human Anatomy (6th ed., 2014).

Search the Medical Literature
Your search of the medical literature need not be extensive. Some research 
of the specific medical condition at issue will provide you the basic knowl-
edge needed prior to the deposition. Search out the definition of the medical 
condition. Learn the usual, typical signs and symptoms of the condition. 
If the plaintiff is claiming an exaggerated, lengthy injury, learn from the 
literature the expected prognosis for the injury. The internet makes finding 
answers easier, at least providing basic information, so you can determine 
whether a more extensive search is warranted. Depending on whether you 
are handling an orthopedic case or other case, there are various textbook 
resources in which you might want to invest for your case defense and for 
future needs.2 There are resource materials for virtually every type of medi-
cal condition and injury which you can review to assist you in your prepara-

 2 The author makes references to various publications and texts throughout the 
chapter, but by doing so does not adopt or represent one reference being supe-
rior to another, as there are many references available in these areas, and any 
one of which may be helpful. The particular references listed in this chapter 
are made only as a reference and example.
Following are examples of various resources available for purchase.
Orthopedics: Campbell’s Operative Orthopaedics (S. Terry Canale, MD et al. 

eds., 12th ed. 2012).
Neurology: Merritt’s Neurology (Elan D. Louis, MD, MS, et al. eds., 12th 

ed. 2009).
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tion. Caution a nurse you are defending from conducting their own research, 
which could become discoverable. The practitioner should do the research 
and share what may be learned with the nurse.

Know the Medical Terminology
Essentially, without knowing the medical terminology and definitions 
beforehand, it is difficult to impossible to interpret or appreciate the signifi-
cance of the nursing notes, nursing diagnoses, or medical diagnoses. A prac-
titioner must know the terminology and abbreviations used in the chart. 
Many facilities issue Standard Abbreviations which are used by the nursing 
staff when documenting care. There are many abbreviations, but a few com-
monly used examples you should know include:

ĉ with – absent, minus, negative
ŝ without SOB shortness of breath
+ plus, positive, present c/o complains of

Cardiology: Braunwald’s Heart Disease: A Textbook of Cardiovascular Medi-
cine (Douglas L. Mann, MD., et al. eds., 10th ed. 2014).

Gastrointestinal: Canan Avunduk Manual of Gastroenterology: Diagnosis and 
Therapy (Lippincott Manual Series 2008).

Infection: Mandall, Douglas, and Bennett’s Principles and Practice of Infec-
tious Diseases (John E. Bennett, MD, et al. eds., 8th ed. 2014).

Vascular: Handbook of Patient Care in Vascular Diseases (Lippincott Manual 
Series, Todd E. Rasmussen, MD, et al. eds., 2008).

Pediatrics: Nelson Textbook of Pediatrics (Robert M. Kliegman, MD, et al. eds., 
20th ed. 2015).

Geriatrics: Basic Geriatric Nursing (Gloria Wold, 5th ed. 2012).
Emergency Medicine: Rosen’s Emergency Medicine, Concepts and Clinical 

Practice (Marx, et al. eds., 8th ed., 2013). Tintinalli’s Emergency Medicine 
Manual (David M. Cline, et al. eds., 7th ed. 2012).
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There are publication services which produce more extensive abbrevia-
tion lists which you may find necessary to review.3 Learn the abbreviations 
before the deposition. Use of the word “with” as opposed to a notation of 
“without” [a certain complaint], might be quite significant to your defense. 
Medical terminology is usually learned on the job or as the case may direct. 
While we all have some basic understanding of medical terms, the practi-
tioner should not enter a deposition without knowing the meaning of the 
key words and phrases. Useful publications a practitioner may want to 
obtain are Dorland’s Illustrated Medical Dictionary (32nd ed. 2011), Sted-
man’s Medical Dictionary for The Health Professions and Nursing (7th ed. 
2011), or Taber’s 22 Cyclopedic Medical Dictionary (2013). Also, read the Phy-
sician’s Desk Reference on the medications prescribed to the patient before 
the deposition.4

The Medical Causation Question
As a threshold matter, it is important to determine whether the nurse would 
be permitted to give an opinion on causation, which is one of the key ele-
ments in any negligence or malpractice case. Many cases have been won 
by the defense when opposing counsel cannot prove causation. A practi-
tioner may find that a nurse has written in the medical chart what caused 
the injury in the nurse’s opinion. Most charts contain a section where the 
nurse records the “nursing diagnosis.” Or the practitioner may be attending 
a deposition when opposing counsel inquires as to what the nurse believes 

 3 Medical Abbreviations (Neil M. Davis, 15th ed. 2011) contains 
32,000 abbreviations.

 4 Physician’s Desk Reference (PDR) has been published annually for 70 years 
and contains a compilation of the manufacturers’ package inserts for pre-
scription drugs including prescribing information, warnings and precautions 
and drug interactions. It is available in hard copy, on CD-ROM and mobile 
app. There are also separate PDRs for Nurse’s Drug Handbook, PDR for Non-
prescription Drugs, PDR of Herbal Medicines and PDR for Nutritional Sup-
plements, as well as other publications available on their website: http://www.

pdrbooks.com.

http://www.pdrbooks.com
http://www.pdrbooks.com
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caused the injury. In some jurisdictions a nurse may not be considered 
competent to testify on causation.5 In one case, the Court likened such testi-
mony to be “akin to a beekeeper testifying about the physics of an airplane’s 
flight.” Elswick v Nichols, 144 F. Supp. 2d 758, 767 (E.D. Ky. 2001). The ratio-
nale often given for disallowing testimony as to causation is that a nurse 
does not have the medical training and experience of a licensed physician 
and does not adequately possess the knowledge necessary to determine the 
precise medical cause of a condition. However, there are some states which 
in fact allow nurses to testify as to medical causation.6 In those jurisdictions, 
it is important for defense counsel to inquire whether the nurse possesses 
adequate training and experience to give such an opinion and whether 
the particular medical issue is within the parameters of their expertise. 
Whether defense counsel is offering the nurse opinion on causation or 
attempting to exclude such testimony, the adequacy of the nurse’s education, 

 5 Colwell v. Holy Family Hosp., 15 P. 3d 210, 213–214 (Wash. App. 2001) (a 
medical doctor must connect the alleged nursing deficiencies to the death of 
plaintiff); Tenet Hospitals Limited v. Barajas, 451 S.W. 3d 535, 547 (Tex. App. 
2014) (“We agree that a nurse is not qualified to opine on medical causation.”); 
Ekswick v. Nichols, 144 F. Supp. 2d 758, 767 (E.D. Ky. 2001) (holding that nurs-
ing expert’s testimony on causation was outside her knowledge as an expert 
witness and such testimony was “akin to a beekeeper testifying about the 
physics of an airplane’s flight”); Johnson v. United States of America, 2914 U.S. 
Dist. Lexis 173097, *26 (E.D. Ill. 2014); Vaughn v. Mississippi Baptist Medical 
Center, 20 So. 3d 645, 652 (Miss. 2009); Jenco v. Crowe, M.D., 2015 Minn. App. 
Unpub. Lexis 79, *5 (Minn. App. 2015).

 6 Tureikas v. University of Pennsylvania Health Systems, 2011 Phila. Ct. Com. 
Pl. Lexis 159 (2011), aff’d, 2012 Pa. Super. Lexis 1753 (Pa. Super. Ct., April 10, 
2012). An otherwise competent and properly qualified nurse may give expert 
opinion testimony regarding medical causation in a case involving the breach 
of the nursing standard of care); Freeman v. LTC Healthcare of Stateboro, Inc., 
766 S.E. 2d 123, 125 (Ga. Ct. App. 2014) (rejecting defendant’s “invite” to adopt 
a “bright line rule” precluding nurses from giving expert opinion on causation 
in medical malpractice cases.); Boyles v. Dougherty, R.N., 143 So. 3d 682, 687 
(Ala. 2013); Diggs v. Novant Health, Inc., 628 S.E. 2d 851, 856 (N.C. App. 2006).
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training and experience on the subject matter will likely determine whether 
the court will allow the admission of the testimony. If the case is in a juris-
diction where nurses can establish medical causation, it may be wise to cau-
tion the nurse against volunteering a causation opinion that might relieve 
the plaintiff from the requirement of producing expert medical testimony on 
the issue of medical causation.

Nursing Diagnosis
There is a significant difference between a “nursing diagnosis” and a “med-
ical diagnosis.” As described by a nurse in a Georgia medical malpractice 
case, a “medical diagnosis” involves a “medical issue” and a “nursing diag-
nosis” involves the “identification of signs and symptoms.” In explaining 
this difference, the nurse gave the following example, “Chest pain is a [nurs-
ing] diagnosis. What caused the chest pain, I can’t say that it was pneumonia 
or it was a heart attack, an MI. I can’t diagnose that. But chest pain is a symp-
tom, but it’s also a diagnosis.”7 It is important to know this distinction.

Ex Parte Communications
In preparing for the nurse’s deposition, counsel should determine whether 
or not the case is in a jurisdiction which permits ex parte communication 
with a plaintiff’s treating medical providers. Certain jurisdictions allow 
such communications8 and others do not.9 A good discussion of each state’s 

 7 Freeman v. LTC Healthcare of Stateboro, Inc., 766 S.E. 2d 123, 125–126 (Ga. 
Ct. App. 2014).

 8 Doe v. Eli Lilly & Company, Inc., 99 F.R.D. 126, 128–129 (D.C. D.C. 1983) 
(allowing ex parte contact); Trans-World Investments v. Anchorage, 554 P. 2d 
1148, 1151–1152 (Alaska 1976; Coutee v. Beurlot, 964 So. 2d 304 (La. 2007).

 9 Scott v. Flynt, 704 So. 2d 998, 1005 (Miss. 1996), adopting rationale and hold-
ing of Horner v. Rowan, 153 F.R.D. 597, 601–602 (Tex. 1994) (“the appropriate 
rule should prohibit ex parte interviews between defense counsel and plain-
tiff’s treating…”); Weaver v. Mann, 90 F.R.D. 443, 445 (N.E. D. N.D. 1981); 
Acosta v. Richter, 671 So. 2d 149, 156 (Fla. 1996); JAAP v. The District Court 
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position as to ex parte communications is found in Daniel P. Jones, J.D., 
A.L.R., “Discovery: Right to Ex Parte Interview with Injured Party’s Treating 
Physician,” 50 A.L.R. 4th 714 (2014). Counsel should take advantage of ex 
parte communication, if allowed. Verbal communications directly with the 
medical providers provide information that is difficult to obtain via written 
discovery or by reviewing medical records and also is helpful in determin-
ing whether it would be advantageous or disadvantageous to proceed with 
a deposition.

Using the Patient’s History to Your Advantage
While a nurse may not be allowed to opine as to the medical causation of an 
injury, the practitioner may have the opportunity to develop key testimony 
from the nurse that can be used to defeat the causation element. Most phy-
sicians will concede that without an adequate and reliable medical history, 
the physician can still make a medical diagnosis, but without the history, 
the physician cannot tell the cause. If a patient enters the emergency room 
with a hurt leg and x-rays show a fracture, the physician can give his opin-
ion that the patient suffered a compound fracture of the right leg requiring 
surgery. But if no one asked the patient what happened or if the patient was 
not truthful when asked, the physician would have no way of knowing the 
true cause of the fracture. The physician wouldn’t know whether the patient 
was in a car accident or fell off a roof. That’s when the nurse’s recording of 
the history may provide the defense with useful testimony. If the recorded 
history is at odds with the patient’s version previously given in a sworn 
interrogatory answer or at a prior deposition, the nurse’s testimony may be 
used to impeach the plaintiff. In addition, that testimony might be useful 
when cross- examining the treating physician that the cause of the injury is 
different from what the plaintiff alleges is the cause.

of the Eighth Judicial District of the State of Montana, 623 P. 2d 1389 (Mont. 
1981); Johnson v. District Court of Oklahoma County, 738 P. 2d 151, 153 
(Okla. 1987).
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Consulting a Nurse Expert for Guidance
Depending on your role as defense counsel you may want to retain a con-
sulting nurse expert in the specific nursing field at issue. Whether you are 
defending the nurse being deposed or deposing another nurse, a consulting 
nurse expert is a good resource for guidance and for trouble shooting issues 
of concern. They can assist the practitioner in knowing what to ask and what 
not to ask, and can provide the rationale why. Also, if you do retain a consul-
tant, pick one in the nursing field in issue. If your case involves emergency 
room care, retain a nurse who has extensive emergency nursing experience. 
In other words, don’t retain a geriatric nurse when the issue may involve 
a circulating nurse in the operating room. The consulting nurse’s identity 
need not be disclosed unless you intend to call them as an expert at trial, 
and consultants can be helpful in playing devil’s advocate, troubleshooting 
problems for the defense, assembling the key literature, and explaining med-
ical concepts which may be difficult to grasp. The consulting nurse expert is 
a resource frequently overlooked until after the nurse’s deposition, when the 
practitioner ultimately realizes the need.

Defending a Nurse Deposition When Sued for Negligence
Nurses can be subject to professional negligence lawsuits in a wide variety 
of factual situations, including but not limited to allegations of failing to 
follow a doctor’s orders,10 failing to properly administer medication,11 failing 
to act,12 failing to communicate abnormal data or a patient’s worsening con-

 10 Prairie v. University of Chicago Hospitals, 698 N.E. 2d 611, 614 (Ill. App. Ct. 1 
Dist. 1998) (alleged negligence of nurse in taking a plaintiff out of bed despite 
orders in plaintiff’s chart prohibiting such behavior).

 11 Norton v. Argonaut Ins. Co., 144 So. 2d 249, 251 (La. Ct. App. 1962) (wrongful 
death lawsuit based upon nurse overdosing infant with digitalis).

 12 Hirschberg v. State, 398 N.Y.S. 2d 470 (Ct. Cl. 1977) (court awarded liability 
based upon nurses failure to report to the doctor that patient vomited medica-
tion administered to him ten minutes after receiving it).
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dition to a doctor,13 failing to properly use medical equipment,14 or failing to 
properly count surgical instruments.15 No matter what the specific nursing 
negligence allegations may be in a particular case, preparation of a nurse for 
deposition is crucial.

Know the Applicable Law in the Jurisdiction. In preparing to defend a 
nurse at deposition, a lawyer should become familiar with the applicable law 
regarding the prima facie elements of a malpractice case within the appli-
cable jurisdiction. Specifically, in a malpractice action against a nurse, the 
burden of proof is on the plaintiff to show that the nurse deviated from the 
standard of care and that such deviation proximately caused injury to the 
plaintiff.16

Applicable Standard of Care. The standard of care can generally be 
described as the minimum criteria for judging nursing performance and 
requires that the nurse act reasonably under the circumstances. While the 
exact wording of the duty varies from jurisdiction to jurisdiction, generally, 
a nurse has a duty to possess the degree of learning and skill ordinarily pos-
sessed by nurses in good standing in the community, and to exercise that 

 13 Dumas v. West Jefferson Med. Ctr., 722 So. 2d 1210, 1213 (La. Ct. App. 1998) 
(issue was whether nurse was negligent in failing to timely inform obstetri-
cian of all late decelerations so that the obstetrician could determine whether 
an emergency c- section was indicated).

 14 McCowen v. The Sisters of Most Precious Blood of Enid, 253 P. 2d 830 (1953) 
(nurse changed the position of the stirrups, causing the patient to fall off the 
operating table).

 15 Sullivan v. Methodist Hospital, 699 S.W. 2d 265 (Tex. App. 1985) (patient sus-
tained injuries after a sponge was left in the patient’s abdomen, the court held 
jury’s failure to find the nurse negligent for incorrect sponge count was mani-
festly wrong).

 16 Hill v. Fairfield Nursing & Rehab. Ctr., LLC, 134 So. 3d 396, 401 (Ala. 2013); 
Kunz v. Little Co. of Mary Hosp. & Health Care Ctrs., 373 Ill. App. 3d 615, 620 
(Ill. App. Ct. 2007); Stone v. Sisters of Charity of House of Providence, 2 Wash. 
App. 607, 611–612 (Wash. 1970).
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degree of care ordinarily exercised by other members of the profession act-
ing in similar circumstances.17

An important consideration in evaluating the applicable standard of 
care is whether or not the particular jurisdiction applies the “locality rule” 
to nursing malpractice claims. The “locality rule” basically provides that the 
conduct of the medical professional will be measured against the conduct of 
other medical professionals in the same locality, in other words, what other 
nurses in the community do or would have done. Thus, the defense attorney 
preparing a nurse for deposition should determine whether or not the juris-
diction applies the locality rule18 versus a national standard of nursing.19

 17 Massey v. Mercy Medical Center Redding, 103 Cal. Rptr. 3d 209 (2009) (a 
nurse is negligent if she fails to use the level of skill, knowledge, and care 
that a reasonably careful nurse would use in similar circumstances); Deese v. 
Carroll City County Hosp., 416 S.E. 2d 127 (Ga. Ct. App. 1992) (the standard of 
care for nurses is the reasonable degree of care ordinarily exercised by mem-
bers of the nursing profession in similar circumstances); Ewing v. Aubert, 
532 So. 2d 876 (La. Ct. App. 1988) (a nurse owes her patients the degree of 
knowledge and skill of members of her profession actively practicing in such a 
specialty under similar circumstances).

 18 Alef v. Alta Bates Hosp., 6 Cal. Rptr. 2d 900 (Ct. App. 1992) (a nurse’s conduct 
is measured by other nurses in the same or similar locality acting under 
similar circumstances); Wood v. Miller, 76 P. 2d 963, 966 (Or. 1938; Mattox v. 
Life Care Centers of America, Inc., 337 P. 3d 627, 632 (Id. 2014) (applying the 
locality rule); Ramirez- Ortiz v. Corporacion Del Centro Cardiovascular De 
Puerto Rice Y Del Caribe, 32 F. Supp. 3d 90, 98 (D.P.R. 2104), citing Morales v. 
Monagas, 723 F. Supp. 2d 416, 422 (D.P.R. 2010).

 19 Candler Gen. Hosp. v. Joiner, 349 S.E. 2d 756, 758 (1986) (the standard appli-
cable to nurses is the general professional standard for training and qualifica-
tions and is not dependent on a locality standard); Hall v. Hilbun, 466 So. 2d 
856 (Miss. 1985).
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Use of Published Rules, Guidelines, 
Regulations, Policies, and Procedures
It is extremely important to note that there are many national, state and local 
“standards,” “guidelines,” policies and rules which a skilled opponent may at-
tempt to use in an attempt to establish the applicable standard of care. There-
fore, in preparing to defend a nurse at deposition, it is necessary to prepare 
the nurse to appropriately respond to questions based upon such guidelines, 
policies and rules. In particular, it is possible that opposing counsel will pull 
selected passages from a hospital policy, nursing manual, statute or regulation, 
and thereafter question the nurse on his or her agreement or disagreement 
with the selected text, whether such text is “authoritative,” or whether such 
text establishes the appropriate standard of care. In other words, opposing 
counsel may try to turn the nurse into his or her own expert witness. As such, 
a practitioner may not want the nurse to agree that any selective text is “au-
thoritative,”20 or establishes the standard of care. The nurse should be mindful 
that each patient has a different presentation, each encounter is unique and 
that the appropriate care and evaluation is based upon the patient’s presenta-
tion, not on any general standard or hypothetical situation presented. Stated 
differently, the practice of nursing cannot be reduced to simply following a 
“recipe” or formulaic equation set forth in any particular publication, but re-
quires individual judgment and discretion as the situation unfolds.

It is important to obtain the hospital policies and procedures, as well as 
any nursing manuals referenced in the policies and procedures. The practi-
tioner preparing a nurse for deposition should study these documents so that 
the nurse is prepared when confronted with questions concerning these doc-
uments, and in particular, be mindful that opposing counsel will attempt to 
use such documents to establish a standard of care or for impeachment that 

 20 McBride v. Houston County Health Care Authority, 2015 U.S. Dist. Lexis 
81816, *44 (M.D. Ala, June 24, 2015) (recognizing an exception to the 
requirement of a medical expert where there is a medical treatise “where 
the plaintiff can identify an authoritative text or treatise that establishes 
proper procedure”).
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may later be used against the nurse at trial. While some states have rejected 
plaintiff’s attempts to establish the standard of care via a hospital policy and 
procedure21, this aspect of the law should be researched depending on the 
particular jurisdiction. Be aware that hospital policies and procedures are 
typically categorized by specific department/subject area, and therefore, the 
policies and procedures that are applicable in a particular case may be found 
in more than one set of policies. For example, while there is a likely set of 
“nursing” policies and procedures, there is also likely another applicable set 
of policies and procedures, such as emergency department policies and pro-
cedures and “hospital wide” policies and procedures. An additional concern 
with respect to hospital policies and procedures is the possibility that they 
refer to or adopt a particular nursing manual as a “guide” or “standard” for 
nurse conduct. If the policies and procedures do, in fact, refer to or adopt any 
such nursing manual, be sure to obtain a copy of the manual.

There are numerous other publications that opposing counsel may at-
tempt to use to establish the applicable standard of care. For example, the 
Code of Federal Regulations (C.F.R.) has requirements for medical facilities 
receiving Medicare and Medicaid funding, including requirements concern-
ing charting, staffing, and patient- observation guidelines. It is entirely possi-
ble that opposing counsel may attempt to use such regulations to establish the 
standard of care.22 Similarly, the American Nurses Association (“ANA”) and 

 21 Melick v. William Beaumont Hospital, 2015 Mich. App. Lexis 756, *7–9 (Mich. 
Ct. App. April 16, 2015) (Because it is the standard of care, internal rules and 
regulations do not determine liability in a malpractice action, and such mate-
rials may not be admitted at trial); Groeller v. The Evergreen Healthcare Cen-
ter, LLC, 31 N.E. 3d 869 (Ill. App. April 30, 2015).

 22 Hickson v. Martinez, 707 S.W. 2d 919 (Tex. App. 1985) (determining that the 
exclusion of CFR regulations was not harmless error as the jury found that 
while the nurses failed to obtain an adequate history on the patient, such fail-
ure was not negligence, despite the fact that the Code of Federal Regulations 
(42 C.F.R. 405.1033(d)(1)) requires hospitals receiving Medicare and Medicaid 
funds to keep adequate medical records on every emergency room patient, 
including an adequate record of the patient’s “[h]is tory of disease or injury.”).
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the Joint Commission on Accreditation of Healthcare Organizations (JCAHO) 
both have “standards” regarding nursing practice. Additionally, every state 
has its own Nurse Practice Act, which set standards of practice for a nurse for 
the state in which they are licensed. It is the nurse’s responsibility to know the 
standards of practice required to function within their state. To find the act 
in a given state, go to the National Council of State Boards of Nursing website: 
https://www.ncsbn.org/ nurse- practice- act.htm, click on “Find Your Nurse 
Practice Act”, then select your state. Finally, one referenced nursing text used 
by nursing schools and hospitals is the published textbook Nursing Proce-
dures 6th Edition Manual (Lippincott Williams & Wilkins, 2012).

Therefore, a nurse should be prepared to explain or differentiate his or 
her particular nursing care and treatment from the particular regulation, 
manual, standards and rules presented, and also, to consider whether such 
regulation, etc. is consistent with the standard when evaluated in the context 
of the particular facts of the case.

Job Description. Determine the key role of the nurse’s job for the facility 
or employer in question. The role will likely dictate the nurse’s daily respon-
sibilities. Often the job description reads something to the effect of “To 
provide professional nursing care, according to department policy/procedures 
and scope of practice.” Learn and know the policies and procedures and the 
scope of practice, and make sure the nurse knows as well. Facilities maintain 
a job description on each nurse and many facilities require the nurse to read, 
sign and agree to the job description annually. Descriptions may vary from 
year to year so make sure you obtain the description in effect at the time of 
the incident, and read and review it with the nurse. Some job descriptions 
reference essential standards, including that the nurse, “Accurately perform 
admission assessment according to standards of practice and as indicated 
by the patient’s condition.” The practice point is to obtain, learn and review 
with the nurse the applicable policies and “standards of practice,” and to 
address any concerns in advance of the deposition.

Employment File. The practitioner may want to inquire whether a per-
sonnel or employment file exists. Hospitals are required by JCAHO to main-
tain certain files on employees. A nurse’s personnel file can be important 

https://www.ncsbn.org/nurse-practice-act.htm
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and should be reviewed. In particular, hospitals typically keep records of 
nurse evaluations, disciplinary warnings and actions, if any, and continuing 
education programs attended. Inquire whether the nurse has a written con-
tract or employment agreement with the facility, and whether the nurse is 
an employee or an independent contractor. Any agreement may contain the 
scope of duties and responsibilities agreed to by the nurse.23 The agreement 
may also “define” the required standard of expected nursing practice. It may 
even designate a specific practice nursing manual or policies and procedures 
manual with which the nurse is required to comply. Make sure you obtain 
and read any reference materials or manuals.

Know Your Nurse’s Background. Your approach to preparation may vary 
with the nurse’s given background. Preparing an LPN may differ substan-
tially from a seasoned Ph.D. nurse. Learn whether the nurse is presently or 
has been in the past a charge nurse, head nurse, supervisor, house nurse, 
chief nursing officer, or director of nursing, and adjust your preparation 
accordingly. Obtain the specific and detailed credentials of the nurse. Often 
a nurse’s résumé or CV will be brief or incomplete. Review the nurse’s 
education, training and experience with the nurse in detail. Inquire with 
the risk manager or supervising nurse to learn the nurse’s work ethic, job 
performance, in-house training, overall competence, yearly or periodic eval-
uations, attitude, demeanor under pressure, personality traits, and ability 
to work with other medical professionals, particularly including the attend-
ing physicians whose orders the nurse performs. Knowing the nurse may 
affect the manner in which the preparation is planned and executed. You 
may also want to inquire with the state nursing board, as you should expect 
that opposing counsel may have done so before the deposition. Address any 
adverse practice issues with the nurse, and prepare a plan to explain any 
board complaints or adverse outcomes.

 23 One form agreement whose language begs the question contained this respon-
sibility… “[to] evaluate one’s own nursing practice in relation to professional 
practice standards as well as relevant statutes plus regulations identifying 
short and long term professional goals.”
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Learn from the Nurse. Don’t be afraid to ask the nurse what he or she may 
perceive as any weaknesses in the nursing care rendered and then follow up. 
For instance, if the nurse mentions she failed to record an important finding 
in her nursing assessment, make sure you check the 24 hour flow sheet or 
other sections of the chart where such a finding may indeed be documented. 
Nurses focus mainly on patient care and many work long hours, and while 
they know charting is required, they loathe doing so as it takes away time 
from patient care. They sometimes try to shortcut the process by making 
cryptic notes, not easily read or understood. So many will first admit their 
charting is a weakness and could have been done better. Whether it is a 
charting weakness or otherwise, it is better to know these answers in advance 
then to be surprised or unprepared when interrogation begins.

Different Methods of Charting. Aside from medication errors, poor 
charting is likely the next most common practice error committed by 
nurses. It is important to make sure the nurse is familiar with the type of 
charting required by the applicable policy(ies). Charting methods differ 
depending on the facility, hospital, and nursing unit policies and procedures. 
Obtain a copy of the facility or department policies, usually titled “Charting” 
or “Documentation,” and read them carefully along with the chart. If the 
nurse charts in a manner in direct opposition to the charting policy of the 
facility, there may be a failure to follow policy concern to address with the 
nurse. Methods of Documentation, Essentials for Nursing Practice (Patricia 
Potter, et al. eds. 8th ed. 2015), describes the most common methods of 
charting and documentation used by nurses when providing nursing care. 
Various charting methods follow:

Narrative Charting: The most frequently seen method of nursing docu-
mentation of the care provided is in paragraph or “narrative” form.

SOAP or SOAPIE format: This format is a problem oriented style of nurs-
ing documentation.

Focus Charting/PIE charting: This charting method focuses on the 
patient’s concerns or specific health needs.

Charting by Exception: This charting system of narrative form is utilized 
only for those observations that fall outside of the expected limits or normal 
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course of action. In a lawsuit for failure to timely diagnose an obstructed 
bowel, because the nursing entry did not record the findings from a subse-
quent abdominal exam, the nurse may be faced with the common mantra 
typically advocated by opposing counsel that “if it’s not written, it wasn’t 
done.” Charting by exception is one method which can quickly defuse such 
an accusation. The nurse though must be prepared to explain that only those 
observations that fall outside the expected limits are usually recorded. In 
other words, if the subsequent exam findings were the same, it is not cus-
tomary to repeatedly record those medical facts.

The Standard of Care Question. In advance of the deposition, learn the 
precise standard of care in the jurisdiction, whether codified by statute or 
developed through case law. Make sure you know what the nurse will say 
when asked what standard of care she follows. Also, do not allow the plain-
tiff’s attorney to turn your nurse into an expert witness. Be on alert for opin-
ion questions. Allowing opinion answers may alleviate the plaintiff’s burden 
of hiring his or her own expert.24 Unless you have designated the nurse as 
an expert, you should be able to be successful in objecting to expert opinion 
questions and limit the questioning to the facts.

Limiting the Nurse’s Testimony. Some practitioners advocate limiting the 
nurse’s testimony to only the nurse’s own notes or chart entries. The issue 
here is whether the case is better served by such limitation, as opposed to 
allowing the nurse to present a “before and after” picture of the case. This is 

 24 McBride v. Houston County Health Care Authority, 2015 U.S. Dist. Lexis 81816 
*42 (M.D. Ala., June 24, 2015) (denying summary judgment to defendant hos-
pital, even though plaintiff did not have an expert to establish the standard 
of care, finding that, “[a]lt hough McBride does not present her own expert on 
this issue, one of the emergency room nurses for the medical center testified 
that, if a patient were to tell a nurse about her medications, the nurse would 
breach the standard of care if she did not include that in the chart.”); Prairie 
v. University of Chicago Hospitals, 298 Ill. App. 3d 316, 327 (Ill. App. 1998) 
(“Where a plaintiff fails to obtain her own expert witness to testify as to the 
standard of care, the testimony of the defendant practitioner may be sufficient 
to establish the applicable standard of care.”).
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a strategic decision to be made on a case by case basis. Allowing testimony 
beyond the scope of the actual care and treatment of the patient may open 
the door to extended, and potentially more in depth and difficult question-
ing. Check the law in the applicable jurisdiction to learn whether the nurse’s 
testimony may be limited to the actual care and treatment the nurse pro-
vided to the patient.25

The Doctor’s Orders. It is important to determine whether the nurse fol-
lowed the physician’s orders.26 Review the doctor’s orders and have the nurse 
locate each place in the chart where he or she documents carrying out the 
doctor’s order. Prepare the nurse to explain why certain documentation indi-
cates that orders were followed, as documentation on flow sheets or other 
nurse entries may be unclear to persons not familiar with charting (i.e., what 
the 12/24 hour “chart checks” show).This also helps identify whether there 
are any issues with the nurse documenting following a doctor’s orders prior 
to the deposition. Opposing counsel may attempt to establish liability by 
arguing that the nurse negligently followed a doctor’s order because it was 
contrary to a hospital policy and procedure or another rule or guideline.27 If 

 25 Duke v. Garcia, 2014 U.S. Dist. Lexis 48045, *11 (D.C. N.M.) (noting that, 
“Unless offered and qualified as an expert, a treating physician ‘may not pro-
vide testimony beyond the scope of her treatment of plaintiff…’”); Rafferty v. 
Erhard, 2012 U.S. Dist. Lexis 92305, *12–13 (W.D. N.Y.); Scafidel v. Crawford, 
486 So. 2d 370, 371–72 (Miss. 1986).

 26 Drew v. Knowles, 511 So. 2d 393, 396 (Fla. App. 1987) (“We agree that a nurse 
acting under the direction and orders of a physician in matters involving 
medical professional skill and judgment is absolved from liability for the acts 
so performed, absent independent negligence upon the part of the nurse, and 
absent a performance of those acts or duties a nurse is called upon to perform 
at a level of performance below that which is expected of a similarly qualified 
nurse.”); Prairie v. University of Chicago Hospitals, 298 Ill. App. 3d 316 (Ill. 
App. 1998).

 27 Czubinsky v. Doctors Hospital, 139 Cal. App. 3d 361 (Cal. App. 1983) (Nurse 
not relieved of liability for failure to monitor a post- surgical patient where she 
had been told by the doctors in charge to leave the operating room to attend to 
other duties. The Court held that the nurse was held to the standard of care as 
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this issue arises, i.e., the nurse’s adherence to a questioned physician’s order, 
counsel may be in a better position to rebut the asserted duty to disobey if 
the nurse viewed it as a mere difference in medical judgment.28

Taking the Deposition of Co-Defendant Nurse
You may find a need to depose a co- defendant nurse depending on your 
particular situation, whether it may be to preserve testimony for trial or 
to gain information you do not already have. It may be that you need the 
nurse’s assistance in your defense or have a need for the nurse to explain 
a specific chart entry. Confer with co- defense counsel well in advance to 
learn whether there is any unforeseen reason not to depose the nurse and/
or to learn whether the nurse will be helpful. Remember that opposing 
plaintiff’s counsel has a right to ask questions at the deposition. You may 
need to be cautious as you could be opening the door for opposing counsel 
to potentially use the nurse to establish a standard of practice which may be 
harmful to your defense. Another nurse will never know all the reasons or 
justifications why your nurse did what he or she did or did not do, or what 
he or she allegedly should have done. Without having the benefit of that 
knowledge, an unwary friendly nurse could negatively affect your defense 
without intending or even knowing it. You may also find a need to depose a 
non-party hospital nurse. In such a circumstance, contact hospital counsel 
well in advance and explain your situation and needs accordingly.

described by the hospital’s manual of procedures, which required the nurse to 
be on hand to assist the anesthesiologist during the entire procedure.); Utter 
v. United Hospital Center, Inc., 236 S.E. 2d 213 (W. Va. 1977) (the nursing staff 
had a duty to take positive action in the face of patient’s worsening condi-
tion, despite physician’s awareness of the condition, as the hospital’s manual 
required the nurses to report the condition to the department chairman.).

 28 Paris v. Michael Kreitz, 331 S.E. 2d 234 (N.C. App. 1985) (finding that a nurse’s 
duty to disobey a physician’s order does not extend to differences in medi-
cal judgment.).
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In conclusion, the single most important practice advice in prepar-
ing for a nurse deposition is to do your homework—obtain and study the 
records, learn about the alleged condition or injury at issue and research the 
applicable law.
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