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Chapter 16

Deposition of a Police Officer

By Natalie C. Schaefer

Understand the Purpose of the Deposition
Police officer testimony can have a big impact at trial as most jurors respect 
police officers and the work they do, and thus want to find them credible. 
Further, depositions of police officers are often particularly important 
because an officer may testify as either an expert witness or a lay person, 
depending on the circumstances.

Systematic planning will produce an effective deposition examination of 
a police officer. The particular approach to take at the deposition will depend 
on whose interests you represent. If the attorney for the individual who was 
identified as “at fault” notices the deposition, that attorney will have the 
first opportunity to question the officer and may focus on issues that may 
not initially appear significant. Regardless of who you represent, pay close 
attention to the testimony regarding the police report and any information 
in the report that has not been discussed in the deposition (inadvertently or 
intentionally) that may bear on your position.

An officer will often concede to other possible motor vehicle violations 
that may not be included in the report. Therefore it is imperative to know the 
laws applicable to your particular accident or case, whether cited by the offi
cer in the police report or not.

Finally it is important to use a polite and professional tone during the 
deposition. Generally, police officers are “matter of fact” witnesses, and 
will answer a fair question squarely and truthfully. Yet they also tend to be 
experienced testifiers who will resist anything they perceive as an attempt to 
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twist their words. Police officers also rarely have independent recollections 
of traffic accidents due to the high volume of accidents that they investigate. 
However, the same officer testifying at trial, or in another deposition, will 
likely recall you and your deposition if you conduct yourself in a rude and 
brash fashion. Ultimately, this will not serve your client well.

Pre-Deposition Preparation

Get Applicable Records: Police Report, Personnel File, 
Department’s Policies and Procedures, Other Relevant 
Documents Obtainable via Subpoena or FOIA

The first step in preparing for an officer’s deposition is to obtain and closely 
examine the police report and other relevant information related to the 
underlying incident. For example, a police report completed after a motor 
vehicle accident will typically contain information about the accident, 
including the date, location, involved parties, circumstances surrounding 
the accident, and the officer’s determination as to the cause of the accident. 
You should include with the deposition notice a subpoena duces tecum for 
the investigating officer’s police report and entire file related to the incident.

Often a police report will cite to the applicable code violation. To be 
properly prepared for the deposition, have a good working knowledge of the 
applicable motor vehicle laws cited in the report as well as any other code 
sections that might apply or have some bearing on the cause of the accident 
or the fault of the parties.

Departmental policies and procedures often set forth the manner in 
which an officer must act in certain circumstances. Obtain a copy of those 
policies and procedures before the deposition. If the expected testimony is 
adverse to your client’s interests, a review of the applicable policies and pro
cedures may enable you to indict the officer’s testimony if he or she failed to 
comply with those policies and procedures.
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Be Familiar with Every Detail of the Records, 
Especially a Police Report

Police reports often contain detailed information that may not be specifically 
relied upon by the investigating officer when determining fault. For instance, 
a section of the report may address seatbelt usage. Depending on your ju
risdiction, whether the injured individual was not wearing a seatbelt may 
be determinative of the case (or at least relevant to causation and damages). 
Additionally, police reports frequently identify injuries reported at the scene. 
If no injuries are reported in the accident report, the officer should be asked 
to confirm that he did not observe any injuries, that no one reported any inju
ries to him, or whether anyone refused an ambulance or medical treatment.

While not always noteworthy, these small details in the police report 
can provide evidence on many issues in a case (aside from fault) such as 
causation and damages.

Prepare Documents to Be Used as Exhibits

Know what documents you will want to use as deposition exhibits. Typ
ically, the police report and any accompanying witness statements, dia
grams, reconstruction reports, and photographs will be relied upon during 
the deposition. Know what you intend to mark as an exhibit before the 
deposition so your flow will not be interrupted. Be mindful of laying the 
proper foundation for admission of exhibits at trial, so that you can be sure 
important exhibits, such as photographs, can be admitted through use of the 
deposition should the officer not be available to testify live at trial. Further, 
jurisdictions differ as to the admissibility of police reports. Know your juris
diction’s law on admissibility of police reports so that you can elicit depo
sition testimony designed to either admit or deny admission of the report, 
according to the circumstances of your case.

Prepare an Outline of Other Testimony for Use in Deposition

In a civil case, an officer may be called to testify at deposition multiple 
times, or he may have testified in similar cases at other times in his or her 
career. Accordingly, it might be necessary to compare the previous tran



200   The Deposition Manual   Chapter 16: Deposition of a Police Officer

scripts when preparing for the officer’s testimony. Carl J. Franklin, Police 
Officer’s Guide to Civil Liability, 88 (1993).

If you have other testimony of the officer available, review it and outline 
any testimony that may be relevant to the questions you intend to ask the 
officer. Prepare to have the pages of the prior testimony available for review 
by the officer and to make that testimony an exhibit as well.

Research and Understand Any Technical 
Information Before the Deposition

Be sure to educate yourself on any relevant technical information—which 
can include accident investigation protocols, policies or procedures, recon
struction protocols, and investigative techniques—before the deposition. 
Attorneys need to understand the technical aspects and mechanics of how 
certain testing and investigation is properly done. For example, breath
alyzers and field sobriety tests have stringent requirements. If intoxication 
is relevant in your case, know how each test must be administered and then 
focus part of the deposition on the administration of that testing.

Of course, obtain and review all of the paperwork the officer prepared 
relevant to the case. In most instances, the officer’s report will contain 
everything he or she recalls about the matter. Carefully review these docu
ments and prepare follow up questions about anything you find unclear. If 
it is unclear to you, it will likely be unclear to a jury. Your job is to find out 
everything the officer recalls about the matter that was not recorded in the 
report. 4 Am. Jur. Trials 119 (1966).

Know Your Goal for the Deposition

Before the deposition of a police offer, it is crucial that you know your goal 
and organize your strategy for achieving it. Understand the role of the police 
officer to the case and what information you need from that officer that will 
help your case at trial. If the officer is a witness to the incident, you will 
focus your inquiry on the officer’s observations. If the officer did not witness 
an incident, but rather investigated it, your inquiry will focus on his inves
tigation and findings. If you are defending an officer who has been sued for 
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excessive use of force, the focus of the deposition will be significantly differ
ent. (See “Defending the Police Officer Deponent,” p. 208).

Deposing the Investigating Officer
Law enforcement officers commonly testify regarding the specifics of the 
subject investigation, as well as general law enforcement related issues. 
As with all testimony, for an officer to provide opinion testimony that is 
not derived from personal knowledge, but rather derived from scientific 
or specialized knowledge, the officer must be qualified as an expert. Kim 
Channick, “You Must Be This Qualified to Offer an Opinion: Permitting 
Law Enforcement Officers to Testify as Laypersons Under Federal Rule of 
Evidence 701,” 81 Fordham L. Rev. 3439 (2013). Whether a law enforcement 
officer will be certified as an expert witness depends largely on the officer’s 
ability to satisfy the requirements of Rule 702. Id.; see also Fed. R. Evid. 702.

Officers usually receive training on how to testify professionally in a trial. 
Generally speaking, jurors perceive police officers as credible and truthful 
witnesses. Because officers are often viewed in high regard, ask the deponent 
officer very focused questions to prompt specific answers, particularly regard
ing facts in your favor, thereby clearly securing the officer’s testimony. The 
goal is to get as much commitment and clarity from the officer as possible.

Foundation and Background

A police officer’s specialized background is precisely what qualifies the offi
cer to give testimony as an expert witness. Stuart A. Summit, “Conducting 
the Oral Deposition,” in The Litigation Manual 326 (John G. Koeltl et al. eds., 
1999). Therefore the record you are able to create in a deposition regarding 
an officer’s qualifications will be critical to your efforts to either enable the 
officer to give expert testimony, or to prevent him from doing so, according 
to the circumstances of your case.

Before asking questions about the event that is the subject of the lawsuit, 
ask the officer about his or her work history and professional background, 
including how long he or she has been a police officer and for what police 
departments he or she has worked. You may also want to ask about the 
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officer’s education and training. The officer’s training record, personnel 
file, qualifying test results, and information regarding prior complaints, 
lawsuits, or reprimands should be reviewed before the deposition. This may 
require a subpoena to the agency for which the officer works.

You should also inquire into any special training the officer has 
attended and licenses the officer holds. Inquire about the officer’s disci
plinary history, personal criminal record, and the transcripts of other civil 
suits in which an officer has testified. Prior conflicting testimony or a pat
tern of conduct of a police officer might be relevant to the officer’s credibility 
and bias. 5 Handbook of Fed. Evid. §701:1 (7th ed.). The following outline 
provides general topics of inquiry into the training, qualifications and expe
rience of an investigating police officer:

• Name?

• Agency, job title, duties, and station?

• Training history?

• Accident Reconstruction training?

• Employment history?

a. Different law enforcement agencies?

b. Discipline history?

The Incident

After performing the pre deposition preparation work and obtaining pre
liminary background information, it is time to have the officer testify about 
the incident. (Handling a Criminal Case in New York §3:73). Obtain as many 
details as possible, giving the officer an opportunity to tell you everything he 
or she remembers about the incident. Take thorough notes in order to deter
mine the facts as recollected by the officer. After listening to the officer’s 
narrative of the incident, review your notes and ask specific questions about 
specific points of concern. It is often helpful to take notes and make a “follow 
up” list of questions separate from your notes. You can do this in the mar
gins, simply underline the questions, highlight them, or somehow delineate 
the follow up questioning so you do not forget to ask those questions.
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Review the police report with the officer. The deposition of a police offi
cer is your opportunity to learn about police department records. Have the 
officer explain any police department paperwork that he or she prepared.

Ask about the incident in chronological order, as it will be easier for the 
officer to recall, and will lead to a clearer transcript, particularly with regard 
to timing of events. For instance:

• First responder call data?

a. When did you receive the call?

b. From whom did you receive the call?

c. If from the dispatcher, what governmental units were involved?

d. If from a witness or driver, what was said?

• What time did each officer respond to the scene? Were there other 
police officers involved in the investigation? If so, what are their 
names and for what agencies do they work?

• Describe the scene of the incident: For example, if the deposition 
involves a car accident, ask:

a. Location of relevant items? Weather? Road surface condi
tions? Visibility?

b. Any obstructions to vision for each driver?

c. What were traffic control devices and signs for each driver?

d. How many driving lanes each direction?

e. What was the width of the driving surface?

f. What was the width of the shoulders?

g. What was the type of surface (blacktop, concrete, gravel)?

h. Was there any indication of the paths of the vehicles? If so, what?

i. Was there debris on road? What was it? Where was it?

j. Was other property damaged (e.g., light pole)?

k. What was the point of impact?

l. How did you determine this point of impact?
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m. What portions of each vehicle were damaged?

n. Do you have opinions as to which portions of the 
 vehicles collided?

o. How did each vehicle leave the scene?

p. Was there any investigation or determination whether any vehicle 
had any mechanical defects before the accident?

• Speed

a. Was the speed of each driver determined? If so, how was the 
speed determined?

b. Did drivers describe their speed?

c. Did witnesses describe the vehicles’ speed?

d. Did you perform any skid measurements or other test to 
 determine speed?

e. Do you have an opinion as to the speed of each vehicle? If so, how 
did you arrive at that opinion?

f. Upon what facts is that opinion based?

• Drivers

a. What was the location and position of the involved individuals 
when you arrived at the scene?

b. Did you observe any injuries?

c. Intoxication

1. Was alcohol or drugs involved?

2. Were any tests for intoxication performed? If so, what tests 
were performed and by whom? What were the results?

3. Do you have an opinion as to whether the driving was impaired 
as a result of alcohol or drugs?

• Witnesses

a. What is the contact information of all drivers, passengers, 
and owners?

b. What is the contact information for every witness?
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c. Did witnesses give any statements? Are the statements recorded? 
Are there any statements outside of those contained in the 
police report?

• Did a fire department respond to the scene? Which unit?

• Did an ambulance or other EMS respond to the scene? Which one? 
Was emergency or first aid administered? If so, by whom and what 
was done?

• Were any vehicles towed? If so, by whom?

• Does the investigating officer have any other opinions?

a. Cause of the accident?

b. Impairment of any driver?

c. Seatbelt use?

d. Cell phone use?

e. Adequacy of vehicles’ mechanical condition?

f. The visibility of traffic signs or speed limit signs?

• Traffic charges: Was any traffic citation issued? If so, to whom and for 
what? If not, why not? What was the disposition?

• Since the accident, has any further investigation been done by you or 
any other officer? If so, what?

The Police Report

Usually police reports will identify the “at fault driver” to some degree. Some 
officers will issue a traffic citation; others will simply identify “contributing 
circumstances” by each driver. Generally, except for those circumstances in 
which an officer personally witnessed the subject event, an officer’s determina
tion of fault is usually a matter of opinion based upon his investigation. Where 
determination of fault in a police report is a matter of opinion, it can either be 
supported or attacked in the same manner as any opinion testimony.

Decide if you want to attach the police report as an exhibit. If so, have 
the officer authenticate the report and confirm its accuracy. You should have 
already received a copy of the official police report and records on incident. 
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In your questions, cover any other potentially relevant documents the officer 
or department generated.

a. Ask to see the officer’s notes.

b. Are there other police records?

c. Any photos taken? By whom? When were the photos taken?

d. Was the police car equipped with a video camera?

e. Did you, or any officer at the scene, have a video camera running on 
the way to the accident scene or at the accident scene?

f. Diagrams?

1. Did you prepare a diagram of the scene?

2. Could you make a drawing of what you found and the measure
ments that you made?

3. Do you know of any other diagrams or maps of the 
 accident scene?

Distinction Between Expert Testimony 
vs. Fact Witness Testimony
There exists a dividing line between traditional expert witnesses and lay 
witnesses which is often difficult to administer in practice. Regardless of 
whether a witness is an expert or a lay person, it is sometimes difficult to 
separate “fact” from “opinion” and to separate “opinion” from “speculation.” 
H. Patrick Furman, Opinion Testimony: Lay, Expert, or Something Else?, 
Colo. Law., June 2008, at 33. The distinction between an expert and a lay 
witness is that a lay witness’s testimony results from a process of reasoning 
familiar in everyday life. In contrast, an expert’s testimony results from a 
process of reasoning which can be mastered only by specialists in the field. 
Witnesses often find it difficult to express themselves using language that is 
not opinion or conclusion. Id., see also Fed. R. Evid. 701.

There is increasing difficulty in managing the line between expert and 
lay testimony due to the growing number of witnesses who have special 
education, training, and/or experience, but who would otherwise not be 
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considered experts in the traditional sense. Furman, supra. Police officers, 
who are not traditionally considered experts primarily because they are not 
“retained,” often give testimony based on specialized training in an area (for 
example, roadside sobriety testing and accident reconstructions). Id. The 
difficulty in distinguishing between lay and expert opinion arises when a 
witness has training or education beyond that of the “average” person. Id.

Sometimes it can be difficult to categorize a police officer’s opinions as 
expert or lay opinion. Id. Police officers routinely offer testimony under Fed. 
R. Evid. 701 based on their perceptions and experiences. Officer testimony 
may become objectionable when it is expert testimony guised as a lay opin
ion. Id. The distinction between lay and expert opinion is that “when an 
officer’s opinions require the application of, or reliance on, specialized skills 
or training, the officer must be qualified as an expert before offering such 
testimony.” Id. This distinction is not always clear, and the opinions offered 
by police officers may fall within both of these categories.

Lay opinion testimony is admissible under Federal Rule of Evidence 701, 
while Rule 702 governs the admission of expert testimony. Lay opinion testi
mony focuses heavily on the perceptions of the witness based on that witness’s 
personal observations, for instance, the appearance of persons or things, de
grees of light or dark, estimates of weight, time, or speed, the emotional state 
of a person, the value of certain property, and so forth. These are opinions that 
arise from the observations a witness makes and his interpretations of those 
events based on common sense and experience. Karen J. Kruger, Chief ’s Coun-
sel: The Police Officer as Expert Witness, Police Chief (July 2015).

Expert testimony seeks to explain matters beyond the usual knowledge 
or perception of a typical jury. It is based on specialized knowledge, train
ing, experience, or skills, the application of which will help the jury under
stand the evidence. Expert testimony is not confined to events perceived by 
the witness, but may arise from hypothetical propositions or be based upon 
the witness’s study of the evidence provided by other witnesses in the case. 
Id. When deposing a police officer as an expert, know the officer’s qualifica
tions and the assumptions or reasoning for his or her opinion (the assump
tion may not factually be correct).
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A “lay” witness who has observed an event about which he or she 
intends to testify may also have an expert opinion about the interpretation 
of those events. When the ability of the witness to form such opinions is 
due to special training, skill, or knowledge, a court may deem that the wit
ness is presenting expert testimony. Although Rule 702 states that only a 
witness qualified as an expert may (as opposed to must) testify in the form 
of an opinion, other procedural and discovery rules must be followed if the 
witness expects to offer testimony based on his specialized knowledge. Id. 
See, e.g., Fed. R. Evid. 402 (relevancy); 403 (unfair prejudice); 704 (ultimate 
opinion); 802 (hearsay).

Defending the Police Officer Deponent
If you are defending a police officer in a deposition, certain issues are likely 
to arise, including (1) policies and procedures; (2) training; and (3) pattern 
and practice conduct. In some cases, for example cases alleging civil rights 
violations (excessive force, deliberate indifference, etc.) the officer is not typ
ically involved as an investigating officer, but rather, as a fact witness, and 
likely a defendant. When defending a police officer in a deposition, there are 
a few unique things to keep in mind.

First, meet with the officer to prepare him or her for the deposition. 
More than likely, the officer is familiar with the legal process and has testi
fied in trial and/or deposition on multiple occasions in the past. Importantly, 
however, that prior testimony is usually related to a criminal investigation 
that the officer completed. The credibility of the officer is always a rele
vant issue. However, when the officer is a defendant, the questions that 
are directed toward him or her become much more intimately significant. 
Therefore the officer must be prepared to respond truthfully with an under
standing of the nature of the allegations against him or her.

Review any applicable policies and procedures with the officer. Make 
sure the officer understands the policies and procedures and can explain 
his or her compliance with them. Also review any other relevant material, 
including criminal reports, testing, photographs, or other documentation 
so the officer is familiar with the underlying facts. Again, remember that 
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officers are involved in hundreds, if not thousands, of investigations. Most 
officers cannot recall the investigations. It is important to review with the 
officer the facts and information of the underlying event to refresh his or her 
recollection before the deposition.

Preferably, before the deposition obtain have the officer’s personnel file 
and review it with the officer. If there are any disciplinary issues, review and 
understand them in detail. Have the officer explain the facts of each because 
any disciplinary issues will likely be discussed at the deposition. Understand 
the officer’s entire training history. Often officers will attend a training 
academy (or more than one), basic training, orientation training, annual 
refresher training, and specialized training. Review the officer’s training 
history with him or her, and emphasize the importance of establishing the 
officer’s qualifications so that if training is discussed at the deposition the 
officer will be prepared to explain his or her extensive training history and 
make a good case for his or her qualifications.

Review the underlying facts with the officer. Know the alleged injured 
individual’s criminal history and intoxication history during the subject 
event. Often factors like these help put an officer’s conduct in proper context. 
If the case involves excessive force, for instance, go through the mechanics 
of the officer’s contact with the alleged injured individual. Prepare the officer 
to answer very specific and detailed questions about the contact, focusing on 
the officer’s justification of every action taken. If your officer can explain and 
justify each action taken, it is much more likely that when asked to describe 
the events, the officer will be ready to not only explain what happened, but 
also why it happened.
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