
The Deposition Manual   v

Table of Contents

Introduction.....................................................................................................................................vii
Foreword .........................................................................................................................................viii
DRI Mission, Diversity Statements............................................................................................ ix
DRI Officers .......................................................................................................................................x
Directors .............................................................................................................................................x

Chapter 1
History of Oral Depositions .................. 1

By Gaye Nell Currie

Chapter 2
The Mechanics of Depositions ...........12

By Diane S. Davis

Chapter 3
Whom to Depose and When ..............28

By Diane S. Davis

Chapter 4
Preparing for Depositions ...................35

By Philip W. Savrin

Chapter 5
Taking the Plaintiff’s Deposition ........42

By Philip W. Savrin and 
Michael Wolak III

Chapter 6
Preparing the Client  
for Deposition ..........................................52

By Suzanne L. Davis, 
Andrew DeSimone, and 
Meredith Berge

Chapter 7
Defending the  
Client’s Deposition .................................64

By Christopher A. Bottcher

Chapter 8
Expert Depositions ................................75

By Lise T. Spacapan and 
Dominique Savinelli

Chapter 9
Depositions to  
Perpetuate Testimony ..........................97
Federal Rule of Civil Procedure 27

By Robert Edward Ryan

Chapter 10
Persons Before Whom  
Depositions May Be Taken ............... 111
Federal Rule of Civil Procedure 28

By Isabel D. Barroso

Chapter 11
Using Depositions in  
Court Proceedings .............................. 133
Federal Rule of Civil Procedure 32

By Andrew D. DeSimone and 
Kierston J. Eastham



vi   The Deposition Manual   Table of Contents

Chapter 12
Impeachment with  
Deposition at Trial ................................147

By Natalie C. Schaefer

Chapter 13
Defending Corporate  
Depositions ........................................... 159
Federal Rule of Civil Procedure 30(b)(6)  
Corporate Representative Depositions  
and the Apex Doctrine

By Stephanie M. Wurdock

Chapter 14
Depositions by  
Written Questions ................................176
Federal Rule of Civil Procedure 31

By Douglas F. McMeyer and 
Brittany Brody

Chapter 15
Discovery Sanctions ........................... 187
Federal Rule of Civil Procedure 37

By Erica L. Parsons

Chapter 16
Deposition of a Police Officer ......... 197

By Natalie C. Schaefer

Chapter 17
Deposition of a Nurse ........................ 210

By Stephen G. Peresich

Chapter 18
Deposing Design Professionals ...... 231
Architects and Engineers in  
Construction Defect and  
Personal Injury Cases

By Ewing E. Sikes

Chapter 19
Deposition of Accident 
Reconstructionist .................................241

By Matthew C. Henning

Chapter 20
Deposition of an Economist............. 257

By Matthew C. Henning

Chapter 21
Deposition of  
Truck Driver (CDL) .............................. 264

By Natalie C. Schaefer

Chapter 22
Depositions of  
In-House Counsel ................................ 282

By Elizabeth M. Sorenson Brotten

Chapter 23
Deposing Plaintiff’s  
Medical Care Providers ..................... 293

By Keith N. Uhles

Contributors .......................................... 308



The Deposition Manual   187

Chapter 15

Discovery Sanctions
Federal Rule of Civil Procedure 37

By Erica L. Parsons

F ederal Rule of Civil Procedure 37 provides parties with recourse if their 
opposing counsel fails or refuses to comply with discovery. See Stillman 

v. Edmund Scientific Co., 522 F.2d 798, 801 (4th Cir. 1975) (recognizing “the 
consequences of the failure to make discovery… and the imposition of sanc-
tions [where there has been] an abuse of the discovery rules”). In general, 
where one party finds another’s discovery responses to be insufficient or 
where a party fails to appear for a properly noticed deposition, then after 
conferring with that party in an attempt to resolve the dispute and upon 
notice to that party, the dissatisfied party “may move for an order compel-
ling disclosure or discovery” in the court where the action is pending. Fed. 
R. Civ. P. 37(a)(1)&(2). A party is not excused from responding to discovery 
or appearing for a deposition solely by alleging that the discovery sought 
was objectionable. Fed. R. Civ. P. 37(d)(2). Rather, and as discussed below, 
the party objecting to such discovery should file a motion for protective 
order in accordance with Rule 26.

In cases where a litigant is seeking to compel discovery from a nonparty, 
any such motion party should be filed in the jurisdiction where discovery is 
or will be taken. Fed. R. Civ. P. 37(a)(1). However, both the federal rule and 
local rules in many jurisdictions expressly require that any such motion 
“must include a certification that the movant has in good faith conferred or 
attempted to confer with the person or party failing to make disclosure or 
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discovery in an effort to obtain it without court action.” Fed. R. Civ. P. 37(a)(2) 
and (d)(1)(B); see also Parsi v. Daioleslam, 778 F.3d 116, 126 (D.C. Cir. 2015).

Specific Types of Motions to Compel 
Discovery and for Sanctions
Rule 37 specifies certain types of motions that a party may file, depending 
on the nature of the discovery dispute.

Motions to Compel Disclosures or for Sanctions for 
Failing to Participate in Planning Conference

Pursuant to Federal Rule of Civil Procedure 26(b) and local rules in most 
jurisdictions, parties are required to make specific disclosures early in the 
litigation process. If a party fails to make the disclosures contemplated by 
this rule or if the disclosures are vague or incomplete, then the other party 
may move to compel more complete disclosures. Fed. R. Civ. P. 26(a)(3)(A).

Likewise, if a party fails to participate in the initial planning confer-
ence required under Rule 26(f) and local rules in most jurisdictions, a court 
may “require that party or attorney to pay to any other party the reasonable 
expenses, including attorney’s fees, caused by the failure.”

Motions to Compel Discovery Responses

Similarly, where a party fails to respond to discovery requests or where the 
responses are incomplete or insufficient, the opposing party may move to 
compel complete responses. Fed. R. Civ. P. 37(a)(3)(B)&(4). These provisions 
contemplate motions to compel in situations where an opposing party has 
refused to answer a question in a deposition or interrogatory; has refused to 
comply with a discovery request as a party’s officer, director, or managing 
agent; or has refused to produce an individual for examination.

Both the federal rules and the courts generally favor a broad scope of 
discovery. See, e.g., Fed. R. Civ. P. 26; see also Young v. Lukens Steel Co., No. 
92-6490, 1994 WL 45156, at *2 (E.D. Pa. Feb. 10, 1994); Burke v. New York 
City Police Department, 115 F.R.D. 220, 224 (S.D. N.Y. 1987). However, simply 
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filing a motion to compel a person to comply with a discovery request or to 
make disclosures in accordance with the Federal Rules of Civil Procedure is 
not a guarantee that the movant will be able to obtain the requested infor-
mation or materials. “[W]hen a request for discovery is overly broad on its 
face or when relevancy is not readily apparent, the party seeking the dis-
covery has the burden to show the relevancy of the request.” Cunningham v. 
Standard Fire Ins. Co., 2008 WL 2902621 (D. Colo.) at *1; Morrison v. Phila. 
Hous. Auth., 203 F.R.D. 195, 196 (E.D. Pa. 2001).

If the movant satisfies the initial burden, then the party opposing dis-
covery has the burden of articulating why such discovery should not be had. 
Morrison, 203 F.R.D. at 196. The party resisting production must demon-
strate to the court “that the requested documents either do not come within 
the broad scope of relevance defined pursuant to Fed. R. Civ. P. 26(b)(1) or 
else are of such marginal relevance that the potential harm occasioned by 
discovery would outweigh the ordinary presumption in favor of broad dis-
closure.” Young, 1994 WL 45156, at *2.

Payment of Expenses
If the court grants a motion to compel pursuant to Rule 37, it must also 
award the moving party reasonable expenses incurred in making the 
motion, which can include attorneys’ fees. Fed. R. Civ. P. 37. However, this 
provision also contains a caveat, which prohibits any such award if the 
movant failed to make good faith effort to obtain the information; if the 
non- moving party’s failure or refusal to produce the information or docu-
ments was “substantially justified”; or if such an award would be otherwise 
unjust. See Pierce v. Underwood, 487 U.S. 552, 556 (1988) (defining “substan-
tially justified” as being justified to a degree satisfying a reasonable person); 
see also Maddow v. Proctor & Gamble Co., 107 F.3d 846, 853 (11th Cir. 1988) 
(determining that a party was substantially justified in opposing a motion to 
compel when it believed case law supported that opposition).
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Motions for Protective Order
In the face of a motion to compel (or more prudently, before such motion is 
filed), the person seeking to avoid discovery may elect to file a Motion for Pro-
tective Order and ask the court to order that he or she not be required to pro-
duce the relevant information or appear for deposition. Fed. R. Civ. P. 26(c) 
and 37(a)(5)(B). Any person or party wishing to obtain an order of protection 
over discovery material must demonstrate that “good cause” exists for the 
order of protection. Pansy v. Borough of Stroudsburg, 23 F.3d 772, 786 (3d Cir. 
1994) (citing Fed. R. Civ. P. 26(c); Smith v. Bic Corp., 869 F.2d 194, 199 (3d Cir. 
1989)). In considering whether good cause exists for a protective order, federal 
courts will generally apply a balancing test. Pansy, 23 F.3d at 787.

The balancing conducted in the discovery context should be applied 
by courts when considering whether to grant confidentiality orders 
at any stage of litigation, including settlement. The court must bal-
ance the requesting party’s need for information against the injury 
that might result if uncontrolled disclosure is compelled. When the 
risk of harm to the owner of a trade secret or confidential infor-
mation outweighs the need for discovery, disclosure through dis-
covery cannot be compelled, but this is an infrequent result. Once 
the court determines that the discovery policies require that the 
materials be disclosed, the issue becomes whether they should “be 
disclosed only in a designated way,” as authorized by the last clause 
of Rule 26(c)(7). Whether this disclosure will be limited depends 
on a judicial balancing of the harm to the party seeking protection 
(or third persons) and the importance of disclosure to the public. 
Courts also have a great deal of flexibility in crafting the contents of 
protective orders to minimize the negative consequences of disclo-
sure and serve the public interest simultaneously.

Id. at 787–91; Glenmede Trust Co. v. Thompson, 56 F.3d 476, 483 (3d Cir. 
1995) (citing Pansy, 23 F.3d at 787–91). The party seeking a protective order 
bears the burden of persuasion and “broad allegations of harm, unsubstan-
tiated by specific examples or articulated reasoning do not satisfy the Rule 
26(c) test.” Cipollone v. Liggett Group, Inc., 785 F.2d 1108, 1121 (3d Cir. 1986).
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Although the above cases address the propriety of entering protective 
orders in relation to and in conjunction motions filed in accordance with 
Rule 26(c), the same factors may be considered in determining whether to 
enter a protective order in conjunction with denial of a motion to compel. 
See, e.g., Constand v. Cosby, 232 F.R.D. 486, 489 (E.D. Pa. 2006).

If a motion to compel is denied and the court enters a protective order 
precluding the disclosure of the information sought by the movant, then the 
court may award the nonmovant the reasonable costs and fees incurred in 
having to defend against such motion. Fed. R. Civ. P. 37(a)(5)(B). However, 
such an award is not permitted if the motion was substantially justified or if 
such an award would be unjust. Id.

Failure to Comply with a Court Order 
Compelling Discovery or Disclosure
Failing to comply with a court order compelling discovery can result in 
various sanctions, depending on the type of discovery withheld. Fed. R. Civ. 
P. 37(b). Courts have widely recognized that sanctions can prevent parties 
from benefiting from their failure to produce discoverable information and 
ensure compliance with the Federal Rules of Civil Procedure. See Cine Forty- 
Second St. Theatre Corp. v. Allied Artists Pictures Corp., 602 F.2d 1062, 1066 
(2d Cir. 1979); U.S. v. Sumitomo Marine & Fire Ins. Co., Ltd., 617 F.2d 1365, 
1369 (9th Cir. 1980); ClearValue, Inc. v. Pearl River Polymers, Inc., 560 F.3d 
1291, 1299 (Fed. Cir. 2009). However, courts must consider whether coun-
sel acted with gross or simple negligence in disobeying the requirements 
of discovery. Cine Forty- Second St. Theatre Corp., supra, at 1068. They also 
must consider the entirety of a case’s record before ordering such measures. 
Id. Courts have generally held that Rule 37 sanctions are only proper when 
“there has been a complete or nearly total failure of discovery.” See Fox v. 
Studebaker- Worthington, Inc., 516 F.2d 989, 995 (8th Cir. 1975).

In circumstances where the failure to comply with court order occurs in 
the district where is deposition is scheduled to take place, the noncompliant 
deponent may be held in contempt in either that district or in the district 
where the action is pending. Fed. R. Civ. P. 37(b)(1). When a person fails 
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to obey a discovery order from the court in the district where the action is 
pending, the court is authorized to impose sanctions, including having alle-
gations of fact deemed admitted by the noncompliant party, prohibiting the 
introduction of testimony or evidence favorable to the noncompliant party, 
staying the case, or holding the noncompliant party in contempt. Fed. R. Civ. 
P. 37(b)(2)(A). In extreme instances, a district court may even strike plead-
ings, dismiss an action or enter default judgment against a party that fails to 
comply with a discovery order. See Southern U.S. Trade Ass’n v. Guddh, 565 
F. App’x 280, 281 (5th Cir. 2014). However, a district court must provide spe-
cific factual evidence to support striking a particular pleading. Id.

Similarly, if a party fails to produce a person for deposition following a 
court order to do so, the same sanctions may be entered against the disobe-
dient party. Fed. R. Civ. P. 37(b)(2)(B). See General Ins. Co. of America v. East-
ern Consol. Utilities, Inc., 126 F.3d 215 (3d Cir. 1997) (holding a non-party in 
contempt of court for failing to produce documents and attend deposition in 
accordance with Rule 37(b)(1)).

The court may also order that the party, the attorney, or both, to pay the 
reasonable expenses, including attorney’s fees, incurred as a result of the 
failure to comply with the court’s order, unless such failure was “substan-
tially justified or other circumstances make an award of expenses unjust.” 
Fed. R. Civ. P. 37(b)(2)(C); Silk Gaek, Inc. v. Harris, 2015 WL 3761869 at *3 
(7th Cir. June 17, 2015) (recognizing that awarding fees to the moving party 
is “not mandatory”). If the non- moving party believes a sanctions order is 
unjustified, it bears the burden on appeal. See U.S. v. One 1987 BMW 325, 
985 F.2d 655, 657 (1st Cir. 1993) (classifying the non- moving party’s burden 
of proof as “formidable”).

Failure to Disclose, to Supplement an 
Earlier Response, or to Admit
In addition to imposing sanctions for an outright failure to refusal to 
respond to discovery or to appear for deposition, a court may also impose 
sanctions against an offending party for failing to make complete disclo-
sures or to supplement previous responses. Fed. R. Civ. P. 37(c)(1). Most sig-
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nificantly, the party who fails to properly and timely supplement discovery 
or make disclosures may be precluded from introducing that evidence in 
support of a motion or at trial. Id. Moreover, if the court finds that the fail-
ure was sufficiently egregious, it may order the offending party to pay the 
reasonable expenses caused by the failure, inform the jury of the party’s fail-
ure and impose any other sanctions authorized under Rule 37(b)(2)(A).

Likewise, where a party fails or refuses to admit a fact or allegation in 
response to requests pursuant to Rule 36 and the opposing party later proves 
the fact or the authenticity of a document, then sanctions may be imposed. 
The only exceptions to the rule are where the request itself was objection-
able, the admission sought was of no substantial importance, the party who 
failed to make the admission reasonably believe he or she might prevail on 
the issue, or for other good reason.

Failure to Provide Electronically Stored Information
Subdivision (e) of Rule 37 addresses a party’s failure to provide electronically 
stored information. As it presently stands, the rule prohibits a court from 
entering sanctions against a party for failing to provide electronically stored 
information if that information was lost “as a result of the routine, good-
faith operation of an electronic information system.” Fed. R. Civ. P. 37(e). 
Effective December 1, 2015, new language will be added to Rule 37 that is 
intended to address newfound challenges associated with preserving elec-
tronically stored information.

Under the current version of the rule, the disallowance of sanctions, 
where the information was not preserved as a result of routine operations, 
resulted in different federal circuits creating their own standards. Compare 
Lee v. Max Intern., LLC, 638 F.3d 1318, 1320 (10th Cir. 2011) (recognizing 
37(e) as a “safe harbor” for materials lost through “good faith business pro-
cedures”) with John B. v. Goetz, 531 F.3d 448, 459 (6th Cir. 2008) (empha-
sizing “it is the responsibility of the parties to ensure [electronically stored 
information] is preserved”). These inconsistent standards forced litigants to 
spend money on preventative measures to avoid legal punishment.
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The amendment seeks to assist parties in avoiding these hardships by 
authorizing specific measures available to courts when dealing with the loss 
of discoverable electronic information. Rule 37(e), as amended, will apply 
in circumstances where “electronically stored information that should have 
been preserved in the anticipation or conduct of litigation is lost because a 
party failed to take reasonable steps to preserve it and it cannot be restored 
or replaced through additional discovery.” Rule 37(e) is based on the 
common- law duty to preserve relevant information when litigation is rea-
sonably foreseeable. As the Advisory Committee explains, Rule 37(e):

does not attempt to create a new duty to preserve. The rule does not 
apply when information is lost before a duty to preserve arises. In 
applying the rule, a court may need to decide whether and when a 
duty to preserve arose. Courts should consider the extent to which a 
party was on notice that litigation was likely and that the informa-
tion would be relevant. A variety of events may alert a party to the 
prospect of litigation. Often these events provide only limited infor-
mation about that prospective litigation, however, so that the scope 
of information that should be preserved may remain uncertain. It 
is important not to be blinded to this reality by hindsight arising 
from familiarity with an action as it is actually filed.

In circumstances that actually trigger the application of the new rule and 
where the opposing party has been prejudiced by the loss of the information, 
Rule 37(e) authorizes limited curative measures “no greater than necessary to 
cure the prejudice.” However, if the court finds that the loss or destruction of 
the evidence was done “with the intent to deprive another party of the infor-
mation’s use in the litigation,” then the court may treat loss as it would with 
any other spoliated evidence. Specifically, the court may presume that the 
information would have been unfavorable to the spoliating party and instruct 
the jury accordingly or it may even dismiss the action or enter default judg-
ment. Fed. R. Civ. P. 37(e)(2)(A)–(C) as effective December 1, 2015.

The rule does not affect the validity of an independent tort claim for 
spoliation if state law applies in a case and authorizes the claim. Fed. R. Civ. 
P. 37(e)(2)(A)–(C) as effective December 1, 2015, Advisory Committee Notes.
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Sanctions for Conduct in the Course of Depositions
Rule 37 violations are especially prevalent in the context of conducting 
depositions. There is a fine line between crafting an appropriate, effective 
litigation strategy and violating the broad scope of discovery permitted by 
the Federal Rules. Courts have sanctioned parties and/or their attorneys for 
conduct during depositions that fails to meet the standard established by the 
Federal Rules or in orders by the respective trial court. See, e.g., Stars’ Desert 
Inn Hotel & Country Club, Inc. v. Hwang, 105 F.3d 521 (9th Cir. 1997) (evalu-
ating a trial court’s imposition of sanctions for a defendant’s repeated failure 
to attend a deposition); Securities and Exchange Commission v. Research 
Automation Corp., 521 F.2d 585 (2d Cir. 1975) (evaluating whether a default 
judgment against a defendant who attended his deposition but refused to be 
sworn or to testify were appropriate); United Artists Corp. v. Freeman, 605 
F.2d 854 (5th Cir. 1979) (reviewing trial court’s imposition of discovery sanc-
tions when defendant refused to answer questions during his deposition).

A trial court typically has broad discretion in both the determination to 
impose sanctions and the type of sanctions imposed, and its decision will be 
overturned only where there has been an abuse of discretion or was clearly 
erroneous in the face of the entire record. Carlucci v. Piper Aircraft Corp., 775 
F.2d 1440, 1447 (11th Cir. 1985). Indeed, the Supreme Court has expressly 
admonished lower courts not to exhibit “lenity” even in the face of “outright 
dismissal as a sanction for failure to comply with a discovery order” because 
Rule 37 sanctions were designed “not merely to penalize those whose con-
duct may be deemed to warrant such a sanction, but to deter those who 
might be tempted to such conduct in the absence of such a deterrent.” Id., 
citing National Hockey League v. Metropolitan Hockey Club, Inc., 427 U.S. 
639, 642–43, 96 S. Ct. 2778, 2780–81, 49 L. Ed. 2d 747 (1976) (per curiam).

In reviewing the imposition of Rule 37 sanctions, an appellate court 
must balance various practical consideration, ranging from the viability of 
less strenuous sanctions to the benefit of expeditious litigation. See Stars’ 
Desert Inn Hotel, supra at 524. Additionally, appellate courts typically con-
sider whether activities impeding a deposition were completed willfully or 
with “deliberate disregard of the judicial process.” United Artists, supra at 
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857. If such ill will is lacking on the part of the offending party, a court is less 
inclined to invalidate the imposition of Rule 37 sanctions.

Conclusion
As a whole, Rule 37 provides litigants with judicial recourse if their oppo-
nents fail to provide sufficient responses, information, documents or testi-
mony in the course of discovery. Discovery sanctions may be warranted if 
parties fail to comply with a discovery- related court order, fail to supplement 
discovery responses, or fail or refuse to participate in a deposition. With the 
rise of e- discovery and the associated difficulties from electronically stored 
information, modifications to Rule 37 are imminent and the rule itself will 
likely continue to evolve as technology does.
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