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Chapter 4

Preparing for Depositions

By Philip W. Savrin

T here’s an adage that there are three things that are important when it 
comes to purchasing real estate: “location, location, location.” A similar 

adage could be said about taking depositions: the most critical thing is to 
“prepare, prepare, prepare.” It is not unusual for it to take many hours, and 
sometimes several days, to focus the questions to pose a witness, depending 
of course on the type of case involved and the significance of the witness’ 
testimony to the claims or defense presented. Even before sitting down to 
prepare for a specific deposition, many steps should have been taken to 
evaluate the case, assess its strengths and weaknesses, and chart out a route 
that you would like the evidence (and applicable law) to take. This article 
summarizes some of the key aspects of preparing to depose a witness, to be 
applied generally across different substantive areas of the law.

Learning the Facts of Your Case Is an Ongoing Task
Depositions are a key tool in the litigator’s kit for learning the facts of the 
case. But from the moment you undertake to represent a party in litigation, 
you should focus your efforts on learning the facts of the case. This is not as 
simple a task as it sounds because facts are established primarily through 
individual recollections of accounts and through documents or other media 
that memorialize what occurred in the past. The facts are not handed to 
you as in a law school examination, to be dissected and analyzed. Instead, 
the facts develop as witnesses are interviewed and documents are acquired. 
Even then, the bias or the perspective of the witness, and the language used 
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or inadvertently omitted from documents, need to be considered to assess 
what you may be able to establish as the “true” facts in a court of law.

It is essential to learn the facts in objective a manner as possible and 
to maintain that objectivity throughout the life of the case. In preparing 
for the important task of deposing a witness, therefore, it is crucial that 
you consider what information the witness may testify to, and whether the 
testimony would be favorable to your client’s interests. It is at least equally 
necessary (if not more so) to consider how you might discredit the witness’ 
version of events, or at a minimum to pin down the testimony so that you 
will be fully educated on the particular witness’ expected testimony at trial.

Some of this preparation can be done in advance, such as if you have 
spoken with the witness or have a statement that was provided during an 
investigation of the events that are at issue in the lawsuit. Other times, you 
may have a sense of what the witness may say, or you may be taking the 
deposition because you need to find out what the witness has to say. Either 
way, you should approach the deposition with an objective mind, which 
requires focus on the continuing effort to learn the facts of the case.

Your Client’s Version of Events Is Only Part of the Story
The initial version you are likely to hear will be from your client. Keep in 
mind that your clients may be telling you what they genuinely believe the 
facts of the case to be, or they may be omitting information that they believe 
would be unfavorable. A critical error that many young lawyers make is 
to believe that it is their job to support the facts as related to them by the 
clients. In zealously representing the client’s interests, however, the lawyer 
should listen carefully to what the client has to say but also to test the valid-
ity of the information and whether it can be supported by other evidence, 
either through witness testimony or through tangible proof. If a lawyer 
forges ahead to prove the client’s version of events, the lawyer will be blind 
to weaknesses that may become insurmountable to overcome.

In dealing with the Russians toward the end of the cold war, President 
Reagan famously said that his approach was to “trust but verify.” Watson, 
William D. (2011) “Trust, but Verify: Reagan, Gorbachev, and the INF 
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Treaty,” The Hilltop Review: Vol. 5: Iss. 1, Article 5 (citing Hoffman, David E. 
The Dead Hand: The Untold Story of the Cold War Arms Race and Its Danger-
ous Legacy at 295. New York: Doubleday, 2009).

The same philosophy should apply when receiving information from 
a client: trust what they have to say, because they are putting their trust in 
you, but at the same time consider what they are telling you with the same 
degree of skepticism that you would have when interviewing an adverse 
party. Even if your client believes the information is accurate, there may 
be recollection or perception issues to consider. Also, expressing a healthy 
amount of uncertainty will assist your client in shoring up any holes in the 
story, in preparation for the inevitable testimony at deposition or trial. Iden-
tifying gaps in the facts makes you become better informed of the extent 
to which you will need to obtain evidence from other sources. And, should 
your client’s story be discredited, even in part, your objectivity in evaluating 
the story will have opened a line of communication as the case proceeds. For 
these reasons as well, you need to know the ins and outs of your client’s ver-
sion of events to be adequately prepared to depose witnesses in the case.

Review Written Discovery Carefully to 
Determine Areas of Questioning
Written discovery is a very useful tool for learning not only what the other 
side has to say about the case but also the evidence that may support the 
opposing point of view. Depending on the scope of the requests and the 
thoroughness of the responses, written discovery gives you a glimpse into 
the other side’s evidence that should be consulted to determine the depo-
sitions that may need to be taken as well as the testimony that may be pro-
vided. Even if you are deposing a third party to the case, you should become 
intimately familiar with the written discovery responses so you can be bet-
ter informed about where the testimony is favorable to your client’s interests 
and where it is harmful. It is your task, in deposing the witness, to confirm 
the facts that are helpful to your case and to determine the extent to which 
it may be unfavorable. Your opponent may believe a witness will support 
certain facts when responding to written discovery only to find out that the 



38   The Deposition Manual   Chapter 4: Preparing for Depositions

information was inaccurate or perhaps only incomplete. It is far better to 
know the information in the written responses when taking the deposition 
than to learn it after the testimony has been received.

Review Documents Thoroughly to Know Their Contents
Documents can prove to be very potent evidence to support or dispute what 
a witness has to say, especially if they are generated before a controversy or 
dispute has arisen, because that context can remove a claim of bias in its 
contents. If someone is simply writing down what they have observed, with-
out thinking about the affect it may have, the document has an imprimatur 
of accuracy, as there would be no objective reason for the person to color the 
information recorded. Lawyers often look to the documents for the “smok-
ing gun” that will blow the case wide open; more often, however, the docu-
ments contain snippets of information that—together with other provable 
facts—can shore up facts that are favorable to your client’s interests.

As stated above, however, facts are fluid in the sense that they develop 
during the investigation phase of the case. What may seem insignificant 
in the initial stages of the litigation may become much more critical as the 
matter proceeds. Many times, lawyers find out the truly pivotal factors when 
preparing for trial before a jury. Having a thorough knowledge of the infor-
mation contained in the documents early on enables the lawyer to hone in 
on testimony as it is received during the deposition.

Documents do have their limitations, however, which should not be 
overlooked. It is human nature to make mistakes in writing down infor-
mation, especially if the document is not proofread. If a sentence is missing 
the word “not,” for example, the meaning of the sentence is diametrically 
different from how it reads. Also, if the person is writing a shorthand note to 
himself, it may have omissions or be less accurate than if a communication 
intended to be read by a third party. Consider as well that documents are 
nothing more than recorded recollections, which suffer the same defects as 
current memories or perspectives on events.

For any of these reasons, it may be that the witness recalls the facts dif-
ferently from the manner in which they appear to have been written down in 
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a document. Documents can be very persuasive in establishing the facts, but 
they do not conclusively determine the issue or even the writer’s testimony. 
Although you must scrutinize any statement the witness may have provided, 
the deposition should focus on what information they can testify to pres-
ently, using the document as a guide in developing appropriate questions to 
pose. The same holds true for all witnesses, both as the facts of the case and 
for experts specifically retained for use at trial.

Where Appropriate, Consider Input from 
Experts to Formulate Areas of Inquiry
Some cases involve technical or scientific issues for which expert evidence 
may be required. If you have retained an expert for consultation on the mat-
ter, it may be a good idea to discuss the facts that a particular witness may 
be able to provide. The validity of the expert’s opinions that you hope to use 
in the case depends on the accuracy of the facts on which those opinions are 
based. You may believe that you know the facts that the expert needs to have 
to formulate or shore up the opinions, but at the same time you have hired 
that person become of the expertise that is beyond the ken of a layperson. 
For this reason, discussing who the expert would like to hear from, and what 
facts that person may have, is well- advised in evaluating topics for deposi-
tion testimony and even in preparing specific questions to ask. There may 
be terms of art that you will want to know or use as you ask the questions, 
and consulting the expert beforehand provides you with an opportunity to 
get the information you need the first time. Also, depending on the extent of 
the expert issues and the exposure in the case, it might make sense to have 
the expert actually attend the deposition to assist with comprehending the 
responses and formulating follow- up inquiries as the questioning proceeds. 
In any of these situations, you should find out what your expert needs to 
know from a particular witness as part of your preparation for that wit-
ness’ deposition.
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Thinking Creatively Avoids “Hiccups” 
During the Deposition
Lawyers prepare different outlines for depositions, depending on their level 
of experience and the witness to be deposed. Beginning lawyers usually write 
out every question in the form they intend to ask at the deposition while more 
experienced counsel may identify general areas followed by some specific 
inquiries to use as a guide. Either way, it is impossible to script the testimony 
ahead of time. No matter how well you know the case and the witness, you 
may not be able to proceed in the manner that you envisioned. Asking ques-
tions in the right way is an important lawyering skill to develop, but so is the 
timing of when to ask a particular question. Many times, the witness may 
give an answer to a previous question that you may not have anticipated, or 
may provide you with information that is new to you despite your best efforts 
to learn the facts of the case in advance of the deposition. Listening to the 
answers that the witness gives to your questions provides you with essential 
insight into the intelligence of the person, how articulate the witness is, and 
whether they may be evasive in answering difficult questions.

In taking depositions, therefore, it is often useful to gather some bland 
information at the outset (such as education and employment histories) to 
gauge how you will need to temper the questions and whether there may be 
resistance to providing information that is favorable to your client’s inter-
ests. Once you have a general sense of the person, you can then delve into the 
substantive areas, or decide that you want to nibble around the edges before 
addressing facts that are more central to the case at hand.

In order to make these judgment calls during the deposition, you need 
to have a firm grasp of what you want to accomplish during the proceedings. 
Ask yourself what information this witness is likely to have, what informa-
tion you need to have from the witness, and what information you may be 
able to use from other sources (such as witness testimony or tangible mate-
rials). Make a list of the topics that you need to cover and, within that list, 
identify the facts that you definitively need to pin down during the depo-
sition. Except in very rare cases, you do not want to finish the deposition 
without having that person reveal information that may arise during the 
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course of the case. Mapping out the crucial areas helps to keep you focused 
during the questioning process so that you can be sure to obtain the infor-
mation you need even if you have veered from the sequence of topics you had 
outlined ahead of the proceeding.

The introduction to this chapter says that the three most important 
things to remember about taking depositions are to “prepare, prepare, pre-
pare.” Equally, the three most important things about preparing questions 
to pose at the deposition are to “revise, revise, revise.” Having flexibility to 
revise your plan goes a very long way in deciding not only how to ask ques-
tions, but also when to ask them and in what sequence.

Conclusion
Depositions can be stressful events for both the lawyer and the witness. 
The lawyer has to be sure that the questions are being posed in the proper 
manner to ensure that the inquiry will be as comprehensive as possible. The 
witness is in the “hot seat,” being forced to provide testimony before a court 
reporter and under the glazing eyes of attorneys representing opposite sides 
in a legal dispute. This dynamic makes it all the more important to prepare 
appropriately beforehand. At the same time, lawyers should be cautioned 
not to “over- prepare.” Knowing your case well means developing a vision of 
how you would like to lead the case and what you want the evidence to show. 
There will always be details that you will not remember or that you will not 
grasp. The challenge is to keep your eye on the goal while understanding the 
important details without getting lost in the weeds. The aim of this chapter 
is to provide general guidelines to follow in that endeavor.
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