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Chapter 1

History of Oral Depositions

By Gaye Nell Currie

D epositions are a distinctive and important cog in today’s legal frame-
work—as one academic has called it, “an American innovation that 

remains uniquely characteristic of American civil procedure.”1 Yet present 
day depositions would be unrecognizable to the scholars who first crafted 
the idea of collecting evidence through a series of questions. Originally, 
equity motivated the creation of the deposition tactic, but as a result of the 
evolution of the legal system, depositions are now governed by the Federal 
Rules of Civil Procedure.2 Throughout the past few centuries, the oral depo-
sition has continued to evolve by changing things such as the participants 
involved, the controlling authority, and the justification. Today, the use of 
depositions is a major component of pre-trial discovery. In the art of advo-
cacy, the deposition has become an integral brush stroke on the litigation 
canvas. Often, the outcome of a deposition can play a significant role in not 
only whether a case is actually tried, but the outcome of the trial as well. 
This chapter will provide a brief overview of the how the deposition process 
has evolved into the major discovery tool it is today.

 1 Ezra Siller, The Origins of the Oral Deposition in the Federal Rules: Who’s in 
Charge?, 10 Seton Hall Circuit Rev. 43, 45 n.l (2013) (discussing John H. Lang-
bein, Renee Lettow Lerner & Bruce P. Smith, History of the Common Law: The 
Development of Anglo- American Legal Institutions 395 (2009)).

 2 Depositions upon written questions are not discussed herein. Fed. R. Civ. P. 31.
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An English Origin
The deposition can be traced to the courts of sixteenth century England.3 
At that time, the court originally used examiners to ask interrogatories sub-
mitted by the parties.4 This method was motivated by the desire to gather 
evidence.5 Next, the evolution truly began by eliminating the examiner in 
favor of four party- nominated commissioners.6 The court would select two 
of the commissioners to perform the questioning.7 At the conclusion of the 
examination, the commissioner would summarize the testimony and submit 
a report to the court.8

Although the parties and their counsel had not been granted the right 
to conduct or attend the deposition, they did have the ability to select both 
the questions to be asked and the commissioner who would be conducting 
the examination.9 The commissioner essentially functioned as a recorder of 
evidence. The English examiner, or commissioner, recorded the gist of the 
examinant’s oral answers and transmitted that record to the court.10 This 
was the first major shift towards allowing parties or their counsel to conduct 
the deposition themselves.11 The idea of a party- selected commissioner ask-
ing party- selected questions should be viewed as the quintessential unneces-
sary agency relationship. But this middleman tactic would carry on for years 
to come.

 3 Id. at 54.
 4 Id. 
 5 Id. (discussing John P. Dawson, A History of Lay Judges 151 (1960)).
 6 Id. (discussing Michael R.T. Macnair, The Law of Proof In Early Modern Equity 

173 (1999)).
 7 Id. 
 8 Id. 
 9 Id. at 54–55 (citing Robert Wyness Millar, Civil Procedure of the Trial Court in 

Historical Perspective 270 (1952)).
 10 Id. 
 11 Id. at 54.
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An American Spin on Equity Rules

The Rules of 1822

Following the Revolutionary War, the federal court system continued to 
adhere to the English method of conducting depositions,12 but not without 
efforts to promulgate new rules.13 Congress granted the Supreme Court the 
authority to create new rules, but it was not until 1822 that a set of thirty- 
three short rules came into existence.14

The Equity Rules of 1822, deriving their name from the old English 
court of equity, were actually the first codified set of federal rules of pro-
cedure for the practice in the lower federal courts. The Rules allows for the 
lower courts to promulgate their own local rules as well. The purposes of 
the Rules were reportedly to maintain the strict separation between equity 
and common law jurisdiction and to ensure uniformity in federal equity 
jurisprudence.15 With regard to deposition practice, the Rules provided that 
“[t]es ti mony may be taken according to the acts of Congress, or under a 
commission.”16 The Rules also provided that witnesses who lived within the 
district could be summoned upon notice of the opposing party to appear 
before the commissioner appointed to take testimony.17

The Elimination of the Middleman via the 1842 Equity Rules

The Equity Rules of 1822 were short lived. Ostensibly, in response to a call 
for greater uniformity, Congress expanded the rules in 1842 to ninety- two.18 
Although the American legal system was attempting to distance itself from 

 12 Id. at 55.
 13 Ellen E. Sward, A History of the Civil Trial in the United States, 51 U. Kan. L. 

Rev. 347, 381 (2003).
 14 Id. 
 15 See http://www.fjc.gov/ history/ home.nsf/page/ jurisdiction_ equity.html.
 16 Id. quoting F. R. Eq. 25.
 17 Id. 
 18 Sward, at 381.

http://www.fjc.gov/history/home.nsf/page/jurisdiction_equity.html
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the monarchy’s model, it still remained similar in many aspects.19 For exam-
ple, a party or his counsel was now allowed to conduct the deposition, but a 
master or commissioner was still in charge of the process.20 After a request 
from a party, a commissioner (which can be analogized to the English 
examiner)21 would take down the answers from the deposed party.22 The 
rules also gave masters the ability to examine the witnesses and conduct the 
examination.23 Interestingly enough, many courts understood the rules to 
permit parties to conduct the actual questioning at the examination.24 As 
such, the middleman was essentially eliminated; a party had the opportu-
nity to be questioned by his adversary or his adversary’s counsel,25 which 
gave new life to the interrogation process. Now, a party or his counsel was 
able to react to the answers of the questioned person and ask follow up ques-
tions.26 The court then used the answers to depositions to assist in making 
decisions.27 The removal of the middleman clearly furthered the interests of 
judicial economy.

The Final Scene for the Federal Equity Rules

The final precursor to the 1938 Rules of Civil Procedure was promulgated in 
1912.28 They were meant to simplify pleadings, which had a dramatic effect 

 19 Id. at 382.
 20 Siller, supra note 1, at 57.
 21 Id. 
 22 Sward, supra note 11, at 382.
 23 Siller, supra note 1, at 57. See, e.g., Foote v. Silsby, 9 F. Cas. 391 (C.C. N.D. 

N.Y. 1856).
 24 Id. 
 25 Id. at 55.
 26 Id. 
 27 Sward, supra note 11, at 382.
 28 Id. at 388.
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on the deposition process.29 Testimony was now to be taken in open court, 
rather than before a commissioner.30 But depositions were permitted outside 
of court in “exceptional circumstances.”31 There was much debate as to what 
amounted to an “exceptional circumstance,” with some liberally construing 
courts permitting it in time- consuming cases.32

Additionally, the evidence obtained in depositions was now to be used 
at trial.33 But discovery was restricted and only allowed parties to seek dis-
covery to establish their own cases, while it did not allow one to discover 
material regarding the other party’s claims or defenses.34 This restriction 
highlighted the justification of the Federal Equity Rules: preserving potential 
testimony.35 It would not be long before the deposition and discovery process 
came to a head and expanded to include an additional key justification.

A Confused State Comes to a Head
A difference of opinion existed between the states and the sovereign as to 
pretrial oral examinations. Even if an individual state permitted pretrial oral 
examination of parties or witnesses, the Supreme Court of the United States 
took this right away by holding that federal law mandated the only proce-
dures for obtaining evidence at trial in federal courts.36 As a result, there was 
no procedure within the district courts of the United States to facilitate the 

 29 Id. 
 30 Id. 
 31 Id. at 389.
 32 Wallace R. Lane, One Year Under the New Federal Equity Rules, 27 Harv. L. 

Rev. 629, 640 (1914).
 33 Sward, supra note 11, at 389.
 34 Id. 
 35 Siller, supra note 1, at 58.
 36 Id. at 47–48 (discussing Ex Parte Fiske, 113 U.S. 713, 719–20 (1885)).
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preparation of either party for the trial.37 Although 28 U.S.C. §634 provided 
that it was lawful to take depositions or testimony of witnesses in the man-
ner prescribed by the laws of the State in which the district court was found, 
the Supreme Court relying on 28 U. S. C. §635 held that the statute applied 
only to the mode of taking the deposition and did not enlarge the grounds 
for taking a deposition.38 Section 635 provided that “the mode of proof in the 
trial of actions at common law shall be by oral testimony and examination 
of witnesses in open court” unless there was a federal statute to the con-
trary.39 In Gimenes v. New York & P.R.S.S. Co., the district court commenting 
on this conundrum stated: “It is regrettable that in the period between the 
commencement of an action on the law side of this court—or the removal of 
a law action from the state court to this court—and the trial of the case, this 
court is unable to do much to facilitate the preparation of either party for the 
trial.”40 Nonetheless, for a short time, some federal courts sitting in states 
that permitted more liberal discovery than allowed under federal statutes 
followed the state procedure on occasions where circumstances existed that 
were not arguably contemplated by federal statutes.41 Oral examinations for 
discovery, however, were not permitted under federal statutes.

During this time, there were four sources of authority to turn to for dis-
covery before trial in the federal system.42 These sources included two fed-

 37 Id. at 47 n. 11 (discussing Gimenes v. New York & P.R.S.S. Co., 37 F.2d 168, 169 
(S.D. N.Y. 1929)).

 38 Hands Dental Ass’n v. Int’l Tooth Crown Co., 194 U.S. 303, 309, (1904).
 39 28 U.S.C. §635 (1928).
 40 37 F. 2d 168, 169 (S. N.Y. 1929).
 41 E.g., Donnelly v. Anderson Brown & Co, 275 F. 438 (S.D. N.Y. 1921) (allowing 

an examination pursuant to state practice to frame a pleading because such an 
examination differed from the preservation of testimony for proof at trial and 
because the federal statute did not provide for that contingency.).

 42 Siller, supra note 1, at 48 (discussing Edson R. Sunderland, The New Federal 
Rules, 45 W.Va. L.Q. 5, 19 (1938).
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eral statutes and two equitable rules.43 The two statutes concerned the use of 
the deposition de bene esse44 and the deposition pursuant to a dedimus potes-
tatem.45 A deposition de bene esse could only be taken if the witness: “(1) was 
ancient or infirm, (2) lived more than 100 miles from the place of trial, 
(3) was bound on a voyage to sea, (4) was about to leave the United States, or 
(5) was out of the district where the case was to be tried and more than 100 
miles from the place of trial, before the time of trial.”46 On the other hand, 
the dedimus potestatem was implemented to take a deposition in situations 
where it was “necessary in order ‘to prevent a failure or delay of justice.’”47 
The justification behind allowing these types of depositions was to preserve 
potential testimony.48

Prior to the changes made by the Rules, there were only seven states 
that permitted depositions of both witnesses and parties: Ohio, Kentucky, 
New Hampshire, Missouri, Nebraska, Indiana, and Texas.49 In each of these 
deposition- friendly states, there was either “an officer at the deposition who 
could rule on objections or the ability to adjourn the deposition when there 
was a dispute in order to go to a judge.”50 As a result, small town lawyers 
would take advantage of visiting lawyers by instructing their clients to 
refuse to answer questions that were proper.51 When this occurred, the vis-
iting lawyer would many times be forced to remain in the locality until an 

 43 Id. 
 44 28 U.S.C. §639 (1928). De bene esse means “of well- being.”
 45 28 U.S.C. §644 (1928). Dedimus potestatem means “we have given the power.”
 46 Siller, supra note 1, at 49 (discussing 6 James Wm. Moore et al., Moore’s Fed-

eral Practice §26 App. 100 (Daniel R. Coquillette et al. eds., 3d ed. 2011)).
 47 Id. at 49 (quoting Sunderland, supra note 34, at 19).
 48 Id. at 50.
 49 Stephen N. Subrin, Fishing Expeditions Allowed: The Historical Background of 

the 1938 Federal Discovery Rules, 39 B.C. L. Rev. 691, 703 (1998).
 50 Id. 
 51 Id. at 703–04.
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answer was given by the judge.52 New York is another interesting study as it 
allowed for depositions of one’s own party or “any other party.”53 The com-
bativeness of the states versus the federal code and Supreme Court was the 
final motivating factor in creating the Federal Rules of Civil Procedure.

The Adoption and Amendments to the 
Federal Rules of Civil Procedure
As a result of the confusion created, Congress passed the Enabling Act on 
June 19, 1934, authorizing the Supreme Court to establish new rules of pro-
cedure.54 An advisory committee55 was created and tasked with drafting the 
rules that have essentially become the cornerstone of the American legal sys-
tem.56 Thus, the Federal Rules of Civil Procedure, which govern the taking of 
depositions, were established with the intention to allow parties to preserve 
potential testimony and investigate potential evidence.57 The expansion of 
discovery under the Federal Rules of Civil Procedure sent waves throughout 

 52 Id. at 703.
 53 Id. at 704.
 54 Siller, supra note 1, at 61.
 55 The committee included numerous influential legal scholars: Edson Sunder-

land, primary drafter of rules and professor at the University of Michigan Law 
School; Former U.S. Attorney General George Wickersham; Scott Loftin, the 
President of the American Bar Association; Wilbur Cherry, Professor of law 
at the University of Minnesota; Armistead M. Dobie, Dean of the University 
of Virginia Law School; Robert Dodge, a Boston lawyer; George Donworth, a 
former federal judge in Seattle; Joseph Gamble, a Des Moines lawyer; Monte 
Lemann, a New Orleans lawyer and Professor of Law at Tulane University Law 
School; Edmund Morgan, Professor of Law at Harvard Law School; Warren 
Olney, Jr., a San Francisco Lawyer and founding member of the Sierra Club; 
and Edgar Tolman, a Chicago lawyer and editor- in- chief of the American Bar 
Association Journal.

 56 Id. 
 57 Id. at 58.
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the legal community. Before this occurred, in federal court, depositions 
could only be taken to preserve testimony.

Now, a party could take a deposition as to “any matter, not privileged, 
which is relevant to the subject matter involved in the pending action, 
whether relating to the claim or defense of the examining party or to the 
claim or defense of any other party.”58 In sum, it widened the scope of dis-
coverable information and the range of persons subject to discovery, which 
included parties and non-party witnesses.59

Since the adoption of the Federal Rules of Civil Procedure, Rule 3060 has 
been amended ten times.61 The official adoption of Rule 30 occurred in 1937, 
but it did not go into effect until a year later.62 The rule was written in a way 
that accorded with common practice, protected parties and deponents, and 
followed general equity rules.63 The first amendment to the rule was in 1963, 
but it was merely done to correspond to other changes within the rules of 
civil procedure.64 Shortly thereafter, the 1970 amendment made changes to 
depositions by leave of court, including removing the provision for deposi-
tions de bene esse.65 In its place, the amendment authorized an early deposi-
tion without leave of court “where the witness is about to depart and, unless 
his deposition is promptly taken, (1) it will be impossible or very difficult to 
depose him before trial or (2) his deposition can later be taken but only with 

 58 Sward, supra note 11, at 393–94.
 59 Siller, supra note 1, at 61; Fed. R. Civ. P. 26(a)–(b).
 60 Fed. R. Civ. P. 30.
 61 Fed. R. Civ. P. 30. (Amendments occurred in 1963, 1970, 1971, 1972, 1980, 

1987, 1993, 2000, 2007, and 2015.) 
 62 Fed. R. Civ. P. 30 Advisory Committee’s Note.
 63 Id. 
 64 Id. 
 65 Id. 
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substantially increased effort and expense.”66 Other important additions 
include the ability to now record testimony by means other than stenog-
raphy,67 the right to require another party to produce documents or things 
at the taking of a deposition,68 and the opportunity to name a corporation, 
partnership, association, or governmental agency as a deponent, which was 
later clarified in the 1971 amendment.69 For the third year in a row, in 1972, 
an amendment was made, but this was the most minor of the three as it 
simply added a reference to the Rules of Evidence.70 In 1980, nearly a decade 
later, the deposition rule experienced another amendment, encouraging 
parties to agree to electronic recording71 and authorizing depositions by 
telephones via order of the court.72 The amendments in 1987 were only tech-
nical.73 Major changes came about in the 1993 amendment as parties were 
limited on the number of depositions they could take,74 allowed to record 
the deposition without obtaining permission,75 and required objections to 
be made concisely and in a non- argumentative manner.76 The amendment 
in 2000 was minor in comparison as it simply clarified terms regarding 

 66 Id. (discussing In re China Merchs. Steam Nav. Co., 259 F. Supp. 75 (S.D. 
N.Y. 1966)).

 67 Fed. R. Civ. P. 30 advisory committee’s note.
 68 Id. 
 69 This places the burden on the entity to name the person to be deposed. Id. 
 70 Id. 
 71 Id. 
 72 Id. 
 73 Fed. R. Civ. P. 30 Advisory Committee’s Note.
 74 Id. 
 75 Id. 
 76 Id. 
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behavior during the depositions.77 Additionally, both the 2007 and the 2015 
amendments were insignificant.78

Conclusion
Dramatic changes over the last four centuries have resulted in the evolution 
and exaltation of the oral deposition in litigation practice. The deposition of 
today has been greatly influenced by sixteenth century England, three sets 
of American equity rules, and the Federal Rules of Civil Procedure and its 
numerous amendments. The dynamic history of oral depositions illustrates 
how this tool has changed the landscape of the American legal system. 
Today, the importance of the deposition in litigation practice cannot be 
underestimated. Numerous continuing legal education courses are offered 
yearly to provide instruction on how best to use this weapon in the litigation 
arsenal for the advantage for your client. Its use and importance continue to 
evolve under the influence of judges and practitioners. While changes may 
be yet to come, it is doubtful the brilliance of the deposition in the discovery 
landscape will ever diminish.
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 77 Id. 
 78 In 2007, the language of the Rule was amended to make it more easily under-

stood. Id. 
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