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Chapter 3

Whom to Depose and When

By Diane S. Davis

The Objectives of a Deposition
A deposition is an out of court sworn testimony of a witness that is reduced 
in writing for later use in court or for discovery purposes. The parties 
involved in the case are each represented by an attorney and will have an 
opportunity to examine the witness. A court reporter is present during the 
deposition to record the testimony and create a transcript of the testimony. 
There are various reasons for taking a deposition which include fact devel-
opment, creating a record for impeachment and preserving testimony in the 
event that the witness is unable to testify at trial.

Although depositions are a key component of litigation, the deci-
sion as to whether a witness should be deposed is one that involves care-
ful consideration.

Critical Decision Regarding Who Should Be Deposed
Taking a deposition to obtain information allows the examining attorney 
to make personal observations about the deponent and how the deponent 
could be perceived at trial. The examining attorney is able to obtain more 
spontaneous and complete responses to his questions than through written 
interrogatories and allows the examining attorney to follow up with addi-
tional questions if the deponent fails to provide a complete or satisfactory 
response. Most young lawyers will review written discovery responses 
provided by the opposing party in addition to the claim file provided by the 
client and begin to schedule the depositions of any witness who has some 
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involvement or knowledge about key issues in the case. This approach often 
arises out of counsel’s fear that a surprise witness may provide an affidavit 
in response to a motion or even appear at trial. Although there are several 
benefits to deposing a witness prior to trial, a deposition should be a last 
resort and only conducted after the lawyer has properly evaluated the type 
of witness that is being deposed and the anticipated substance of the depo-
nent’s testimony. Below is a discussion of some key factors that should be 
considered prior to scheduling the deposition of a witness.

Impact of Deposition on Client’s Case

When deciding if a witness should be deposed, the first question that must 
be asked is the strength of the witness’ testimony for your client’s case. 
Counsel should thoroughly consider the risks associated with a deposition 
of a particular witness prior to scheduling the deposition counsel to avoid 
memorializing any harmful testimony. In order to make this determination, 
counsel must be knowledgeable about the entire case including plaintiff’s 
claims, any affirmative defenses, responses to written discovery responses 
and other relevant case materials. Counsel should evaluate whether the wit-
ness’ testimony could be used in support of a pre-trial motion, i.e., motion 
for summary judgment. Counsel should also evaluate how the testimony 
will likely be presented and received by the jury at trial. If the witness does 
not provide any information that will have an impact on your client’s case, 
positive or negative, then a deposition is not warranted or necessary.

Whether the Substance of the Witness’ Testimony 
Can Be Obtained Through Informal Interview

Second, counsel should evaluate whether the witness is “friendly” witness 
under his control that will be available at trial. If the witness supports your 
client’s position and will be available for trial, an informal interview is an 
appropriate alternative to a deposition. However, if the witness has beneficial 
information to your client’s case but will not available for trial, a deposition 
to perpetuate his or her testimony is necessary.
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Also, counsel should consider contacting witnesses identified on the op-
posing party’s witness lists or disclosures (provided that the contact does not 
violate any applicable rules of ethics) to discuss the overall substance of the 
witness’ testimony. This will allow counsel to determine whether the witness 
can even offer any testimony critical to your client’s case prior to incurring 
the litigation costs associated with scheduling and taking the deposition.

Whether the Testimony of the Witness Can Be Memorialized 
Through Informal Discovery Such as a Sworn Affidavit

One of the reasons that many counsel choose to depose a witness is for the 
purpose of memorializing the testimony for use in support or response to 
a dispositive motion. However, the deposition is not the only means that 
counsel can utilize to memorialize the testimony. Counsel should determine 
whether the witness will provide a statement in the form of a sworn affidavit 
attesting to the substance of his testimony for use in support or opposition 
to a motion for summary judgment.

Whether the Witness Is a Third-Party Witness 
Beyond the Subpoena Jurisdiction of the Court

In regards to third party witnesses who are within the subpoena power of 
the court and may testify favorable for your client, a sworn affidavit is a rea-
sonable alternative to a deposition unless the third party is represented by 
counsel that will not allow them to attest in an affidavit to what they would 
likely testify to under oath. Then, a deposition would be necessary. However, 
third party witnesses who are not within the subpoena power of the court 
but may provide favorable testimony should be deposed prior to trial to 
memorialize their testimony.

Moreover, counsel should evaluate on a case by case basis whether a 
third party witness who is beyond the subpoena power of the court that may 
provide unfavorable testimony for your client’s case should be deposed. If it 
is unlikely that this witness will appear at trial then a deposition is not nec-
essary. However, if there is a strong likelihood that this negative third party 
witness may appear at trial he or she should be deposed to allow counsel an 
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opportunity to cross- examine on any issues prior to trial that could have a 
negative impact on his client’s case.

Are the Litigation Costs and Expenses Associated 
with the Deposition Outweighed by the Benefits of 
the Testimony Obtained Through the Deposition

In addition to evaluating how the witness will likely testify, its effect on 
the trial strategy, and whether the testimony can and should be obtained 
through an alternative means, counsel also has a responsibility to evaluate 
the time and expense that will be spent on preparing for the deposition and 
taking the deposition to determine if the benefits of taking the depositions 
outweigh the costs. The expenses associated with taking a deposition include 
preparation time, court reporter expenses, transcripts, as well as travel 
expenses. These expenses impact the overall litigation budget for a case. In 
order to remain within the litigation budget, counsel should strive to elimi-
nate any unnecessary depositions.

Determining When a Witness Should 
Be Noticed for Deposition
In addition to deciding who to depose, counsel should also carefully evaluate 
when it is best to depose a witness. The appropriate timing for deposing a 
witness is often determined by the type of witness that will be deposed and 
the documents that should be obtained, if possible prior to the deposition.

When to Depose the Plaintiff

During the deposition of a plaintiff, opposing counsel must remain focused 
on obtaining all relevant factual information regarding the subject of the 
litigation. Although the deposition of the plaintiff normally occurs during 
the initial stages of discovery, it is imperative that opposing counsel obtain, 
if possible, all necessary documents that will allow counsel to know as much 
as possible about the case in advance of the deposition. For example, in a 
personal injury case, counsel should propound discovery that seeks infor-
mation regarding the facts of the case, alleged injuries, treatment of the 
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injuries that plaintiff alleges are related to the accident that is the subject 
of the litigation as well as any information regarding prior accidents and 
pre- existing injuries that could establish that plaintiff’s alleged injuries are 
related to a prior accident. Moreover, counsel should also subpoena copies of 
plaintiff’s medical records from his or her treating physicians as well as bill-
ing record affidavits to determine the extent of treatment as well as the med-
ical expenses that were paid or incurred by plaintiff. Obtaining these records 
prior to the deposition allows opposing counsel an opportunity to be famil-
iar with the records and formulate focused questions that address medical 
treatment and expenses as well as any information that plaintiff may have 
provided to his treating physicians regarding his alleged injuries.

Although it is the best case scenario to depose the plaintiff after the sub-
stantive discovery responses regarding plaintiff’s allegations and damages 
have been received, there are situations where this may not be possible. For ex-
ample, in cases where the injured plaintiff is ill and not expected to live to trial, 
a deposition to perpetuate the plaintiff’s testimony will be necessary and likely 
occur prior to receipt substantive discovery responses have not been received.

When to Depose the Non-Party Fact Witness

Counsel should only depose credible and reliable non-party fact witnesses 
that offer testimony to support the facts of his client’s case or undermines 
the position of the opposing party’s claims. If possible, counsel should 
schedule the deposition after the non-party witnesses have been interviewed 
informally and counsel has assessed and carefully determined that the testi-
mony would be helpful to his client’s case.

When to Depose the Treating Physicians

A non-party treating physician may be called to testify as a fact witness and/
or an expert witness. While all physicians are generally considered expert 
witnesses because of their medical education, training and expertise, there 
is a difference between physicians who offer testimony based solely from 
their treatment of a patient and physicians who also attempt to render opin-
ions based upon facts and/or materials that were provided to them during 
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the litigation. Deposing a treating physician requires thoughtful consider-
ation by counsel as the deposition is preserving or memorializing the treat-
ing physician’s testimony.

Prior to scheduling the deposition of the opposing party’s treating 
physician, counsel should assess whether the testimony of the treating 
physician has an impact on his client’s case. Counsel should also determine 
whether the treating physician will testify as a fact witness and offer testi-
mony regarding plaintiff’s alleged injuries and the extent of treatment or if 
the treating physician will serve as an expert and offer opinions regarding 
causation based materials and documents that were provided to the physi-
cian by opposing counsel. If the treating physician intends to merely offer 
testimony regarding the extent of treatment and expenses incurred as a 
result of that treatment then deposing the treating physician is likely not 
necessary. If the medical records contain any admissions by the plaintiff or 
any notes that support your client’s case and defenses, then deposing the 
treating physician may be beneficial.

Before the treating physician of an opposing party is deposed, counsel 
should obtain the opposing party’s medical records and prepare a detailed 
medical chronology containing the dates of treatment, symptoms alleged, 
and any treatment provided including prescriptions provided. Counsel 
should be familiar with the medical terms that are contained within the 
records. Moreover, counsel should be prepared to challenge any unfavorable 
testimony provided by the treating physician especially if it goes beyond the 
care and treatment of the plaintiff and addresses causation.

When to Depose the Opposing Party’s Expert

Deciding if an opposing party’s expert should be deposed is just as import-
ant as the decision regarding the timing of the deposition. Most assume 
that all opposing party’s experts should be deposed with very little analysis 
regarding the substance of the testimony and whether the testimony is 
even necessary. This assumption is often rooted in counsel’s fear that non- 
favorable outcome could result if counsel does not depose the expert and 
obtain his or her opinions prior to trial. Instead of assuming that a deposi-
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tion is necessary, counsel should first determine if the expert’s case specific 
opinions have already been provided in an alternative form i.e., report 
compliant with Federal Rule Civil Procedure 26(a)(2)(B) or disclosures pur-
suant to Federal Rule Civil Procedure 26(a)(2)(C). Also, if counsel is seeking 
the deposition of an expert witness prior to trial to determine the expert’s 
general opinions regarding a subject matter, counsel should determine if 
the general opinions are available in prior depositions that can be obtained 
through expert witness databases or other defense counsel.

Once it is determined that the deposition of the opposing party’s expert is 
necessary, counsel should evaluate the appropriate time to depose the expert. 
Prior to deposing an expert, counsel should not only have the expert’s report 
but also have subpoenaed the expert’s file regarding the case. The expert’s file 
should contain all documents that were provided to the expert by retaining 
attorney as well as any documents that the expert relied upon to formulate his 
opinions. While some counsel specify in the subpoena duces tecum that the 
expert bring to the deposition all of the materials that the expert relied upon to 
form his opinions and all documents that he created in his expert review of the 
case, it is also encouraged that counsel consider obtaining the file prior to the 
deposition so that he or she has sufficient time to review the materials and for-
mulate appropriate questions regarding the substance of the expert’s opinions.

Moreover, counsel should review any of the expert’s prior deposition or 
trial transcripts so that counsel is familiar with how the expert has previously 
testified in similar cases. In addition, counsel should seek any documents 
that could be used to show the jury that the expert is biased towards the party 
that retained the expert. Counsel should also have a working knowledge of 
the subject matter of the anticipated testimony of the opposing party’s expert. 
In addition, counsel should obtain and review any professional publications 
that have been written by the expert to determine if any opinions or state-
ments contained within the publication could be used against the expert.
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