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Chapter 14

Depositions by 
Written Questions
Federal Rule of Civil Procedure 31

By Douglas F. McMeyer and Brittany Brody

F ederal Rule of Civil Procedure 31 is a seldom used method of obtaining 
discovery that allows a party to obtain deposition testimony through the 

use of written questions. Because of the inherent limitations in interrogating 
a witness through written questions, Rule 31 is generally used as a cost- 
effective means to ascertain basic facts in order to prepare for trial.1 Rule 31 
depositions can be taken of anyone: a party, a non-party, or even an organi-
zation akin to a Rule 30(b)(6) witness.2

Rule 31 allows depositions to be taken based on written questions, as 
opposed to the traditional method of examination by oral inquiries.3 The 
Rule provides that “[a] party may, by written questions, depose any person, 
including a party” and that the “deponent’s attendance may be compelled 

 1 Cronan v. Dewavrin, 9 F.R.D. 337, 338–39 (S.D. N.Y. 1949).
 2 Fed. R. Civ. P. 30(a)(1), 30(a)(4).
 3 The distinction between an oral deposition in Rule 30 and a written deposi-

tion in Rule 31 is a bit of a misnomer. In both instances, the witnesses answers 
are given orally. The distinction between an “oral” deposition and a “written” 
deposition is the manner in which the questions are posed, either orally or by 
reading pre- prepared written questions.
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by subpoena under Rule 45.”4 In this way, the Rule allows counsel to prepare 
questions, present them to deponents, and compel the witness’s transcribed 
responses within the time prescribed by the Rule.5

While attorneys generally do not need to seek the permission of court 
to obtain written depositions, there are instances where leave of court is 
required.6 Leave of the court is required if the parties have “not stipulated 
to the deposition” and any of three enumerated factors are present, or the 
deponent is incarcerated.7 Despite the fact that under the correct circum-
stances a party must seek permission, the court is instructed that it “must 
grant leave to the extent consistent with Rule 26(b)(2)”8—limiting the fre-
quency and extent of discovery generally—and “that discretion must be 
exercised in a manner that will do justice to both parties.”9

Though often confused with interrogatories under Rule 33,10 written 
depositions differ in that 1) the answers are transcribed, not written, and 
2) the written deposition goes beyond the simple two step question- answer 
exchange. Written depositions can be used broadly,11 and though the ques-
tions are fixed, the Rule does allow for cross- examination, the opportu-
nity to re- direct the witness, and the opportunity to subsequently present 
re-cross questions.12 Because the attorney drafting the questions is generally 

 4 Fed. R. Civ. P. 31.
 5 Id. 
 6 Compare Fed. R. Civ. P. 31(a)(1) and Fed. R. Civ. P. 31(a)(2).
 7 Fed. R. Civ. P. 31(a)(2)(A)–(a)(2)(B).
 8 Fed. R. Civ. P. 31(a)(2).
 9 Wheeler v. West India S.S. Co., 11 F.R.D. 396, 397 (S.D. N.Y. 1951).
 10 Written depositions under Rule 31 used to be called interrogatories, but this 

became confusing when also discussing written interrogatories under Rule 33. 
Now Rule 31 refers to “written questions” or “written depositions” while Rule 
33 refers exclusively to “written interrogatories.” Fed. R. Civ. P. 31, 33.

 11 Holler v. General Motors Corp., 3 F.R.D. 296, 298 ( E.D. Mo. 1944).
 12 2 Roger J. Magnuson, Shareholder Litigation §21:4 (June 2015).
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not present for written depositions, the questions must be carefully con-
structed to elicit specific facts, not conclusory allegations or generalities.13

Invoking the Rule
As noted, unless one of the specific circumstances provided for by Rule 31(a)
(2) is present, a party may generally depose anyone by the submission of 
written questions, whether or not they are a party to the action. Nonetheless, 
a party must obtain leave of court under four circumstances:

1) The parties have not stipulated to the deposition, and the deposition 
would result in more than ten depositions being taken under this Rule 
or Rule 30 (oral depositions) by the party seeking the deposition. Rule 
31 limits any one party from taking more than ten (10) depositions.14 
The ten deposition limit is the aggregate of all a party’s written and 
oral depositions. If the noticed written deposition would exceed the 
ten deposition limit, and the parties cannot agree to an increased 
number, then the party requesting the written deposition must seek 
leave of court.15 The ten deposition limit is generally not a significant 
hurdle, however, as the court is directed that it must, consistent with 
the requirements of Rule 26(b)(2), grant leave to take additional 
depositions beyond the limit.16

2) The parties have not stipulated to the deposition, and the deponent has 
already been deposed in the case. Rule 31 allows written depositions to 
be taken in place of oral depositions. The Rule does not permit a wit-
ness to be deposed in a redundant line of questioning simply because 
written depositions are an available means of gathering information. 
If a deponent has already been deposed orally, the court can nonethe-

 13 Molignaro v. Dutton, 373 F.2d 729, 731 (5th Cir. 1967); See also Whitehurst v. 
United States, 231 F.R.D. 500, 502 (S.D. Tex. 2005).

 14 Fed. R. Civ. P. 31(a)(2)(A)(i).
 15 Fed. R. Civ. P. 31(a)(2).
 16 Id. 
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less grant leave for the written deposition, though this discretion is 
subject to the reasonableness standard of Rule 26(b)(2).17

3) The parties have not stipulated to the deposition, and the deposition is 
to take place before the time specified in Rule 26(d). Rule 31 does not 
operate as a jump start on the discovery process. Instead, discovery 
under Rule 31, absent agreement of the parties, can commence at the 
same time as discovery generally commences under Rule 26(d).18

4) The deponent is confined to prison. When the deponent is confined to 
prison, the deposing attorney faces additional obstacles in conducting 
a deposition, whether conducted orally or in writing. This is not to 
say an inmate may not be deposed—because individuals confined 
to prison must still comply with subpoenas for deposition—counsel, 
however, must be granted leave of court in order to do so.19 Nothing 
in the text of the Rule suggests that the parties can bypass this re-
quirement by stipulation. The requirement of judicial involvement is 
consistent with Rule 30 which also requires leave of the court before 
an oral deposition may be taken of an incarcerated individual.20

Conducting the Deposition
A deposition under Rule 31 proceeds in much the same manner as a Rule 30 
oral deposition. The largest distinctions are that the attorney noticing the 
deposition is not usually present in a Rule 31 deposition, and all the questions 
are exchanged between the parties prior to their submission to the deponent.

To initiate a Rule 31 written deposition, the party seeking the deposition 
must serve a written notice of the deposition to all parties as well as a copy 
of the written questions.21 The witnesses themselves are notified of the depo-

 17 Id. 
 18 Fed. R. Civ. P. 31(a)(2)(A)(iii).
 19 Fed. R. Civ. P. 45; Fed. R. Civ. P. 31(a)(2)(B).
 20 Fed. R. Civ. P. 30(a)(2)(B).
 21 Fed R. Civ. P. 31(a)(3).
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sition in the same manner as they would be for a traditional oral deposition, 
including, where necessary, a subpoena issued pursuant to Rule 45. The 
witnesses themselves do not have to receive a copy of the questions until the 
deposition commences, though where the witness is a party, their counsel 
will likely have the questions in advance.

The notice of written deposition must state, to the extent known, the 
deponent’s name and address.22 In a situation where the deponent’s name 
and/or address is unknown, the notice served must provide the other parties 
with a general description “sufficient to identify the person or the particu-
lar class or group to which the person belongs.”23 Furthermore, the notice 
served must detail the officer before whom the deposition will be taken.24 
The requirements for an “officer” are the same requirements from Rule 28 
that apply to both oral depositions under Rule 3025 and using testimony in 
court under Rule 32. A notice to an organization should follow the require-
ments of Rule 30(b)(6).26

Once the notice and questions are issued by the noticing party, the other 
party(ies) have the opportunity to submit cross- examination questions. The 
time period for additional questions is as follows:

• Cross- examination questions must be served within 14 days after 
being served with the notice and direct questions.27

• Re-direct questions must be served within 7 days after being served 
with the cross questions.28

• Re-cross questions must be served within 7 days after being served.29

 22 Id. 
 23 Id. 
 24 Id. 
 25 Fed. R. Civ. P. 30(b)(5)(A).
 26 Fed. R. Civ. P. 31(a)(4).
 27 Fed. R. Civ. P. 31(a)(5).
 28 Id. 
 29 Id. 
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It is important to note that while these are generally the timelines 
provided by law, the court may—for good cause—extend or shorten this 
timeframe.30

Once the deposition questions from all the parties are prepared, they 
are served upon the officer who is recording the deposition.31 The officer 
takes the written questions to the deposition in a sealed envelope, reads the 
questions to the deponent, and records the deponent’s answers just as would 
ordinarily occur.32

Answering a Written Deposition
At the deposition, the officer provides the witness with the sealed envelope 
containing the questions.33 Unlike a traditional deposition, the deponent 
can read through all the questions and may consult with an attorney to craft 
well-worded responses.34 Thus, unlike a traditional deposition, it is not a 
violation of Rule 31 for the deponent to review the written questions with his 
counsel and discuss the answers before providing answers to the questions.35 
Once the deponent has reviewed the questions (with or without the assis-
tance of counsel), the officer proceeds to read each question to the deponent 
and transcribe the answers. Objections to any of the questions are handled 
in the same manner as in Rule 30, with the objection being noted for the 
record and the examination proceeding subject to the objection.36

Once the deposition has been completed, the officer is required to 
finalize the deposition and offer the deponent an opportunity to review 

 30 Id. 
 31 Fed. R. Civ. P. 31(b).
 32 Id.; Fed. R. Civ. P. 30(c)(3).
 33 Fed. R. Civ. P. 31(b), referencing Fed. R. Civ. P. 30(c)(3).
 34 Hamdi & Ibrahim Mango Co. v. Fire Ass’n of Philadelphia, 20 F.R.D. 181, 

183–84 (S.D. N.Y. 1957).
 35 Id. 
 36 See Fed. R. Civ. P. 31(b), referencing Fed. R. Civ. P. 30(c) (covering objections).
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and make changes to the transcript.37 Upon the completion of the witnesses 
review, and/or the expiration of the review period, the officer must certify 
the deposition and send it to the noticing party.38 The noticing party must 
then inform all the other parties of the completion of the deposition.39 Any 
party that wishes to file the deposition with the court may do so; however, 
they must promptly give notice of such a filing to all other parties.40

The form below provides an example of one method for cataloging evi-
dence received through written deposition:

Form—Written Deposition Catalogue41

Case Account # 

Witness

Notice Served 
& Subpoena 

Served Response
Deposition 
Date/Time

Transcript 
Received

Deposition 
Received

Deposition 
Filed

The Benefits of Utilizing Rule 31
Though Rule 31 is rarely utilized, there are some identifiable advantages to 
this method of collecting discoverable information.

 37 Fed. R. Civ. P. 31(b), referencing Fed. R. Civ. P. 30(e) (covering witness review 
of the transcript).

 38 Fed. R. Civ. P. 31(b)(2)–(b)(3).
 39 Fed. R. Civ. P. 31(c)(1).
 40 Fed. R. Civ. P. 31(c)(2).
 41 Depositions: Procedure, Strategy, and Technique §1:21 (3d ed. Nov. 2014).
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1. Written depositions are a more cost- effective means of obtaining 
discovery. Although there is still a cost involved in preparing ques-
tions, counsel need not be present when answers are presented and 
answered, saving the client hourly attorney’s fees.42 This may be par-
ticularly true in smaller cases where the amounts in controversy may 
not warrant an expensive oral deposition of every witness.43

2. Unlike interrogatories, written depositions can be taken of non- 
parties.44 Written depositions are essentially the functional equiva-
lent of interrogatories for non- parties.45

3. Written depositions may also be accompanied by a subpoena for 
documents under Rule 45, in which case such documents can be dis-
covered from a non-party and a foundation for those documents can 
be established.46

4. Written depositions also allow the discovery of essential information 
from otherwise minor witnesses.47

5. Written depositions can be used to record the testimony of a friendly 
witness. Such a deposition is not only helpful at trial, but it may pro-
vide the basis for evidence supporting or opposing a summary judg-
ment motion.48

6. Written depositions can also offer a convenience factor because 
there is less need to coordinate each individual’s schedules and/
or spend time managing travel, cancellations, and rescheduling. In 
this way written depositions are much more flexible because they 

 42 Magnuson, supra note 12.
 43 Depositions, supra note 41.
 44 Id.; Roger S. Haydock and David F. Herr, Discovery Practice §16.04[B], (6th 

ed. 2015).
 45 Depositions, supra note 41.
 46 Id. 
 47 Id. 
 48 Id. 
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can be answered anywhere—within the US or abroad—without the 
presence of the attorneys, and the only two schedules that must be in 
sync are those of the deponent and the officer.49

7. Written depositions may also be appropriate for witnesses that are 
in poor health or are unable to travel or make themselves available 
for trial. Written questions make this aspect of discovery much more 
convenient overall.50

Though “[w]ritten- question depositions can be used efficiently and 
economically to secure straightforward and noncontroversial data; obtain 
objective information, including names, dates, and places; identify and 
authenticate documents by nonparty witnesses; and discover otherwise 
selected information,”51 it is clear from the general use of Rule 31 that it is 
not a means of replacing oral depositions and should not be used unless nec-
essary or applicable in the situation.52

Situations that may be conducive to the use of a written deposi-
tion include:

1. Using the written deposition to have the witness identify documents 
and lay a foundation for their use.53

2. Having a witness state the number of potential plaintiffs to establish 
that “numerosity” requirements have been met in the class action.54

3. Having a witness give precise answers to specific questions framed 
almost like requests for admissions.55

 49 Magnuson, supra note 12.
 50 Haydock, supra note 44.
 51 Id. 
 52 )Id. 
 53 Magnuson, supra note 12.
 54 Id. 
 55 Id. 
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4. Determining whether a high ranking government official or corpo-
rate officer has any knowledge relevant to the case such that further 
discovery is warranted.56

While the benefits are clear, the disadvantages are equally as clear and 
prevent many attorneys from utilizing Rule 31 during discovery.

The Disadvantages of Utilizing Rule 31
When opposing counsel presents the deponent with written questions, 
in conjunction with an opportunity to consult with counsel to craft well-
worded responses, the element of surprise is gone. It is nearly impossible 
to back the deponent into a corner through questioning or to immediately 
and spontaneously follow up on lines of questioning.57 Though follow up 
questions are permitted, the spontaneity of the examination is gone.58 For 
this reason, the types of questions included in Rule 31 written depositions 
are much more limited.59 Some of the best dialogue and information is the 
result of questions which stem from answers given by the deponent, but 
when every word is scrutinized by an attorney, one can almost guarantee 
this will not occur. Depositions on written questions are just not the same as 
the traditional form and will almost never result in substantial testimony to 
be used as the case progresses.

Written depositions also do not permit counsel to observe the demeanor 
of the deponent or evaluate his credibility in anticipation of trial.60 During 
an oral deposition, more than the substantive answers to the question 

 56 Capitol Vending Co. v. Baker, 36 F.R.D. 45, 46 (D. D.C. 1964).
 57 Magnuson, supra note 12.
 58 Id. 
 59 Id. 
 60 Mill-Run Tours, Inc. v. Khashoggi, 124 F.R.D. 547, 549–50 (S.D. N.Y. 1989) 

(upholding the concept that a written deposition can be used to interrogate 
but holding that nuances of the defendants’ actions relating to the litigation 
could only be adequately deduced from an oral deposition); Alexander v. FBI, 
186 F.R.D. 1, 3–6 (D. D.C. 1998).
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are presented. Depositions are an opportunity for counsel to evaluate the 
strength of the case they wish to present. This, in part, includes the strength 
of all witnesses and individuals involved in the process. Eliminating the 
in- person evaluation of these individuals is a disadvantage to the attorney 
presenting written depositions.

Conclusion
Rule 31 written depositions serve a very narrow purpose, generally utilized 
when oral depositions are not feasible or if the information requested is 
uncontroversial and fact- specific. There are some clear advantages but also 
some important disadvantages, which must be evaluated when choosing to 
conduct a deposition by written questions. Although not frequently exer-
cised, Rule 31 depositions can prove particularly beneficial when witnesses 
are located in diverse geographic locations or when cost- efficiency is a pri-
mary concern. Written depositions are not to be seen as an equivalent for 
oral depositions,61 but in the right circumstances, they can operate as an 
effective alternative.
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